Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


OM  0 


V.  1 


J//  V  OP  THE 

m 


MERCHMT  SHIPPING; 

ALL  THE  STATUTES,  ORDERS  IN  COUNCIL  AND  FORMS 

OF  PRACTICAL  UTILITY. 


BY 

FREDERIC  PHILIP  MAUDE 

AND  ^-^ 

CHARLES  EDWARD  POLLOCK, 

XSQUnUBS,  07  THB  INNSB  TEICPLB,  BABBISTEBS-AT-LAW. 


FOURTH  EDITION 

BT 

The  Hon.  BARON  POLLOCK, 

OVR  07  THX  JUDOES  07  HBB  ]CAJE8TT*S  HIQH  COUBT  07  JXTSTIGB, 

Aim 

GAINSFORD  BRUCE, 

or  THX  iaDSI.8  TKKFLE,  XSO., 

Str  Majaly't  SolieHor-Otiural/or  tht  Chuntj/  Palatine  of  J)urham, 

and  Seeorder  of  Bradford. 


IN  TWO   VOLUMES. 
Vol.  I. 


LONDON: 

HENRY   SWEET,   3,   CHANCERY   LANE, 

1881. 


O.  ».  BOirOBSB,  PBIXTEB,  BBEAM'b  BUILDDrOfl,  ORAKGEET  LAHB. 


€o  fttt  iHonorfi 


OF  THE  ULTE 


FREDERIC  PHILIP  MAUDE, 


Wgin  6biturit 


n 


DEDIO-A.TED 


BY 


The  Present  Editors, 


—       "•■ 


PREFACE. 


Thb  First  Edition  of  this  work  was  published  in  1853.  It 
formed  the  labour  of  two  young  barristers,  who  were  intimately 
connected  both  by  private  and  professional  friendship,  at  a  time 
when  business  either  in  Court  or  Chambers  had  scarcely  begun 
to  find  them  occupation.  The  Chapters  were  composed  for  the 
most  part  alternately  by  one  of  the  Authors,  and  were  settled 
by  both  in  conference. 

Those  who  remember  the  late  Mr.  Frederic  P.  Maude  and 
his  earlier  writings  know  what  was  likely  to  be  the  character  of 
his  work.  His  clear  style,  accurate  expression  and  fine  appre- 
ciation of  nice  distinctions,  all  evidenced  a  mind  which,  having 
amply  enjoyed  classics,  ancient  and  modem,  brought  accom- 
plishments of  no  mean  order  to  the  study  and  elucidation  of 
English  law.  His  pen  never  failed  to  produce  in  a  form,  as 
pleasing  as  the  subject  would  admit  of,  a  result  thorough  and 
reliable. 

The  book  was  voiy  favourably  received  by  the  Profession,  and 
by  others  interested  in  the  law  relating  to  Merchant  Shipping ; 
and  in  1861  a  Second  Edition  was  called  for,  which  was 
followed  by  a  Third  in  1864. 

In  1870,  the  Authors  had  made  great  progress  in  the  pre- 
paration of  a  new  Edition.  Its  completion  was,  however, 
stayed  by  the  death  of  Mr.  Maude,  and  other  causes.  It  was 
not  till  five  or  six  years  later  that  the  work  was  taken  up  anew 
by  the  surviving  Author  and  Mr.  Gainsford  Bruce,  who  had 
been  an  intimate  friend  of  Mr.  Maude. 
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If  the  Editors  had  foreseen  the  delay  that  arose  in  the  pre- 
paration of  the  present  Edition,  which  has  been  more  than  two 
years  in  the  press,  they  would  have  hesitated  to  undertake  the 
task ;  and  they  still  look  with  dissatisfaction  at  some  portions 
of  the  book  which  have  been  wholly  or  in  part  re-^pdtten  since 
the  First  Edition  appeared,  and  which  involving  as  they  do  the 
consideration  of  so  many  decisions  of  our  Courts,  together  with 
an  increasing  mass  of  Statutes  and  Orders  in  Council,  have  pre- 
sented difficulties  of  arrangement  which  rendered  it  impossible 
for  the  Editors  to  make  their  work  either  so  concise  or  orderly 
as  they  could  have  desired.  It  was  considered,  however,  better 
to  sacrifice  style  rather  than  substance,  and  to  present  in  detail 
the  results  of  Statutes  and  decisions,  rather  than  to  state  general 
propositions,  which  are  of  but  little  use  to  the  practical 
lawyer. 

The  Editors  desire  to  acknowledge  the  great  assistcmce  which 
they  have  received  from  Mr.  Charles  Puhr  Jemmett,  B.C.L., 
of  the  Inner  Temple  and  Lincoln's  Inn,  who,  besides  rendering 
constant  help  in  revising  the  MS.  and  proofs,  has  prepared  the 
Pilotage  Tables  and  the  Indexes ;  and  also  from  Sir  F.  Benson 
Maxwell,  who,  as  an  old  friend  of  the  original  Authors,  bestowed 
upon  the  work,  while  in  MS.,  many  valuable  criticisms. 

To  Mr.  Douglas  Porster,  formerly  of  the  Northern  Circuit, 
now  of  Cape  Town,  South  Africa,  the  Editors  are  indebted  for 
valuable  help  at  the  commencement  of  their  labours  in  pre- 
paring the  MS.  for  the  press. 

The  Editors  have  further  to  express  their  thanks  for  assistance 
rendered  them  during  the  progress  of  the  book  as  well  by  the 
Admiralty  Office,  the  Foreign  Office,  the  Board  of  Trade,  the 
Commissioners  of  Customs,  the  Privy  Coimcil  Office  and  other 
public  departments,  as  by  the  Secretary  of  the  Trinity  House 
of  Deptford  Strond,  the  Secretaries  of  the  Trinity  Houses  of 
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Newcastle  and  Hull  and  other  pilotage  authorities  in  England 
and  Wales. 

The  Table  of  Cases  has  been  prepared  by  Mr.  Herbert  C. 
Pollock,  M.A.y  of  the  Inner  Temple. 

The  Appendix  has  increased  to  an  unexpected  bulk ;  but  as 
the  work  adyanced  the  Editors  became  convinced  that  a  com- 
plete compilation  of  Statutes  and  Orders  in  Council  relating  to 
Merchant  Shipping  would  form  a  most  useful  addition  to  it. 
From  1854  to  1880  there  has  been  a  succession  of  Acts  of  Par- 
liament relating  to  Merchant  Shipping  or  Merchant  Seamen. 
Only  in  the  years  1857,  1858  and  1860  was  this  branch  of  the 
law  left  imaltered.  Not  a  few  of  the  later  provisions  are  hard 
to  reconcile  with  earlier  ones  left  unrepealed,  and  the  whole 
series  constitutes  a  legislative  labyrinth  of  recent  growth  with- 
out precedent  in  any  other  branch  of  the  law. 

Another  source  of  complexity  arises  from  the  existence  of 
a  multitude  of  Orders  in  Coimcil  relating  to  Merchant  Shipping 
which  have  the  force  of  Acts  of  Parliament,  and  are  not  ordi- 
narily to  be  found  except  in  the  columns  of  the  Gazette.  These 
Orders  in  Council,  with  the  exception  of  a  few  of  minor  import- 
ance, are  included  in  the  Appendix. 

A  full  Index  has  been  added  to  the  Appendix,  and  it  is 
hoped  that  this  the  first  attempt  that  has  ever  been  made  to 
present  in  one  volume  the  text  of  all  important  provisions 
having  the  force  of  law  relating  to  Merchant  Shipping  in  such 
a  form  as  to  be  easily  referred  to,  will  be  found  to  be  of  service, 
not  only  to  the  legal  profession  but  to  consuls  at  foreign  ports, 
to  commanders  of  Queen's  ships,  as  well  as  to  shipowners  and 
others  concerned  in  shipping. 

The  Pilotage  Tables  in  the  Appendix  contain  much  informa- 
tion compressed  into  a  very  small  space. 


X  PREFACE. 

The  Andent  Maritime  Laws  of  Europe,  when  referred  to,  are 
cited,  as  in  the  earlier  editions,  from  the  text,  and  aocording  to 
the  divisions  adopted  by  M.  Pardessus  in  his  "  Collection  de 
Lois  Maritimes,  Paris,  1828." 

The  Editions  of  the  Text  Books  by  English  and  American 
writers  which  are  referred  to  ore  as  follows : — 

Molloy  de  Jore  Maritime,  9th  Edit.    London.     1769. 
Beawes'  Lex  Mercatoria,  by  Chitty.    London.     1813. 
Kent's  Commentaries  on  American  Law.     New  York.     1873. 
Holt  on  Shipping,  2nd  Edit.     London.     1824. 
Abbott  on  Shipping,  5th  Edit.     London.     1827. 

American  Edition,  by  Stoiy  and  Perkins. 
Boston.     1846. 
Wilkinson  on  Shipping.     London.     1843. 
Park  on  Insurance,  7th  Edit.     London.     1817. 
Phillips  on  Lisurance,  3rd  Edit.     Boston.     1853. 
Duer  on  Insurance.     New  York.     1845.     (Vol.  2,  1846.) 
Amould  on  Insurance,  2nd  Edit.     London.     1857. 
Beneck6's   Principles   of   Indemnity  in    Marine    Assurance. 

London.     1824. 
Stevens  on  Average,  5th  Edit.     London.     1835. 
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TO    THE    FIRST    EDITION. 


The  object  of  the  Writers  of  this  Book  has  been  to  provide  a 
Compendium  of  the  Law  relating  to  Merchant  Shipping  in  as 
small  a  compass  as  is  consistent  with  the  importance  and 
extent  of  the  subject.  The  plan  adopted  has  been  to  confine 
the  text  of  the  Work  to  the  Law  of  England  as  it  now  exists, 
whether  it  depend  upon  statutory  enactment  or  upon  the  ded- 
dons  of  the  Courts  of  this  country;  reserving  for  the  notes 
0ach  remarks  upon  our  own  earlier  law,  and  such  notices  of  the 
laws  of  foreign  countries,  as  have  appeared  directly  to  explain 
the  principles  of  the  existing  law. 
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It  is  not  intended  to  oonfine  this  chapter  wholly  to  the  consider- 
ation of  the  ]aw  relating  to  British  ships,  but  as  these  vessels 
form  by  far  the  most  important  portion  of  the  shipping  in 
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Bbitxhu 
Skips. 


OUT  ports,  it  will  be  oonvenient  to  direct  special  attention  to 
them. 

The  expression  '*  British  ship"  means  a  ship  belonging  to 
persons  entitled  to  own  British  ships,  and  registered  according 
to  existing  law. 

It  will  be  necessary  to  consider  this  subject,  firsts  as  it  relates 
to  regisby,  and  secondly j  as  it  relates  to  navigation,  and  it  will 
be  found  that  by  far  the  greater  part  of  the  earlier  law  has  been 
repealed  by  recent  statutes,  and  that  the  peculiar  and  exclusive 
privileges  formerly  conferred  upon  British  ships  have  been 
almost  entirely  taken  away  (a). 


BsaisiBT. 


Ships. 


First f  with  respect  to  registry.  Formerly  a  register  was  not 
required  as  expressive  of  a  British  ship's  national  character; 
nor  was  registration  compulsory  upon  owners;  the  effect  of  the 
Begistration  Acts  being  merely  that  no  ships,  unless  registered, 
were  entitled  to  the  privileges  of  British  ships  (6).  The  principal 
acts  at  present  in  force  for  regulating  the  registry  of  ships  are 
the  Merchant  ^Shipping  Act,  1854  (17  &  18  Vict.  c.  104  (c)); 
the  Merchant  Shipping  Act  Amendment  Act,  1855  (18  &  19 
Yict.  c.  91) ;  the  Merchant  Shipping  Act  Amendment  Act,  1862 
(25  &  26  Vict.  c.  63) ;  the  Merchant  Shipping  Act,  1871  (34  & 
35  Vict.  c.  110) ;  the  Merchant  Shipping  Act,  1872  (35  &  36 


(a)  For  an  aooount  of  the  early  his- 
tonr  of  British  shipping,  and  the  legis- 
lation affecting  it,  see  the  History  of 
Merchant  Shipping,  hjW.  S.  Lindsay, 
in  4  vols.  1874—6. 

{b)  L$  Cheminant  v.  Fearton,  4  Taunt. 
367.  The  act  26  G^.  3,  c.  60,  seems 
indeed  to  have  required  aJl  those  ships 
to  be  reg^tered  which  were  entitled  to 
be  registered.  See  per  Lord  Eldon  in 
Long  V.  Duff,  2  B.  &  P.  215.  The  first 
English  Navigation  Act  is  the  6  Rich. 
2,  c.  3,  forbidding  merchants  to  bring 
or  carry  to  or  from  England  in  other 
than  ' '  ships  of  the  King^s  allegiance. ' ' 
The  effect  of  this  statute  was  much 
diminished  by  an  act  which  was  passed 
in  the  next  year,  6  Rich.  2,  c.  8,  and 
which  directed  that  preference  should 
be  given  to  English  ships  only  if  they 
were  ' '  habiles  et  aujflcientes, '  *  The  first 
act  requiring  the  registry  of  British 
ships  was  the  12  Gar.  2,  o.  18;  but  this 
ana  the  subsequent  acts  only  required 
that  the  ships  should  be  owned  by  per- 
sons of  this  country,  and  it  was  not  till 
the  26  Geo.  3,  c.  60  (Lord  Liverpool's 


Act),  that  the  build  of  the  ship  was  re- 
quired to  be  British.  See  the  Law  of 
Shipping  and  Kavigpation  from  the  time 
of  Edw.  3  to  1806,  by  Reeves,  1807; 
Beawes's  Lex  Mercatoria,  and  Holt  on 
Shipping.  The  first  statute  by  which 
the  Kegistry  Acts  were  consolidated 
was  the  3  &  4  Will.  4,  o.  55. 

(c)  The  act  in  force  before  this  was 
the  8  &  9  Vict.  o.  89,  as  altered  by  the 
12  &  13yict.  c.  29.  Part  H.  of  the  M.  S. 
Act,  1854,  applies  to  the  whole  of  the 
Queen's  dommions  (see  sect.  17);  but 
sect.  108  provided  that  nothing  m  the 
statute  should  affect  the  8  &  4  Vict, 
c.  56,  which  related  to  ships  built  and 
trading  within  the  limits  of  the  then 
charter  of  the  East  Lidia  Company. 
See  further  as  to  these  ships,  Wilkin- 
son's Law  of  Shipping,  c^ap.  xiii, 
Lindsay's  History  of  li^rchant  Ship- 
ping, and  Crawford  y,  Spoon&r,  6  Moore, 
P.  G.  C.  1.  Tlie  whole  of  the  3  &  4 
Vict.  c.  56,  except  sects.  8  &  9,  is  now 
repealed  by  the  Statute  Law  Ueviaion 
Act,  1874,  37  &  38  Vict.  o.  96. 
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Vict.  0.  73) ;  the  Merchant  Shipping  Act,  1873  (36  &  37  Vict. 
c.  85) ;  and  the  Merchant  Shipping  Act,  1876  (39  &  40  Vict. 
c.  80)  {d). 

Fart  n.  of  the  first  of  these  acts  contains  the  basis  of  the 
provisions  by  which  the  ownership,  measurement,  registry  and 
national  character  of  British  ships  are  now  regulated.  By 
sect.  96,  the  Commissioners  of  Customs  are  empowered  to  alter 
the  forms  connected  with  Part  11.  of  the  act,  and  to  issue 
imtmotions  as  to  the  maimer  of  making  entries,  &o.  by  the 
registrars. 

Sect.  19  of  this  act  requires  that  all  British  ships  shall  be 
registered  under  its  provisions,  except, 

(1.)  Ships  duly  registered  before  the  act  came  into  operation. 
(2.)  Ships  not  exceeding  fifteen  tons  burthen,  employed  solely 
in  navigation  on  the  rivers  or  coasts  of  the  United  King- 
dom, or  of  some  British  possession  within  which  the 
managing  owners  are  resident  {e), 
(3.)  Ships  not  exceeding  thiriy  tons  burthen,  and  not  having, 
a  whole  or  fixed  deck,  and  employed  solely  in  fishing  or 
trading  coastwise  on  the  shores  of  Newfoundland  or  the 
adjacent  parts,  or  in  the  Ghilf  of  St.  Lawrence,  or  on 
such  portion  of  the  coasts  of  Canada,  Nova  Scotia  or 
New  Brunswick  as  lie  bordering  thereon : 
And  enacts  that  ships  required  to  be  so  registered,  imless 
registered,  shall  not  be  recognized  as  British  ships,  and  shall 
not  be  entitled  to  a  clearance  unless  the  master  produces  to 
the  officer  of  customs  the  certificato  of  registry  (/). 


{d)  The  31  &  32  Vict.  o.  129,  relates 
to  the  TegiBtratLon  of  shipe  in  BritijEQi 
ColoDial  poflBeflnons.  See  also  the  32 
Yiot.  c.  11,  8.  6. 

(e)  By  sect.  20  of  the  repealed  act 
12  &  13  Yict.  c.  29,  aU  boats  or  vessels 
under  fifteen  tons  burthenwhoUy  owned 
and  navigated  b^  British  subjects  were 
admitted  as  British  vessels  without  re- 
gistry, if  oonfined  to  English  and  Colo- 
nial coast  and  river  navigation.  In 
Benyon  v.  Crestteell,  12  Q.  B.  899,  it  was 
held  that  the  jproperty  in  aboat  of  this 
description  mi^htbe  transferred  with- 
out a  biU  of  sale,  although  it  had  once 
been  registered. 

(/)  TheM.  S.  Act,  1854,  s.  19.  If  a  ship 
attempts  to  proceed  to  sea  as  a  Briti^ 
ship  without  a  dearanoe  or  transire,  the 
officer  may  detain  her  until  the  certi- 
ficate is  produced,  lb.    As  to  the  effect 


of  unduly  assuming  the  character  of  a 
British  ^p,  see  pott,  p.  27.  Section 
98  provides  that  where  special  circum- 
stances exist,  a  pass  mav  be  granted 
to  British  ships  to  pass  mm  one  port 
to  another  without  reg^istry.  The  fol- 
lowing order  has  becoi  made  by  Hie 
Board  of  Customs  under  that  section: 

'*  Board's  Minute  of  the  22nd  and 
Oeneral  Order  of  the  26th  May, 
1872. 

*'  The  board  have  had  under  con- 
sideration a  report  from  the  chief  re- 
gistrar of  shipping,  referring  to  the 
general  order  dated  5th  July,  1828, 
under  which  a  British  btdlt  vessel  is 
allowed,  under  certain  conditions,  to 
make  one  voyage  coastwise,  before 
reg^try,  and  to  the  98th  section  of  the 
M.  S.  Act,  1854,  conferring  more  ex- 
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Sea-fiflhing 
boats. 


The  Sea  Fisheries  Act,  1868  (31  &  32  Vict.  c.  45),  contains 
numerous  regulations  respecting  sea-fishing  boats.  The  5th  section 
enacts  that  the  term  ^'sea-fishing  boat"  shall  include  every  vessel 
of  whatever  size  and  in  whatever  way  propelled  which  is  used 
by  any  person  in  sea-fishing,  or  in  carrying  on  the  business  of  a 
sea  fisherman.  The  23rd  section  empowers  the  Queen  by  order 
in  council  to  make  regulations  for  carrying  out  the  registry  of 
British  sea-fishing  boats.  The  22nd  section  provides  that,  subject 
to  exemptions  allowed  in  pursuance  of  an  order  in  council,  every 
British  sea-fishing  boat  shall  be  lettered  and  numbered  and  have 
official  papers,  and  shall  be  entered  or  registered  in  a  register  for 
sea-fishing  boats,  and  declares  that  a  British  sea-fishing  boat 
required  to  be  registered  and  not  registered  shall  not  be  entitled 
to  any  of  the  privileges,  but  shaU  be  liable  to  all  the  obligations 
of  a  British  sea-fishing  boat;  and  if  any  British  sea-fishing  boat 
required  to  be  registered,  and  not  so  registered,  is  used  as  a  sea- 
fishing  boat  in  the  seas  to  which  the  act  applies,  the  owner  and 
master  shall  each  be  liable  to  a  penalty  of  20/.,  and  the  boat 
may  be  seized  and  detained.  The  26th  section  requires  the  master 
of  a  British  sea-fishing  boat  to  keep  on  board  his  boat  the  certi- 
ficate of  registry,  and  if  he  neglects  to  do  so  without  reasonable 
excuse  he  is  liable  to  a  penalty  of  20/.  (</). 


tended  power  on  the  board  in  regard 
to  Bubh  yeaselB,  and  there  being  reason 
to  believe  that  a  difference  of  practice 
exists  in  the  mode  of  dealing  -with 
these  cases,  the  board  approye  the 
following  regulations  to  be  observed 
in  future,  viz. : 

'*  That  in  the  case  of  a  vessel  built 
on  the  builder's  account,  and  sent  for 
sale  to  another  port  in  the  United 
Elinffdom,  the  officers,  as  authorized 
by  the  order  of  the  5th  July,  1828,  do 
endorse  on  the  builder's  certificate 
permission  for  the  vessel  to  make  one 
voyage  coastwise  with  cargo,  the  ton- 
nage, as  found  by  the  surveys,  being 
noted  on  the  transire: 

'*That  for  vessels  in  progress  of 
registry,  and  for  which  the  builder^s 
certificate  and  due  surveys  are  in  pos- 
session of  the  registrar  at  the  port  of 
intended  registry,  a  clearance  or  tran- 
sire be  gpranted  for  one  voyage  with 
cargo  to  any  port  in  the  Unitea  King- 
dom without  requiring  the  production 
of  the  certificate  or  registry,  the  ton- 
najBfe  and  port  of  intended  registry 
bemg  noted  on  the  clearance  or  tran- 


sire: 

*<  That  for  Teasels  built  in  the 
United  Kingdom  and  intended  for  re- 
^istrvin  any  other  part  of  her  Ma- 
lesty  s  dominions,  a  special  application 
be  made  to  the  board  by  the  builder, 
or  the  agent  to  the  owner,  showing 
the  vees^  to  have  been  built  on  ac- 
count of  British  owners,  and  giving 
the  name  of  the  port  to  which  she  is 
about  to  proceed  for  registry,  and 
when  the  order  of  the  boara  has  been 
obtained,  the  pass  is  to  be  endorsed  on 
a  copy  of  the  certificate  of  survey  and 
hanaed  to  the  master  of  the  vessel 
with  his  name  endorsed  thereon: 

*^  The  orig^inal  survey  and  formula 
of  measurement  are  to  be  forwarded 
to  the  registrar,  with  a  letter  apprizing 
him  of  the  date  when  the  vessel  was 
cleared  and  of  the  pass  given." 

{g)  The  name  of  the  owner,  and  the 
port  to  which  the  boat  belongs,  must 
be  painted  on  her.  The  Customs  Laws 
Consolidation  Act,  1876  (39  &  40 
Vict.  c.  36),  8.  176.  See  Appendix, 
**  Orders  in  Council." 
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With  respect  to  the  owners  of  Britiflh  ships,  the  Merchant  Who  may  be 
Shipping  Act,  1864,  sect.  18,  provides  that  no  ship  shall  be  ®^'^°^- 
deemed  to  be  a  British  ship  {k)  unless  she  belongs  wholly  to 
owners  of  the  following  description ;  that  is  to  say : — 
(1.)  Natural-bom  British  subjects : 
No  natural-bom  subject  who  has  taken  the  oath  of  allegi- 
ance to  any  foreign  sovereign  or  state  may  however  be 
such  owner,  unless  he  has  subsequently  taken  the  oath 
of  allegiance  to  the  Queen,  and  is,  during  the  whole 
period  of   his  being    an    owner,  resident  within    her 
dominions,  or  a  member  of  a  British  factory,  or  partner 
in  a  house  actually  carrying  on  business  in  the  United 
Kingdom,  or  within  the  Queen's  dominions  (i). 
(2.)  Persons  made  denizens  by  letters  of  denization,  or  natu- 
ralized by  or  pursuant  to  any  act  of  the  imperial  legis- 
latoe,  or  any  a«t  or  ordinaaoe  of  the  propJ  legidaS™ 
authority  in  any  British  possession  (k) : 
Such  persons  must,  however,  during  the  whole  period  of 
tlieir  being  owners,  be  resident  within  the  Queen's  do- 
minions, or  members  of  a  British  factory,  or  partners  in 
a  house  actually  carrying  on  business  in  the  United 
Kingdom,  or  within  the  Queen's  dominions,  and  must 
have  taken  the  oath  of  allegiance  subsequently  to  the 
period  of  their  being  so  made  denizens  or  naturalized. 
(3.)  Bodies  corporate  established  under,  subject  to  the  laws 
of,  and  having  their  principal  place  of  business  in  the 
United  Kingdom,  or  some  British  possession  {!). 


(A)  Sect.  106  of  this  act  provides  that 
whenerer  it  is  declared  by  the  statute 
that  a  ship  belonging  to  any  person  or 
body  corporate  qualified  according  to 
this  act  to  be  owners  of  British  ships 
shall  not  be  recognized  as  a  British 
ship,  such  ship  shall  not  be  entitled  to 
any  benefits,  privileges,  advantages  or 
protection  usually  enjoyed  by  Britiui 
ships,  and  shaU  not  be  entitled  to  use 
the  British  flag  or  assume  the  British 
national  character ;  but,  so  far  as  re- 
gards the  payment  of  dues,  the  liability 
to  pains  and  penalties,  and  the  puniah- 
ment  of  offences  committed  on  board, 
or  hy  any  persons  belonging  to  her, 
she  18  to  be  dealt  with  m  the  same 
manner  in  all  respects  as  if  she  were  a 
leoognixed  British  ship. 

(i)  This  provision  is  not  to  be  af- 
fected by  anything  contained  in  the 


Promissory  Oaths  Act,  1868,  except 
that  the  form  of  the  oath  of  allegiance 
as  prescribed  by  that  act  shall  be  sub- 
stituted for  the  form  of  the  oath  con- 
tained in  the  Merchant  Shipping  Act, 
1864  (31  &  32  Vict.  c.  72,  s.  14). 

(k)  See  the  Naturalization  Act,  1870 
(33  &  34  Vict.  c.  14),  the  14th  section 
ot  which  enacts  that  nothing  therein 
contained  shall  qualify  an  ahen  to  be 
the  owner  of  a  British  ship. 

(/)  By  the  8  &  9  Vict.  c.  89,  s.  12, 
no  person  who  had  taken  the  oath  of 
allegiance  to  any  foreign  state,  except 
under  the  terms  of  some  capitulation, 
unless  he  afterwards  became  a  denizen 
or  naturalized  subject  of  the  United 
Kingdom  by  the  Queen's  letters-patent, 
or  by  Act  of  Parliament,  nor  any  per- 
son usually  residing^  in  anv  country 
not  under  the  dominion  of  the  Queen, 
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By  the  Merohant  Shipping  Aot,  1854,  sect.  30,  the  following 
persons  ore  authorized  and  required  to  register  British  ships, 
and  are  made  registrars  for  the  purposes  of  the  act : — 

(1.)  At  any  port  or  pkoe  in  the  United  Kingdom  or  Isle  of 
Man  approved  by  the  Commissioners  of  Customs  for  the 
registiy  of  ships,  the  collector,  comptroller  or  other 
principal  officer  of  customs  for  the  time  being. 

(2.)  In  Quemsey  and  Jersey,  the  principal  officers  of  cus- 
toms, together  with  the  governor,  lieutenant-governor 
or  other  person  administering  the  government  of  those 
islands. 

(3.)  In  Malta,  Gibraltar  and  Heligoland,  the  governor, 
lieutenant-governor  or  other  person  administering  the 
government. 

(4.)  At  any  port  or  place  within  the  limits  of  the  charter, 
but  not  under  the  government  of  the  East  India  Com- 
pany, and  at  which  no  custom  house  is  established,  the 
collector  of  duties,  together  with  the  governor,  lieu- 
tenant-governor or  oUier  person  administering  the 
government  (m). 

(5.)  At  the  ports  of  Calcutta,  Madras  and  Bombay,  the 
master  attendants,  and  at  any  other  port  or  place  within 
the  limits  of  the  charter  and  under  the  government  of 
the  East  India  Company,  the  collector  of  duties,  or  any 
other  person  of  six  years'  standing  in  the  civil  service  of 
the  company,  who  is  appointed  by  any  of  the  govern- 
ments of  the  company  to  act  for  this  purpose  (m). 

(6.)  At  every  other  port  or  place  as  aforesaid  within  the 
Queen's  dominions  abroad,  the  collector,  comptroller  or 
other  principal  officer  of  customs,  or  of  navigation  laws, 
or  if  there  is  no  such  officer  resident  there,  the  governor, 


unless  a  member  of  a  British  factory, 
or  an  Agent  for  or  a  partner  of  a  honse 
carrying  on  trade  in  this  country,  could 
be  owner  in  whole  or  in  part  of  a  re- 
gistered ship.  Under  this  statute  it 
was  held  that  a  corporation  within  the 
United  Kingdom,  some  of  whose  mem- 
bers were  foreigners  resident  abroad, 
might  register  its  ships.  Heff.  y.  Ar^ 
tmud,  9  Q.  B.  806.  By  the  12  &  13 
Vict.  c.  29,  s.  17,  which  continued  in 
operation  till  the  1st  May,  1855,  all 
natural-bom  subjects  of  the  Queen, 
denizens,  or  persons  naturalized,  whe- 
ther by  letters  of  denization,  Act  of 


Parliament,  or  act  or  ordinance  of  the 
legislature  of  any  of  the  British  pos- 
sessions in  Asia,  Africa  or  America, 
or  authorized  by  any  such  act  to  hold 
shares  in  British  shipping,  were,  on 
taking  the  oath  of  allegiance,  qualified 
to  be  owners  of  British  regist^^  yes- 
sels.  Both  these  acts  are  now  repealed 
by  the  Merchant  Shipping  Kepeiu  Act, 
1854,  the  17  &  18  Vict.  c.  120. 

(m)  The  goyemment  of  the  territories 
formerly  goyemed  by  the  E.  I.  Co.  is 
by  the  21  &  22  Vict.  c.  106,  transferred 
to  the  Crown. 


"•^ 
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lieutenant-goyemor  or  other  person  adminiBtering  the 
goyermnent  of  the  poesessioii  in  whioh  such  port  or  plaoe 
is  situate  (n). 

By  sect.  6  of  the  Merchant  Shipping  (Colonial)  Act,  1869 
(32  Vict.  c.  11),  power  is  given  to  the  Queen,  by  order  in 
council,  to  dedare  with  respect  to  any  British  possession  men- 
tioned in  the  order,  the  description  of  persons  who  are  to  be 
registrars  in  that  possession  (o). 

By  sect.  29  of  the  Merchant  Shipping  Act,  1873,  a  similar 
power  is  given  to  the  Queen  with  respect  to  foreign  parts  within 
which  her  Majesty  exercises  jurisdiction,  in  accordance  with  the 
Foreign  Jurisdiction  Acts  {p). 

By  sect.  33,  the  port  or  place  at  which  any  British  ship  is  Port  of 
registered  for  the  time  being  is  to  be  considered  her  port  of  "^s^*^- 
registry,  or  the  port  to  which  she  belongs. 

Sect.  35  of  the  Merchant  Shipping  Act,  1854,  provides  that 
the  application  to  register  is  to  be  made  by  the  proposed  owners, 
or  by  some  one  or  more  of  them,  or  by  their  duly  authorized 
agent,  and,  in  the  case  of  bodies  corporate,  by  their  duly  autho- 
rized agent ;  the  authority  of  the  agent,  if  appointed  by  indi- 
viduals, must  be  testified  by  writing  under  the  hands  of  the 
appointors,  and  if  by  a  corporation,  under  its  common  seal. 

By  sect.  36  of  the  Merchant  Shipping  Act,  1854,  the  ship  Certificate  of 
must,  before  registry,  be  surveyed  by  a  person  duly  appointed  ^^^^^^' 
under  the  act,  who  is  to  grant  a  certificate  specifyiag  her  ton- 
nage, build,  and  such  other  particulars  descriptive  of  her  identity 
as  may  from  time  to  time  be  required  by  the  Board  of  Trade ; 
this  certificate  must  be  delivered  to  the  registrar  before  registry  (q) . 


(m)  As  to  the  liability  of  registrars, 
the  retnms  which  are  to  be  made  by 
them  to  the  CommiBmoners  of  Customs, 
and  the  application  of  fees  received  by 
the  registzars,  see  sects.  93,  94  and  95. 
In  aU  cases  the  place  must  be  approved 
of  by  the  Commiasioneis  of  Customs, 
subject  to  the  following  provision : — 
The  governor,  lieutenant-goyemor  or 
other  person  administering  the  govern- 
ment in  any  British  possession  where 
any  ship  is  registered  under  the  autho- 
ri^  of  the  act  is,  with  regard  to  the 
performanoe  of  any  act  or  thing  re- 
lating to  the  registry  of  a  ship  or  of 
any  interest  therein,  to  be  considered 
in  all  respects  as  occupying  the  place 
of  the  Commissioners  of  Customs ;  and 
any  British  consular  officer,  in  any 
place  w^here  there  is  no  justice  of  the 
peace,  is  authorized  to  take  any  de- 


claration required  or  permitted  to  be 
made  in  the  presence  of  a  justice  of 
the  peace.  The  M.  S.  Act,  1854,  s. 
31.  As  to  the  fees  to  be  taken  by 
BritLah  Consular  Officers,  see  Appendix, 
''Orders  in  Council."  See  also  the 
Colonial  Shipping  Act,  1868,  31  &  32 
Vict.  c.  129. 

(o)  On  the  6th  July,  1869,  an  order 
in  council  was  made  as  to  Singapore 
and  Fenang.  See  Appendix,  ''OxxLers 
in  Council.** 

{p)  The  6  &  7  Vict.  c.  94  ;  28  &  29 
Vict.  0.  116;  29  &  30  Vict.  c.  87; 
38  &  39  Vict,  c  86 ;  41  &  42  Vict.  c.  67. 
An  Order  in  Coimdl  has  been  made 
appointing  Shanghai  a  port  of  British 
li^gistry.  See  Appendix,  <<  Orders  in 
Council." 

(g)  A  form  of  this  certificate  is  given 
in  the  schedule  to  the  M.  S.  Act,  1854, 
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Rnlefl  for  The  Merohant  Shipping  Act,  1854,  oontains  in  sects.  20  to 

2^J^^^^  24,  rules  for  ascertaining  the  tonnage  both  of  sailing  and  steam 
vessels  (r).  The  rules  are  mainly  based  upon  the  principle  that 
the  number  of  tons  of  water  displaced  by  the  vessel  when  fully 
laden  affords  the  true  measure  of  her  capacity  (s) ;  but  special  pro- 
vision is  made  for  the  measurement  of  permanent  olosed-in 
spaces  on  an  upper  deck  and  of  the  space  under  a  q>ar  deck. 
Deduction  for  Nothing,  howcver,  is  to  be  added  to  the  tonnage  for  a  dosed-in 
anden^e  spacc  on  the  uppcr  deck  solely  appropriated  to  the  berthing  of 
the  crew(^),  unless  such  space  exceeds  one-twentieth  of  the 
remaining  tonnage  of  the  ship,  and  nothing  is  to  be  added 
to  the  tonnage  in  respect  of  any  building  erected  for  the  shelter 
of  deck  passengers  and  approved  by  the  Board  of  Trade.    In 


room. 


§ee  Form  A.  By  sect.  96  of  that  act, 
however,  theCommisBionersof  Cnstomn 
are  empowered,  with  the  consent  of  the 
Board  of  Trade,  to  alter  from  time  to 
time  theformsoontainedin  the  schedule 
of  the  act,  on  giving  sufficient  public 
notice  before  issuing  an  altered  form. 
The  form  now  in  use,  which  will  be 
found  in  the  Appendix,  ''Forms," 
No.  1,  varies  from  that  contained  in 
the  schedule  to  the  act. 

(r)  The  23rd  sect,  of  the  H.  S.  Act, 
1864,  is  to  be  construed  as  if  the  Board 
of  TVade  were  therein  named  instead 
of  the  Commissioners  of  Customs.  The 
M.  S.  Act,  1872,  s.  3. 

By  sect.  29  of  the  M.  S.  Act, 
1854,  and  sect.  13  of  the  M.  S. 
Act,  1872,  the  Board  of  Trade  may, 
with  the  sanction  of  the  Treasury, 
appoint  persons  to  superintend  tne 
survey  and  admeasurement  of  ships, 
and  may  make  from  time  to  time 
regulations  for  this  purpose.  And 
may  with  the  like  approval  make  such 
modifications  and  alterations  as  from 
time  to  time  become  neoessary  in  tihe 
tonnage  rules,  in  order  to  ^e  more 
accurate  and  uniform  application 
thereof  and  efPectual  oarrymg  out 
of  the  principle  of  admeasurements 
therein  adopted. 

In  The  City  of  Dublin  Steam  Packet 
Co.  V.  TKompeon^  19  C.  B.,  N.  S.  563 ; 
S.  C,  Cam.  Scaoo.,  L.  B.,  1 C.  P.  365, 
it  was  held  that  the  29th  sect,  of  the 
M.  S.  Act,  1864,  did  not  authorize 
the  commissioners  to  make  rules  for 
the  measurement  of  the  tonnage  of 
steam  vessels  which  would  have  the 
effect  of  altering  the  allowance  in 
respect  of  the  space  occupied  by  the 
propelling  power  as  provioed  by  sect. 
23  of  the  same  Act. 


By  the  13th  sect,  of  the  M.  S.  Act, 
1872,  all  duties  in  relation  to  the  sur- 
vey and  measurement  of  ships  under 
that  act,  or  the  acts  amended  thereby, 
are  to  be  performed  by  the  surveyors 
appointed  under  the  4th  part  of  the  act 
of  1854,  inaooordanoe  with  the  regfula- 
tions  of  the  Board  of  Trade. 

As  to  the  fees  to  be  paid  with  re- 

rt  to  the  survey  and  measurement  of 
^  s  under  the  M.  S.  Acts,  see  the 
H.  S.  Act,  1873,  s.  30,  and  Schedule 
III.  and  Appendix,  ''(General  Table 
of  Fees  charged  under  the  authority 
of  the  Board  of  Trade,"  «« Forms, '^' 
No.  66,  and  the  M.  S.  Act,  1876,  s.  39, 
as  to  the  payment  of  audi  fees.  As 
to  like  fees  payable  at  Shanghai,  see 
Appendix,  '*  Orders  in  Councm." 

(«)  The  mode  of  measuring  directed 
by  these  sections  differs  from  that  pre- 
scribed by  sects.  16,  17,  18  aUd  19  of 
the  8  &  9  Vict.  c.  89.  In  1849,  com- 
missioners were  appointed  by  the  go- 
vernment to  consider  the  best  method 
of  measuring  ships,  and  they  recom- 
mended an  external  measurement. 
This  sngg^estion  being  open  to  many 
objections  was  never  adopted.  The 
system  at  present  in  force  was  pro- 
posed by  mx,  MooiBom,  one  of  those 
commissioners. 

{t^  See  as  to  what  is  not  *' space 
available  for  cargo"  or  for  <*  accom- 
modation of  passengers  and  crew" 
within  the  IL  S.  Act,  1864,  s.  21, 
subs.  4,  Lord  Advocate  v.  Clffde  Steam 
Navigation  (%.,  2  L.  R.,  Sc.  App.  Cases, 
409.  See  also  The  Franeoniay  3  P.  D. 
164.  The  rules,  however,  with  respect 
to  the  deductions  which  mav  be  claimed 
for  crew  space  in  Britiw  ships  are 
subject  to  tne  provisions  of  the  M.  S. 
Act,  1867,  s.  9. 
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steamships  deduction  is  to  be  made  in  respect  of  the  space  occu- 
pied by  the  propelling  power  of  the  ship . 

The  following  proyisions  respecting  deck  cai^es  are  contained  Deok  cargo 
in  sect.  23  of  the  Merchant  Shipping  Act,  1876 :— If  any  ship,  "P^^* 
British  or  foreign,  other  than  home  trade  ships  as  defined  by 
the  Merchant  Shipping  Act,  1854  (m),  cairies  as  deck  cargo, 
that  is  to  say,  in  any  uncovered  space  upon  deck,  or  in  any 
covered  space  not  included  in  the  cubical  contents  forming 
the  ship's  registered  tonnage,  timber,  stores,  or  other  goods, 
all  dues  payable  on  the  ship's  tonnage  shall  be  payable  as  if 
there  were  added  to  the  ship's  registered  tonnage  the  tonnage 
of  the  space  occupied  by  such  goods  at  the  time  at  which  such 
dues  become  payable.  The  space  so  occupied  shall  be  deemed 
to  be  the  space  limited  by  the  area  occupied  by  the  goods  and  by 
straight  lines  inclosing  a  rectangular  space  sufficient  to  include 
the  goods.  The  tonnage  of  such  space  shall  be  ascertained  by 
an  officer  of  the  Board  of  Trade  or  of  Customs,  in  manner  di- 
rected by  sub-sect.  4  of  sect.  21  of  the  Merchant  Shipping  Act, 
1854,  and  when  so  ascertained  shall  be  entered  by  him  in  the 
ship's  official  logbook,  and  also  in  a  memorandum  which  he  shall 
deliver  to  the  master,  and  the  master  shall,  when  the  said  dues 
are  demanded,  produce  such  memorandum  in  like  maimer  as  if 
it  were  the  certificate  of  registry,  or,  in  the  case  of  a  foreign 
ship,  the  document  equivalent  to  a  certificate  of  registry,  and  in 
de&ult  shall  be  liable  to  the  same  penalty  as  if  he  had  failed  to 
produce  the  said  certificate  or  document  (v). 

The  provisions  of  this  section  do  not  apply  to  deck  cargo 
carried  by  a  ship  while  engaged  in  the  coasting  trade  of  any 
British  possession  (w). 

By  sect.  26  of  the  Merchant  Shipping  Act,  1854,  when  the 
tonnage  of  any  ship  has  been  ascertained  and  registered,  it  is 
thenceforth  to  be  deemed  her  tonnage,  and  it  must  be  repeated 
in  every  subsequent  registry,  unless  an  alteration  is  made  in  her 
form  or  capacity,  or  the  tonnage  has  been  erroneously  computed, 
in  which  case  the  ship  may  be  remeasured  and  her  tonnage  cor- 
rectly registered  {x). 

(u)  The  M.  S.  Act,  1854,  s.  2.  «  Form8,"  No.  46. 

(frj  Jb.  s.  50.    For  the  fomiB  iflsued  (w)  The  M.  S.  Act,  1876,  s.  44. 

Inr  tiie  Board  of  Trade  for  the  purpose  {x)  The    H.    S.    Act,   1862,  a.  4, 

of  carTTiii^  out  the  abore  proTiuonB  provides  that  any  body  corporate  or 

of  the    act  of    1876,  aee  Appendix,  perBons  having  power  to  levy  tonnage 
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Ke-measure- 
ment. 


Measurement 
of  foreign 
ships. 


Bj  sect.  27  of  the  Merchant  Shipping  Act,  1854,  ahips  regis* 
tered  before  the  act  came  into  operation  need  not  have  their 
registered  tonnage  altered  so  as  to  accord  with  the  new  system ; 
but  any  owner  may,  if  he  wishes  it,  have  his  ship  remeasured 
according  to  these  rules  (x) ;  and  by  sect.  28,  a  power  was  given  to 
the  Commissioner  of  Customs,  which  has  since  been  transferred 
to  the  Board  of  Trade  (y),  to  require  that  the  engine-rooms  of 
steam  ships  which  have  been  measured  before  the  present  act, 
and  altered  by  the  introduction  of  store  rooms  or  coal  bunkers 
across  them,  shall  be  remeasured,  so  as  not  to  exclude  from  the 
tonnage  of  the  ships,  by  reason  of  the  deduction  which  is  allowed 
for  the  engine-room,  a  larger  space  than  is  proper  (s). 

These  rules  as  to  tonnage  do  not,  of  course,  affect  foreign 
ships ;  but  by  the  Merchant  Shipping  Act,  1862,  s.  60,  when- 
ever it  is  made  to  appear  to  the  Queen  that  the  rules  con- 
cerning the  measurement  of  tonnage  for  the  time  being  in 
force  under  the  Merchant  Shipping  Act,  1854,  have  been 
adopted  by  the  government  of  any  foreign  country,  and  are 
in  force  in  that  country,  the  Queen  may,  by  order  in  coun- 
cil, direct  that  the  ships  of  such  foreign  country  shall  be  deemed 
to  be  of  the  tonnage  denoted  in  their  certificates  of  registry 
or  other  national  papers  (a);  and  such  ships  need  not  be  re- 
measured in  any  port  or  place  in  the  Queen's  dominions,  but 
are  to  be  deemed  to  be  of  the  tonnage  denoted  in  their  cer- 
tificates of  registry  or^  other  papers,  in  the  same  manner,  to 
the  same  extent,  and  for  the  same  purposes,  in,  to  and  for 
which  the  tonnage  denoted  in  the  certificates  of  registry  of 
British  ships  is  deemed  to  be  the  tonnage  of  such  ships  ((). 


rates  on  ships  may,  if  they  think  fit, 
witii  the  consent  of  the  Board  of  Trade, 
levy  such  tonnage  rates  upon  the 
registered  tonnage  of  the  ships  as  de- 
termined by  the  rules  for  the  measure- 
ment of  tonnage  for  the  time  being 
in  force  under  the  principal  act,  not- 
withstanding that  the  local  act  or 
acts  under  which  such  rates  are  levied 
provides  for  levying  the  same  upon 
some  different  system  of  tonnage  mea- 
surement. 

(x)  By  the  H.  S.  Act,  1856,  s.  U, 
the  owner  of  a  ship  which  has  been 
measured  under  Rule  II.  of  sect.  22  of 
the  M.  S.  Act,  1854,  may,  on  applica- 
tion, have  the  ship  remeasured  under 
Bule  I.  in  sect.  21. 

(y)  The  M.  S.  Act,  1872,  s.  3. 


(c)  As  to  the  fees  payable  on  sadh 
re-measurement,  see  the  M.  S.  Act, 
1873,  8.  30;  theH.  S.  Act,  1876,  s.  89, 
and  Appendix,  **  Forms,"  No.  55. 

(a)  The  Franconia^  3  P.  D.  164. 

(b)  As  to  the  effect  of  such  an  order 
in  cotmcil  and  its  publication,  altera- 
tion and  revocation,  see  the  M.  S.  Act, 
1862,  ss.  61,  62,  63  and  64.  Orders 
in.  coimcil  have  been  made  extending 
the  measurement  rules  to  the  follow- 
ingcountries :  — Austro-Hungaiy ,  1 9th 
August,  1871;  Denmark,  29th  Feb- 
ruaiy,  1868,  30th  Deoember,  1878; 
France,  5th  Hay,  1873;  Germany, 
26th  June,  1873;  Italy,  30th  Septem- 
ber, 1873;  Netherlands,  26th  October, 
1875 ;  Norway,  17th  May,  1876 ;  Spain, 
17thMarch,  1875;  Sweden,  17thMarch, 
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By  the  Merchant  Shipping  Act,  1876  (as.  37  and  38),  power 
is  conferred  upon  her  Majesty  by  order  in  council  to  apply 
the  provisions  of  the  Merchant  Shipping  Acts  to  the  ships 
of  any  foreign  state,  provided  the  government  of  such  foreign 
state  shall  be  desirous  that  such  provisions  shall  be  so  ap- 
plied (c). 

With  respect  to  the  names  of  British  ships,  sect.  6  of  the  Kameof 
Merchant  Shipping  Act,  1871,  provides  that  the  following  rules      ^' 
shall  be  observed: — 

(1.)  A  ship  shall  not  be  described  by  any  name  other  than 

that  by  which  she  is  for  the  time  being  registered: 
(2.)  No  change  shall  be  made  in  the  name  of  a  ship  without 
the  previous  permission  of  the  Board  of  Trade  signified 
in  writing  under  their  seal,  or  under  the  hand  of  one  of 
their  secretaries  or  assistant  secretaries.     Upon  such  per- 
mission being  granted,  the  ship's  name  shall  forthwith 
be  altered  in  the  register  book,  in  the  ship's  certificate  of 
registry,  and  on  her  bows  and  stem: 
(3.)  If  in  any  case  it  is  shown  to  the  satisfaction  of  the  Board 
of  Trade  that  the  name  of  any  ship  has  been  changed 
without  such  permission  as  aforesaid,  they  shall  direct 
that  her  name  be  altered  into  that  which  she  bore  before 
such  change,  and  the  name  shall  be  altered  in  the  register 
book,  in  the  ship's  certificate  of  la^gistry,  and  on  her  bows 
and  stem  accordingly : 
(4.)  Where  a  ship  having  once  been  registered  has  ceased  to 
be  so  registered,  no  person,  unless  ignorant  of  such  pre- 
vious registry  (proof  whereof  shall  lie  on  him),  shall 
apply  to  register,  and  no  registrar  shall  knowingly  re- 
giHt«r.  such  dup,  except  by  the  name  by  which  she  waa 
previously  registered,  unless  with  the  permission  of  the 
Board  of  Trade  granted  as  aforesaid. 
Every  person  who  acts  or  suffers  any  person  under  his  control 
to  act  in  contravention  of  this  section,  or  who  omits  to  do,  or 
suffers  any  person  under  his  control  to  omit  to  do,  anything  re- 
quired by  this  section,  shall  for  each  offence  incur  a  penalty  not 
exceeding  100/.,  and  any  principal  officer  of  Customs  may  detain 
the  ship  until  the  provisions  of  this  section  are  complied  with. 

1875;  United  States,  30th  July,  1868.      Council." 

The  material  portions  of  these  orders  {e)  See  The  Franconia^  3  P.  D.  164. 

are    in    the  Appendix,    "  Orders    in 
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Harks  on 
ship. 


Application  for  a  change  of  name  shall  be  made  in  nmting  to 
the  Board  of  Trade.  If  the  Board  are  of  opinion  that  the 
application  is  made  on  reasonable  grounds  they  may  entertain 
the  same,  and  shall  thereupon  require  notice  thereof  to  be  pub- 
lished in  such  form  and  manner  as  they  think  &t{c). 

The  Merchant  Shipping  Act,  1873,  sect.  5,  enacts  that,  "Where 
a  foreign  ship,  not  having  at  any  previous  time  been  registered 
as  a  British  ship,  becomes  a  British  ship,  no  person  shall  apply 
to  register,  and  no  registrar  shall  knowingly  register,  such  ship 
except  by  the  name  which  she  bore  as  a  foreign  ship  immediately 
before  becoming  a  British  ship,  unless  with  the  permission  of  the 
Board  of  Trade  granted  in  manner  directed  by  sect.  6  of  the 
Merchant  Shipping  Act,  1871." 

Any  person  who  acts,  or  suffers  any  person  under  his  control 
to  act,  in  contravention  of  this  section  is  liable  to  a  penalty  not 
exceeding  100/. 

The  3rd  section  of  the  Merchant  Shipping  Act,  J873,  pro- 
vides substantially  as  follows : — 

Every  British  ship  registered  after  the  passrag  of  this  act 
shall,  before  registry,  and  every  British  ship  registered  before 
the  passing  of  this  act  shall,  on  or  before  the  1st  day  of  Januaiy, 
1874,  be  permanentiy  and  conspicuously  marked  to  the  satis- 
faction of  the  Board  of  Trade,  as  follows : — 

Her  name  shall  be  marked  on  each  of  her  bows,  and  her  name 
and  the  name  of  her  port  of  registry  shall  be  marked  on 
her  stem,  on  a  dark  ground  in  white  or  yellow  letters,  or 
on  a  light  ground  in  black  letters,  such  letters  to  be  of  a 
length  not  less  than  four  inches,  and  of  proportionate 
breadth  (rf) ; 
Her  official  number  and  the  number  denoting  her  registered 
tonnage  shall  be  cut  in  on  her  main  beam ; 
Scale  of  feet.       A  scale  of  feet  denoting  her  draught  of  water  shall  be  marked 

on  each  side  of  her  stem  and  of  her  stem  post  in  Roman 
capital  letters  or  in  figures,  not  less  than  six  inches  in 
length,  the  lower  Une  of  such  letters  or  figures  to  coincide 
with  the  draught  Une  denoted  thereby.  Such  letters  or 
figures  shall  be  marked  by  being  cut  in  and  painted  white 


Name. 


Number. 


(c)  For  the  fees  payable  on  change 
of  name,  see  the  M.  S.  Act,  1873,  a.  30, 
the  M.  S.  Act,  1876,  s.  39,  and  Ap- 
pendix, **  Forms,"  No.  56. 


(d)  The  name  and  port  of  the  ship 
must  also  be  painted  on  the  ship's 
boats.   The  39  &  40  Vict.  c.  36,  s.  175. 
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or  yellow  on  a  dark  ground,  or  in  suoh  other  way  as  the 
Board  of  Trade  may  from  time  to  time  approve. 

The  Board  of  Trade  may,  however,  exempt  any  class  of  ships 
from  the  requirements  of  this  section  or  any  of  them  (e). 

If  the  scale  of  feet  showing  the  ship's  draught  of  water  is  in 
any  respect  inaccurate,  so  as  to  be  likely  to  mislead,  the 
owner  of  the  ship  shall  incur  a  penalty  not  exceeding  100/. 

The  marks  shall  be  permanently  continued,  and  no  alteration 
shall  be  made  therein,  except  in  the  event  of  any  of  the 
particulars  thereby  denoted  being  altered  in  the  maimer 
provided  by  the  Merchant  Shipping  Acts,  1854  to  1873. 

Any  owner  or  master  of  a  British  ship  who  neglects  to  cause 
his  ship  to  be  marked  as  aforesaid,  or  to  keep  her  so 
marked,  and  any  person  who  conceals,  or  obliterates,  or 
suffers  any  person  under  his  control  to  conceal  or  obliterate, 
any  of  the  said  marks,  except  in  the  event  aforesaid,  or 
except  for  the  purpose  of  escaping  capture  by  an  enemy, 
shall  incur  a  penalty  not  exceeding  100/.,  and  any  officer 
of  customs  on  receipt  of  a  certificate  from  a  surveyor  or 
inspector  of  the  Board  of  Trade  that  a  ship  is  insufficiently 
or  inaccurately  marked  may  detain  the  same  until  the 
insufficiency  or  inaccuracy  has  been  remedied. 

Provided  that  no  fishing  vessel  duly  registered,  lettered  and 
numbered  in  pursuance  of  the  Sea  Fisheries  Act,  1868, 
shall  be  required  to  have  her  name  and  port  of  registry 
marked  under  this  section. 

The  Merchant  Shipping  Act,  1876,  contains  the  following  Deck  and  load 
provisions  respecting  deck  and  load  lines,  which,  although  they  ^^' 
are  not  solely  connected  with  the  matter  of  registration,  may 
conveniently  be  mentioned  here  : — 

The  25th  section  enacts  that  every  British  ship  (except  ships 
under  eighty  tons  register  employed  solely  in  the  coasting 
trade  (/),  ships  employed  solely  in  fishing,  and  pleasure  yachts) 
shall  be  permanently  and  conspicuously  marked  with  lines  of 
not  less  than  twelve  inches  in  length  and  one  inch  in  breadth, 
painted  longitudinally  on  each  side  amidships,  or  as  near  thereto 
as  is  practicable,  and  indicating  the  position  of  each  deck  which 
is  above  water. 


[*)  See  pottf  Appendix,  note  to  this  liyer  or  inland  water  in  anj  British 

section.  possession.    Sect.  44.    See  |Mwf ,  p.  30, 

(/)  The  act  does  not  apply  to  yessels  note  {k) . 
employed  exclusiveljr  in  tramng  in  any 
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The  Upper  edge  of  each  of  these  lines  shall  be  level  with  the 
upper  side  of  the  deck  plank  next  the  waterway  at  the  place  of 
marking. 

The  lines  shall  be  white  or  yellow  on  a  dark  ground^  or  black 
on  a  light  ground. 

With  respect  to  the  marking  of  a  load-line  on  British  ships,  it 
is  declared  by  the  26th  and  27th  sections  that  the  following 
provisions  shall  have  effect : — 

(1.)  The  owner  of  every  British  ship  (except  ships  under 
eighty  tons  register  employed  solely  in  the  coasting 
trade,  ships  employed  solely  in  fishing,  and  pleasure 
yachts)  shall,  before  entering  his  ship  outwards  from  any 
port  in  the  United  Kingdom  upon  any  voyage  for  which 
he  is  required  so  to  enter  her,  or,  if  that  is  not  practicable, 
as  soon  after  as  may  be,  mark  upon  each  of  her  sides 
amidships,  or  as  near  thereto  as  is  practicable,  in  white 
or  yellow  on  a  dark  ground,  or  in  black  on  a  light  ground, 
a  circular  disc  twelve  inches  in  diameter,  with  a  horizontal 
line  eighteen  inches  in  length  drawn  through  its  centre : 

(2.)  The  centre  of  this  disc  shidl  indicate  the  maximum  load- 
line  in  salt  water  to  which  the  owner  intends  to  load  the 
ship  for  that  voyage : 

(3.)  He  shall  also,  upon  so  entering  her,  insert  in  the  form  of 
entry  delivered  to  the  collector  or  other  principal  officer 
of  customs  a  statement  in  writing  of  the  distance  in  feet 
and  inches  between  the  centre  of  this  disc  and  the  upper 
edge  of  each  of  the  lines  indicating  the  position  of  the 
ship's  decks  which  is  above  that  centre : 

(4.)  If  default  is  made  in  delivering  this  statement  in  the 
case  of  any  ship,  any  officer  of  customs  may  refuse  to 
enter  the  ship  outwards : 

(5.)  The  master  of  the  ship  shall  enter  a  copy  of  this 
statement  in  the  agreement  with  the  crew(^)  before  it  is 
signed  by  any  member  of  the  crew,  and  no  superin- 
tendent of  any  mercantile  marine  office  shall  proceed  with 
the  engagement  of  the  crew  until  this  entry  is  made : 

(6.)  The  master  of  the  ship  shall  also  enter  a  copy  of  this 
statement  in  the  official  log  book  (h)  : 

(7.)  When  a  ship  has  been  marked  as  by  this  section  required, 

{p)  See  Appendix,  "Forms,"  Nob,  (A)  See  Appendix,  "Fonns,"  Ko. 

24  and  25.  43. 
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ahe  shall  be  kept  so  marked  until  her  next  return  to  a 
port  of  discharge  in  the  United  Kingdom. 

With  respect  to  the  marking  of  a  load-line  on  British  ships 
employed  in  the  coasting  trade,  the  following  provisions  shall 
have  effect : — 

(1.)  The  owner  of  eveiy  British  ship  employed  in  the  coasting 
trade  on  the  coasts  of  the  United  Kingdom  (except  ships 
under  eighty  tons  register  employed  solely  in  that  trade) 
shall,  before  proceeding  to  sea  from  any  port,  mark  upon 
each  of  her  sides  amidships,  or  as  near  thereto  as  is 
practicable,  in  white  or  yellow  on  a  dark  ground,  or  in 
black  on  a  light  ground,  a  circular  disc  twelve  inches  in 
diameter,  with  a  horizontal  line  eighteen  inches  in  length 
drawn  through  its  centre : 

(2.)  The  centre  of  this  disc  shall  indicate  the  maximum  load- 
line  in  salt  water  to  which  the  owner  intends  to  load  the 
ship,  until  notice  is  given  of  an  alteration : 

(3.)  He  shall  also  once  in  every  twelve  months,  immediately 
before  the  ship  proceeds  to  sea,  send  or  deliver  to  the 
collector  or  other  principal  officer  of  customs  of  the  port 
of  registry  of  the  ship  a  statement  m  writing  of  the 
distance  in  feet  and  inches  between  the  centre  of  the  disc 
and  the  upper  edge  of  each  of  the  Unes  indicating  the 
position  of  the  ship's  decks  which  is  above  that  centre  (i) : 

(4.)  The  owner,  before  the  ship  proceeds  to  sea  after  any 
renewal  or  alteration  of  the  disc,  shall  send  or  deliver  to 
the  collector  or  other  principal  officer  of  customs  of  the 
port  of  registry  of  the  ship  notice  in  writing  of  such 
renewal  or  alteration,  together  with  such  statement  in 
writing  as  before  mentioned  of  the  distance  between  the 
centre  of  the  disc  and  the  upper  edge  of  each  of  the 
deck-lines : 

(5.)  If  default  is  made  in  sending  or  delivering  any  notice  or 
statement  required  by  this  section  to  be  sent  or  delivered, 
the  owner  shall  be  liable  to  a  penalty  not  exceedinglOO/. : 

(6.)  When  a  ship  has  been  marked  as  by  this  section  required, 
she  shall  be  kept  so  marked  until  notice  is  given  of  an 
alteration. 

The  28th  section  enacts  that  any  owner  or  master  of  a  British 

(t}  See  Appendix,  *<FormB,"  Ko.  45. 
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Begister 
book. 


ship  who  neglects  to  cause  his  ship  to  be  marked  as  by  the 
Merchant  Shipping  Act,  1876,  required,  or  to  keep  her  so  marked, 
or  who  allows  the  ship  to  be  so  loaded  as  to  submerge  in 
salt  water  the  centre  of  the  disc,  and  any  person  who  conceals, 
alters,  or  obliterates,  or  suffers  any  person  under  his  control  to 
conceal,  alter,  or  obliterate,  any  of  the  said  marks,  except  in 
the  event  of  the  particulars  thereby  denoted  being  lawfully 
altered,  or  except  for  the  purpose  of  escaping  capture  by  an 
enemy,  shall  for  each  offence  incur  a  penalty  not  exceed- 
ing 100/. 

If  any  of  the  marks  required  by  this  act  is  in  any  respect 
inaccurate,  so  as  to  be  likely  to  mislead,  the  owner  of  the  ship 
shall  incur  a  penalty  not  exceeding  100/.  (k). 

By  sect.  32  of  the  Merchant  Shipping  Act,  1854,  every  regis- 
trar must  keep  a  book,  to  be  called  ^^  The  Eegister  Book,"  and 
enter  therein  the  particulars  specified  in  the  act  (/). 


(A)  The  foUowing  provisionfi  re- 
spectmg  a  ship's  draught  of  water  are 
contained  in  the  M.  S.  Act,  1871, 
sect.  5:— "The  Board  of  Trade  may, 
in  any  case  or  class  of  ca^es  in  which 
they  think  it  expedient  so  to  do,  direct 
any  person  appointed  by  them  for  the 
puiTK)se  to  record,  in  such  manner  and 
with  such  particulars  as  the  Board  of 
Trade  direct,  the  draught  of  water  of 
any  sea-going  ship,  as  shown  on  the 
scale  of  feet  on  her  stem  and  on  her 
stem  post,  upon  her  leaving  any  dock 
or  harbour  for  the  purpose  of  proceed- 
ing to  sea;  and  eiicla.  person  shall 
thereupon  keep  such  reconi,  and  shaU 
from  time  to  time  forward  the  same, 
or  a  copy  thereof,  to  the  Board  of 
Trade ;  and  such  record,  or  any  copy 
thereof,  if  produced  by  or  out  of  the 
custody  of  the  Board  of  Trade,  shall 
be  admissible  in  evidence  of  the  draught 
of  water  of  the  ship  at  the  time  speci- 
fied in  the  record. 

*'  The  master  of  every  British  sea- 
going ship  shall,  upon  her  leaving  any 
dock,  wharf,  port,  or  harbour  for  the 
purpose  of  proceeding  to  sea,  record 
her  draught  of  water  in  the  official 
logbook  (if  any),  and  shaU  produce 
such  record  to  any  principal  officer  of 
customs  whenever  required  by  him  so 
to  do,  or  in  defaidt  of  such  produc- 
tion shall  incur  a  penalty  not  exceed- 
ing 20/."  See  Appendix,  "Forms," 
No.  43. 

The  M.  S.  Act,  1873,  sect.  4,  is  as 
follows: — "  The  record  of  the  draught 
ol  water  of  any  sea-going  ship  required 


under  sect.  5  of  the  Merchant  Shipping 
Act,  1871,  shall,  in  addition  to  the 
particulars  thereby  required,  specify 
the  extent  of  her  clear  side  in  feet  and 
inches. 

"  The  term  '  clear  side*  means  the 
height  from  the  water  to  the  upper 
side  of  the  plank  of  the  deck  from 
which  the  depth  of  hold  as  stated  in 
the  register  is  measured,  and  the 
measurement  of  the  dear  side  is  to  be 
taken  at  the  lowest  part  of  the  side. 

'*  Every  master  of  a  sea-going  ship 
shaU,  upon  the  request  of  any  person 
appointed  to  record  the  e^p's  draught 
of  water,  permit  such  person  to  enter 
the  ship  and  to  make  such  inspections 
and  take  such  measurements  as  may 
be  requisite  for  the  purpose  of  such 
record,  and  any  master  wno  fails  so  to 
do,  or  impedes  or  suffers  anyone  under 
his  control  to  impede  any  person  so 
appointed  in  the  execution  of  his  duty, 
shall  for  each  offence  incur  a  penalty 
not  exceeding  5/." 

(/)  This  book  is  aooeasible  to  the 
public  for  inspection  on  payment  of  a 
fee  of  1«.,  see  sect.  92.  To  forge  or 
fraudulently  alter  this  book,  or  any 
certificate  of  surveyor,  certificate  of 
registry,  declaration  of  ownership,  biU 
of  sale,  instrument  of  mortgage,  certi- 
ficate of  mortgage  or  sale,  or  any  entry 
or  indorsement  required  by  the  second 
part  of  the  act,  is  a  felony.  See  sect. 
101.  As  to  the  proof  of  this  and  otiier 
documents  required  by  the  second  part 
of  the  act,  see  sect.  107,  and  the 
U,  S.  Act,  1866,  s.  16. 
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The  following  are  the  rules  with  respect  to  entries  in  the 
register  book,  which  are  laid  down  by  the  Merchant  Shipping 
Acts,  1854  and  1880:— 

Sect.  37  of  the  Merchant  Shipping  Act,  1854,  as  amended  by 
sect.  2  of  the  Merchant  Shipping  Act,  1880,  prescribes  that, — 

(1.)  The  property  in  a  ship  must  be  divided  into  sixty-four 
shares  (t). 

(2.)  Subject  to  the  provisions  with  respect  to  joint  owners  or 
owners  by  transmission,  not  more  than  sixty-four  indi- 
viduals may  be  registered  at  the  same  time  as  owners  of 
one  ship.  This  rule  does  not,  however,  affect  the  bene- 
cial  title  of  any  nimiber  of  persons,  or  of  a  compsmy 
represented  by  or  claiming  imder  or  through  a  registered 
owner  or  joint  owner. 

(3.)  No  person  may  be  registered  as  owner  of  a  fractional 
part  of  a  share ;  but  any  number  of  persons  not  exceed- 
ing five  may  be  registered  as  joint  owners  of  a  ship,  or  of 
a  share  or  shares  therein. 

(4.)  Joint  owners  are  to  be  considered  as  constituting  one 
person  only  with  reference  to  these  regulations,  and  may 
not  dispose  in  severalty  of  any  interest  in  a  ship,  or  share 
in  respect  of  which  they  are  registered. 

(5.)  Bodies  corporate  may  be  registered  as  owners  by  their 
corporate  name. 

By  sect.  38,  before  registration,  the  owner  of  the  ship,  or  of  Declaration 
any  share  in  her,  must  make  and  subscribe  a  declaration  in  the  ^^  owuctq. 
form  prescribed  by  the  act,  referring  to  the  ship  as  described  in 
the  certificate  of  the  surveyor,  and  containing  the  following 
particulars  {j  ) : — 

(1.)  His  qualification  to  be  owner. 


(i)  This  artificial  rule  of  diTision  was 
alBO  contained  in  the  6  Geo.  4,  c.  110 ; 
and  in  the  later  acta  which  preceded  the 
statnte  now  in  force.  It  seems  to  have 
been  selected  on  the  supposition  that 
the  binary  system  of  halving  the  ship, 
and  each  of  the  resulting  shares,  until 
the  whole  is  reduced  to  sixty -four  parts, 
is,  practicaUy,  convenient.  See  Holt 
on  Shipping,  p.  25. 

(y)  A  fonn  is  given  in  the  schedule  to 
the  act,  but  this  form  has  been  altered. 
Forthe  forms  now  in  use,  see  Appendix, 
"Forms,"  JSToe.  2—7.  Thesameforms 
are  to  be  used  as  forms  of  declarations 

M.l'.— VOL.  I.      .  . 


of  ownership  by  transferees  under 
s.  56  of  the  act.  If  it  is  shown  to 
the  satisfaction  of  the  registrar  that 
from  any  reasonable  cause  a  person 
cannot  make  this  or  any  other  declara- 
tion, or  produce  any  evidence  required 
by  the  act  in  these  respects,  the  regis- 
trar, with  the  sanction  of  the  Commis- 
sioners of  Customs,  and  on  such  terms 
as  they  think  fit,  may  dispense  with  it. 
Sec  sect.  97.  With  respect  to  infants, 
lunatics  or  others  who  are  incapable  of 
making  a  declaration,  see  sect.  99.  See 
Michael  v.  Fripp,  L.  B.,  7  £q.  95. 
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\2,)  The  time  when,  and  the  place  where,  the  ship  was  built, 
or  (if  foreign  built,  and  the  time  and  place  of  building 
not  known)  a  statement  that  she  is  foreign  built,  and 
that  he  does  not  know  the  time  or  place  of  her 
building ;  and  in  the  case  of  a  foreign  ship,  her  foreign 
name,  or  (in  the  case  of  a  ship  oondenmed)  a  statement 
of  the  time,  place  and  Court  at  and  by  which  she  was 
condemned. 
(3.)  The  name  of  the  master. 

(4.)  The  number  of  shares  of  which  he  is  entitled  to  be  regis- 
tered as  owner. 
(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief, 
any  imqualified  person  or  body  of  persons  is  entitled  as 
owner  to  any  legal  or  beneficial  interest  {k)  in  the  ship  or 
any  share  in  her : 
This  declaration  must  be  made  and  subscribed  in  the  presence 
of  the  registrar  if  the  declarant  reside  within  five  miles  of  the 
custom-house  of  the  port  of  registry,  but  if  beyond  that  dis- 
tance in  the  presence  of  any  registrar  or  of  a  justice  of  the 
peace  (/). 

By  sect.  39,  before  registration  by  a  body  corporate  as  owner  of 
a  ship  or  of  any  share  therein,  the  secretary  or  otherduly  appointed 
public  officer  must  make  or  subscribe,  in  the  presence  of  the  re- 
gistrar, a  declaration  in  the  prescribed  form  (w),  referring  to 
the  ship  as  described  in  the  certificate  of  the  surveyor,  and  con- 
taining a  statement  of  such  circumstances  of  the  constitution 
and  business  of  the  body  corporate  as  prove  it  to  be  qualified 
to  own  a  British  ship,  together  with  the  other  particulars  which 
are  required  to  be  given  by  an  individual  in  such  a  declaration. 

Btdlder*6  oer-      Sect.  40  provides  that,  upon  the  first  registry  of  a  ship  there 

tificate. 

(k)  This  includes  interests  arising  shares  in  any  ship,  or  who  utters,  pro- 

under  contract  and  other  equitable  in-  duces  or  malces  use  of  any  declaration 

terests.   H.  S.  Act,  1862,  s.  3.    See  The  or  document  containing  any  such  false 

Union  Bank  Y.ZenantonyiC.'P,'D,2iZ;  statement,  knowing  the  same  to  be 

Bathyany  y.  Bouch^  44  L.  T.  1 77.  false,  is  declared  guilty  of  a  misde- 

(/)  By  the  M.  S.  Act,  1865,  s.  9,  meaner.  And  by  sect.  101  of  the  M.  S. 
any  person  who,  in  any  declaration  Act,  1854,  the  forging,  or  procuring  to 
made  in  the  presence  of  or  produced  be  forged,  f raudulently  altering,  orpro- 
to  any  registrar  of  shipping  in  pur-  curing  to  be  fraudulently  alterod,  any 
suance  of  the  second  part  of  the  M.  S.  register  book,  certificate  of  surveyor, 
Act,  1854,  or  in  any  documents  or  certificate  of  registry,  declaration  of 
other  evidence  produced  to  such  re-  ownership,  bill  of  sale,  instrument  of 
gistrar,  wilfuUy  makes  or  assists  in  mortgage,  certificate  of  mortgage  or 
making,  or  procures  to  be  made,  any  sale,  or  any  entry  or  indorsement  re- 
false  sUitement  concerning  the  title  to,  quired  by  the  second  part  of  the  act,  is 
or  the  ownership  of,  or  the  interests  made  a  felony, 
existing  in  any  ship  or  any  share  or  (m)  See  Appendix,  <' Forms,'*  No.  8. 
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ranstf  in  addition  to  the  declaration  of  ownerahip,  be  pro- 

duced : — 

(1.)  In  the  case  of  a  BritisV^uilt  ship,  a  certifieate  (which 
the  builder  is  required  to  grant  under  his  hand)  con- 
taming  a  true  account  of  the  proper  denomination  and 
of  the  tonnage  of  the  ship  as  estimated  by  him,  and  of 
the  time  when  and  of  the  place  where  sko  was  built, 
together  with  the  name  of  the  party  (if  any)  on  whose 
account  he  has  built  her;  and,  if  any  sale  or  sales  have 
taken  place,  the  bill  or  bills  of  sale  under  which  the  ship 
or  share  has  become  vested  in  the  party  requiring  to  be 
registered  as  owner  (n). 
(2.)  In  the  case  of  a  foreign-built  ship,  the  same  evidence  as 
in  the  case  of  a  British-built  ship,  unless  the  person 
requiring  to  be  registered,  or,  in  the  case  of  a  body  cor- 
porate, the  duly  appointed  officer,  declares  that  the  time 
or  place  of  her  building  is  unknown,  or  that  the  builder's 
certificate  cannot  be  procured,  in  which  case  there  need 
be  produced  only  the  bOl  or  bills  of  sale  under  which  the 
ship  or  share  became  vested  in  the  party  requiring  to  be 
registered. 
(3.)  In  the  case  of  a  ship  condemned  by  any  competent  Court, 

an  official  copy  of  her  condemnation. 
By  sect.  41,  a  builder  who  wilfully  makes  a  false  statement 

in  any  certificate  required  by  the  act  to  be  granted  by  him 

incurs  a  penalty  not  exceeding  100/.  for  each  offence  (o). 

Sect.  42  provides  that,  the  foregoing  requisites  having  been  Entiyin 
complied  with,  the  registrar  must  enter  in  the  register  book : —    register  book. 
(1.)  The  name  of  the  ship,  and  of  the  port  to  which  she 

belongs. 
(2.)  The  details  lis  to  her  tonnage,  build  and  description 

comprised  in  the  certificate  of  the  surveyor. 
(3.)  The  particulars  as  to  her  origin  stated  in  the  declaration 

or  declarations  of  ownership. 
(4.)  The  names  and  descriptions  of  her  registered  owner  or 

(ft)  Before  the  regiatratioii  of  a  ship,  gage  may  be  created  by  the  degpoeit  of 

the  builder's  oertificate  is  often  treated  the  builder's  certificate  of  an  unnnished 

in^practioe  as  in  the  nature  of  a  docu*  ship.    £x  parte  Hodgkin,  L.  B.,  20  Eq. 

ment  of  title.     See  Beid  y.  Fairhank»y  746. 
13  C.  B.  692.    A  good  equitable  mort-  (0)  See  also  sect.  101. 
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CSertifioate  of 
registry. 


owners,  and  if  there  is  more  than  one  owner,  the  propor- 
tions in  which  they  are  interested  in  the  ship  (p). 
By  seot.  43,  no  notice  of  any  trust,  express,  implied  or  oon- 
structiye,  maybe  entered  in  the  register  book,  or  is  receivable 
by  the  registrar ;  and,  subject  to  any  rights  and  powers  appear- 
ing by  the  register  book  to  be  vested  in  any  other  party,  the 
registered  owner  of  any  ship  or  share  has  power  absolutely  to 
dispose  of  it,  and  to  give  effectual  receipts  for  any  money  paid 
or  advanced  by  way  of  consideration  (q). 

By  sect.  44  of  the  Merchant  Shipping  Act,  1854,  upon  the 
completion  of  the  registry  of  a  ship  the  registrar  is  to  grant  a 
certificate  of  registry  in  the  form  provided  by  the  act  (r),  com- 
prising : — 

(1.)  The  name  of  the  ship  and  of  the  port  to  which  she  belongs. 
(2.)  The  details  as  to  her  tonnage,  build  and  description  com- 
prised in  the  surveyor's  certificate. 
(3.)  The  name  of  her  master. 
(4.)  The  several  particulars  as  to  her  origin  stated  in  the 

declaration  or  declarations  of  ownership. 
(5.)  The  names  and  descriptions  of  her  registered  owner  or 
owners,  and  if  there  is  more  than  one  owner,  the  propor- 
tions in  which  they  are  interested,  indorsed  upon  the 
certificate  (s). 


{p)  Under  the  8  &  9  Vict.  o.  89, 
s.  35,  where  ships  were  held  by 
partners,  it  was  not  necessary  to  dis- 
tinguish the  proportionate  interest  of 
each.  The  names,  however,  of  all  the 
partners  must  have  been  plaioed  on  the 
register.  See  Slater  v.  JFilliSy  1  Beav. 
354,  decided  on  similar  words  in  the 
Kegistry  Act,  6  Creo.  4,  o.  110.  If  a 
person  is  by  mistake  rep^tered  as  the 
owner  of  a  ship  which  is  proved  to  be 
the  property  of  another,  tne  Chancery 
Division  will  correct  l^e  error,  and 
direct  the  person  whose  name  is  on  the 
register  to  transfer  the  ship  to  the  party 
declared  entitled.  The  jurisdiction  of 
the  Chancery  Division  is  not  taken 
away  by  the  M.  S.  Act,  1854,  in  cases 
not  provided  for  by  the  statute.  Holder^ 
nes8  V.  Lamporty  29  Beav.  129;  30  L.  J., 
Chan.  489.  As  to  the  jurisdiction  of 
tiie  Admiralty  Division  to  correct  a 
mistake  in  the  register  book,  see  The 
£otey  L.  B.,  4  A.  &  E.  6. 

{q)  By  the  M.  S.  Act,  1855,  s.  10, 


shares  in  ships  registered  under  the 
H.  S.  Act,  1854,  are  to  be  deemed  to 
be  included  in  ike  woid  ** stock,*'  as 
defined  by  the  Trustee  Act,  1850  (13 
&  14  Vict.  c.  60),  and  the  provisions 
of  that  act  are  made  applioable  to 
such  shazes.  And  see  the  M.  S.  Act, 
1862,  s.  3;  and  The  Sorloek,  2  P.  D. 
243. 

(r)  For  the  form  now  in  use  see 
Appendix,  "Forms,"  No.  9. 

(«)  The  Colonial  Shipping  Act,  1868 
(31  &  32  Vict.  c.  129,  s.  1),  enables  the 
governor  of  any  British  possession, 
with  the  approval  of  one  of  her  Ma- 
jesty's principal  secretaries  of  state, 
to  make  regnlations  providing  that,  on 
an  application  for  registration  imder 
the  M.  S.  Act,  1854,  in  the  possession, 
of  any  ship  not  exceeding  sixty  tons 
burden,  the  registrar  may  grant  in  lieu 
of  a  certificate  of  reg^istry,  as  required 
by  that  act,  a  certificate  of  registry  to 
be  terminable  at  the  end  of  six  months, 
or  of  any  longer  period,  and  all  such 
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The  36fli  section  of  the  Merchant  Shipping  Act,  1876,  re-  Registered 
quires  that  the  name  and  address  of  the  managing  owner  ^^^ 
for  the  time  being  of  eyeiy  British  ship  registered  at  any 
port  or  place  in  the  United  Kingdom  shall  be  registered  at 
the  custom  house  of  the  ship's  port  of  registry.  Where  there 
is  not  a  managing  owner,  there  i^all  be  so  registered  the  name 
of  the  ship's  husband  or  other  person  to  whom  the  manage^ 
ment  of  the  ship  is  entrusted  by  or  on  behalf  of  the  owner ;  and 
any  person  whose  name  is  so  registered  shall,  for  the  purposes  of 
the  Merchant  Shipping  Acts,  1854  to  1876,  be  under  the  same 
obligations,  and  subject  to  the  same  liabilities,  as  if  he  were  the 
managing  owner  (t).  If  defaidt  is  made  in  complying  with  this 
requirement,  the  owner  is  liable,  or  if  there  be  more  owners  than 
one,  each  owner  is  liable,  in  proportion  to  his  interest  in  the 
ship,  to  a  penalty  not  exceeding  in  the  whole  100/.  each  time 
the  ship  leaves  any  port  in  the  United  Kingdom. 

By  sect.  45  of  the  Merchant  Shipping  Act,  1854,  whenever 
a  change  takes  place  in  the  registered  ownership  of  a  ship,  if  it 
occurs  when  the  ship  is  at  her  port  of  registry,  the  master  must 
forthwith  deliver  the  certificate  of  registry  to  the  registrar,  and 
he  must  indorse  thereon  a  memorandum  of  the  change.    If  the  Indonement 
change  occurs  during  the  absence  of  the  ship  from  her  port  of  ^  certificate, 
registry,  then  upon  her  first  return  the  master  must  deliver  the 
certificate  of  registry  to  the  registrar,  and  he  must  indorse  on  it 
the  memorandum;  or  if  she  previously  arrives  at  any  port  where 
there  is  a  British  registrar,  he  must,  upon  being  advised  by  the 
registrar  of  her  port  of  registry  of  the  change  having  taken  —of  change  of 
place,  indorse  a  like  memorandum  thereof  on  the  certificate  of  ^"^      ^* 
registry,  and  may  for  that  purpose  require  the  certificate  to  be 
delivered  to  him,  so  that  the  ship  be  not  thereby  detained.   Any 
master  who  f aUs  to  deliver  to  the  registrar  the  certificate  of 
registry  incurs  a  penalty  not  exceeding  100/. 

By  sect.  46,  whenever  the  master  of  a  British  registered  ship 
is  changed,  if  such  change  is  made  in  consequence  of  the  sen- 
tence of  a  naval  Court,  the  presiding  officer  of  the  Court,  or  if  it 
takes  place  from  any  other  cause,  the  registrar,  or,  if  there  is  no 
registrar,  the  British  consular  officer  resident  at  the  port  where 

certificates  shall  be  in  sacH  form,  and  registered  British  ship. 

subject  to  such  conditions,  as  the  regpi-  (t)  See  Steel  y.  Letter ^  3  0.  P.  D. 

lations  prescribe.    Any  ship  to  which  121,  decided  on  a  similar  provision  of 

SQch  certificate  is  granted  snaU,  while  the  M.  S.  Act,  1876. 

SQch  certificate  is  in  force,  be  deemed  a 
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—of  change  of  the  oliange  takes  place,  must  indorse  on  the  certificate  of  regis- 
"^^    '  try  a  memorandum  of  the  change,  subscribed  with  hijs  name,  and 

forthwith  report  the  change  of  master  to  the  Eegistrar  General 
of  Shipping  and  Seamen  (u) ;  and  the  officers  of  customs  at  any 
port  situate  within  the  Queen's  dominions  may  refuse  to  admit 
any  person  to  do  any  act  at  such  port  as  master  of  any  British 
ship,  unless  his  name  is  inserted  in  or  indorsed  upon  the  cer- 
tificate of  registry  as  the  last  appointed  master. 

By  sect.  47,  the  registrar  may,  with  the  sanction  of  the  Com- 
missioners of  Customs,  upon  the  delivery  up  to  him  of  the  former 
certificate  of  registry,  grant  a  new  certificate  in  the  place  of  the 
one  so  delivered  Up. 

L088  of  Sect.  48  provides,  that  if  the  certificate  of  registry  be  mislaid, 

lost  or  destroyed,  if  the  event  occurs  at  any  port  in  the  United 
"Kingdom,  the  ship  being  registered  in  the  United  Kingdom,  or 
at  any  port  in  any  British  possession,  the  ship  being  registered 
in  the  same  British  possession,  then  the  registrar  of  her  port  of 
registry  must  grant  a  new  certificate  of  registry,  in  Keu  of  and 
as  a  substitute  for  her  original  certificate  of  registry.  If,  how- 
ever, such  event  occurs  elsewhere,  the  master  or  some  other  person 
having  knowledge  of  the  circumstances  must  make  a  declaration 
before  the  registrar  of  any  port  having  a  British  registrar  at 
which  the  shi^at  the  Je  or  first  ^^^^^ 
loss  or  destruction.  This  declaration  must  state  the  facts  of  the 
case,  and  the  names  and  descriptions  of  the  registered  owners, 
to  the  best  of  the  declarant's  knowledge  and  belief ;  and  the  re- 
gistrar must  thereupon  grant  a  provisional  certificate  as  near  to 
the  form  appointed  by  the  act  as  circumstances  permit,  and 
insert  a  statement  of  the  circumstances  under  which  the  pro- 
visional certificate  is  granted. 

By  sect.  49,  the  provisional  certificate  must,  within  ten  days 
after  the  first  subsequent  arrival  of  the  ship  at  her  port  of  dis- 
charge in  the  United  Kingdom,  if  registered  in  the  United 
Kingdom,  or  if  registered  elsewhere,  at  her  port  of  discharge 
in  the  British  possession  within  which  her  port  of  registry  is 
situate,  be  delivered  up  to  the  registrar,  who  must  thereupon 
grant  a  new  one,  as  near  to  the  form  appointed  by  the  act  as 
circumstances  permit.    If  the  master  neglects  to  deliver  up  the 

{tt)  M.  S.  Act,  1872,  8.  4. 
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certificate  within  such  time  he  incurs  a  penalty  not  exceeding 
50/.  (f). 

Sect.  50  piovides,  that  the  certificate  of  registry  shall  be  used  Detainer  imd 
only  for  the  lawful  navigation  of  the  ship,  and  shall  not  be  sub-  ^^ 
ject  to  detention  by  reaAon  of  any  title,  lien,  charge  or  interest 
whatsoever  which  any  owner,  mortgagee  or  other  person  may 
have  or  damx  to  have  on  or  in  the  ship  described  in  such  certi- 
ficate. If  any  person,  whether  interested  or  not  in  the  ship, 
refuses  on  request  to  deliver  up  the  certificate,  when  in  his  pos- 
aession  or  under  his  control,  to  the  person  for  the  time  being 
entitled  to  the  custody  of  it  for  the  purposes  of  navigation,  or 
to  any  registrar,  officer  of  the  customs,  or  other  person  legally 
entitled  to  require  it,  a  magistrate,  or  any  Court  capable  of 
taking  cognizance  of  such  matter,  may  summon  and  examine 
the  person  refusing,  and,  unless  it  is  proved  that  there  was 
reasonable  cause  for  the  refusal,  the  offender  will  incur  a  penalty 
not  exceeding  100/.  {x).  If,  however,  it  is  shown  that  the  cer- 
tificate is  lost,  the  party  complained  of  must  be  discharged,  and 
the  magistrate  or  Court  inaj  thereupon  certify  that  the  certi- 
ficate is  lost. 

It  has  been  decided  that  the  effect  of  this  section  is  to  make  , 

a  pledge  of  the  certificate  for  whatever  purpose  void.  There- 
fore where  a  person  who  was  sole  owner  and  captain  of  a  ship 
pledged  the  certificate  of  registry  for  a  good  consideration,  it 
was  held  that  he  might  nevertheless  demand  it  for  the  pur- 
poses of  navigation,  and  that  if  it  was  not  delivered  to  him, 
he  might  maintain  an  action  against  the  pledgee  (y). 

By  sect.  51,  if  the  person  charged  with  the  detainer  or  refusal 
is  proved  to  have  absconded,  so  that  a  warrant  cannot  be  served 
upon  him,  or  if  he  persists  in  his  refusal  to  deliver  it,  the  magis- 


(r)  See  alflo  as  to  ptoviaional  certi- 
ficates  where  a  ship  is  transferred  at  a 
foreigii  port,  sect.  64,  pottf  p.  24. 

(jt)  In  £,  y.  Wahh,  1  A.  &  E.  481, 
which  was  decided  upon  a  similar  pro- 
vision contained  in  the  8  &9yict.c.  89, 
s.  30,  it  was  held  that  a  conviction  must 
state  the  pupose  for  which  the  certifi- 
cate was  required.  See  also  i^.Y.Pkr/ify, 
13  East,  91,  which  was  decided  on  an 
eailier  act,  the  words  of  which  are  not 
the  same.  In  a  case  in  which  a  ship's 
hushand  and  managing  owner,  who 
aim  held  the  majority  of  shares,  de- 


manded of  the  master,  who  was  also 
part  owner,  the  certificate  of  registry, 
while  the  ship  was  in  harbour  and 
before  she  had  discharged,  but  ffaveno 
reason  for  doing  so,  it  was  heM,  that 
there  was  reasonable  g^imd  for  the 
master's  refusing  to  deliver  it  up. 
Arkle  y.  Hensell,  8  E.  &  B.  .828 ;  see  the 
8L  Olaf,  2  P.  D.  113. 

(y)  Wiley  V.  Crawford^  1  B.  &  S. 
253  \8,C.m  error,  lb.  266.  The  Ex- 
chequer Chamber  adopted  the  view 
tiUcen  by  the  Court  below,  but  ex- 
pressed some  doubt  on  the  point. 
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trate  must  oertify  the  fact,  and  the  same  prooeedings  may  then 
be  taken  as  in  the  case  of  a  oertifioate  of  registry  mislaid,  lost 
or  destroyed,  or  as  near  thereto  as  ciroumstanoes  permit. 

By  seot.  52,  if  the  master  or  owner  of  a  ship  uses  or  attempts 
to  use  for  her  navigation  a  certificate  of  registry  not  legally 
granted  in  respect  of  it,  he  is  guilty  of  a  misdemeanor,  and  any 
military  or  naval  commissioned  officer  on  full  pay,  or  any  British 
officer  of  customs,  or  any  British  consular  officer,  may  seize  and 
detain  the  ship,  and  bring  her  for  adjudication  before  the  High 
Court  of  Admiralty  in  England  or  Ireland,  or  any  Court  having  * 
Admiralty  jurisdiction  in  the  Queen's  dominions.  If  such  Court 
is  of  opinion  that  the  use  or  attempt  at  use  has  taken  place,  it 
must  pronounce  the  ship,  with  her  tackle,  apparel  and  furni- 
ture, to  be  forfeited  to  the  Queen,  and  may  award  a  portion 
of  th^  proceeds  arising  from  her  sale  to  the  officer  so  bringing 
her  in. 

By  sect.  53,  if  a  registered  ship  is  either  actually  or  construc- 
tively lost,  taken  by  the  enemy,  burnt  or  broken  up,  or  if  by 
reason  of  a  transfer  to  any  persons  not  qualified,  or  otherwise,  a 
•ship  ceases  to  be  a  British  ship,  every  person  who  then  owns  her, 
or  any  share  of  her,  must,  immediately  upon  obtaining  know- 
ledge of  any  such  occurrence,  if  no  notice  thereof  has  already 
been  given  to  the  registrar  at  her  port  of  registry,  give  such 
notice  to  him,  and  he  must  make  an  entry  thereof  in  his  register 
book ;  and,  except  in  cases  where  the  certificate  of  registry  is 
On  loss  of  lost  or  destroyed,  the  master  of  a  ship  so  circumstanced  must 
flcate  to  be  immediately,  if  the  event  occurs  in  port,  or  if  elsewhere,  within 
delivered  up.  ^^^  j^yg  a^fj^j,  ]^  arrival  in  port,  deliver  the  Qertiflcate  of 
registry  to  the  registrar,  or,  if  there  be  no  registrar,  to  the 
British  considar  officer  at  such  port,  and  the  registrar,  if  he  is 
not  himself  the  registrar  of  her  port  of  registry,  or  the  British 
consular  officer,  must  forthwith  forward  the  certificate  to  the 
registrar  of  the  ship's  port.  An  owner  or  master  who,  without 
reasonable  cause,  makes  default  in  obeying  these  provisions, 
incurs  for  each  offence  a  penalty  not  exceeding  100/. 

It  is  provided  by  sect.  54  of  the  Merchant  Shipping  Act, 
1854,  that  if  a  ship  becomes  the  property  of  persons  qualified  to 
be  owners  of  British  ships  at  any  foreign  port,  the  British  oon- 
sidar  officer  resident  there  may  grant  to  the  master,  upon  his 
application,  a  provisional  certificate,  stating — 
The  name  of  the  ship  : 


TITLE  TO  MERCHAKT  SHIPPING.  25 

The  time  and  place  of  her  purchase,  and  the  names  of  her 
pmx^hasers: 

The  name  of  her  master : 

The  best  particulars  as  to  her  tonnage,  build  and  description 
that  he  is  able  to  obtain. 

He  must  forward  a  copy  of  the  certificate,  at  the  first  conve- 
nient opportunity,  to  the  Begistrar-Gteneral  of  Shipping  and 
Seamen  (s).  This  certificate  possesses  the  same  force  as  a  cer- 
tificate of  registry  until  the  expiration  of  six  months,  or  until 
such  earlier  time  as  the  ship  arrives  at  some  port  where  there  is 
a  British  registrar ;  but  upon  the  expiration  of  this  period,  or 
upon  arrival  at  such  port,  it  is  void  to  all  intents. 


anew 


Under  certain  circumstances,  it  becomes  necessary  that  a  ship  Begistry 
should  be  registered  anew.  On  this  head  the  Merchcmt  Shipping  ^^^j!' 
Ad),  1854,  proTides  by  sect.  84,  tnat  whenever  any  registered  ship 
is  so  altered  as  not  to  correspond  with  the  particulars  relating  to 
her  tonnage  or  description  contained  in  the  register  book,  then, 
if  such  alteration  is  made  at  a  port  where  there  is  a  registrar,  the 
registrar  of  such  port,  but  if  made  elsewhere,  the  registrar  of  the 
first  port  having  a  regisfrar  at  which  the  ship  arrives  after  her 
alteration,  must,  on  application  made  to  him,  and  on  the  receipt 
of  a  certificat«  from  the  proper  surveyor  specifying  the  nature 
of  the  alteration,  either  retain  the  old  certificate  of  legistiy  and 
grant  a  new  certificate  of  registry,  containing  a  description  of 
the  ship  as  altered,  or  indorse  on  the  existing  certificate  a 
memorandum  of  the  alteration,  and  subscribe  his  name  to  such 
indorsement.  The  registrar  to  whom  this  appHcation  is  made,  if 
he  is  the  registrar  of  the  port  of  registry  of  the  ship,  must  him- 
self  enter  in  his  register  book  the  particulars  of  the  alteration, 
and  the  fact  of  the  new  certificate  having  been  granted  or  of 
the  indorsement  having  been  made  on  the  existing  certificate ; 
but  if  he  is  not  the  registrar  of  that  port  he  must  forthwith  report 
such  particulars  and  facts,  accompanied  by  the  old  certificate 
of  registry  in  cases  where  a  new  one  has  been  granted,  to  the 
registrar  of  the  port  of  registry  of  the  ship,  who  must  retain  the 
old  certificate,  and  enter  the  particulars  and  facts  in  his  register 
book  aooordingly. 

By  sect.  85,  when  the  registrar  to  whom  application  is  made 

(s)  The  M.  S.  Act,  187?,  8.  4. 
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in  respect  of  an  alteration,  is  the  registrar  of  the  port  of  registry, 
he  m&jj  if  he  thinks  fit,  instead  of  registering  it,  require  the  ship 
to  be  registered  anew.  Other  registrars  may  require  the  ship 
to  be  registered  anew,  but  they  must  grant  a  provisional  certifi- 
cate, or  make  a  provisional  indorsement  of  the  alteration  in 
cases  wherd^.-no  registry  anew  is  required,  taking  care  to  add  to 
such  certificatiB  or  indorsement  a  statement  that  it  is  made  pro- 
visionaUy,  and  to  insert  in  their  report  to  the  registrar  of  the 
port  of  registry  of  the  ship  a  Uke  statement. 

By  sect.  86,  every  provisional  certificate,  or  certificate  provi- 
mJar  inaon^,  ^J^ttin  ten  dap  .fte,  ae  « ,^^ 
arrival  of  the  ship  at  her  port  of  discharge  in  the  United  King- 
dom, if  registered  in  the  United  Kingdom,  or  if  registered  else- 
where, at  her  port  of  discharge  in  the  British  possessions  within 
which  her  port  of  registry  is  situate,  be  delivered  up  to  the 
registrar  thereof,  who  must  cause  the  ship  to  be  registered 
anew. 

By  sect.  87,  on  failure  of  registry  anew  in  the  above  cases, 
Ih,  ip  i.  to  b,  d«n^  not  d^J^^i.^.  »>d  ,ffl  .,  l»»g^ 
be  recognized  as  a  British  ship. 

By  sect.  88,  if  upon  any  change  of  ownership  in  any  ship 
the  owner  or  owners  desire  to  have  the  ship  registered  anew, 
although  it  is  not  required  by  the  act,  the  registrar  of  the  port 
at  which  she  is  already  registered  may,  on  the  delivery  up  to 
him  of  the  existing  certificate  of  registry,  and  on  the  other 
requisites  to  registry  or  such  of  them  as  he  thinks  material 
being  duly  complied  with,  make  the  registry  anew,  and  grant  a 
certificate  thereof. 

By  sect.  6  of  the  Merchant  Shipping  Act,  1873,  where  a  ship 
has  ceased  to  be  registered  as  a  British  ship  by  reason  of  being 
wrecked  or  abandoned,  or  for  any  reason  other  than  capture 
by  the  enemy  or  transfer  to  a  person  not  qualified  to  own  a 
British  ship,  such  ship  shall  not  be  re-registered  until  she  has, 
at  the  expense  of  the  applicant  for  registration,  been  surveyed 
by  one  of  the  surveyors  appointed  by  the  Board  of  Trade,  and 
certified  by  him  to  be  seaworthy  (s). 

Sects.  89,  90,  and  91  of  the  Merchant  Shipping  Act,  1854, 
and  sect.  12  of  the  Merchant  Shipping  Act  1866,  provide  for  the 
transfer  of  the  registry  of  a  ship  from  one  port  to  another,  upon 

(s)  Ab  to  the  fees  payable  on  snch  the  M.  S.  Act,  1876,  s.  39,  and  Ap- 
Burvey,  see  the  M.  S.  Act,  1879,  s.  30,      pendix,  '*  FonnB,*'  No.  66. 
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the  application  of  all  the  parties  appearing  on  the  register  to  be 
interested  in  her  (a). 

Until  1849  a  vessel,  in  order  to  enjoy  the  privileges  of  a  Natiokal 
British  ship,  must  not  only  have  been  duly  registered,  but  must  ^^'"^^^ctkb. 
also  have  been  ^'  navigated  as  such ; "  that  is,  by  a  master  who 
was  a  British  subject,  and  by  a  crew  a  certain  proportion  of 
which,  varying  as  the  ship  was  a  foreign  going  or  a  coasting 
vessel,  consisted  of  British  seamen  (6).  There  is  now  no  statu- 
tory or  other  restriction  on  this  head. 

With  respect  to  the  national  character  and  flag  of  British 
ships  (c),  the  Merchant  Shipping  Act,  1864,  provides  by  sect. 
102,  that  officers  of  Customs  may  not  grant  a  clearance  or 
transire  for  any  ship  imtil  the  master  has  declared  the  name  of 
the  nation  to  which  he  claims  that  she  belongs.  This  name  the 
officer  must  inscribe  on  the  clearance  or  transire,  and  he  may 
detain  the  ship  imtil  this  declaration  is  made. 

By  sect.  103  of  the  Merchant  Shipping  Act,  1854,  if  the  —improper 
British  flag  is  used  and  the  national  character  assumed  on  board  ^JJ^^S^^^*^ 
a  ship  owned  in  whole  or  in  part  by  any  person  not  entitled  to  of. 
own  British  ships,  for  the  purpose  of  making  her  appear  to  be 
a  British  ship,  she  becomes  forfeited  to  the  Queen,  imless  such 
assumption  was  made  to  escape  capture  by  an  enemy  or  by  a 
foreign  ship  of  war  in  exercise  of  some  belligerent  right  {d). 

The  same  section  contains  also  the  following  provisions : — 

If  the  master  or  owner  of  a  British  ship  does  or  permits  any 
thing  to  be  done,  or  carries  or  permits  to  be  carried  any  papers 
or  documents,  with  intent  to  conceal  the  British  character  of  his 
ship  from  any  person  entitled  by  British  law  to  inquire  into  it. 


{a)  By  sect.  98  of  the  M.  8.  Act, 
1854,  a  power  is  girezi  to  the  Com- 
missioiien  of  Chistoms,  and  to  the  go- 
▼emon  of  British  possessions,  to  grant 
passes,  nnder  special  circumstances, 
to  British  ships  which  have  not  been 
registered,  so  as  to  enable  them  to  pro- 
ceed from  one  place  to  another  in  the 
Queen's  dominions.  See  also  31  &  32 
Vict.  c.  129,  p.  20,  note  (<),  and  see 
p.  3,  note  (/). 

{b)  The  12  &  13  Vict.  c.  29,  ss.  7,  8, 
repealed  in  the  first  instance  by  the  16  & 
17  Vict.  c.  131,  s.  31,  and  now  repealed 
by  the  M.  S.  Bepeal  Act,  1854,  which 
has  also  in  part  repealed  the  16  &  17 
Vict.c.  131. 

(r)  Ajb  to  the  national  character  of 


ships  generally,  seeWildman  on  Search, 
Capture,  and  Prize,  chap.  iii. ;  Heff. 
V.  Anderson,  L.  E.,  1  C.  0.  R.  161 ; 
Meg,  V.  Sven  Seberg^  L.  R.,  1  0.  C.  R. 
264 ;  Beg,  y.  Keyny  2  Ex.  D.  63 ;  The 
Territorial  Waters  Jurisdiction  Act, 
1878,  41  &  42  Vict.  c.  73. 

iU)  In  any  proceeding  for  enforcing 
a  forfeiture  imder  this  section,  the 
burden  of  proving  a  title  to  use  the 
British  ila^  and  assume  the  national 
character  hes  on  the  person  using  and 
assuming  them.  Hie  M.  S.  Act,  1854, 
8.  103.  As  to  merchant  ships  using 
the  queen's  colours  without  warrant 
from  the  Admiralty,  see  sect.  105.  And 
see  Beg,  v.  Etcen,  2  Jurist,  N.  S.  4o4. 
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or  to  assume  a  foreign  character,  or  with  intent  to  deceive  any 
such  person,  the  ship  will  be  forfeited  to  the  Queen ;  and  the 
master,  if  he  commits  or  is  priyj  to  the  commission  of  the 
offence,  is  guilty  of  a  misdemeanor  (e). 

If  any  imqualified  person,  except  in  the  case  of  transmitted 
interests  hereafter  noticed  (/),  acquires  as  owner  any  interest, 
either  legal  or  beneficial,  in  a  ship  using  a  British  flag  and  as- 
suming the  British  character,  such  interest  is  forfeited  to  the 
Queen. 

Any  person  who,  on  behalf  of  himself  or  any  other  person  or 
body  of  persons,  wilfully  makes  a  false  declaration  touching  his 
or  their  qualification  to  own  British  ships,  or  any  shares  therein, 
is  guilty  of  a  misdemeanor ;  and  the  ship  or  share,  to  the  extent 
of  the  interest  of  the  person  making  the  declaration,  and  unless 
it  is  shown  that  he  had  no  authority  to  make  it,  that  of  the 
parties  on  behalf  of  whom  it  is  made,  is  forfeited  to  the 
Queen  (g). 

In  order  that  the  above  provisions  as  to  forfeitures  may  be 
carried  into  effect,  any  commissioned  officer  in  the  army  or 
navy  on  full  pay,  British  officers  of  Customs  and  British  con- 
sular officers  may  seize  and  detain  a  ship  which  ha^,  either 
,ko%  or  a.  to  Ly  ^  «.»«.,  beooMoLljoot  to  f,^tu« 
as  above,  and  bring  her  for  adjudication  before  the  High  Court 
of  Admiralty  in  England  or  Ireland,  or  any  Court  having 
Admiralty  jtirisdiction  in  the  Queen's  dominions ;  and  the  Court 
may  make  such  order  in  the  case  as  it  may  think  fit,  and  award 
to  the  officer  brmgiBg  in  the  ship  a  portion  of  the  proceeds  of 
the  sale  of  it  (A). 

Bights  of  We  have  next  to  consider  what  are  the  privileges  and  obliga- 

Bntish  ships,   ti^j^g  ^f  ^  British  ship.    The  statutes  which  formerly  conferred 


{e]  The  effect  of  the  commission  of 
this  offence  is  to  immediately  divest  the 
property  in  the  vessel  out  of  its  f  oimer 
owners  and  vest  it  in  the  Crown;  so 
that  a  bond  jide  purchaser,  without 
notice  of  the  offence  but  subsequent 
thereto,  acqmres  no  title.  The  Annan  - 
rf«fe,  2  P.  D.  179 ;  S,  C7.,  on  appeal, 
2  F.  D.  218;  see  also  JFUkina  v. 
DcBpard,  6  T.  K  112. 

(/)  Pott,  p.  47. 

{jfj  See  also  the  M.  S.  Act,  1856,  s.  9, 
»upra,ja.  18,  note(Q. 

(A)  By  sect.  104,  officers  are  not  re- 
sponsible, either  civilly  or  criminally, 


in  respect  of  the  seizure  or  detention 
of  any  ship  that  has  been  seized  or 
detained  by  them,  although  it  is  not 
brought  in  for  adjudication,  or,  if  so 
brought  in,  is  declared  not  to  be  liable 
to  forfeiture,  if  it  is  shown  to  the 
satisfaction  of  the  judge  or  Court  that 
there  were  reasonable  grounds  for  the 
seizure  or  detention;  but  if  no  such 
grounds  are  shown,  the  judge  or  Court 
may  award  payment  of  costs  and 
damages  to  any  party  aggrieved,  and 
make  such  other  order  in  the  premises 
as  he  or  it  thinks  just. 
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in  some  oases  a  monopoly  of  trade  to  the  exclusion  of  ships  of 
other  nations,  and  in  others  a  right  to  a  more  favourable  treat- 
ment mth  respect  to  duties  levied  by  the  British  government, 
have  been  practically  repealed.  At  present  the  peculiar  rights 
of  a  British  ship  axe  substantially  confined  to  the  right  of 
assuming  the  national  character  and  flag,  and  of  claiming  the 
protection  resulting  therefrom  (t).  With  respect  to  customs  and 
other  duties  and  charges,  and  to  prohibitions  or  restrictions  as 
to  the  voyages  in  which  they  may  engage,  foreign  and  British 
ships  are  now  therefore  placed  on  the  same  footing.  If,  how-  Priyfleges  of 
ever,  other  countries  do  not  act  with  reciprocity  in  this  respect,  ^^^^^fir^""?"- 
the  Queen  may,  by  order  in  council,  impose  such  prohibitions 
or  restrictions  iEUS  to  the  voyages  to  British  dominions  in 
which  foreign  ships  may  engage,  and  such  additional  duties 
or  charges  on  them  or  their  cargoes,  as  will  place  them  in 
the  same  position  here  as  that  occupied  by  our  ships  in  the 
ports  of  the  country  to  which  the  foreign  vessels  belong  (j). 


(i)  Hie  Tarions  prohibitioiui  under 
wbich  foreigii  shipping  fonnerly  la- 
boured will  be  found  in  the  rOT>eaIed 
Btatntes,  ending  with  the  8  &  9  Vict.  o. 
88,  and  the  M.  8.  Repeal  Act,  1854. 
Hie  policy  of  these  acta  was  principally 
directed  against  the  importation  into 
this  country  of  merchandize  exoept  in 
British  ships,  or  ships  of  the  countzr  of 
which  it  was  the  produce  or  manufac- 
ture. The  coastmg  trade  was  wholly 
restricted  to  British  ships  until  1854, 
when,  by  the  17  &  18  Vict.  c.  6,  foreign 
ships  were  enabled  to  oairy  goods  and 
passengers  coastwise,  and  to  and  from 
the  Channel  Islands,  and  to  do  so  upon 
the  same  terms  with  reference  to  dock, 
pier,  harbour,  light,  pilotage,  tonnage 
and  other  dues  as  British  ships.  See 
also  the  Harbours  and  Passing  Tolls 
Act,  1861,  24  &  26  Vict.  c.  47,  s.  10. 
By  sect.  141  of  the  Customs  Laws 
Consolidation  Act,  1876,  39  &  40  Vict, 
c.  36,  it  is  provided  that  no  foreign 
ship  employed  in  the  coasting  trade 
shall,  during  the  time  she  is  so  em- 
ployed, be  subject  to  any  higher  rates, 
dues,  or  other  charges,  or  any  rules  as 
to  the  empiaymeiDt  of  pilots,  or  any 
other  rates  or  restrictions  whatsoever, 
than  British  ships  employed  in  the 
coasting  trade.  A  praotioil  instjinoe 
of  the  yalne  of  Britisn  registered  ships 
above  those  of  other  nations  unoer 
the  old  sytstem  will  be  found  in  the 
case  of  launff  r.  JVrift^,  2  M.  &  G-. 
593,  where  a  vessel  having  struck  on 


the  Goodwin  Sands,  her  value  as  she 
lav  was  only  700/.,  but  two  English 
witnesses  stated,  that  if  repaired  and 
entitled  to  a  British  register,  she  would 
have  been  worth  ntim  4,500/.  to 
4,700/.,  and  several  Dutch  witnesses 
said  that  she  would  be  worth  in  Hol- 
land only  from  2,080/.  to  2,915/. 

U)  The  16  &  17  Vict.  c.  107,  ss.  824, 
325.  This  principle  of  reciprocity  has 
long  been  known  m  our  legislation,  for 
chap.  30  of  Magna  Charta,  9  Hen.  3, 
after  providing  for  the  safe  conduct 
of  the  merchants  of  countries  in  amity 
with  us,  directs,  that  '*if  they  be  of 
a  land  making  war  agfainst  us,  and  be 
found  in  our  realm  at  the  beginning  of 
the  wars,  they  shall  be  attadied  with- 
out harm  of  body  or  goods,  until  it  be 
known  unto  us,  or  our  chief  justice, 
how  our  merchants  be  intreated  there 
in  the  land  making  war  against  us ; 
and  if  our  merchants  be  weU  intreated 
there,  theirs  shall  be  likewise  with 
us."  A  similar  rule  has  been  applied 
to  foreign  ships  in  cases  of  collision 
and  salvage,  by  sects.  58  and  59  of 
the  M.  S.  Act,  1862.  See  also  the 
M.  S.  Act,  1876,  8.  37.  It  is  pro- 
vided by  sect.  106  of  the  H.  S.  Act, 
1854,  that  whenever  it  is  declared  by 
that  act  that  a  ship  belonging  to  per- 
sons qualified  to  hie  owners  of  British 
ships  shall  not  be  recognized  as  such, 
this  means  that  the  smp  shall  be  de- 
prived of  ^he  privileges  and  protection 
belonging  to  British  ships,  and  of  the 
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The  37th  section  of  the  Merchant  Shipping  Act,  1876,  pro- 
vides that  whenever  it  has  been  made  to  appear  to  her  Majesty 
that  the  government  of  any  foreign  state  is  desirous  that  any  of 
the  provisions  of  the  Merchant  Shipping  Acts,  1854  to  1876,  or 
of  any  act  thereafter  to  be  passed  amending  the  same,  shall 
apply  to  the  ships  of  such  state,  her  Majesty  may  by  order  in 
coimcil  declare  that  such  of  the  said  provisions  as  are  in  such 
order  specified  shall  apply,  and  thereupon,  ifo  long  as  the  order 
remains  in  force,  such  provisions  shall  apply  to  the  ships  of 
such  state,  and  to  the  owners,  masters,  seamen,  and  apprentices 
of  such  ships,  when  not  locally  within  the  jurisdiction  of  such 
state,  in  the  same  maimer  in  all  respects  as  if  such  ships  were 
British  ships. 

Pbotisionb  as       The  legislature  has  recently  passed  stringent  measures  to  pre- 

wobthtShifs.  ^^^^  ships  being  sent  to  sea  in  an  imseaworthy  state.    The 

Merchant  Shipping  Act,  1876,  which  came  into  operation  on 

the  1st  October,  1876,  contains  the  most  important  of  these 

provisions  (A*). 

The  4th  section  of  the  act  enacts  that  every  person  who  sends 
or  attempts  to  send,  or  is  party  to  sending  or  attempting  to 
send  a  British  ship  to  sea  in  such  unseaworthy  state  that  the 
life  of  any  person  is  likely  to  be  thereby  endangered,  shall  be 
guilty  of  a  misdemeanor,  unless  he  proves  that  he  used  all 
reasonable  means  to  insure  her  being  sent  to  sea  in  a  seaworthy 
state,  or  that  her  going  to  sea  in  such  unseaworthy  state  was, 
under  the  circumstances,  reasonable  and  justifiable,  and  for  the 
purpose  of  giving  such  proof  he  may  give  evidence  in  the  same 
manner  as  any  other  witness. 

Every  master  of  a  British  ship  who  knowingly  takes  the  same 
to  sea  in  such  unseaworthy  state  that  the  life  of  any  person  is 
likely  to  be  thereby  endangered  shall  be  guilty  of  a  misde- 
meanor, unless  he  proves  that  her  going  to  sea  in  such  un- 


right  to  use  the  flag  and  assume  the 
national  charaoter,  but  that  the  pro* 
vision  is  not  to  affect  the  payment  of 
dues,  the  liability  to  penalties,  or  the 
punishment  of  offences  committed  on 
board.  The  owner  of  a  ship  carrying 
tiie  British  flag,  and  engEM^  in  the 
dave  trade,  was  not  allowea  to  prove, 
for  the  puipoee  of  avoiding  the  con- 
demnation of  his  ship,  that  he  was  not 
a  British  subject,  and  ih&t  the  register 


was  void.     Ths  Laura,  3  Moo.  P.  C. 
(N.  S.)  181. 

{h)  All  the  provisions  of  this  act  are 
subject  to  a  saving  clause  contained  in 
the  44th  section,  which  enacts  that 
nothing  in  the  act  shaU  apply  to  any 
vessel  employed  exclusively  m  trading 
or  gpoing  from  place  to  plaoe  in  any 
river  or  inland  water  of  which  the 
whole  or  part  is  in  any  British  pos- 
session. 
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seaworthy  state  was,  under  the  oiromnstances,  reasonable  and 
justifiabley  and  for  the  pnipose  of  giving  suoh  proof  he  may 
give  evidence  in  the  same  manner  as  any  other  witness. 

A  proseontion  under  this  section  shall  not  be  instituted 
except  by  or  with  the  consent  of  the  Board  of  Trade,  or  of  the 
governor  of  the  British  possession  in  which  such  prosecution 
takes  place  (/). 

A  misdemeanor  under  this  section  shall  not  be  punishable 
upon  summary  conviction. 

The  6th  section  provides,  in  substance,  as  follows : — ^Where  — <letentioa 
a  British  ship,  being  in  any  port  of  the  United  Kingdom, 
is,  by  reason  of  the  defective  condition  of  her  hull,  equipments, 
or  machineiy,  or  by  reason  of  overloading  or  improper  loading, 
unfit  to  proceed  to  sea  without  serious  danger  to  human  life  (m), 
having  regard  to  the  nature  of  the  service  for  which  she  is 
intended,  any  suoh  ship  (hereinafter  referred  to  as  "unsafe") 
may  be  provisionally  detained  for  the  purpose  of  being  surveyed, 
and  either  finally  detained  or  released,  as  follows : — 

(1.)  The  Board  of  Trade,  if  they  have  reason  to  believe  on 
complaint,  or  otherwise,  that  a  British  ship  is  unsafe, 
may  provisionally  order  the  detention  of  the  ship  for  the 
purpose  of  being  surveyed. 
(2.)  When  a  ship  has  been  provisionally  detained  there  shall 
be  forthwith  served  on  the  master  of  the  ship  (n)  a  written 
statement  of  the  grounds  of  her  detention,  and  the  Board 
of  Trade  may,  if  they  think  fit,  appoint  some  competent 
person  or  persons  to  survey  the  ship  and  report  thereon 
to  the  Board  {o). 
(3.)  The  Board  of  Trade  on  receiving  the  report  may  either 
order  the  ship  to  be  released  or,  if  in  their  opinion  the 
ship  is  unsafe,  may  order  her  to  be  finally  detained, 
either  absolutely,  or  until  the  performance  of  such  con- 
ditions with   respect    to  the    execution  of   repairs  or 


(/)  It  is  provided  by  the  4l8t  seotion 
that  in  the  application  of  the  act  to 
Scotland  this  provision  shall  not  apply. 

(m)  See  the  oonstruction  pat  on  the 
same  words  in  sect.  12  of  the  M.  S. 
Act,  1873  (now  repealed),  l&tcis  t. 
Gray,  L.  R.,  1  0.  P.  D.  462;  22dy.  y. 
J'Veemmi,  L.  £.,  Irish,  9  C.  L.  627 ; 
GraufeU  t.  Lord  Advocate,  1  Sees.  Ca. 
4th  series,  p.  782. 

(if)  Where  there  is  no  master  the 
statement  may  be  served  on  the  man- 


ag^g  owner,  or  on  some  ag^nt  of  the 
owner,  or  where  no  such  ag^t  can  be 
found,  service  may  be  effected  by  af- 
fixing the  statement  to  the  mast  of  the 
ship:  sect.  36.  The  same  section  con- 
tains other  provisions  respecting  ser- 
vice. 

(o)  As  to  the  fees  for  such  survey, 
see  the  H.  S.  Act,  1873,  s.  30,  the 
M.  S.  Act,  1876,  s.  39,  and  Appendix, 
"  Forms,"  No.  66. 
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alterations,  or  the  unloading  or  reloading  of  cargo,  as 
the  Board  think  necessary  for  the  protection  of  human 
life,  and  may  from  time  to  time  vary  or  add  to  any 
such  order. 

(4.)  Before  the  order  for  final  detention  is  made  a  copy  of 
the  report  shall  be  served  upon  the  master  of  the  ship, 
and  within  seven  days  after  such  service  the  owner  or 
master  of  the  ship  may  appeal  in  the  prescribed  manner 
to  the  court  of  survey  for  the  port  or  district. 

(5.)  Where  a  ship  has  been  provisionally  detained,  the  owner 
or  master  of  the  ship,  at  any  time  before  the  person 
appointed  imder  this  section  to  survey  the  ship  makes 
such  survey,  may  require  that  he  shall  be  accompanied 
by  such  person  as  the  owner  or  master  may  select  out  of 
the  list  of  assessors  for  the  court  of  survey,  and  in  such 
case  if  the  surveyor  and  assessor  agree,  the  Board  of 
Trade  shall  cause  the  ship  to  be  detained  or  released 
accordingly,  but  if  they  differ,  the  Board  of  Trade  may 
act  as  if  the  requisition  had  not  been  made,  and  the 
owner  and  master  shall  have  the  like  appeal  touching 
the  report  of  the  surveyor  as  is  before  provided. 

(6.)  Where  a  ship  has  been  provisionally  detained,  the  Board 
of  Trade  may  at  any  time,  if  they  think  it  expedient, 
refer  the  matter  to  the  court  of  survey. 

(7.)  The  Board  of  Trade  may  at  any  time,  if  satisfied  that  a 
ship  detained  under  this  act  h  not  unsafe,  order  her  to 
be  released  either  upon  or  without  any  conditions. 

(8.)  For  the  better  execution  of  this  section,  the  Board  of 
Trade,  with  the  consent  of  the  Treasuiy,  may  from  time 
to  time  appoint  a  sufficient  number  of  fit  officers,  and 
may  remove  any  of  them. 

(9.)  Any  officer  so  appointed  (in  this  act  referred  to  as  a 
detaining  officer)  shall  have  the  same  power  as  the 
Board  of  Trade  have  under  this  section  of  provisionally 
ordering  the  detention  of  a  ship  for  the  purpose  of  being 
surveyed,  and  of  appointing  a  person  or  persons  to 
survey  her ;  and  if  he  thinks  that  a  ship  so  detained  by 
him  is  not  imsafe  may  order  her  to  be  released  {p). 

(p)  The  12tli  flection  enacte  that —  powers  aa  an  inapector  appointed 

'*  (1)  A  detaining  oflioer  ahan  have  for  by  the  Board  of  Trade  under  the 

the  puipoee  of  his  duties  l^e  same  Merchant  Shipping   Act,   1864; 
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(10.)  A  detaiiiing  officer  shall  forthwith  report  to  the  Board 
of  Trade  any  order  made  by  him  for  the  detention  or 
release  of  a  ship  (q). 
The  34th  section  oontains  the  following  provisions : — ^Where 
nnder  the  Merchant  Shipping  Acts,  1854  to  1876,  or  any  of 
them,  a  ship  is  authorized  or  ordered  to  be  detained,  any  com- 
missioned officer  on  full  pay  in  the  naval  or  military  service  of 
her  Majesty,  or  any  officer  of  the  Board  of  Trade  or  customs,  or 
any  British  considar  officer  may  detain  the  ship,  and  if  the  ship 
after  such  detention  or  after  service  on  the  master  of  any  notice 
of  or  order  for. such  detention  proceeds  to  sea  before  it  is  re- 
leased by  competent  authority,  the  master  of  the  ship,  and  also 
the  owner,  and  any  person  who  sends  the  ship  to  *sea,  if  such 
owner  or  person  be  party  or  privy  to  the  offence,  shall  forfeit 
and  pay  to  her  Majesty  a  penalty  not  exceeding  100/. 

Where  a  ship  so  proceeding  to  sea  takes  to  sea  when  on  board 
theroof  in  the  execution  of  his  duty  any  officer  authorized  to 
detain  the  ship,  or  any  surveyor  or  officer  of  the  Board  of  Trade 
or  customs,  the  owner  and  master  of  the  ship  shall  each  be  Uable 
to  pay  aU  expenses  incidental  to  the  officer  or  surveyor  being  so 
taken  to  sea,  and  also  a  penalty  not  exceeding  100/.,  or,  if  the 
offence  is  not  prosecuted  in  a  summary  manner,  not  exceeding 
10/.  for  every  day  until  the  officer  or  surveyor  returns,  or  until 
snch  time  as  would  enable  him  after  leaving  the  ship  to  return  * 
to  the  port  from  which  he  is  taken,  and  such  expenses  may  be 
recovered  in  like  manner  as  the  penalty. 

The  7th  section  enacts  that  a  court  of  survey  for  a  port  or 
district  shall  consist  of  a  judge  sitting  with  two  assessors  (r). 


(See  section  16  of  the  Act  of 
1864.) 

*'  (2)  An  order  for  the  detention  of  a 
ship,  provisional  or  final,  and  an 
order  varjring  the  same,  shall  be 
seryed  as  soon  as  may  be  on  the 
master  of  the  ship ;  (See  sect.  35.) 

"  (3)  When  a  ship  has  been  detainea 
under  this  act  she  shall  not  be  re- 
leased by  reason  of  her  British  re- 
gister "bemg  snbeeqnently  closed; 

'*  (4)  For  the  purposes  of  a  survey  of 
a  ship  nnder  this  act  any  person 
authorized  to  make  the  same  may 
go  on  board  the  ship  and  inspect 
the  same  and  every  part  thereof, 
and  the  machinery,  equipments 
and  cargo,  and  may  require  the 
mdoading  or  removal  of  any  cargo, 

M.P. 


ballast  or  tackle ; 
'*  (6)  The  provisions  of  the  Merchant 
Shippmg  Act,  1864,  with  respect 
to  persons  who  wilfully  impede 
an  mspector,  or  disobey  a  requi- 
sition or  order  of  an  inspector, 
shall  apply  as  if  those  provisions 
were   herein   enacted,   with   the 
substitution  for  the  inspector  of 
any  judge,    assessor,    dficer,  or 
surveyor  who  under  this  Act  has 
the  same  powers  as  an  inspector 
or  has  authority  to  survey  a  ship. ' ' 
(See  sects.  13  and  16  of  the  Act  of 
1854.) 
(q)  See  note  {p)  supra ,  p.  32. 
(r)  The  7th  section  further  provides, 
that  the  judge  shall  be  such  person  as 
may  be  summoned  for  the  case  in  ac« 
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Power  and 
prooednre  of 
oourt  of 
survey. 


With  respeot  to  the  court  of  suirey  the  following  provisioiis 
are  made  by  the  8th  section : — 

(1.)  The  case  shall  be  heard  in  open  court ; 

(2.)  The  judge  and  each  assessor  may  survey  the  ship,  and 

shall  have  for  the  purposes  of  this  act  all  the  powers  of 

an  inspector  appointed  by  the  Board  of  Trade  under  the 

Merchant  Shipping  Act,  1854  {q) ; 
(3.)  The  judge  may  appoint  any  competent  person  or  persons 

to  survey  the  ship  and  report  thereon  to  the  Court ; 
(4.)  The  judge  shall  have  the  same  power  as  the  Board  of 

Trade  have  to  order  the  ship  to  be  released  or  finally 


oordanoe  with  the  rales  made  under 
the  act,  out  of  a  list  (from  time  to  time 
approved  for  the  port  or  district  by 
one  of  her  ICajeBty's  principal  secre- 
taries of  state)  of  wreck  conmiissioners 
appointed  under  the  act,  stipendiary 
or  metropolitan  police  magistrates, 
judges  of  county  courts,  and  other  fit 
persons;  but  in  any  special  case  in 
which  tiie  Board  of  Irade  think  it 
expedient  to  appoint  a  wreck  commis- 
sioner, the  judg^  shall  be  such  wreck 
commissioner.  The  assessors  shall  be 
persons  of  nautical  eng^eering  or 
other  special  skill  and  experience ;  one 
of  them  shall  be  appomted  by  the 
Board  of  Trade,  either  generally  or  in 
each  case,  and  tiie  other  shall  be  sum- 
moned in  accordance  with  the  rules 
tmder  the  act  by  the  registrar  of  the 
court,  out  of  a  list  of  persons  periodi- 
caUy  nominated  for  we  purpose  by 
the  local  marine  board  of  the  port,  or, 
if  there  is  no  such  board,  by  a  body  of 
local  shipowners  or  merchants  ap- 
proved for  the  purpose  by  a  secretary 
of  state,  or,  if  there  is  no  such  list, 
shall  be  appointed  by  the  judge ;  if  a 
secretary  of  state  thinks  fit  at  any 
time,  on  the  recommendation  of  the 
government  of  any  British  possession 
or  any  foreign  state,  to  add  any  per- 
son or  persons  to  any  such  list,  such 
person  or  persons  shall,  until  otherwise 
directed  by  the  secretary  of  state,  be 
added  to  such  list,  and  if  there  is  no 
such  list  shall  form  such  list. 

The  county  oourt  registrar  or  such 
other  fit  person  as  a  secretary  of  state 
may  from  time  to  time  appoint  shaU 
be  the  registrar  of  the  oourt,  and  shall, 
on  receiving  notice  of  an  appeal  or  a 
reference  from  the  Board  ox  Trade, 
immediately  summon  the  court  to  meet 
forthwith. 

The  41st,  42nd  and  43rd  sections 


provide  that  in  the  applicatioiL  of  the 
act  to  Scotland — 

"Judge  of  a  county  court"  shaU 
include  a  sheriff  and  sheriff  sub- 
stitute, and 

"  Begistrar  of  a  county  court"  shaU 
include  sheriff  clerk,  and 

''A  master  of  the  Supreme  Court 
of  Judicature"  shall  mean  the 
Queen's  and  Lord  Treasurer's 
Bemembrancer. 

In  the  application  of  the  act  to  Ire- 
land— 

<*  Judge  of  a  county  oourt"  shaU 
indude  ' '  chairman  of  a  county' ' 
and  *'  the  recorder  of  any 
borough" ; 

'^  Begistrar  of  a  county  oourt"  shaU 
include  the  clerk  of  the  peaoe  or 
registrar  or  other  person  dis- 
charging the  duties  of  registrar 
of  the  court,  of  the  chairman  cd 
a  county,  or  the  recorder  of  a 
borough ; 

"  Stipendiary  magistrate"  shaU  in- 
clude any  of  the  justices  of  the 
peace  in  Dublin  metropolis  and 
any  resident  magistrate;  and 

'*  A  master  of  the  Supreme  Court  of 
Judicature"  shall  mean  one  of 
the  masters  of  the  Superior 
Courts  of  Common  Law  in  Lre- 
land. 

In  the  application  of  the  act  to  the 
Isle  of  Man — 

'*  Judge  of  a  counly  court"  shaU 
mean  the  water  bailiff ; 

''Stipendiary  mag^istrate"  shall 
mean  a  high  bailiff ; 

''  Begistrar  of  a  county  court"  shaU 
mean  a  clerk  to  a  deemster  or 
a  derk  to  justices  of  tiie  peaoe; 

''A  master  of  the  Supreme  Court  of 
Judicature' '  shall  mean  ibe  derk 
of  the  rolls. 

(q)  The  M.  S.  Act,  1854,  a.  15. 
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detained,  but  unless  one  of  the  assessors  ooncnrs  in  an 
order  for  the  detention  of  the  ship,  the  ship  shall  be  re- 
leased; 
(o.)  The  owner  and  master  of  the  ship  and  any  person  ap- 
pointed by  the  owner  or  master,  and  also  any  person 
appointed  by  the  Board  of  Trade,  may  attend  at  any 
inspection  or  surrey  made  in  pnrsuanoe  of  this  section ; 
(6.)  The  judge  shall  send  to  the  Board  of  Trade  the  pre- 
scribed report,  and  each  assessor  shall  either  sign  the 
report  or  report  to  the  Board  of  Trade  the  reasons  for 
his  dissent. 
The  15th  section  empowers  the  Board  of  Trade,  if  they  are  of 
opinion  that  an  appeal  under  the  act  involves  a  question  of 
construction  or  design,  or  of  scientific  difficulty  or  important 
principle,  to  refer  the  matter  to  such  one  or  more  out  of  a  list  of 
scientific  referees  approved  by  a  Secretary  of  State,  as  may  appear 
to  possess  the  special  qualifications  necessary  for  the  particular 
case,  and  may  be  selected  by  agreement  between  the  Board  of 
Trade  and  the  appellant,  or  in  default  of  any  such  agreement 
by  a  Secretary  of  State ;  and  provides  that  thereupon  the  appeal 
shall  be  determined  by  the  referee  0]>  referees,  instead  of  by  the 
Court  of  Survey. 

The  Board  of  Trade,  if  the  appellant  in  any  appeal  so  require 
and  give  security  to  the  satisfaction  of  the  Board  to  pay  the 
costs  of  and  incidental  to  the  reference,  shall  refer  that  appeal 
to  a  referee  or  referees  so  selected  as  aforesaid. 

The  referee  or  referees  have  the  same  powers  as  a  judge  of 
the  Court  of  Survey. 

The  9th  section  enables  the  Lord  Chancellor  to  make  general 
roles  to  carry  into  effect  the  provisions  of  the  act,  and  provides 
that  all  such  rules  shall  have  effect  as  if  enacted  in  the  act  (r). 

The  10th  section  enacts  that  if  it  appears  that  there  was  not  Liability  for 
reasonable  and  probable  cause,  by  reason  of  the  condition  of  jj^^^^ 
the  ship  or  the  act  or  default  of  tiie  owner,  for  the  provisional  caufleSby 
detention  of  the  ship,  the  Board  of  Trade  shall  be  liable  to  pay    ®*®°*^®°' 
to  the  owner  of  the  ship  {s)  his  costs  of  the  detention  and  survey, 

(r)  The  mleB  now  in  force  are  printed  liable  to  pay  oompenBation  to  any  per  • 

in  the  Appendix,  *' Forms,"  "Sob.  63  «on  for  loss,  &o.    The  enactmenia  now 

and  53a.  in  force  seem  to  be  confined  to  loss 

(«)  By  the  13th  Motion  of  the  Act  sustained  by  the  shipowner,  and  the 

of  1873,  which  is  repealed  by  the  Act  owners  of  cargo  or  passengers  snffer- 

of  1876,  the  Board  of  Trade  were  ing  loss  seem  to  be  without  remedy. 
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and  also  compensation  for  any  loss  sustained  by  him  by  reason 
of  the  detention.  If  a  ship  is  finally  detained  imder  the  act,  or 
if  it  appears  that  a  ship  provisionally  detained  was,  at  the  time 
of  such  detention,  unsafe  within  the  meaning  of  the  act,  the 
owner  of  the  ship  shall  be  liable  to  pay  to  the  Board  of  Trade 
their  costs  of  the  detention  and  survey,  and  those  costs  shall, 
without  prejudice  to  any  other  remedy,  be  recoverable  as  salvage 
'  is  recoverable.  This  section  contains  also  further  provisions  as 
to  costs,  and  the  proceedings  for  the  recovery  of  the  same. 

The  11th  section  provides  that  where  a  complaint  is  made  to 
the  Board  of  Trade  or  a  detaining  officer  that  a  British  ship  is 
unsafe,  the  Board  or  officer  may  require  the  complainant  to  give 
security  to  the  satisfaction  of  the  Board  for  the  costs  and  com- 
pensation which  he  may  become  liable  to  pay  as  thereinafter 
mentioned : 

Provided  that  where  the  complaint  is  made  by  one-fourth, 
being  not  less  than  three,  of  the  seamen  belonging  to  the  ship, 
and  is  not  in  the  opinion  of  the  Board  or  officer  frivolous  or 
vexatious,  such  security  shall  not  be  required,  and  the  Board  or 
officer  shall,  if  the  complaint  is  made  in  sufficient  time  before 
the  sailing  of  the  ship,  take  proper  steps  for  ascertaining  whether 
the  ship  ought  to  be  detained  imder  this  act. 

Where  a  ship  is  detained  in  consequence  of  any  complaint, 
and  the  circumstances  are  such  that  the  Board  of  Trade  are 
liable  imder  this  act  to  pay  to  the  owner  of  the  ship  any  costs 
or  compensation,  the  complainant  shall  be  liable  to  pay  to  the 
Board  of  Trade  all  such  costs  and  compensation  as  the  Board 
incur  or  are  liable  to  pay  in  respect  of  the  detention  and  survey. 

AppKcation  to  The  13th  section  contains  the  following  provisions : — ^Where' 
ofpi^Tisio^  ^  foreign  ship  has  taken  on  board  all  or  any  part  of  her 
M  to  deten-  cargo  at  a  port  in  the  United  Kingdom,  and  is  whilst  at  that 
port  unsafe  by  reason  of  overloading  or  improper  loading,  the 
provisions  of  this  act  with  respect  to  the  detention  of  ships  shall 
apply  to  that  foreign  ship  as  if  she  were  a  British  ship,  with  the 
following  modifications : 

(1.)  A  copy  of  the  order  for  the  provisional  detention  of  the 
ship  shall  be  forthwith  served  on  the  consular  officer  {t) 

{t)  Defined  by  the  same  section  to      nized  by  a  secretary  of  state  as  a  con- 
mean  any  consiu-geneial,  vice-consul,      sular  officer  of  a  foreign  state, 
consular  agent,  or  other  officer  recog- 
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for  the  state  to  whioli  the  ship  belongs  at  or  nearest  to 
the  place  where  the  ship  is  detained ; 

(2.)  Where  a  ship  has  been  provisionallj  detained,  the 
consular  officer,  on  the  request  of  the  owner  or  master  of 
the  ship,  may  require  that  the  person  appointed  by  the 
Board  of  Trade  to  survey  the  ship  shall  be  accompanied 
by  such  person  as  the  consular  officer  may  select,  and  in 
such  case,  if  the  surveyor  and  such  person  agree,  the 
Board  of  Trade  shall  cause  the  ship  to  be  detained 
or  released  accordingly,  but  if  they  differ,  the  Board  of 
Trade  may  act  as  if  the  requisition  had  not  been  made, 
and  the  owner  and  master  shall  have  the  appeal  to  the 
Court  of  Survey  touching  the  report  of  the  surveyor  which 
is  before  provided  by  this  Act ;  and 

(3.)  Where  the  owner  or  master  of  the  ship  appeals  to  the 
Court  of  Survey,  the  consular  officer,  on  the  i-equest  of 
such  owner  or  master,  may  appoint  any  competent  person 
who  shall  be  assessor  in  such  case  in  lieu  of  the  assessor 
who,  if  the  ship  were  a  British  ship,  would  be  appointed 
otherwise  than  by  the  Board  of  Trade. 

Section  22  contained  provisions  with  regard  to  the  mode  in  Graincargoea. 
which  cargoes  consisting  of  grain,  com,  rice,  paddy,  pulse,  seeds, 
nuts  or  nut  kernels,  described  as  "  grain  cargoes,"  should  be 
carried  and  stowed.  This  section,  except  as  to  penalties  already 
incurred,  is  repealed  by  the  Merchant  Shipping  (Carriage  of 
Grain)  Act  (43  &  44  Vict.  c.  43  (w) ),  which  contains  more 
minute  provisions  of  a  similar  character  as  to  the  precautions 
which  should  be  taken  to  prevent  grain  cargoes  laden  on  British 
ships  from  shifting,  having  reference  to  the  ports  where  they 
aie  shipped. 

Section  24  of  the  Merchant  Shipping  Act,  1876,  provides  that  Decsk  cargoes 
if  a  ship,  British  or  foreign,  arrives  between  the  last  day  of      ^^^' 
October  and  the  16th  April  in  any  year  {v)  at  any  port  in  the 
United  Kingdom  from  any  port  out  of  the  United  Kingdom, 
carrying  as  deck  cargo,  that  is,  in  any  uncovered  space  upon 

(tf)  This  statute  wiU  be  found  in  the  Trade  have  the  same  powers  under  the 

Appendix,  p.  codxxn.    See  also  the  Act  as  inspectors  under  the  M.  S.  Act, 

official  notices  issued  by  the  Board  of  1854.    As  to  penalties  and  offences, 

Trade  thereunder,  Pari,  raper,  No.  95,  see  ss.  7,  9,  10. 

sess.  1881,  H.  C.      By  sect.  8,  officers  (v)  After  the  1st  day  of  Nov.  1876. 
having  authority  from  the  Board  of 
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deck,  or  in  any  oovered  space  not  inoluded  in  the  cubical  con- 
tents forming  the  ship's  registered  tonnage,  any  wood  goods 
coming  within  the  following  descriptions : — 

(a.)  Any  square,  round,  waney,  or  other  timber,  or  any  pitch 
pine,  mahogany,  oak,  teak,  or  other  heavy  wood  goods 
whatever;  or 
(b.)  Any  more  than  five  spare  spars  or  store  spars,  whether 

or  not  made,  dressed,  and  finally  prepared  for  use ;  or 
(c.)  Any  deals,  battens,  or  other  light  wood  goods  of  any 
description  to  a  height  exceeding  three  feet  above  the 
deck; 
the  master  of  the  ship,  and  also  the  owner,  if  he  is  privy  to  the 
offence,  is  liable  to  a  penalty  not  exceeding  5/.  for  every  hundred 
cubic  feet  of  wood  goods  carried  in  contravention  of  this  section, 
and  such  penalty  may  be  recovered  by  action  or  on  indictment 
or  to  an  amount  not  exceeding  100/.  (whatever  may  be  the 
maximum  penalty  recoverable)  on  summary  conviction. 

Provided  that  a  master  or  owner  shall  not  be  liable  to  any 
penalty  imder  this  section — 

(1.)  In  respect  of  any  wood  goods  which  the  master  has  con- 
sidered it  necessary  to  place  or  keep  on  deck  during  the 
voyage  on  account  of  the  springing  of  any  leak,  or  of  any 
other  damage  to  the  ship  received  or  apprehended ;  or  - 
(2.)  If  he  proves  that  the  ship  sailed  from  the  port  at  which 
the  wood  goods  were  loaded  as  deck  cargo  at  such  time 
before  the  last  day  of  October  as  allowed  a  sufficient 
interval  according  to  the  ordinary  duration  of  the  voyage 
for  the  ship  to  arrive  before  that  day  at  the  said  port  in 
the  United  Kingdom,  but  was  prevented  from  so  a^ving 
by  stress  of  weather  or  circumstances  beyond  his  control; 
or 
(3.)  If  he  proves  that  the  ship  sailed  from  the  port  at  which 
the  wood  goods  were  loaded  as  deck  cargo  at  such  time 
before  the  16th  day  of  April  as  allowed  a  reasonable 
interval  according  to  the  ordinary  duration  of  the  voyage 
for  the  ship  to  arrive  after  that  day  at  the  said  port  in 
the  United  Kingdom,  and  by  reason  of  an  exceptionally 
favourable  voyage  arrived  before  that  day. 
Provided  further,  that  nothing  in  this  section  shall  affect  any 
ship  not  bound  to  any  port  in  the  United  Kingdom  which  comes 
into  any  port  of  the  United  Kingdom  under  stress  of  weather, 
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or  for  repairs,  or  for  any  other  purpose  thaji  the  delivery  of  her 
cargo. 


By  virtue  of  the  proviaioiis  of  the  25th  section  of  the  Mer-  lii«pecfci<m  of 
ehant  Shipping  Act,  1862,  and  of  an  Order  in  Council  made  in  signals. 
pursuance  thereof,  regulations  are  made  concerning  lights  and 
fog  signals (t<).  These  regulations  will  be  considered  hereafter: 
it  is  only  necessary  here  to  observe  that  by  the  30th  section  of 
the  Merchant  Shipping  Act,  1862,  power  is  given  to  surveyors  (t?) 
appointed  by  the  Board  of  Trade  to  inspect  ships  for  the  purpose 
of  seeing  that  they  are  properly  provided  with  lights  and  with 
the  means  of  making  fog  signals;  and  if  any  such  surveyor 
finds  any  ship  not  so  provided  he  may  give  to  the  master  notice 
in  writing  pointing  out  the  deficiency,  and  aho  what  is  in 
his  opinion  requisite  in  order  to  remedy  the  same.  Every  notice 
80  given  is  to  be  communicated  to  the  collector  of  customs  at  any 
port  from  which  such  ship  may  seek  to  clear,  and  no  collector  to 
whom  such  commimication  is  made  shall  clear  such  ship  out- 
wards, or  allow  her  to  proceed  to  sea,  without  a  certificate  imder 
the  hand  of  one  of  the  said  surveyors  to  the  effect  that  the  scdd 
ship  is  properly  provided  with  Kghts  and  with  the  means  of 
making  fog  signals  in  pursuance  of  the  said  regulations  (x). 

Complaints  having  been  made  that  this  power  of  detaining 
ships  was  in  some  cases  vexatiously  exercised  by  the  surveyors, 
the  14th  section  of  the  Merchant  Shipping  Act,  1876,  provides 
that  if  a  shipowner  feels  aggrieved  by  the  refusal  of  a  certificate 
as  to  lights  or  fog  signals,  he  may  appeal  to  the  Court  of  Survey. 
But  as  this  right  of  appeal  relates  also  to  the  refusal  of  sur- 
veyors to  grant  declarations  for  passenger  steamers  imder  the 
M.  S.  Act,  1854,  and  certificates  of  clearance  imder  the  Passenger 
Acts,  the  mode  of  procedure  will  be  more  conveniently  con- 
sidered hereinafter  in  the  chapter  relating  to  passengers. 

Having  considered  in  their  order  the  registry,  navigation.  Title  to 
privileges  and  national  character  of  British  ships,  we  will  now  BmtibhShips. 


[u)  See  Api>endiz, '*  Orders  in  Goim« 
oU,*'  Nayigation  Rnlee. 

(v)  By  the  13th  sect,  of  the  M.  8. 
Act»  1872y  aU  duties  in  relation  to  the 
Borrej  and  measuremeat  of  ships  under 
that  aet,  or  the  acts  amended  thereby, 
are  to  be  performed  by  the  surveyors 
appointed  under  the  4th  part  of  the  act 
of  1864,  in  aooordancewith  the  regula- 


tions  of  the  Board  of  Trade. 

(x)  Am  to  the  fees  to  bo  paid  with 
respect  to  the  survey  and  measurement 
of  ships  under  the  M.  S.  Acts,  1854 
to  1876,  seethe  M.  S.  Amendment Aot, 
1873,  s.  30,  Sched.  III.  and  Appendix, 
<*  Forms,"  No.  66 ;  and  the  M.  S.  Aot, 
1876,  s.  39,  as  to  the  mode  of  payment 
of  such  fees. 
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filT.g, 


By  Coopfcof 
iLomiralty 
and  Ckmrts 
abroad. 


inquire  how  a  title  to  them,  whether  absolute  or  limited,  may  be 
acquired;  dealing  with  the  subject  under  the  heads  of  Sale^ 
Mortgage  and  Capture  (y). 

There  being  no  market  overt  for  ships  (z),  a  sale  to  confer  a 
good  title  must  be  by  the  authority  of  one  who  has  a  good  title 
himself.  We  shall  see  in  another  chapter  in  what  cases  the 
master  has  authority  to  sell  (a). 

Where  a  foreign  ship  is  sent  over  to  this  country  for  sale,  and 
is  sold  here,  the  rights  of  the  parties  under  the  contract  of  sale 
must  be  determined  by  the  law  of  this  country,  although  in 
the  determination  of  those  rights  regard  will  be  paid  to  the 
law  of  the  foreign  country  in  order  to  ascertain  what  was  the 
position  of  the  parties  under  that  law  prior  to  the  contract  of 
sale  {b). 

The  Admiralty  Division  of  the  High  Court  of  Justice  pos- 
sesses jurisdiction  in  many  cases  to  order  a  ship  to  be  sold,  and 
in  such  cases  the  power  of  the  Court  to  sell  and  thereby  to  confer 
a  good  title  is  indisputable  (c).  Sales  sometimes  occur  by  order 
of  a  British  Admiralty  Court  abroad,  when  a  vessel  has  been 
surveyed  and  condemned  as  unfit  for  service  {d), 

A  doubt  was  at  one  time  raised  whether  the  Courts  of  this 
country  would  treat  as  valid  the  sale  of  a  ship  in  a  foreign 
country,  ordered  by  a  Court  of  competent  jurisdiction  there, 
under  circumstances  such  as  would  not  according  to  English 


(y)  It  will  be  found  that  the  follow- 
ing observationB  apply,  to  a  certain 
extent,  to  all  ships. 

(z)  See  per  Turner,  L.  J.,  Hooper  y. 
Gumm^  L.  R.,  2  Gh.  290. 

SeejETOtf^,  Chap.  III.,  Master. 


\b)  Hooper  t.  Oumm^  L.  B.,  2  Ch. 
282. 

{e)  See  the  3  &  4  Vict.  c.  65,  and  the 
Admiralty  Court  Act,  1861  (24  Vict. 
0.  10).  In  certain  cases  other  Di- 
visions of  the  High  Court  possess  simi- 
lar powers.  See,  also,  the  Supreme 
Court  of  Judicature  Act,  1873,  s.  42  ; 
tiie  Supreme  Court  of  Judicature  Act, 
1876,  Order  V.  sect.  2,  rule  4. 

(d)  Where  such  a  sale  has  proceeded 
merely  upon  the  petition  of  the  master, 
not  under  drcimistanoes  of  stringent 
necessity,  the  Courts  of  this  country 
have  ref  ujsed  to  recognise  the  validity  of 
the  sale ;  Reid  v.  Larbyy  10  East,  143 ; 
Morris  v.  Robinson,  3  B.  &  C.  196.     In 


the  latter  case  it  did  not  appear  that 
the  Vice  Admiralty  Court  nad  any 
jurisdiction  to  make  the  decree  in  ques- 
tion. In  a  case  in  the  English  Court  of 
Admiralty,  however,  where  such  a  sale 
had  taken  place  at  the  Mauritius, 
upon  the  petition  of  the  master,  and 
it  was  proved  that  he  was  not  in  pos- 
session of  any  funds  to  repair  the  snip, 
and  that  the  owner's  agent,  who  was 
not  shown  to  have  held  any  funds, 
had  refused  in  any  way  to  assist  him, 
and  it  appeared  that  he  had  acted 
bond  Jidt  and  with  discretion  through- 
out, the  title  of  the  purchaser  was 
upheld;  The  Warrior,  2  Dods.  288. 
See  The  Eliza  Oomieh,  I  Spk.  36 ;  The 
Cobequid  Marine  Insurance  Company  v. 
Rarteauzy  L.  R.,  6  P.  C.  319;  Aoatos  v. 
^f#rrM,  3  Ex.  D.  282.  The  authority 
of  the  master  to  sell  in  circumstances 
of  stringent  necessity  is  considered 
postf  Chap.  m. 
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law  confer  authority  to  sell  the  ship  (e).  But  it  seems  now 
to  be  established  that  where  a  ship  in  a  foreign  country  (or  her 
cai^)  has  been  sold  by  the  order  of  a  Court  there  of  competent 
jurisdiction,  the  sale  must,  in  the  absence  of  fraud,  be  regarded 
as  valid  (/).  In  some  cases  a  distinction  has  been  drawn  be- 
tween a  sale  ordered  in  the  course  of  proceedings  in  personam, 
and  a  sale  ordered  in  the  course  of  proceedings  in  rem ;  but  it 
is  apprehended  that  the  principle  of  the  recent  decisions  bearing 
upon  this  question  rests  not  upon  any  matter  of  form,  but  upon 
the  broad  ground  that  if  property  is  disposed  of  without  fraud 
in  a  manner  binding  by  the  law  of  the  country  where  the  pro- 
perty is,  such  a  disposition  is  binding  everywhere.  The  rule  is 
thus  expressed  by  Mr.  Justice  Blackburn,  in  delivering  the 
opinion  of  the  judges,  in  the  case  of  Casirique  v.  Imrie  {jj) : 
"  We  think  the  inquiry  is  first,  whether  the  subject-matter  was 
so  situated  as  to  be  within  the  lawful  control  of  the  state  under 
the  authority  of  which  the  Court  sits ;  and  secondly,  whether 
the  sovereign  authority  of  that  state  has  conferred  on  the  Court 
jurisdiction  to  decide  as  to  the  disposition  of  the  thing,  and  the 
Court  has  acted  within  its  jurisdiction.  If  these  conditions  are 
fulfilled,  the  adjudication  is  conclusive."  The  true  foundation 
for  the  jurisdiction  in  such  cases  seems  to  be  that  everyone  is 
supposed  to  give  to  the  state  imder  whose  protection  he  places 
his  property  jurisdiction  over  that  property  (A). 


{$)  See  Simpson  v.  Fogo,  32  L.  J., 
Gh.  249 ;  1  H.  &  IC.  196 ;  the  judg- 
ment of  Bjles,  J.,  in  Cammellr,  Seicellf 
3  H.  &  N.  617,  and  the  cases  there 
dted.  See  also  LiverpoolMarine  Credit 
Co.  T.  HunUr,  L.  R.,  4  Eq.  62;  3  Ch. 
479. 

(/)  Cammell  v.  SeweU,  3  H.  &  N. 
617 ;  8,  C,  in  error,  5  H.  &  N.  728; 
Meuina  y.  Petroeoeehino^  L.  R.,  4  P.  G. 
144.  The  judgment  of  course  may  be 
impeached  on  the  ground  of  fraud; 
OehtmieiHY.  Fapelier,  L.  R.,  8  Gh.  696. 
Whether  it  may  be  impeached  on  the 
ground  that  the  foreign  tribunal  has 
knowingly  ssidperversely  disregarded  the 
rights  given  to  an  English  subject  by- 
English  law,  is  a  question  whidi  can- 
not be  regarded  as  authoritatiyely 
settled.  In  a  case  where  a  defendant 
was  sued  in  this  oountay  on  a  judg- 
ment obtained  against  him  in  an  action 
in  pertonam,  instituted  in  a  foreim 
tribunal,  and  it  appeared  upon  the 
face  of  the  proceedings  that  the  judg- 


ment proceeded  upon  a  mistake  as  to 
Englisn  law,  it  was  held  by  a  majority 
of  the  judges  that  the  foreigpa  judg- 
ment could  not  be  impeached ;  Godard 
V.  Gragy  L.  R.,  6  Q.  B.  139.  The 
judgment  of  the  Gommon  Pleas  Di- 
vision in  the  more  recent  case  oi  Meyer 
V.  J2a//t,  1  G.  P.  D.  368,  may  appear 
to  mod^y  to  some  extent  the  law  as 
laid  down  in  Oodard  v.  Chray.  The 
judgment  in  the  latter  case,  however, 
treats  the  sale  of  the  ship  and  cargo 
as  a  valid  sale,  but  as  it  was  admitted 
that  the  sale  included  a  portion  of  the 
cargo,  which  it  was  the  duty  of  the 
masriier  to  have  trans-shipped  and  for- 
warded, the  Gourt  held  tnat  it  could 
not  affect  the  right  of  the  owner  as 
against  his  underwriter,  by  making 
that  a  total  loss,  which  apart  from  the 
sale  was  clearly  not  a  total  loss. 

{g)  L.  R.,  4  H.  L.  414,  at  page  429. 

(h)  See  Wharton  on  the  Gonnict  of 
Laws,  sect.  800.  But  it  seems  the 
jurisdiction  thus  conferred  does  not 
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By  private 
peraozLB. 


Bill  of  sale. 


It  is  soarcelj  necessaiy  to  observe  that  ships  are  personal 
property ;  like  other  goods  and  chattels,  therefore,  they  pass  to 
the  executors  of  a  deceased  owner,  and,  except  where  the  Be- 
gistry  Acts  have  made  certain  formalities  essential  to  their  sale, 
the  property  in  them  would,  subject  to  the  operation  of  the 
Statute  of  Frauds,  pass  by  a  contract  of  immediate  sale  (t),  or 
by  an  agreement  to  be  completed  in  futurOy  coupled  with  de- 
livery. Ships,  however,  from  their  great  value,  and  frequent 
absence  from  port  (i),  have  for  so  long  a  period  been  conveyed 
by  a  formal  instrument  known  as  a  bill  of  sale,  that,  althougb 
the  contracts  mentioned  above  would  convey  sufficient  property 
to  the  vendee  to  enable  him  to  maintain  trover  against  a  wrong- 
doer (/)  (since  mere  possession  is  primd  facie  evidence  of  owner- 
ship {m) ),  yet  it  has  been  doubted  whether,  even  at  common 
law,  such  a  sale  would  be  valid,  without  the  more  solemn  con- 
veyance by  the  bill  of  sale  (n).  However  this  may  be,  a  bill 
of  sale  is  the  universal  instrument  of  transfer  in  all  countries, ' 
and  is  the  proper  title  to  which  a  maritime  Court  looks  (o) ;  and 
where  a  ship  was  sold  whilst  at  sea,  a  delivery  of  the  grand  bill 
of  sale  was  held,  before  the  present  system  of  registration,  to 
amount  to  a  delivery  of  the  ship  herself  (p). 

Bills  of  sale  were  formerly  spoken  of  as  of  two  kinds.  1.  The 
grand  bill  of  sale,  which  conveyed  the  ship  from  the  builder  to 
the  owner,  or  first  purchaser ;  and,  2,  the  ordinary  bill  of  sale, 
by  which  any  subsequent  transfer  was  made.  Now,  however, 
the  term  grand  bill  of  sale  is  never  used,  and  the  builder's  cer- 
tificate is  commonly  the  only  document  delivered  by  the  builder 
to  the  first  purchaser  as  evidence  of  his  title  (q).  No  stamp  duty 
is  payable  on  bills  of  sale,  assignments  or  other  conveyances 
of  ships  (r) . 


extend  beyond  the  property.  See  the 
judgment  of  Blackburn,  J.,  in  Sehibsby 
Y.  We9tenh9h^  L.  K.,  6  Q.  B.  at  page 
168.  See  alBO  FhiUimore'B  Interna- 
tional Law,  vol.  4,  DOOOOZLTz;  Story's 
Conflict  of  Laws,  s.  607;  Copm  v. 
Adanuotty  L.  It.,  9  Ex.  345,  on  appeal, 
1  Ex.  D.  17. 

(i)  Tarlittff  v.  Baxtery  6  B.  &  G.  360, 
and  iwr  Wood,  B.,  in  Subbard  v.  John^ 
stone f  3  Taunt.  205.  Per  Parke,  J., 
Durofi  y.  Yates,  5  B.  &  Ad.  340. 

{k)  Being  invented  *'to  plow  the 
seas,  not  to  lie  by  the  walls."  Mol- 
loy,  B.  2,  0.  1,  8.  2. 

(/)  Suttoft  V.  £ueky  2  Taunt.  302. 


(m)  Robertson  v.  French,  4  East,  130; 
Amery  v.  Sobers,  I  Esp.  207 ;  Thomas 
V.  Fof/le,  5  Esp.  88;  Firie  t.  Anderson, 

4  Taunt,  652. 

(fi)  See  Abbott  on  Shipping,  p.  2. 
(p)  Fer  Sir  W.  Scott,  m  The  Sisters, 

5  Rob.  159.  Li  The  Eliza  ComUh,  17 
Jur.  738;  S,  C,  I  Slinks,  36,  Dr. 
Lushington  said,  **  ships  in  general 
cannot  be  sold  save  by  an  instrument 
in  writing." 

(p)  Atkinson  v.  Moling,  2  T.  R.  462» 

iq)  See  supra,  p.  18. 

(r)  The  6  Geo.  4,  c.  41 ;  the  M.  S. 
Act,  1854,  s.  9 ;  and  the  33  &  34  Vict, 
c.  97,  8.  3,  and  Schedule. 
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The  Merchant  Shipping  Act,  1854,  provides  by  sect.  55,  that  Bequirements 
a  registered  ship  or  any  share  therein,  when  disposed  of  to  per-  ^  ^^^ '  °* 
sons  qualified  to  be  owners  of  British  ships,  shall  be  transferred 
by  bill  of  sale,  which  mnst  oontaLn  the  same  description  of  the 
ship  as  is  in  the  certificate  of  the  surveyor  (a),  or  such  other  de- 
scription as  may  be  sufficient  to  identify  her  to  the  satisfaction 
of  the  registrar,  and  must  be  in  the  prescribed  form  (^),  or  as 
near  thereto  as  circumstances  permit,  and  must  be  executed  by 
the  transferor  in  the  presence  of  and  be  attested  by  one  or  more 
witnesses  (f»). 


U)  See  anUf  p.  7,  n.  {q). 

(t)  With  respisct  to  the  form  of  bills 
of  rale  and  mortg^ages,  the  Ck)xnixii8- 
monera  of  Onstoms,  in  their  instmc- 
tionB  to  Tegfistrars,  sect.  54,  aay,  **th6 
regiBtrare  will  advise  parties  interested, 
that  so  far  as  relates  to  the  dealings 
with,  and  the  title  to,  the  ship,  no 
advantage  whatever  oan  be  gained  by 
the  use  of  longer  or  more  cumbrous 
instruments.  If  there  are  collateral 
azTangements  between  the  parties  they 
should  be  carried  into  effect  by  sepa- 
rate instruments."  "Where  a  warranty 
is  entered  into  on  the  sale  of  a  ship,  it 
is  not  necessary  that  the  warranter 
should  appear  on  the  face  of  the  bill 
of  sale ;  Stuekley  v.  Baily,  3  F.  &  F.  1 ; 
1  H.  &  G.  405;  31  L.  J.,  Ex.  483. 
See  Chapman  v.  CaUis,  9  G.  B.,  N.  S. 
769  ;  30  L.  J.,  C.  P.  241. 

(tt)  For  the  form  now  in  use  see 
Appendix,  **  Forms,"  No.  10.  It  wiU 
be  observed,  that  the  bill  of  sale  is 
now  under  seal.  By  the  8  &  9  Vict, 
c.  89,  s.  34,  it  was  provided,  that 
Britidi  reg^istered  ships  should  be 
transferred  "by  bill  of  sale  or  other 
instrument  in  writing,  containing  a 
leoital  of  the  certificate  of  registry  of 
such  ship  or  vessel,  or  the  principal 
contents  thereof,"  otherwise  such 
transfer  shoiidd  "  not  be  valid  or  effec- 
tual for  an^  purpose  whatever  either 
in  law  or  m  equity."  These  words 
were  held  to  apply  to  an  executory 
oontraot,  as  weU  as  to  an  absolute 
sale;  therefore  an  unregistered  con- 
tract for  the  sale  of  shares  in  a  British 
ship  could  not  be  enforced  in  equity ; 
Euffhet  V.  Morris,  2  DeG.,  M.  &  G. 
349;  M'Cdhumt  v.  Rankin,  2  Be  G., 
H.  &  G.  408;  and  this  was  so^  even 
against  a  purchaser,  with  notice  of 
the  prior  sale;  Coombea  v.  Mamfield^ 
3  Drew.  193,  in  which  case  it  was 
said,  that  the  operation  of  the  Ship 
Begistry  Acta  precluded  any  applica- 


tion of  the  equitable  doctrine  of  notice. 
Neither  would  any  action  lie  for  the 
breach  of  such  a  contract ;  Duncan  v. 
Tindail,  13  G.  B.  258;  nor  could  equity 
afford  relief  even  where  the  purchaser 
of  a  ship  fraudulentiy  took  away  the 
bill  of  sale  and  got  it  regpLstered  with- 
out having  paid  the  purchase-money ; 
Follett  V.  Delany,  2  De  G.  &  Sm.  236. 
By  the  8  &  9  Vict.  c.  89,  s.  37,  it  was 
provided,  that  no  bill  of  sale  or  other 
instrument  should  be  valid  and  effec- 
tual to. pass  the  property  in  any  ship 
or  share,  or  for  any  other  purpose, 
imtil  it  had  been  produced  to  the  col- 
lector, and  he  had  entered  certain  par- 
ticulars in  the  book  of  registry.  Under 
this  section  it  was  held,  that  a  mort- 
g^age  not  reg^istered  was  inoperative ; 
£arr.T.  Applebee,  7  Be  G.,  M.  &  G. 
585;  althoufi^hit  seems  that  a  contract 
relating  only  to  the  produce  of  a 
sale  of  a  ship  would  be  enforced ;  Jb. 
and  Armstrong  v.  Armstrong,  21  Beav. 
78.  Accordingly  tiie  regfistration  had 
no  effect  by  relation,  so  as  to  defeat 
the  titie  of  assignees  of  a  baulmipt 
mortgagor  accruing  subsequentiy  to 
the  execution  of  the  bill  or  sale,  but 
previously  to  the  regfistration.  In 
truth,  the  bill  of  sale  was  not  in  leg^ 
existence  imtil  registered;  Boywn  v. 
Gibson,  4  G.  B.  121,  decided  upon  the 
corresponding  sections  of  the  3  &  4 
Will.  4,  c.  55.  The  old  Begistry  Act, 
34  Qceo,  3,  c.  68,  s.  15,  after  directing 
that  the  indorsement  ^ould  be  made, 
enacted  that,  '^  otherwise  such  sale  or 
contract,  or  M^reement  for  sale,  shall 
be  utterly  null  and  void  to  all  intents 
and  purposes  whatsoever."  Upon  this 
section  it  was  held  that  the  truisf  er  of 
a  ship  at  sea  vested  the  property  in 
the  vendee,  subject  only  to  be  divested 
by  the  neglect  of  the  vendor  to  make 
the  indorsement  within  the  proper 
time,  and  that  although  a  bankruptcy 
intervened  before  the  arrival  of  the 
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By  the  11th  sect,  of  the  Merchant  Shipping  Act,  1855,  it  is 
proyided,  that  if  any  bill  of  sale,  mortgage,  or  other  instrument 
for  the  disposal  or  transfer  of  any  ship  or  share  or  interest  therein 
is  made  in  any  form  or  contains  any  particulars  other  than  those 
prescribed  and  approved  by  the  Merchant  Shipping  Act,  1854, 
no  registrar  shall  be  required  to  record  it  without  the  express 
direction  of  the  Commissioners  of  Customs.  But  a  contract 
which  fails  to  observe  the  requirements  of  the  statutes  will  be 
valid  and  will  create  equitable  rights  between  the  parties  to  it. 
Thus  the  property  in  a  ship  may  pass  as  between  a  vendor  and 
vendee  by  an  unregistered  bill  of  sale  (u), 

Deolaration  It  is  provided  by  sect.  56  of  the  Merchant  Shipping  Act,  1854, 
bytranirferec  fchat,  before  a  person  cau  be  registered  as  transferee  of  a  ship,  he 
must  make  a  declaration  in  a  prescribed  form,  stating  his  qualifi- 
cation to  be  registered  as  owner  of  a  share  in  a  British  ship,  and 
containing  a  denial  similar  to  that  made  by  an  original  owner  (r). 
In  the  case  of  a  transfer  to  a  corporation,  the  secretary,  or  other 
duly  appointed  public  officer,  must  make  a  declaration  in  the 
prescribed  form  (x),  stating  the  name  of  the  corporation,  and 
such  circumstances  of  its  constitution  and  business  as  may  prove 
it  to  be  qualified  to  own  a.  British  ship,  and  containing  a  denial 
similar  to  that  contained  in  a  declaration  of  ownership  made  on 
behalf  of  a  body  corporate.  In  the  case  of  an  individual,  this 
declaration  must  be  made,  if  he  reside  within  five  miles  of  the 
custom  house  of  the  port  of  registry,  in  the  presence  of  the 
registrar,  but  if  beyond  that  distance,  it  may  be  made  in  the 
presence  of  any  registrar  or  of  any  justice  of  the  peace.  In 
the  case  of  a  body  corporate  the  declaration  must  be  made  in 
the  presence  of  the  registrar  of  the  port  of  registry. 


ship,  the  indorsement,  being  onlj  an 
iict  of  duty  on  behalf  of  the  vendor, 
and  pausing  no  interest,  might  be 
made  by  the  bankrupt ;  Dixon  y. 
Ewarty  3  Mer.  322;  Hubbard  y.  John- 
stone, 3  Taunt.  177;  FaUnery.  Moxon, 
2  M.  &  S.  43.  See  also  Moss  v.  Char- 
nocky  2  East,  399,  and  the  remarks  on 
those  cases  in  the  judgment  in  Boy  son 
T.  Gibson,  ubi  sup.  Upon  some  of  the 
earlier  acts  it  was  held,  that  the  omis- 
sion on  the  part  of  the  officer  to  make 
the  entry  in  his  book  would  not  invali- 
date the  transfer.  See  ReUekford  v. 
Meadows,  3  Esp.  69;  Seathr,  Hubbard, 
4  East,  110;  Thompson  v.  Smith,  1 
Hadd.  413,  per  Sir  Thomas  Plumer, 


V.-C.  InOoombesr.MansJleldyZ'Drew, 
193,  Kindersley,  V.-C,  refuaed,  when 
a  ship  had  heea  registered  by  the 
proper  authority,  toinquire  whether  the 
registry  ought  to  have  been  effected, 
and  said,  it  must  be  assumed  tiiat 
the  registration  was  reg^ular  and  valid. 
See  also  Benham  v.  Keam,  31  L.  J., 
Chanc.  134. 

(«)  Stapleton  v.  Haymen,  2  H.  &  G. 
918;  33  L.  J.,  Ex.  170.  See  The 
Spirit  of  the  Ocean,  Br.  &  Luah.  336  ; 
The  M.  S.  Act,  1862,  s.  3.  See  post, 
p.  56. 

(v)  For  the  forms  now  in  use,  see 
Appendix,  ** Forms,"  Nos.  2—7. 

{x)  See  Appendix,  "Forms,"  No.  8. 
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By  sect.  57,  every  bill  of  sale  for  the  transfer  of  a  registered 
ship,  or  of  any  share  therein,  must,  when  duly  executed,  be  pro- 
duced to  the  registrar  of  the  port  at  which  she  is  registered,  to- 
gether with  the  transferee's  declaration ;  and  the  registrar  is  to  Entry  in 
enter  in  the  register  book  the  name  of  the  transferee  as  owner  of  '®8"*®'^^^- 
the  ship  or  share  comprised  in  the  bill  of  sale,  and  indorse  on  the 
biU  of  sale  the  fact  of  such  entry  having  been  made,  with  the 
date  and  hour  thereof.  Bills  of  sale  must  be  entered  iiv  the 
register  book  in  the  order  of  their  production  to  the  registrar  (y). 

The  Eegistry  Act,  8  &  9  Vict.  c.  89  (now  repealed),  contained 
special  provisions  to  meet  the  case  of  several  transfers  by  sale  of 
the  same  ship  or  shares,  under  which  provisions  priority  was 
given  to  the  vendees,  not  according  to  the  order  in  which  their 
bills  of  sale  were  entered  in  the  registry  book,  but  according  to 
the  time  when  the  indorsement  of  the  particulars  of  the  bills  of 
sale  was  made  on  the  certificate  of  registry  (s).  These  provisions 
are  omitted  in  the  statute  now  in  force.  The  certificate  of  re- 
gistry is  no  longer  the  essential  evidence  of  title,  and  the  priority 
of  vendees  appears  to  depend,  although  the  statute  does  pot 
declare  this  in  terms,  upon  the  order  in  which  the  bills  of  sale 
are  entered  by  the  registrar  in  the  register  book  which  has  just 
been  mentioned. 

Before  the  passing  of  the  Merchant  Shipping  Act,  1854,  it  Teinsfbbbt 
was  held  that  the  Ship  Eegistry  Acts  appUed  only  to  transfers  ^^^^of 
made  by  the  acts  of  the  parties,  and  not  to  those  effected  by  "z* 
operation  of  law,  such  as  the  resting  in  the  assignees  of   a 
bankrupt  (a),  or  the  transfer  from  a  testator  to  his  executor, 
or  to  the  next  .of  kin,  or  to  residuary  legatees  (i).     But  by 
the  58th  section  of  the  Merchant  Shipping  Act,  1854,  it  is 
provided,  that  if  the  property  in  a  ship  or  share  becomes  trans- 
mitted in  consequence  of  the  death,  bankruptcy  or  insolvency  ^  ^x, 
of  a  registered  owner,  or  the  marriage  of  a  female  registered  ,,^'34%  ^.-p^^     ^  ^  ^ 
owner,  or  by  any  lawful  means  other  than  by  a  transfer  ac-  -» -  ^^'>^*    - 

(y)  Hie  preflent  act  for  the  first  time  registrar  he  is  to  retain  in  his  pos- 

reqniree  tiie  date  of  the  entry  to  be  in-  session  the  surveyor's  certificate,  the 

dorsed  on  the  bOl  of  sale.    The  8  &  9  builder's  certificate,  the  copy  of  the 

Vict.  e.  89,  required  the  date  of  the  condemnation,  and  all  declarations  of 

production  of  the  bill  of  sale  to  be  ownership. 

entered.     See  as  to  this,  J?,  y.  Fh%lp,  1  (z)  The  8  &  9  Vict.  o.  89,  ss.  38  to  41. 

Moody,  C.  C.  263.   Sect.  61  of  the  M.  S.  \a\  Bloxam  v.  Hubbard,  6  East,  407. 

Act,  1854,  provides,  that  of  the  docu-  {b)  Fer  Lord  Eldon,  in    £x  parte 

meats  required  to  be  produced  to  the  Tallop,  16  Yes.  68. 
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cording  to  the  provisions  of  the  act,  tlie  transmission  must  be 
authenticated  hj  a  declaration  of  the  person  to  whom  the  pro- 
perty has  been  transmitted,  made  in  the  prescribed  form(c),  and 
containing  the  several  statements  hereinbefore  required  to  be 
contained  in  the  declaration  of  a  transferee,  or  as  near  thereto  as 
circumstances  permit,  and,  in  addition,  a  statement  describing 
the  manner  in  which  and  the  party  to  whom  such  property  has 
been  transmitted.  The  declaration  must  be  made  and  subscribed, 
if  the  declarant  resides  at  or  within  five  miles  of  the  custom  house 
of  the  port  of  registry,  in  the  presence  of  the  registrar,  but  if 
beyond  that  distance,  in  the  presence  of  any  registrar  or  of  any 
justice  of  the  peace. 


Evidence  of 
title  to  be 
produced  to 
registrar. 


By  sect.  59  of  the  Merchant  Shipping  Act,  1854,  if  such  trans- 
mission has  taken  place  by  virtue  of  the  bankruptcy  or  insolvency 
of  a  registered  owner,  the  declaration  must  be  accompanied  by 
such  evidence  as  may  for  the  time  being  be  receivable  in  courts 
of  justice  as  proof  of  the  title  of  parties  claiming  under  any 
bankruptcy  or  insolvency;  and  if  the  transmission  has  taken 
place  by  virtue  of  the  marriage  of  a  female  owner,  the  declaration 
must  be  accompanied  by  a  copy  of  the  register  of  such  marriage 
or  by  other  legal  evidence  of  its  celebration,  and  must  declare  the 
identity  of  the  female  owner.  If  the  transmission  has  taken 
place  by  virtue  of  any  testamentary  instrument,  or  by  intestacy, 
then  in  England,  Wales  and  Ireland  the  declaration  must  be 
accompanied  by  the  probate  of  the  will  or  the  letters  of  adminis- 
tration, or  an  official  extract  therefrom,  and  in  Scotland,  or  in 
any  British  possession,  by  the  will,  or  any  copy  thereof  that  may 
be  evidence  by  the  laws  of  Scotland,  or  of  such  possession,  or  by 
letters  of  administration,  or  any  copy  thereof,  or  by  such  other 
document  as  may  by  the  laws  of  Scotland,  or  of  such  possession, 
be  receivable  in  the  courts  of  judicature  thereof  as  proof  of  the 
person  entitled  upon  an  intestacy. 

By  sect.  60,  the  registrar,  upon  the  receipt  of  the  declaration 
so  accompanied  as  above,  must  enter  the  name  of  the  person  or 
persons  entitled  under  such  transmission  in  the  register  book  as 
owner  or  owners  of  the  ship  or  share  therein  in  respect  of  which 
the  transmission  has  taken  place;  and  such  persons,  if  more 
than  one,  must,  however  numerous  they  are,  be  considered  as 


{c)  See  Appendix,  ''Forma/'  Nob.  13,  14,  15. 
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one  person  only  as  regards  the  rule  relating  to  the  number  of 
persons  entitled  to  be  registered  as  owners  (d). 

By  seot.  62,  whenever  any  property  in  a  ship  or  share  in  a  Ptoyisioiis  for 
ship  becomes  vested  by  transmission,  on  the  death  of  any  owner  ^p^t!!^e8t8 
or  on  the  marriage  of  any  female  owner,  in  any  person  not  in  person  not 
qualified  to  be  the  owner  of  a  British  ship,  if  suoh  ship  is  regis-  ^ 
tered  in  England  or  Ireland,  the  Court  of  Chancery,  and  if  in 
Scotland,  the  Court  of  Session,  and  if  in  any  British  possession, 
the  Court  possessing  the  principal  civil  jurisdiction  within  such 
possession,  may,  upon  an  application  made  by  or  on  behalf  of 
such  unqualified  person,  order  a  sale  to  be  made  of  the  property 
BO  transmitted,  and  direct  the  proceeds  thereof,  after  deducting 
expenses,  to  be  paid  to  the  person  entitled  under  such  trans- 
mission, or  otherwise  as  the  Court  may  direct.    Such  Court  may 
also  make  or  refuse  an  order  for  sale,  and  aqnex  thereto,  any 
terms  or  conditions,  and  require  any  evidence  in  support  of  the 
application  it  may  think  fit,  and  generally  may  act  in  the 
premises  as  the  justice  of  the  case  requires. 

By  sect.  63,  every  such  order  for  a  sale  must  contain  a  decla- 
ration vesting  the  right  to  transfer  the  ship  or  share  so  to  be 
sold  in  some  person  or  persons  named  by  the  Court,  and  such 
nominee  or  nominees  are  thereupon  entitled  to  transfer  the  ship 
or  share  in  the  same  manner,  and  to  thesame  extent,  as  if  he 
or  they  were  the  registered  owner  or  owners.  The  registrar 
must  obey  the  requisition  of  the  nominee,  in  respect  of  any 
transfer,  to  the  same  extent  as  he  would  be  compellable  to  obey 
the  requisition  of  a  registered  owner. 

By  sect.  64,  an  application  for  sale,  as  above,  must  be  made 
within  four  weeks  after  the  occurrence  of  the  event  on  which 
the  transmission  has  taken  place,  or  within  such  further  time  as 
the  Court  allows ;  such  time  must  not,  however,  in  any  case 
exceed  the  space  of  one  year  from  the  date  of  the  occurrence. 
In  the  event  of  no  such  application  being  made  within  this 
period,  or  of  the  Court  refusing  to  accede  to  it,  the  ship  becomes 
forfeited,  as  in  the  case  of  unqualified  owners  using  a  British 
flag  and  assuming  the  British  character  (e). 

By  seot.  65,  the.  Courts  already  mentioned  may,  without  pre- 
judice to  their  other  powers,  upon  the  summary  application  of 
any  interested  person  made  by  petition  or  otherwise,  and  either 

{d)  See  this  role,  anU,  p.  17.  {e)  See  as  to  this,  ante,  p.  27. 
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ex  parte  or  upon  service  of  notice,  as  the  Court  may  direct, 
issue  an  order,  prohibiting  for  a  time  named  in  the  order  any 
dealing  with  a  ship  or  share.  The  Court  may  also  make  or 
refuse  the  order,  and  annex  thereto  any  terms  or  conditions,  and 
discharge  the  order  when  granted  with  or  without  costs,  and 
generally  may  act  as  the  justice  of  the  case  requires ;  and  every 
registrar  must  upon  being  served  with  such  order,  or  an  official 
copy  thereof,  obey  the  same  without  being  made  a  party  to  the 
proceedings  {d). 

By  the  Admiralty  Court  Act,  1861  (^),  the  Court  of  Ad- 
miralty has  the  same  powers  over  every  British  ship,  as  the 
Court  of  Chancery  has  under  sects.  62  to  65  of  the  Merchant 
Shipping  Act,  1854. 

Gertifioates  of  Before  the  Merchant  Shipping  Act,  1854,  difficulties  arose 
'  when  an  owner  was  desirous  of  selling  or  mortgaging  a  ship 

which  was  at  any  place  out  of  the  coimtry  or  possession  in 
which  the  port  of  registry  was  situated.  This  act,  in  order  to 
facilitate  such  sales  and  mortgages,  by  enabling  the  registrars 
to  grant  certificates  conferring  powers  of  sale  or  mortgage,  con- 
tains the  following  provisions. 

By  sect.  76,  any  registered  owner  who  is  desirous  of  dis- 
posing by  way  of  sale  of  a  ship  in  respect  of  which  he  is  regis- 
tered at  any  place  out  of  the  country  or  possession  in  which  the 
port  of  registry  is  situated,  may  apply  to  the  registrar  for  a 
certificate  of  sale. 

By  sect.  77,  the  owner  must  state  to  the  registrar  the  follow- 
ing particulars,  which  are  to  be  entered  in  the  register  book  : — 
(1.)  The  names  of  the  persons  by  whom  the  power  mentioned 
in  the  certificate  is  to  be  exercised,  and  the  minimum  price  at 
which  the  sale  is  to  be  made,  if  it  is  intended  to  fix  any  minimum ; 
(2.)  The  specific  place  or  places  where  the  power  is  to  be  exer- 
cised ;  and  (3.)  The  limit  of  time  within  which  it  is  to  be  exer- 
cised. If  no  place  is  specified,  the  power  may,  subject  to  some 
provisions  to  be  presently  mentioned,  be  exercised  anywhere. 

Sect.  78  provides,  that  no  certificate  of  sale  shall  be  granted 

(d)  See  NiehioUu  v.  Dracachis,  1  P.  D.  the  Court  under  sect.  62 ;   MePhail  v. 

72;    The  Sorloeky   2  P.  D.  243;  In  JTami/^on,  Se6S.GafieB,yoI.6(4th8erieB), 

re  The  Smton,  26  Weekly  Bep.  810.  1017. 

It  has  been  held  by  the  Scotch  Courts  (e)  The  Admiralty  Court  Act,  1861, 

that  this  section  only  applies  to  cases  s.  12. 
where  it  is  desired  to  prevent  a  sale  by 
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to  authorize  any  sale  at  a  place  within  the  United  Kingdom, 
if  the  port  of  registry  is  situated  within  it ;  or  at  any  place 
within  any  British  possession  in  which  the  port  of  registry  is 
situated.  Nor  can  any  certificate  be  granted  to  authorize  a 
sale  by  a  person  not  named  in  the  certificate. 

By  sect.  79,  the  certificates  must  be  in  the  prescribed  form  (/) ; 
they  must  not  only  mention  the  particulars  required  to  be  entered 
in  tiie  wgifltrj  book,  but  must  also  enumerate  any  registered 
mortgages,  or  certificates  of  mortgage  or  sale  affecting  the  ship. 

By  sect.  81,  it  is  proyided,  that  the  following  rules  shall  be 
observed  with  respect  to  certificates  of  sale : — 

(1.)  No  such  certificate  can  be  granted  except  for  the  sale  of 

an  entire  ship. 
(2.)  The  power  must  be  exercised  in  conformity  with  the 

directions  contained  in  the  certificate. 
(3.)  No  sale  bond  fide  made  to  a  purchaser  for  valuable  con-  . 
sideration  can  be  impeached  by  reason  of  the  person  by 
whom  the  power  was  given  dying  before  the  making  of 
the  sale. 
(4.)  Whenever  the  certificate  contains  a  specification  of  the 
place  at  which,  and  a  limit  of  time  not  exceeding  twelve 
months  within  which,  the  power  is  to  be  exercised,  no 
sale  bond  fide  made  to  a  purchaser  for  valuable  conside- 
ration without  notice  can  be  impeached  by  reason  of  the 
bankruptcy  or  insolvency  of  the  person  by  whom  the 
power  was  given. 
(5.)  Any  transfer  made  to  a  person  qualified  to  be  the  owner 
of  British  ships  must  be  by  bill  of  sale  in  the  form  already 
mentioned,  or  as  near  thereto  as  circumstances  permit. 
(6.)  If  the  ship  is  sold  to  a  person  qualified  to  hold  British 
ships,  she  must  be  registered  anew ;  but  notice  of  all  mort- 
gages enumerated  on  the  certificate  of  sale  must  be  entered 
in  the  register  book. 
(7.)  Previously  to  such  registry,  the  bill  of  sale  by  which  the 
ship  is  transferred,  the  certificate  of  sale,  and  the  cer- 
tificate of  registry,  must  be  produced  to  the  registrar. 
(8.)  The  registrar  must  retain  the  certificates  of  sale  and 
registiy,  and  after  having  indorsed  on  both  of  them  an 
entiy  of  the  fact  of  a  sale  having  taken  place,  must  f or- 

(/)  For  the  form  now  in  use,  see  Appendix,  <*  FormB,"  No.  17. 
M.?.  E 
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.   ward  them  to  the  regiBtrar  of  the  port  appearing  on  the 
certificates  to  be  the  former  port  of  registry  of  the  ship, 
and  the  last-mentioned  registrar  must  make  a  memo- 
randum of  the  sale  in  his  register  book,  and  the  registry 
of  the  ship  in  this  book  is  then  to  be  considered  as  closed, 
except  so  far  as  relates  to  any  unsatisfied  mortgages  or 
existing  certificates  of  mortgage  entered  in  it. 
(9.)  The  description  of  the  ship  contained  in  her  original  cer- 
tificate of  registry  may  be  transferred  to  the  new  register 
book  without  her  being  re-surveyed,  and  the  declaration 
to  be  made  by  the  purchaser  is  the  same  as  that  which  is 
required  from  an  ordinary  transferee  (g). 
(10.)  If  the  ship  is  sold  to  a  person  not  qualified  to  be  the 
owner  of  a  British  ship,  the  bill  of  sale  by  which  the  ship 
is  transferred,  the  certificate  of  sale  and  the  certificate 
of  registry  must  be  produced  to  some  registrar  or  con- 
sular officer,  who  must  retain  the  certificates,  and  having 
indorsed  on  them  the  fact  of  the  ship  having  been  so  sold, 
must  forward  them  to  the  registrar  of  the  port  appearing 
on  the  certificate  of  registry  to  be  the  port  of  registry 
of  the  ship ;  and  the  last-mentioned  registrar  must  make 
a  memorandum  of  the  sale  in  his  register  book,  and  the 
registry  of  the  ship  in  this  book  is  then  to  be  considered 
as  closed,  except  so  far  as  relates  to  any  unsatisfied  mort- 
gages or  existing  certificates  of  mortgage  entered  in  it. 
(11.)  If  default  LB  made  in  the  production  of  the  certificates 
mentioned  in  the  last  rule,  the  unqualified  purchaser  is  to 
be  considered  by  British  law  as  having  acquired  no  title 
to  or  interest  in  the  ship ;  and  the  person  upon  whose 
application  such  certificate  was  granted,  and  the  persons 
exercising  the  power,  are  each  liable  to  a  penalty  not 
exceeding  100/. 
Under  the  same  section,  and  sects.  82  and  83,  it  is  provided 
that  the  certificates,  if  not  used,  must  be  given  up  to  be  can- 
celled ;  the  Commissioners  of  Customs  may,  in  cases  in  which 
the  certificates  are  lost  or  obliterated,  direct  the  issuing  of  new 
certificates ;  and  the  owners  may,  in  certain  cases,  by  an  instru- 
ment in  a  form  issued  in  pursuance  of  the  act  (A),  authorize  the 
registrars  to  give  notice  that  the  certificate  is  revoked. 

(^)  See  Appendix,  <<Foiiiib,"  Nos.  (A)  See  Appendix,  *<FoiinB,"  No. 

2  to  8.  18. 
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Sales  of  YOBsels  are  frequenilj  conducted,  in  the  absence  of  Sale  by  agent, 
the  owner,  bj  brokers  (i)  or  agents.    Their  authoritj,  even  if 
it  is  given  by  a  power  of  attorney,  is,  according  to  the  ordinary 
rule,  revoked  by  the  death  of  the  owner  (J), 

In  ordinary  cases  of  sale,  if  the  ship  is  in  port,  she  should,  in  Bankruptcy 
order  to  convey  an  indefeasible  title,  be  actually  delivered  to  tion^^nst 
the  purchaser,  since,  if  she  is  allowed  to  remain  in  the  posses-  vendor, 
sion  of  the  vendor,  she  would  pass  to  his  assignees,  should  he 
become  a  bankrupt,  as  being  in  his  order  and  disposition  (Ar),  or 
should  an  execution  issue  upon  a  judgment  against  him,  the 
sale  might  possibly  be  held  void  imder  the  13  Eliz.  c.  5  (/). 
We  shall  see,  however,  that  mortgages  which  are  duly  registered 
are  not  affected  by  the  bankruptcy  of  the  mortgagor,  although 
the  ship  may  at  the  time  be  in  his  order  and  disposition  {m). 

Questions  of  considerable  nicety  often  arise  as  to  the  time  Whenpro- 
when  the  property  in  vessels  which  are  building  vests  in  the  Snder  oo^* 
person  for  whom  they  are  being  built.     The  determination  of  *™^P*  ^  ^^^ 
this  point  must  depend  upon  the  intention  of  the  parties,  as 
evidenced  by  the  terms  of  the  particular  contract  under  which  the 
vessel  is  being  built.    In  the  ordinary  case  of  a  contract  to  build 
a  ship,  the  subject-matter  of  the  contract  not  being  in  existence, 
the  vendee  acquires  no  property  in  it  imtil  it  is  finished,  and 
actually   or   constructively  delivered  (w).     But  where,  by  the 
terms  of  the  contract,  a  superintendent  is  employed  by  the 
vendee  to  overlook  the  building,  and  the  price  is  to  be  paid  by 
instalments,  which  are  regulated  by  particular  stages  in  the  pro- 
gress of  the  work,  so  that  the  vendee  may  be  said  to  appropriate 

(i)  Ship  bzokerB  are  persona  em-  Ch.  503.  Where  at  the  time  of  the 
ployed  in  the  procuring  of  freight  and  sale  the  ship  is  at  sea,  immediate  de- 
passengers  for  ships,  with  reepeot  to  livery  being  impossible,  it  is  sufficient 
their  remuneration,  see  ifi^  v.  JTi^tfAiii^,  if  the  biU  of  sale  is  delivered  to  the 

3  G.  B.  299 ;  Moss  v.  Cunliffe^  2  Sess.  purchaser,  provided  that  he  takes  pos- 
Oaaes  (^th  series),  657  ;  and  pott^  ■  session  of  the  ship  upon  her  arrival  in 
Chap.  Vl.  Part  I.  By  an  order  of  the  port.  Brown  v.  Heathcote^  1  Atk.  160 ; 
CommissionersofGustoms,  their  officers  £x  parte  Matthews,  2  Ves.  sen.  272; 
are  not  allowed  to  act  as  brokers.    A  Atkinson  v.  Mating ,  2  T.  B.  462. 

ship  broker  or  agent  is  not  within  the  (^  Per  Abbott,  G.  J.,  and  Bayley, 

acts  for  the  regulation  of  brokers  in  J.,  in  Sobinson  v.  M^Lofmell,  2  B.  &  A. 

the  city  of  London.     Gibbims  v.  Mule,  134. 

4  Bing.  301.  As  to  the  authority  of  (m)  See  the  12  &  13  Vict.  o.  106, 
the  master  to  sell,  see  post,  Ghap.  III.  s.  225 ;  the  M.  S.  Act,  1864,  s.  72,  and 

(J)   Watson  V.  King,  1  Stark.  121 ;  post,  p.  69. 
4  Osinp.  272.  (n)  Muekkw  y. Mangles,  1  Taunt.  318. 

(A)  Stephens  v.  Sole,  cited  1  Ves.  sen.  See  an  instance  of  a  constructive  deli- 

352.    See  Swainston  v.  Clay,  32  L.  J.,  very,  Carruthers  v.  Fayne,  6  Bing.  270. 
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the  different  portions  of  the  ship  as  they  are  from  time  to  time 
completed,  the  property  in  those  portions  vests  in  him  as  soon 
as  eaoh  instalment  is  paid  (o).  The  mere  fact  of  the  ship  being 
one-third  built  at  the  time  of  the  making  of  the  oontraot  has 
been  held  not  to  have  this  effect  {p).  In  all  these  cases  the 
question  is  one  of  fact  rather  than  of  law ;  namely,  what  was 
the  intention  of  the  parties,  as  evidenced  by  their  contract  and 
the  surrounding  circumstances  (q).  In  two  modem  decisions  a 
distinction  was  drawn,  based  upon  the  facts  of  the  cases  and 
nature  of  the  contracts,  between  the  ship  herself,  and  certain 
materials  which,  although  selected  and  prepared,  had  never  been 
actually  attached  to  her ;  it  being  held,  that  the  former  did  and 
the  latter  did  not  vest  in  the  vendee  (r). 


Wanantyon 
sale 


The  simple  bargain  and  sale  of  a  ship  does  not  imply  any 
contract  that  she  is  seaworthy,  or  in  a  serviceable  condition.  A 
conveyance  of  a  ship,  whilst  at  sea,  was  therefore  held  to  be 
satisfied,  although,  at  the  time  of  the  sale,  she  had  been  so  much 
injured  as  to  be  totally  lost  within  the  meaning  of  a  policy  of 
insurance  («).  Where,  however,  a  person  agrees  to  build  or 
complete  a  vessel  for  a  purchaser,  the  vessel  must,  in  order  that 
the  contract  may  be  complied  with,  be  reasonably  fit  for  the 
service  for  which  she  was  ordered,  and  for  which,  in  the  con- 
templation  of  both  parties,  she  was  intended  (t). 


{o)  Woods  Y.  Bumll,  5  B.  &  A.  942  ; 
Clarke  v.  Spmce,  4  A.  &  E.  448.  As  to 
the  pajasing  of  the  property  jn  engines 
and  boilers  agreed  to  be  made  and 
fixed  on  board  a  ship,  see  the  Anglo- 
Egyptian  N^avigation  Company  y,  BenniSj 
L.  R.,  10  C.  P.  271.  As  to  what 
amounts  to  an  appropriation,  see  Gosa 
V.  Clinton,  3  M.  &  G.  826;  Wilkins  v. 
£romheady  6  M.  &  O.  963.  Wood  v. 
^eU,  6  E.  &  B.  772 ;  S.  C.  inerror,  6  E. 
&  B.  355;  £z  parts  Zambton,  In  re 
Lindsay,  L.  £.,  10  Ch.  405 ;  and  the 
cases  cited  above. 

{p)  Laidler  y.  JBurlinson,  2  M.  &  W. 
602. 

{q)  See  Iteid  v.  Fairbanks,  13  G.  B. 
692,  and  the  judgment  of  the  Court  in 
Wood  V.  £eU,  5  E.  &  B.  772. 

(r)  Baker  v.  Gray,  17  C.  B.  462; 
Wood  V.  Bell,  6  E.  &  B.  355. 

(«)  Barr  v.  Gibson,  3  M.  &  W.  390 ; 
ScMoss  V.  Seriot,  14  C.  B.,  N.  S.  59. 

(t)  Shepherd  y,Fybus,  3M.&a.868. 
These  are  only  instaaoes  of  the  general 


rule,  that  on  the  sale  of  an  existing 
chattel  of  a  particular  kind,  the  tenns 
of  the  contract  are  satisfied  if  it  is  of 
that  kind,  since  there  is,  in  this  case, 
no  implied  warranty  as  to  its  quality, 
condition  or  fitness  for  any  particular 
purpose.  Parkinson  v.  Lee,  2  East,  314 ; 
Budd  Y.  Fairmaner,  8  Bing.  48 ;  Chan- 
ter  y.  Hopkins,  4  M;.  &  W.  399.  Where 
however  an  article  is  ordered  for  a  par- 
tioular  purpose,  and  is  made  by  or 
imder  the  directions  of  the  vendor,  the 
contract  is  not  complied  with  unless  it 
will  answer  such  purpose.  Brown  v. 
Edgington,  2  M.  &  G.  279.  See  also 
Gray  v.  Cox,  4  B.  &  C.  108  ;  OUivant  v. 
Bay  ley,  5  Q.  B.  288  ;  Parson  v.  Sexton, 
4  G.  B.  899;  Bandallr.  Kexoson,  2  Q. 
B.  D.  102.  There  is  another  dass  of 
cases  in  which  the  contract  is  not  silent, 
but  the  difficulty  is  to  ascertain  whether 
the  terms  used  amount  to  a  warranty, 
or  only  to  a  mere  description.  See 
Bndd  V.  Fairmaner,  ubi  sup^ 
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Where  there  are  any  special  terms  or  warranties  in  the  con-  What  paasea 
tract  of  sale,  the  rights  of  the  parties  must  depend  upon  the  oir-  ^^  " 
cumstances  of  each  particular  case  (u).  So  on  the  sale  of  a  ship, 
what  passes  to  the  vendee,  in  addition  to  the  vessel  itself,  will 
depend  upon  the  terms  of  the  particular  contract  (x).  In  the 
form  of  bill  of  sale  now  in  use  under  the  sanction  of  the  Board 
of  Trade,  the  words  **  boats,  guns,  ammunition,  small  arms  and 
appurtenances  "  occur,  and  this,  it  is  apprehended,  is  sufficient 
to  pass  everything  belonging  to  the  ship.  It  has  been  held  that 
under  an  assignment  of  ^^all  the  appendages  and  appur- 
tenances" of   a  ship,  her  chronometer  is  included  (y).      A 


(m)  Where  a  ship  was  sold  ^^toith  all 
faulUj^^  Lord  Kenyon  held  that  the 
▼endor  was  still  bonnd  to  disclose  la- 
tent defects  known  to  him.    Melluh  y. 
Motteux,  1  Peake,  156.    In  Baglehole  y. 
Walters,   3  Gamp.   154,  Lord  EUen- 
borough  dissented  from  that  decision, 
holding  that  in  the  absence  of  fraud, 
the  Tendor  was  protected  bj  the  stipu- 
lation.   This  case  was  recognized  and 
acted  on  in  Pickering  y.   Lowaonj  4 
Tamit.   779.     But  eyen  these  words 
will  not  protect  a  yendor  if  there  is 
a  special  oescription  of  the  y essel  in  the 
tenns  of    sale,  which  would  confine 
their  meaning  to  all  faults  which  a 
ship  mitwering  that  detcription  may  have. 
Shepherd  y.  Kaitiy  5  B.  &  A.  240.     In 
Taylor  y.  Bullen,  b  Ex.  779,  howeyer, 
a  ddp  haying  been  adyertised  as  A  1, 
teak-built,  was  sold  by  a  contract, 
stating  that  she  was  to  be  bought  and 
sold  agreeably  to    an  inyentory  an- 
nexed, which  also  described  her  as  a 
teak-built  ship,  but  concluded  '*  the 
yessel,  &c.  to  be  taken  with  all  faults 
as  they  now  lie,  without  any  allowance 
for  dendency,  &c.,  or  any  defect  or  error 
whatever y    The  ship  turning  out  to 
be  neither  A  1,  nor  teak-buiU,  it  was 
held  that  there  was  no  warranty.    The 
words  '*  iDith  all  faults,^*  will  not  ayail 
to  protect  the  yendor,  if  means  are 
taken  fraudulently  to  conceal  the  de- 
fects, or  a  fraudulent  description  is 
giyen  at  the  time  of  the  sale.    Schneider 
y.  Heathy  3  Camp.  506.    Where  ne- 
gotiations occur  between  parties  re- 
specting the  sale  of  a  ship,  and  a 
written  memorandum    is    drawn  up 
which  is  intended  by  the  parties  to 
oontam  the  terms  finaJly  agi^ed  upon, 
eyidenoe  cannot  be  receiyed  of  a  repre- 
sentation or  warranty  not  embodied  in 
the  memorandum.    See  per  Ohambre, 
J.,  ia  Fiekerieig  ▼•  DowtoHy  4  Taunt. 


786 ;  Kain  y.  Old,  2  B.  &  G.  627 ; 
Freeman  y.  Baker,  5  B.  &  Ad.  797. 
But  this  rule  does  not  apply  in  the  case 
of  a  fraudulent  misrepresentation,  by 
which  the  yendee  is  induced  to  ent^ 
into  the  contract.  Wright  y.  Crookee, 
2  Scott,  N.  R.  685;  Moentv.  EeywoHh, 
10  M.  &"W.  147 ;  Taylor  y.  Ashton,  1 1  M. 
& W.  401 ;  Ormrod  y.Suth,  14 M.  &  "W. 
651 ;  Thorn  y.  Bigland,  8  Exoh.  725. 
Nor,  it  is  submitted,  can  it  apply  to 
preyent  the  parties  to  a  contract  of 
sale  offering  eyidence  of  terms  not  ex- 
pressed in  the  formal  bill  of  sale, 
which,  as  we  haye  seen,  the  law  re- 
quires to  be  in  a  particular  form.  See 
ttipra,  p.  43,  and  Appendix,  ''Forms,'* 
No.  10. 

{x)  The  decisions  as  to  what  is  co- 
yered  by  policies  of  insurance  haye 
some  bearmg  on  this  question;  see 
poet,  Chap.  yil.  It  has  been  said  that 
by  the  words  ''tackle,  furniture,  ap- 
parel, and  all  other  her  instruments 
thereun^  belong^g,"  boats  are  not 
transferred.  MoUoy,  B.  2,  c.  1,  s.  8. 
And  it  has  been  held  that  ballast  is  not 
part  of  the  furniture  of  a  merchant 
ship ;  lb, ;  Kynter*s  Case,  1  Leon.  46 ; 
and  that  under  the  words  "stores, 
tackle,  apparel,  &c.,'*  kdntlage  does 
not  pass.  Lano  y.  Neale,  2  Stark.  105. 
See  also  Zangton  y.  Horton,  5  Beay.  9, 
where  in  a  biU  of  sale  the  word  "  ap- 
purtenances" was  held  not  to  include 
a  carg^  of  oil  which  was  acquired 
during  the  adyenture. 

(y)  Langton  y.  Eorton,  11 L.  J.,  N.  S., 
Gh.  299;  S,  C,  I  Hare,  549,  where 
this  point  is  not  noticed.  See  also 
Armstrong  y.  McGregor,  2  Sessions 
Cases  (4th  series),  339 ;  Eiehardaon  y. 
Clarke,  15  Maine  (American)  Bep.  44. 
The  chronometer  in  use  on  board  a  ship 
often  belongs  to  the  master  and  not 
to  the  owners.    In  Woods  y.  JRusseUy 
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transfer  of  a  share  of  a  ship  passes  the  corresponding  share  in 
the  freight  under  an  existing  charter-party,  without  the  mention 
of  the  word  freight,  for  the  right  to  freight  is  incidental  to  the 
ownership  of  the  vessel  which  earns  it  (s). 


IfOBTOAQE. 


"We  will  next  consider  title  by  mortgage.  The  Merchant 
Shipping  Acts  have,  from  time  to  time,  made  provisions  re- 
specting the  mortgage  of  British  ships  (a). 


5  B.  &  A.  942,  a  rudder  made  and 
oordafe  bought  by  a  ship -builder, 
specincaUj  for  a  ship,  were  held  to 
pass  with  the  ship  to  the  vendee  as 
against  the  assignees  of  the  builder 
who  had  become  bankrupt ;  see  also 
Go88  Y.  Qumtott,  3  M.  &  G.  825;  JFood 
V.  Bell,  6  E.  &  B.  772;  The  Dwidee,  1 
Hagg.  109. 

(r)  Lindsay  v.  Gihbs,  22  Beav.  522. 
See  as  to  the  liabilities  which  attach  to 
the  vendee,  The  Nymph,  Swab.  Adm. 
Rep.  86.  As  to  the  cdSect  of  imperfect 
registration  on  a  mortgage,  see  Dickin' 
eon  v.  Kitchen,  8  E.  &  B.  789  ;  and  as 
to  the  mortgage  of  an  unfinished  ship 
and  its  subsequent  registration,  see 
BeU  v.  Bank  of  London,  3  H.  &  N.  730 ; 
see  eupra,  p.  19,  note  (n). 

(a)  Under  Lord  Liverpool's  Act,  26 
GkK).  3,  c.  60,  it  was  long  a  question 
whether  an  owner  could  mortgage  a 
ship,  retaining  in  himself  the  equity  of 
redemption,  or  whether  a  compliauace 
with  the  forms  of  that  act  did  not 
necessarily  transfer  the  whole  interest. 
Since  the  passing  of  the  later  Registry 
Acta,  beginning  with  6  GI«o.  4,  c.  110, 
the  decisions  upon  this  question  have 
become  mere  matter  of  history.  The 
following  summary  of  them  is  given 
by  Mr.  Chancellor  Kent:— "The 
language,  in  many  of  the  cases,  as 
that  of  Lord  Eldon,  who  scattered 
ambignae  voces  to  that  effect  in  Curtie 
y.  Perry,  6  Vesey,  739 ;  Campbell  v. 
Stein,  6  Dow.  P.  G.  116;  £x  parte 
Yallop,  15Ve8.  60;  Ex  parte  Houghton, 
17  Ves.  251 ;  Dixofi  v.  Ewart,  3  Mer. 
333,  was  in  favour  of  the  oonduaion 
that  there  could  be  no  equitable  owner- 
ship of  a  ship,  distinct  from  the  legal 
title,  and  that  upon  a  transfer  imder 
the  forms  of  the  Registry  Atits,  the 
ship  becomes  the  absdute  property  of 
the  intended  morteag^,  and  that  the 
terms  and  the  poucy  of  the  Registry 
Acts  were  incompatible  with  the  exist- 
ence of  any  equity  of  redemption. 
But  these  opinions,  or  dicta,  have  been 
met  by  a  series  of  adjudications,  which 


assume  the  law  to  be  otherwise,  and 
that  the  Registry  Acts  related  only 
to  transactions  between  vendor  and 
vendee,  and  to  cases  of  real  ownership ; 
and  that  an  equitable  interest  in  a  ship 
might  exist  by  operation  of  law,  and 
by  the  contract  ox  the  parties,  distinct 
from  the  legal  estate :  and  that  not- 
withstanding the  positive  and  absolute 
terms  of  the  inaorsement  upon  the 
certificate  of  resister,  a  mortgage  of  a 
ship  is  good  andyalid  according  to  the 
law  as  it  existed  before  the  Registry 
Acts,  provided  the  requisites  A  the 
statutes  be  complied  with.    Mair  v. 
Qlennie,  4  M.   &  S.   240 ;  Bobineon  v. 
MaedonneU,  5  lb.  228;  Hay  v.  Fair^ 
bairn,  2  B.  &  A.  193 ;  Monkhouee  v. 
Hay,  2  B.  &  B.  114.     The  opinion  of 
Sir  Thomas  Plumer  in  Thompeon  v. 
SmUh,  I  Kadd.  Ch.  Rep.  395,   con- 
tained a  very  dear  and  masterly  vindi- 
cation of  the  validity  of  the  mortg^age  of 
a  ship  consistentiy  with  the  preserva- 
tion of  the  forms  of  the  Registry  Acts. ' ' 
3  Kent,  Comm.  148  fed.  1873).    Under 
the  M.  S.  Act,   1854,  it  ia  expressly 
provided,  that  re^fistered  mortgagees 
are,  notwithstanding  notice,  to  rank 
according  to  the  priority  of  the  regis- 
tration c^  their  securities.    See  l£ct. 
69.     The  rights  arising  out  of  the 
mortgagee  of  a  foreign  ship  are  regu- 
lated by  those  rules  by  which    the 
mortgage  of  other  personal  property  ia 
governed,  except  that  a  ship,  it  has 
been  said,  does  not  pass  by  delivery 
like  an  ordinary  chattd,  and  that  there 
is  no  market  overt  for  ships,  ^and  there- 
fore the  purchaser  of  a  foreign  ship 
is  bound  to  make  enquiries  as  to  the 
title.    If,  however,  a  mortgagee  of  a 
foreign  ship  allows  the  owner  to  offer 
her  for  sale,  suppressing  the  mortgage, 
he  cannot  ^oroe  tiie  mortgage  against 
thepurdhaser.    Hoopery, Gumm,  L. R. , 
2  Gh.  282.    See  also  The  Union  Bank 
v.   Lenanion,  3  G.  P.  D.  243,  where 
it  was   held  that  a  ship  built  at  a 
British  port,  in  order  to  oe  sold  to  a 
foreigner  and  intended  to  be  deUvered 
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The  Begifitry  Act,  whioh  was  in  force  at  the  time  of  the 
passmg  of  the  Merchant  Shipping  Act,  1854,  namely,  the 
8  &  9  Vict.  c.  89,  proyided  for  the  transfer  by  way  of  mort- 
gage, as  well  as  for  the  sale  of  ships  (b) ;  and  it  was  held  under 
that  act  that,  nnless  its  provisions  in  these  respects  were  com- 
plied with,  there  conld  be  no  equitable  title  to  a  vessel  (c). 

The  Merchant  Shipping  Act,  1854,  introduced  different  pro-  Requirements 
visions  on  this  head,  and  for  the  first  time  prescribed  a  form  shipping  Act 
of  mortgage,  which  did  not  purport  actually  to  transfer  the  on  mortgage. 
ship.     This  statute  excluded  from  the  register  all  notice  of 
trusts,  express,  implied  or  constructive,  and  declared  that,  sub- 
ject to  any  rights  and  powers  appearing  by  the  register  book  to 
be  vested  in  any  other  person,  the  registered  owner  should  have 
power  absolutely  to  dispose  of  the  ship  under  the  provisions  of 
the  act  {(i). 

The  eifect  of  this-statute  was  held  to  be  that  it  was  essential 
that  the  mortgage  of  a  ship  should  be  accompanied  by  the 
formalities  mentioned  in  the  act ;  and  that  even  in  a  Court  of 
Equity  no  effect  could  be  given  to  an  unregistered  contract  to 
assign  a  ship  as  a  security  for  money  due  (e). 

The  Merchant  Shipping  Act,  1862,  provides,  however,  with  Protection  of 
reference  to  the  Merchant  Shipping  Act,  1854,  that  the  expres-  Sterostfl^ 
sion  "  beneficial  interest,"  whenever  used  in  the  second  part  of 
that  act,  shall  include  interests  arising  under  contract  and  other 
equitable  interests;  and  declares  that  the  intention  of  the  act  was, 
that,  without  prejudice  to  its  provisions  for  preventing  notice  of 


to  him  at  a  f oreiflpi  port,  was  not 
a  British  ship;  and  that  an  assign- 
ment of  the  ship,  which  was  not  in  the 
fonn  of  a  bill  of  sale  within  the 
Merchant  Shipping  Acts  and  was  not 
roistered,  was  a  valid  assignment. 

(d)  See  the  8  &  9  Vict.  c.  S9,  s.  46. 
Under  that  statute^  the  same  form  of 
transfer  might  be  nsed  in  the  case  of 
a  mortgage  as  in  that  of  a  sale,  a  state- 
ment being  added  to  the  entiy  in  the 
book  of  reg^try,  and  also  to  the  in- 
dorsement on  the  certificate  of  regis- 
try, that  the  transfer  was  made  only 
bj  way  of  mortgage. 

(e)  See  Dawnpart  y.  Whitnwrey  2 
Myl.  &  Cr.  177  ;  LangUm  v.  HorUm,  6 
Bear.  9 ;  FoUctt  y.  Bekmy,  2  De  G.  & 
S.  23d.  In  Stiff kes  v.  Jforrit,  2  De  G., 
H.  &  Or.  349,  the  Court  of  Appeal 


in  ChanceiT  approved  of  these  de- 
cisions, ana  declined  to  enforce  the 
speciiio  performance  of  a  contract  for 
sale  of  snares  in  a  ship,  although  it 
did  not  aifect  to  transfer  the  shares, 
but  was  only  executory.  But  see 
Armstrong  v.  Armstrong,  21  Beav.  71 ; 
and  see  Duncan  v.  Tindal,  13  G.  B.  258. 

id)  The  H.  S.  Act,  1854,  s.  43. 

\e)  The  Liverpool  Borough  Bank  v. 
Turner,  1  J.  &  H.  159 ;  S.  C,  on  ap- 
peal, 30  L.  J.,  Chanc.  379.  But  see 
the  case  of  Lfnn  v.  Chaters,  2  Keen, 
521,  decided  in  1837  by  Lord  Langdale 
on  the  3  &  4  Will.  4,  o.  55  ;  and  see  an 
article  entitled  *'0n  Equitable  In- 
terests in  Ships,"  by  Mr.  Justice 
Lindley,  in  the  May  number  of  the 
Law  Magazine  for  1862. 
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trusts  from  being  entered  in  the  register  book  or  received  by 
the  registrar,  and  without  prejudice  to  the  powers  of  dispodtion 
and  of  giving  receipts  conferred  by  it  on  registered  owners  and 
mortgagees,  and  without  prejudice  to  the  provisions  contained 
in  it  relating  to  the  exclusion  of  unqualified  persons  from  the 
ownership  of  British  ships,  equities  might  be  enforced  against 
owners  and  mortgagees  of  ships  in  respect  of  their  interest 
therein,  in  the  same  mcmner  as  equities  might  be  enforced  . 
against  them  in  respect  of  any  other  personal  property  (/). 
Since  this  last-mentioned  enactment,  any  Court  before  whom 
the  parties  interested  may  come  to  obtain  a  decision  as  to  their 
rights  is,  as  regards  the  rights  of  the  immediate  parties,  no 
longer  boimd  by  the  registered  documents  alone,  but  it  may  re- 
gard the  whole  circumstances  in  order  to  ascertain  the  real 
character  of  the  transaction.  Thus,  in  order  to  give  effect  to  the 
intention  of  the  parties,  the  Court  may  treat  as  a  mortgage  that 
which  on  the  face  of  it  appears  to  be  an  absolute  transfer  {g) ; 
and  it  may  permit  the  owner  of  a  ship,  who  has  executed  an 
absolute  tretnsf  er  of  his  interest  in  her,  to  show  that  the  real 
intention  waa  to  give  to  the  transferee  only  a  security  by  way 
of  mortgage  (A).  In  one  case  the  Court  refused  to  assist  a 
mortgagee  to  enforce  the  stipulations  contained  in  a  registered 
mortgage,  because  to  do  so  would  be  contrary  to  other  agree- 
ments made  between  the  jparties  contemporaneously  with  and 
subsequent  to  the  original  transaction  {i). 

The  following  statutory  provisions  are  also  in  force  with 
respect  to  mortgages ; — 

The  Merchant  Shipping  Act,  1854,  enacts  by  sect.  66,  that 
a  registered  ship  or  shore  may  be  made  a  security  for  a  loan  or 
other  valuable  consideration.  The  instrument  creating  such 
security,  which  is  termed  in  the  act ''  a  mortgage,"  must  be  in 
the  prescribed  form  (A*),  or  as  near  thereto  as  circumstances 


(/)  Where  a  registered  mortgagee 
of  a  ship  deposited  with  a  creditor  the 
instnuneiit  of  mortgage,  and  after- 
wards became  bankrupt,  it  was  held 
that  this  deposit  took  the  ship  out  of 
the  order  ana  disposition  of  the  bank- 
rupt and  constituted  the  creditor  an 
equitable  mortga^^  of  the  ship.  Lacon 
T.  Ziffm^  32  L.  J.,  Ghanc.  2d;  see  idso 
Stapleton  y.  Hatftnen^  2  H.  &  C.  918. 

Q)  The  Innisfallmy  L.  B.,  1  A.  &  £. 
72. 


(h)  Ward  v.  Beck^  13  0.  B.,  N.  S. 
668. 

(t)  The  CtUheart,  L.  R.,  1  A.  &  E. 
314. 

{k)  See  Appendix,  ''Forms,''  Kos. 
11  and  12.  If  the  prescribed  form  is 
not  adhered  to,  the  registrars  are  not 
obliged  to  record  the  mortgagee  with- 
out an  express  order  from  the  Oom- 
missioners  of  Customs.  See  the  M.  S. 
Act,  1856,  s.  11,  and  ante f  p.  43,  n.  {t). 
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permit ;  and  on  its  pioduction  the  registrar  of  the  port  at  which 
the  ship  is  registered  must  record  it  in  the  register  book  (/). 

By  sect.  67,  every  mortgage  must  be  recorded  by  the  registrar 
in  the  order  of  time  in  which  it  is  produced  to  him  for  that 
purpose ;  and  he  must,  by  memorandiim  under  his  hand,  notify 
on  the  instrument  of  mortgage  that  it  has  been  recorded  by 
him,  stating  the  date  and  hour  of  such  record. 

By  sect.  68,  whenever  any  registered  mortgage  has  been  dis- 
ohai^;ed,  the  registrar  must,  on  the  production  of  the  mortgage 
deed,  with  a  receipt  for  the  mortgage  money  indorsed  thereon, 
duly  signed  and  attested,  make  an  entiy  in  the  register  book  to 
the  effect  that  the  mortgage  has  been  discharged.  Upon  this 
entiy  being  made,  the  estate,  if  any,  which  passed  to  the  mort- 
gagee vests  in  the  same  person  or  persons  in  whom  the  same 
would,  having  regard  to  intervening  acts  and  circumstances, 
have  vested  if  no  such  mortgage  had  ever  been  made  (m). 

By  sect.  69,  if  there  is  more  than  one  mortgage  registered  of  Priority  of 
the  same  ship  or  share,  the  mortgagees,  notwithstanding  any  ™^"8*fi^®^* 
express,  implied  or  constructive  notice,  are  entitled  to  priority 
one  over  the  other  according  to  the  date  at  which  each  instru- 
ment is  recorded  in  the  register  books,  and  not  according  to  the 
date  of  the  instrument  itself  (n). 

Sect.  70  provides,  that  a  mortgagee  shall  not  by  reason  of 


(Tj  An  unregistered  mortgage  is  not 
void,  and  the  only  consequence  of  not 
registering  a  mdrtg&ge  is  to  postpone 
it  to  a  subsequent  mortgage,  or  a 
transfer,  wliich  is  registered  before  it. 
And  it  seems  that  the  omission  of  the 
mortgagee  of  a  ship  to  register  his 
mortgage,  until  after  an  equitable 
assignment  of  freight  has  been  made 
bywe  owner  to  a  third  person  who 
has  advanced  money  on  uie  freight, 
in  ig^ranoe  of  the  mortgage,  even 
though  such  third  person  may  have 
been  misled  by  the  circumstance  that 
no  mortgage  appeared  on  the  register 
at  the  time  he  advanced  the  monev, 
will  not,  in  the  absence  of  fraud  on  the 
part  of  the  mortgagee,  prevent  the 
mortgagee,  if  he  aft^rwaras  registers 
his  mortgage  and  takes  possession  of 
the  ship,  asserting  his  right  to  the 
accruing  freight  as  against  such  third 
person.  Keith  v.  Burrows^  1  0.  P.  D. 
722.  The  decision  in  this  case  was 
reversed  on  appeal  (2  C.  P.  D.  163 ; 


2  App.  Ca.  636),  but  on  grounds  which 
do  not  affect  the  reasoning  of  the  Court 
below  so  far  as  it  relates  to  the  points 
above  mentioned.  Hie  Court  wiU  not 
give  effect  to  an  unreg^tered  mortgage 
so  as  to  prejudice  the  interest  of  a  diuy 
registered  mortgagee.  Bell  v.  J7/yM, 
L.  B.,  6  Eq.  201 ;  4  Ch.  136. 

(m)  Where  the  entry  of  discharge 
has  been  duly  made  the  registrar  has 
no  power  to  revive  the  mortg^agfe  by 
maJang  a  memorandum  on  the  register 
that  the  entry  of  discharge  was  made 
by  mistake.  Bell  v.  Bhjthy  L.  R., 
6Eq.  201;4Ch.l36.  Where  an  entry 
on  the  register  has  been  made  by  mis- 
take, the  proper  course  is  to  applr  to 
the  Admiral^  Division  of  the  High 
Court  for  an  order  to  rectify  the  mis- 
take.    The  Bote  J  L.  R. ,  4  A.  &  E.  6. 

(n)  As  to  the  priority  of  mortga- 
gees under  the  system  of  registry 
adopted  before  the  present  act,  see  Ex 
parte  Jonee,  2  Tyr.  671;  fl'.  C,  2  C.  & 
J.  613. 
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his  mortgage  be  deemed  to  be  the  owner  of  a  ship  or  share,  nor 
shall  the  mortgagor  be  deemed  to  have  oeased  to  be  such  owner, 
except  in  so  far  as  may  be  necessary  for  making  the  ship  or 
share  available  as  a  security  for  the  mortgage  debt  (o).  In  con- 
struing this  section,  it  has  been  held  that  a  mortgagor  who 
remains  in  the  ostensible  ownership  of  the  ship  may  confer  a 
right  of  lien  against  her  for  necessary  repairs  {p). 

Power  of  sale.  By  sect.  71,  every  registered  mortgagee  has  power  absolutely 
to  dispose  of  the  ship  or  share  in  respect  of  which  he  is  regis^ 
tered,  and  to  give  effectual  receipts  for  the  purchase-money.  If, 
however,  there  are  more  persons  than  one  registered  as  mort- 
gagees of  the  same  ship  or  share,  no  subsequent  mortgagee 
may,  except  under  the  order  of  some  Court  capable  of  taking 
cognizance  of  such  matters,  seU  it  without  the  concurrence  of 
every  prior  mortgagee  (q). 

There  is  nothing  in  the  section  to  qualify  the  exercise  of 
this  power.  In  one  of  the  forms  of  mortgage,  printed  in  the 
Appendix  (r),  there  is  a  condition  that  the  power  of  sale  shall 
not  be  exercised  until  after  the  day  on  which  the  mortgage 
money  is  covenanted  to  be  paid.  Unless,  however,  a  special 
provision  is  inserted  in  the  mortgage  requiring  some  specified 
notice  for  repayment  of  the  mortgage  money  to  be  given 
before  the  power  of  sale  is  exercised,  there  seems  nothing 
to  prevent  the  mortgagee  making  immediate  demand  for  the 
repayment  of  the  mortgage  money  at  any  time  after  the  day  on 
which  the  money  is  covenanted  to  be  paid,  and  in  case  of  non- 
payment proceeding  forthwith  to  sell  the  ship. 


(o)  The  effect  of  this  section  is,  not 
to  limit  the  common  law  rights  of  a 
mortgagee,  but  to  protect  him  against 
claims  for  which  he  might  otherwise 
be  liable  as  owner  in  possession.  Dickin  - 
aon  Y.  Kitehen,  8  E.  &  B.  789. 

{p)  JFUUama  y.  AUmp,  10  0.  B., 
N.  S.  417.  But  the  shipwright,  of 
course,  only  retains  his  lien  so  long  as 
he  retains  possession.  The  SeiOf  L.  R. , 
1  A.  &  E.  353. 

{q)  Although  the  second  mortgagee 
of  a  ship  cannot  take  possession  as 
against  a  first  mortg^agee,  yet  as  against 
afi  other  persons  he  has  a  right  to  take 
possession,  and  can  enforce  such  right 


if  necessary  by  obtaining  the  appoint- 
ment of  a  receiver.  See  the  judgment 
of  Lindley,  J.,  in  Keith  y.  JBurrowsj 
1  C.  P.  D.  722.  This  dictum  does  not 
seem  to  be  affected  by  the  judgments 
afterwards  deliyered  in  the  same  case 
by  the  Court  of  Appeal  and  the  House 
of  Lords ;  2  C.  P.  D.  163 ;  2  App. 
Ca.  636 ;  see  also  Lwerpool  Marine^  ^e, 
V.  Wihofi,  L.  B.,  7  Ch.  607.  As  to 
the  right  of  a  second  mortgagee  of 
shares  in  a  ship  to  arrest  the  wip  by 
Admiralty  process,  see  The  Volant^  Br. 
&  L.  323. 
(r)  SeeAppendix,  *'rorms,'*No,  11. 
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By  sect.  72  of  the  Merchant  Shipping  Act,  1854,  a  registered  Bankruptcy 
mortgage  of  any  ship  or  share  is  not  affected  by  any  act  of  ^^  "^<>^»«fi^^- 
bankruptcy  oonunitted  by  the  mortgagor  after  the  date  of  the 
record  of  the  mortgage,  notwithstanding  the  mortgagor  at  the 
time  of  his  becoming  bankrupt  may  have  in  his  possession  and 
disposition  and  be  reputed  owner  of  the  ship  or  share  thereof. 
The  mortgage  is  also  to  be  preferred  to  any  right,  claim  or 
interest  in  the  ship  or  any  share  thereof  which  may  belong  to 
the  assignees  of  the  bankrupt. 

Mortgages,  when  duly  registered,  were  expressly  excepted 
from  the  effect  of  the  reputed  ownership  clauses  contained  in 
the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  72 ;  and  the  Bankrupt 
Law  Consolidation  Act,  12  &  13  Yict.  c.  106,  s.  125,  continued 
the  exception.  But  the  present  Bankruptcy  Act,  32  &  33  Yict. 
c.  71,  contains  no  express  provisions  on  the  subject,  probably 
because  the  72nd  section  of  the  Merchant  Shipping  Act,  1854, 
was  considered  to  render  any  such  provision  unnecessary  {h). 

By  sect.  73  of  the  Merchant  Shipping  Act,  1854,  a  registered  Transfer  of 
mortgage  of  a  ship  or  share  may  be  tranBfeired  to  any  person.  ^'"'^- 
The  tnmsfer  may  be  by  an  indorsement  on  the  mortgage  (^),  and 
on  its  production  the  registrar  must  enter  in  the  register  book 
the  name  of  the  transferee  as  mortgagee  of  the  ship  or  shares 
therein  mentioned,  and  by  memorandum  mader  his  hand,  record 
on  the  instrument  of  transfer  that  the  same  has  been  recorded 
by  him,  stating  the  date  and  hour  of  such  record. 

By  sect.  74,  if  the  interest  of  any  mortgagee  in  a  ship  or 
share  becomes  transmitted  in  consequence  of  death,  bankruptcy 
or  insolvency,  or  in  consequence  of  the  marriage  of  a  female 
mortgagee,  or  by  any  lawful  means  other  than  by  a  transfer 


(«)  See  Bobinton  t.  MeDonmU,^  6  M. 
&  8.  228;  Hay  t.  Fairbaim,  2  B.  &  A. 
193;  8.  C.  in  error,  2  B.  &  B.  114;  Ex 
parte  Bums,  1  Jac.  k  W.  378 ;  Kirkley 
T.  Hodffionj  1  B.  &  G.  688,  which  were 
dedded  npon  the  repealed  Bankrupt 
Ax^  In  Campbell  Y.  Thomwttf  2  Hare, 
140,  where  a  mortgagee  had  oniitted  to 

Sooore  an  indomement  within  thirty 
j»  after  the  return  of  the  veasel,  and 
the  owner  had  aubeeq^uently  become 
bankrupt,  it  was  decided  that  the 
fanner  nad  no  equity  distinct  from  hia 


le^  rights  to  restrain  the  sale  of  the 
ship  by  the  assignee.  But  see  the 
M.  8.  Act,  1862,  8.  3,  ante,  p.  55. 
See  also  Doitglaa  y.  JRuttell,  4  Sim.  524  ; 
Zficon  V.  Lifef$j  32  L.  J.,  Ch.  25,  and 
Liverpool  Borough  Bank  v.  Turner^  J. 
&  H.  170  ;  Stcaimton  v.  Clay,  32  L.  J., 
Gh.  503;  4  Glff.  187;  see  also  the 
Bills  of  Sale  Act,  1878  (41  &  42  Vict, 
c.  31). 

(t)  See  Appendix,  "Forms,"  Noe. 
U  &  12. 
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according  to  the  proTisioiis  of  the  act,  the  transmission  must  be 
authenticated  by  a  declaration  of  the  person  to  whom  such  in- 
terest has  been  transmitted,  made  in  the  specified  form  (o),  and 
containing  a  statement  describing  the  maoner  in  which,  imd 
the  party  to  whom,  such  property  has  been  transmitted.  This 
declaration  must  be  made  and  subscribed,  if  the  declarant  resides 
at  or  within  five  miles  of  the  custom  house  of  the  port  of  registry, 
in  the  presence  of  the  registrar,  but  if  beyond  that  distance  in 
the  presence  of  any  registrar  or  of  any  justice  of  the  peace,  and 
must  be  accompanied  by  the  Bame  evidence  as  is  required  to 
authenticate  a  corresponding  transmission  of  property  from  one 
registered  owner  to  another  {p). 

By  sect.  75,  the  registrar,  upon  the  receipt  of  this  dedaration 
and  the  production  of  the  evidence,  must  enter  the  name  of  the 
person  or  persons  entitled  under  such  transmission  in  the  register 
book  as  mortgagee  or  mortgagees  of  the  ship  or  share  in  respect 
of  which  such  traosmission  ha^  taken  place.     ^ 


Admiralty 
junadictdon 
in  respect  of 
mortgages. 


By  the  3  &  4  Vict.  c.  65,  s.  3,  the  Admiralty  Division  of  the 
High.  Court  has  jurisdiction  over  all  causes  of  action  in  respect 
of  any  mortgage  when  the  ship  13  under  arrest  by  process  of 
the  Court;  and  by  the  Admiralty  Court  Act,  1861  (q),  sect.  11, 
jurisdiction  is  conferred  upon  the  Admiralty  Division  over  any 
claim  in  respect  of  any  mortgage  duly  registej'ed  under  the 
Merchant  Shipping  Act,  1854,  whether  the  ship  or  the  proceeds 
thereof  be  under  arrest  of  the  Court  or  not. 


Bights  of 
mortgagor 
and  mort- 
gfagee  as  to 
ship. 


The  mortgagor,  so  long  as  he  is  in  possession,  is  absolute- 
owner,  except  in  so  far  as  is  necessary  for  making  the  ship 
available  as  a  security  for  the  mortgage  debt.  He  can,  there- 
fore, bind  the  mortgagee  by  a  charter  party  (r) ;  but  he  cannot 
assign  the  freight  to  a  third  person  before  it  becomes  due,  so  as 
to  prevent  the  *  mortgagee  of  the  ship,  on  taking  possession 


(0)  See  Appendix  "Forms,"  Nos. 
13»  14,  16. 

Ip)  See  ante^  p.  46. 

(o)  The  24  Vict.  c.  1 0 ;  Tfuf  FortUude, 
2  W.  Rob.  217. 

(r)  Chllifu  y.  Lamport,  34  L.  J., 
Oh.  196;  13  W,  R.  283;  U  Jur., 
N.  S.  1. ;  Johnson  y.  I%e  Royal  Mail 
Steam  Packet  Company,  L.  R.,  3  C.  P. 
38.    But  in  a  case  where  a  mortgagee 


took  with  notice  of  a  charter  party 
entered  into  by  the  mortgagor,  the 
Lords  Justices  granted  an  interlocutory 
injunction  restraining  the  mortgagee 
from  exercising  his  power  of  sale  in 
such  a  manner  as  to  interfere  with  the 
rights  of  the  charterer.  The  injunc- 
tion was  dissolyed  at  the  hearing.  De 
Mattos  V.  Gibton,  4  De  G.  &  J.  276. 
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before  the  freight  is  due,  from  reoeiving  it  («).  The  judgment 
oreditor  of  a  mortgagor,  who  is  the  registered  owner  of  a  ship, 
oannot  take  her  in  execution  as  against  the  mortgagee,  for  this 
would  defeat  the  right  of  the  mortgagee  to  make  the  ship  avail- 
able as  a  security  for  his  debt  {t).  On  default  in  payment  of 
the  mortgage  money  or  interest,  the  mortgagee  is  entitled  to 
take  possession  of  the  ship,  and,  if  he  is  in  possession,  he  is  en- 
titled to  use  the  ship  (u).  When  a  mortgagee  in  order  to  ob- 
tain possession  of  the  ship  is  compelled  to  pay  money  to  satisfy 
a  maritime  lien  on  the  ship  for  wages  he  is  entitled  to  recover 
the  sum  so  paid  from  the  person  from  whom  the  wages  were 
owing  (t?). 

But  although  an  absolute  assignment  of  a  ship,  as  we  have 
seen,  passes  to  the  transferee  the  accruing  freight  (ir),  yet  it  is 
well  established  that  a  mortgagee  obtains  at  the  time  of  the  —as  to 
mortgage  no  absolute  right  to  the  accruing  freight  as  an  incident  ^  ' 
of  his  mortgage ;  but  if  he  takes  possession  of  the  ship  before 
the  freight  is  actually  earned,  he  then  becomes  entitled  to  the 
accruing  freight  as  an  incident  of  his  possession  (;r) ;  and  if  he 
finds  any  cargo  on  board  in  respect  of  which  the  mortgagor  has 
a  lien,  the  mortgagee  succeeds  to  that  lien,  and  can  enforce  it 
in  a  court  of  law(^).  It  will  generally  suffice  if  he  takes 
possession  after  the  ship  has  arrived  in  dock  but  before  the 
cargo  is  delivered,  as  imtil  then  the  right  to  freight  does  not  in 


{$)  Brotcn  v.  Tanner^  L.  B.,  3  GH. 
697;  WUsany,  WiUon,  L.  R.,  14  Eq. 
82 

.     {t)  Dichinwn  v.  Kitchen,  8  E.  &  B. 
789. 

(«)  lU  Matto$  T.  OihtMy  30  L.  J., 
Ch.  146.  As  to  the  right  of  a  mort- 
gagee to  use  the  ship,  see  The  European 
and  Auttralian  ^oyal  Mail  Packet  Cofn^ 
pony  V.  The  Royal  Mail  Steam  Packet 
Company,  4  K.  &  J.  676 ;  TFUliams  y. 
Allemp,  10  C.  B.,  N.  8.  417. 

M  Johnson  t.  The  Royal  Mail  Steam 
Packet  Company,  L.  R.,  3  C.  P.  38. 

^1^)  See  ante,  p.  64. 

\x)  Dean  ▼.  McOhie,  4  Bing.  46; 
KerewiU  v.  JBithop,  2  Tyr.  602  ;  S.  C, 
20.  &  J.  629.  See  also  Broum  v.  Ifbrth, 
8  Ezch.  1,  where  the  ship,  with  all  her 
freight  and  earnings,  was  mortgaged, 
Alexander  y.  Simme,  6  De  G.,  M.  &  G-. 
67;  Gardner  y.  Caaenove,  1  H.  &  N. 
423 ;  Langton  y.  Morton,  6  BeaY.  22 ; 
Willie  y.  PiOmer,  7  C.  B.,  N.  8.  340; 
Keith  Y.  Burrowiy  2  App.   Ca.   636. 


The  first  registered  mortgagee  of  a 
ship  by  taking  possession  ol  her  before 
the  freight  is  completely  earned  ac- 
quires a  right,  as  against  other  persons 
having  equitable  chjurges  on  the  freight 
of  which  he  had  no  notice,  to  retain 
out  of  the  freight  not  only  the  sum 
due  in  respect  of  his  mortgage,  but 
also  any  otner  sum  due  to  Mm  in  re- 
spect of  which  he  had  subsequently 
acquired  a  chargfe  on  the  freight,  and 
this  notwithstanding  that  the  other 
persons  having  equitable  charges  on 
the  freight  gfave  notice  of  their  (marges 
to  the  charterer  by  whom  the  freight 
was  payable  before  the  mortgagee  gave 
notice  to  the  charterer  of  his  charge. 
The  Liverpool  Marine  Credit  Co,  v. 
Wileoti,  L.  R.,  7  Ch.  607. 

{%/)  It  seems  to  maike  no  difference 
whether  the  mortgage  is  made  prior  to 
the  commencement  of  the  voyage  or 
the  very  da^  before  possession  is  taken. 
See  per  Mellish,  L.  J.,  Keith  v.  Bur^ 
rom,  2  C.  P.  D.  at  page  166. 
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ordinary  oases  aeorue  (z).  But  where  the  mortgage  relates  to  a 
portion  of  the  ship  only,  and  so  the  mortgagee  is  not  entitled  to 
take  possession  of  the  ship  and  to  demand  the  entire  freight,  he 
may  efiPeotnally  assert  his  claim  to  his  share  of  the  freight  by 
such  intervention  as  is  possible  under  the  ciroumBtanGes(a). 

It  is  important  to  distinguish  between  freight  in  the  proper 
sense  of  the  word  and  sums  of  money,  which,  although  they 
may  represent  increased  value  received  by  the  owner  of  the 
ship,  and  may  be  described  in  mercantile  contracts  as  repre- 
senting freight,  yet  do  not  constitute  freight  in  the  proper 
sense  of  the  word.  "  Nothing  is  freight  unless  there  is  involved 
in  it  a  contract  to  carry ;  ...  if  there  is  no  contract  to  carry, 
then,  although  the  sum  to  be  paid  may  be  called  freight,  it  is 
not  in  point  of  law  freight  within  the  rule  that  the  mortgagee 
is  entitled  to  the  accruing  freight "  (6). 


Certificates  of       We  have  ah^ady  mentioned  the  powers  conferred  by  the 

mortgage. 


{z)  Cato  V.  Irvinff,  5  De  G.  &  S.  210 ; 
but  see  Eutden  v.  Tdpe,  L.  B.,  3  Ex. 
269. 

{a)  Benyon  y.  Goddm,  3  Ex.  D.  263. 

{b)  Per  Melliflh,  L.  J.,  Keith  v. 
Burrows,  2  0.  P.  D.  at  page  167.  In 
the  case  of  Keith  t.  Burrotcs,  1  C.  P.  B. 
722 ;  2  G.  P.  D.  163  ;  2  Appeal  Cases, 
636,  the  facts  were  these.  Cargo  -^as 
shipped  on  account  of  ship  under  bills 
of  hiding,  which  stated  the  freight 
to  be  la.  per  ton.  The  ordinary  rate 
of  freight  at  the  time  was  66«.  The 
bills  of  lading  were  made  out  to  the 
order  of  the  shippers,  who  drew  biUs 
on  the  shipowner  for  the  price  of  the 
cargo.  Ilie  shipowner,  m  order  to 
meet  the  bills,  procured  advances  from 
the  defendants  on  the  terms  that  the 
cargo  should  be  sold  afloat,  and  that 
the  defendants  should  receive  the  pro- 
ceeds on  account  of  the  shipowner. 
The  cargo  was  sold  accordingly  by  the 
shipowner  and  the  defendants  to  J.  & 
Co.,  and  one  of  the  terms  of  the  con- 
tract of  sale  was  expressed  to  be  '*  as 
cargo  is  coming  on  ship's  account 
freight  is  to  be  computed  at  65«.  per 
ton.  *  *  The  bills  of  exchange  were  met 
by  the  shipowner  with  the  money  ad- 
vanced by  the  defendants ;  and  the 
shipowner,  having  obtained  the  bills 
of  lading  indorsed  by  the  shippers, 
handed  mem  to  the  defendants.    The 


shipowner  indorsed  on  the  bills  of 
ladmg  a  memorandum  to  the  following 
effect: — ^We  assign  our  interest  in  the 
within  freight  to  B.  and  P.  (tiie  de- 
fendants). The  freight  assigned- is  at 
the  rate  of  66«.  per  ton,  and  not  the 
nominal  amount  of  U.  per  ton.  When 
the  ship  arrived,  the  plaintiffs,  who 
were  registered  mortgagees,  took  pos- 
session of  her  and  ckumed  payment  of 
freight  at  the  higher  rate  of  65«.  The 
Common  Pleas  Division  held  that  the 
plaintiffs  were  entitled  to  freight  at 
the  higher  rate ;  but  this  decision  was 
reversed  by  the  Court  of  Appeal.  The 
Court  of  Appeal  held  that  the  real 
freight  was  the  sum  named  in  the  bills 
of  lading ;  the  bills  of  lading,  as  ap- 
peared by  the  surrounding  circum- 
stances, were  a  valid  contract  and  not 
a  mere  sham,  for  it  was  never  intended 
that  the  shipowner  should  have  the 
goods  until  he  met  the  bills,  and  there- 
fore the  goods  could  not  be  treated  as 
if  they  were  the  shipowner's  own  goods 
at  the  time  they  were  shipped.  The 
Court  of  Appeal  further  held  that  the 
contract  of  sale  to  J.  &  Co.  was  in  no 
sense  a  contract  of  carriage,  and  the 
66f.  mentioned  in  that  contract  was 
not  freight,  but  purchase  money  only. 
The  decision  of  the  Court  of  Appeal 
was  affirmed  by  the  House  of  Lords. 
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Merchant  Shipping  Act,  1854,  with  reference  to  certificates  of 
sale  (o).  Powers  in  many  respects  similar,  but  which  may  be 
exercised  not  only  with  respect  to  the  whole  ship,  but  also  with 
respect  to  any  share,  are  also  given  by  the  statute  in  eases  of 
mortgage.  But  in  cases  of  mortgage  the  powers  are  rarely 
exercised. 

Sect.  76  provides  for  the  granting  by  the  registrars  of  certifi- 
cates of  mortgage  to  any  registered  owner  desirous  of  disposing 
of  his  interest  at  any  place  out  of  the  country  or  possession 
where  the  ship  is  registered,  in  the  same  way  and  upon  the  same 
particulars  being  furnished  as  in  cases  of  intended  sale  (d).  In 
eases  of  mortgage,  however,  the  maximum  amount  of  the 
charge  to  be  created  must,  if  fixed,  be  stated. 

By  sect.  79,  the  certificates  of  mortgage  must  be  in  a  form 
given  by  the  statute  (e) ;  and  by  sect.  80,  the  following  rules  are 
laid  down  with  respect  to  them  by  the  statute  :— 

(1.)  The  power  must  be  exercised  in  conformity  with  the 

directions  contained  in  the  certificate. 
(2.)  A  record  of  every  mortgage  made  under  it  must  be  in- 
dorsed on  it  by  a  registrar  or  British  consular  officer  (/). 
(3.)  No  mortgage  bond  fide  made  under  it  can  be  impeached 
by  reason  of  the  person  by  whom  the  power  was  given 
dying  before  the  making  of  the  mortgage. 
•  (4.)  Whenever  the  certificate  contains  a  specification  of  the 
place  at  which,  and  a  Umit  of  time  not  exceeding  twelve 
months  within  which,  the  power  is  to  be  exercised,  no 
mortgage  bond  fide  made  to  a  mortgagee  without  notice 
can  be  impeached  by  reason  of  the  bankruptcy  or  insol- 
vency of  the  person  by  whom  the  power  was  given. 
(5.)  Every  mortgage  registered  on  the  certificate  in  the 
manner  required  by  the  act  has  priority  over  all  mort- 
gages of  the  same  ship  or  share  created  subsequentiy  to 
the  date  of  the  entry  of  the  certificate  in  the  register 
book;  and  if  there  be  more  mortgages  than  one  so 
indorsed,  the  mortgagees  claiming  under  them  are  en- 
titied  to  priority  according  to  the  date  at  which  a  record 
of  each  instrument  i^  indorsed  on  the  certificate,  and  not 
according  to  the  date  of  the  instrument  creating  the 

(e)  Antey  p.  48.  (/)  As  to  consular  fees,  see  Appen- 

U)  Ante,  p.  49.  dix  *<  Orders  in  GouncU.'' 

(#)  See  Appendix  «  Forms,"  No.  16. 
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mortgage,  notwithBtanding  any  express,  implied  or  con- 
stniotive  notioe. 

(6.)  Subject  to  these  rules,  every  mortgagee  whose  mortgage 
is  registered  on  the  certificate  has  the  same  rights  and 
powers,  and  is  subject  to  the  same  liabilities,  as  if  his 
mortgage  had  been  registered  in  the  register  book  instead 
of  on  the  certificate. 

(7.)  The  discharge  of  any  mortgage  registered  on  the  certifi- 
cate may  be  indorsed  on  it  by  any  registrar  or  British 
consular  officer,  upon  the  production  of  such  evidence  as 
is  required  by  the  act  to  be  produced  to  the  registrar  on 
the  entry  of  the  discharge  of  a  mortgage  in  the  register 
book ;  and  when  this  is  done,  the  estate  which  passed  to 
the  mortgagee  vests  in  the  same  person  in  whom  it 
would  have  vested  if  no  mortgage  had  been  made. 

(8.)  Upon  the  delivery  of  any  certificate  of  mortgage  to  the 
registrar  by  whom  it  was  granted,  he  must,  after  record- 
ing in  the  register  book,  in  such  manner  as  to  preserve 
its  priority,  any  unsatisfied  mortgage  registered  on  it, 
cancel  it,  and  enter  the  fact  of  the  cancellation  in  the 
register  book;  and  every  certificate  so  cancelled  is 
void  (g). 

Captdee.  Title  by  capture  occurs  when  the  vessel  of  an  enemy  is  taken 

in  time  of  war,  by  a  ship  belonging  to  a  hostile  country  (A),  and 
is  condemned  by  a  competent  court  {%), 


Bj  pirates. 


Pirates,  who  have  been  styled  hostes  humani  generis^  are  not 
recognized  by  the  law  of  nations  as  enemies,  so  as  to  entitle 
them  to  the  right  of  capture  {j) ;  and  if  ships  or  goods  taken  by 
them  be  brought  into  a  port  of  this  country,  they  ought  to  be 
returned  to  the  owner,  because  goods  piratically  taken  cannot 


(^)  It  is  important  to  bear  in  mind, 
that,  by  sect.  100  of  the  M.  S.  Act, 
1854,  aU  persons  beneficially  interested 
(odierwise  than  by  way  of  mortg^age) 
in  any  ship  or  share  which  is  regis- 
tered in  the  name  of  another  person, 
are  made  liable  to  the  pecuniary  penal- 
ties imposed  by  the  statute  or  any 
other  statute,  on  owners  of  ships  and 
shares. 

(A)  Wihon  v.  Forstery  6  Taunt.  26. 
See  The  Ionian  Ships,  2  Spinks,  212. 


(i)  MoUoy,  B.  1,  c.  2  and  3 ;  Auie- 
vedo  V.  Camhrid^e^  10  Mod.  77  ;  Bynk- 
ershoek  Quiest.  Publ.  Juris,  L.  1,  c.4, 
I^ons  edit.  1767 ;  see  also  per  Lord 
Mansfield  in  Gou  y.  Withen^  2  Burr. 
690. 

{J)  Grotius  do  Jure  Belli  ac  Pacis, 
ib.  3,  c.  9,  s.  16 ;  MoUoy,  B.  1,  o.  4 ; 
and  In  re  Teman  or  Tivnanj  6  B.  &  S. 
645 ;  33  L.  J.,  M.  G.  201 ;  and  Attor- 
ney' General  for  Colony  of  Hong  Kong  y. 
KiPok-a-Sing^  L.R.,  5  P.  C.  179. 
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be .  tranfif erred  to  a  third  person  as  against  their  legitimate 
owner  {k). 

A  person  who  in  good  faith  and  innocently  purchases  a  vessel 
formerly  employed  as  a  pirate,  before  proceedings  have  been 
instituted  for  her  condemnation,  may  acquire  a  good  title  to  her 
as  against  the  Crown  (/).  The  vessels  of  any  established  govern- 
ment cannot  be  treated  as  pirates  {m). 

Capture  is  usually  made  by  a  Queen's  ship,  or  by  a  mer-  Bj  a  Qtwen's 
chant  vessel  fighting  in  self-defence.  In  former  times  capture  ch^t^vSSf. 
was  frequently  made  by  a  merchant  vessel  having  letters  of 
marque  (n)  from  the  sovereign.  It  has  been  doubted  whether 
a  private  vessel  uncommissioned  may  capture  the  ships  of  an 
enemy  {o) ;  the  better  opinion  seems  to  be,  that  uncommissioned 
vessels  of  a  belligerent  state,  although  they  can  acquire  no 
private  property  in  hostile  ships,  may  at  all  times  capture  them, 
without  being  deemed  by  the  law  of  nations  to  be  pirates  (p). 

The  property  in  vessels  or  cargoes  taken  as  and  duly  adjudi-  To  whom 
cated  to  be  prize  belongs  to  the  state,  and  no  subject  can  have  pj^^."^ 
any  interest  in  them,  except  by  statute,  or  under  a  grant  from  longa, 
the  Crown  (q).    The  distribution  of  the  property  in  captured 


(k)  The  27  Edw.  3,  stat.  2,  o.  13; 
Jeiik.  Cent.  165 ;  MoUoy,  B.  I,  o.  4, 
8.  22 ;  The  ffereulesj  2  Dodson,  372. 

(/)  The  Tekgrafo,  L.  R.,  3  P.  C.  673. 
See  alflo  the  13  &  14  Vict.  c.  26,  by 
which  jnrisdictioii  ia  giyen  to  the  Court 
of  Admiralty  to  adjumeato  on  qacstions 
arising  from  engagements  with  pirates 
by  Queen's  ships,  or  ships  of  war  be- 
longing to  the  East  India  Company, 
and  to  restore  to  the  owners,  on  pay- 
ment of  salrage,  property  re-taken 
from  pirates.  See  also  a  Report  of 
the  Statute  Law  Commission  relating 
to  piracy,  session  1878. 

(m)  MoHoy,  B.  1,  o.  4,  s.  4  ;  The 
Eeknay  4  Rob.  3;  Fhillimore*s  Int. 
Law,  Tol.  1,  p.  425. 

(»)  These  are  extraordinary  commis- 
sions issued,  either  in  time  of  open  war, 
or  in  time  of  peace  after  all  attempts  to 
procure  legal  redress  have  failea,  by 
the  Lords  of  the  Admiralty,  or  the 
vice-admirals  of  a  distant  province,  to 
the  commanders  of  merchant  ships 
authorizing  reprisals,  for  reparation  of 
the  damages  sustained  by  them  through 
enemies  at  sea ;  they  are  either  tpeeialy 
to  make  reparation  to  individuals,  or 
feneral,  when  issued  by  the  govem- 

M.P. 


ment  of  one  state  against  all  the  sub- 
jects of  another.  See  1  Beawes,  31 1 ; 
1  Black.  Com.  258.  An  interesting 
account  of  the  extent  to  which  this 
practice  was  formerly  carried  will  be 
found  in  Hallam's  Middle  Ages,  vol.  2, 
pp.  396-7. 

(o)  1  Kent,  Com.  96 ;  Lord  Hale*s 
Treatise  concerning  the  Customs; 
Harg.  Law  Tracts,  245. 

{p)  I  Kent,  Com.  96 ;  Kent's  Inter- 
national Law,  by  Abdy,  247.  The 
Johanna  Emilia,  1  Spk.  319;  The  Re- 
beckah,  I  Rob.  227,  231,  n. ;  The  HaaaCy 
1  Rob.  286  ;  The  Amor  Parentium,  ib. 
303;  Fhillimore*s  Int.  Law,  vol.  3, 
pp.  151,  152,  ed.  1873;  and  ^^-ot^ft  v. 
The  United  States,  8  Cranch,  132.  The 
principal  European  Powers,  by  the 
Declaration  of  Paris  (16  April,  1856), 
declared  that  **  Privateering  is  and  re- 
mains abolished.  * '  Hertslet*  s  Treaties, 
vol.  X.  p.  547. 

{q)  See  Vattell's  Law  of  Nations,  bk. 
3,  c.  15,  s.  229 ;  1  Black.  Com.  by 
Christiauj  259,  note :  the  judgment 
of  Lord  StowcU  in  The  JEUebe,  6  Rob. 
182,  the  judgment  of  Sir  John  NichoU 
in  The  Thetis,  3  Hagg.  231,  and  the 
judgment  of  Sir  Robert  Phillimore  in 
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vessels  taken,  either  by  a  Queen's  ship  or  by  a  private  vessel 
of  this  country  acting  under  letters  of  marque,  became  during 
the  Pronoli  war  the  subject  of  legislative  enactments  (r). 
During  the  Crimean  war,  "  The  Prize  Act,  Russia,  1854  "  (17 
Vict.  c.  18),  was  passed  for  the  regulation  of  rights  of  prize  and 
capture.  This  act  expired  with  that  war.  The  act  by  which 
naval  prizes  are  now  regulated  is  "  The  Naval  Prize  Act,  1864  ". 
(27  &  28  Vict.  c.  25).  This  is  a  permanent  statute,  and  deals 
with  the  whole  question  of  prize  courts,  procedure,  special  cases 
of  capture,  prize  salvage,  and  bounty.  By  the  27  &  28  Vict.  c.  23, 
all  the  earlier  naval  prize  acts  are  repealed,  and  by  the  27  &  28 
Vict.  c.  24,  regulations  are  made  in  respect  of  navy  prize  agents. 

An  important  branch  of  this  subject  is  the  law  and  prac 
tice  of  condemnation,  inasmuch  as  in  time  of  peace,  a  title  to 
vessels  may  be  acquired  by  purchase  in  the  ordinary  course  of 
business,  the  validity  of  which  may  depend  upon  a  previous  legal 
condemnation  in  time  of  war,  an  official  copy  of  which  con- 
demnation is  required  for  the  purpose  of  registering  as  a  British 
ship  («).  It  has  been  said,  however,  that  no  title  to  a  captured 
British  ship  can  be  acquired  by  a  subject  of  this  country, 
although  the  sale  to  him  is  subsequent  to  a  legal  condemnation 
by  a  foreign  Court  (t). 

The  proceedings  in  cases  of  prize  being  in  rem,  the  proper 
tribunal  to  condemn  a  captured  vessel  is  the  Admiralty  Court 


The  Batida  and  Kit^ee  Booty ^  L.  R.,  1 
A.  &  E.  at  p.  134.  It  would  seem  that 
by  the  common  law  goods  taken  from 
an  enemy  belonged  to  the  captor. 
Finch's  Law,  28,  178 ;  R.  v.  Broom, 
12  Mod.  135 ;  Murrottgh  v.  Comi/ns,  1 
Wils.  213. 

(r)  The  statutes  relating  to  prizes 
andprize  agents  wiU  be  found  collected 
in  Pritcha^'s  Admiralty  Digest,  ed. 
1847,  tit,  "Prize,**  up  to  the  date  of 
that  work.  See  also  Phillimore,  In- 
ternational Law,  vol.  3  ;  Lushington, 
Prize  Law ;  and  Pistoye  and  Du  Verdy, 
Traits  des  Prises  Maritimes.  The  in- 
structions as  to  the  disposal  of  cap- 
tured vesselB,  the  standmg  interroga- 
tories to  be  administered  in  prize  cases, 
and  the  principal  Orders  m  Council 
issued  duiing  the  Russian  war  with 
regard  to  belligerent  rights,  are  set 
out  in  the  appendix  to  the  first  volume 
of  Spink's  Reports.  The  Prize  Juris- 
diction of  the  High  Ck>urt  of  Admiralty 


of  Scotland  was,  by  the  6  Geo.  4,  c.  120, 
vested  in  the  High  Court  of  Admiralty 
of  England.  Since  the  Act  of  Union, 
the  Court  of  Admiralty  in  Ireland  has 
not  taken  cognizance  of  prize  ques- 
tions. See  Parliamentary  Report,  Ad- 
miralty Court  in  Ireland,  session  1864, 
Appendix  A. 

(«)  ThertnoUn  v.  Sands,  Carth.  423  ; 
per  Lord  Mansfield,  Goss  v.  Withers, 
2  Burr.  694  ;  Nostra  Signora  de  hs  An- 
gelos,  3  Rob.  287;  The  M.  S.  Act, 
1854,  s.  40. 

{t)  Per  Lord  Eldon  in  Woodward  v. 
Lark'm,  3  Esp.  288.  The  4oth  section 
of  the  27  &  28  Vict.  c.  25,  gives  power 
to  her  Majesty  in  Coimcil  to  make 
such  orders  as  may  seem  expedient  for 
prohibiting  or  aUowing  the  ransoming 
or  entering  into  any  contract  or  agree- 
ment for  the  ransoming  of  any  ship  or 
vessel  belonging  to  her  Majesty's  sub- 
jects, and  taken  as  prize  by  any  of  her 
Majesty's  enemies. 
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of  the  country  of  the  captor,  acting  in  that  country  (w).  And 
by  the  law  of  nations  a  prize  cannot  be  legally  condemned  by 
a  consul,  or  other  minister  of  the  captor's  country  in  the  port  of 
a  neutral  state  to  which  she  has  been  taken  (x). 

A  further  consequence  of  these  proceedings  being  /;}  rem  which  In  what  place, 
is  stated  by  the  writers  on  civil  law,  and  admitted  by  most  of 
ihe  Admiralty  Courts  in  Europe,  is,  that  at  the  time  of  the 
condemnation  the  prize  must  be  infra  prcBsidia^  that  is,  within 
the  dominion  of  the  captor's  country.  The  English  Court  of 
Admiralty,  however,  whilst  recognizing  this  principle  in  theory, 
has,  by  its  practice,  adopted  a  different  rule,  holding  that  a 
prize  taken  by  a  British  subject  may  be  condemned  by  the 
Court  of  Admiralty  in  this  country,  although  she  is  in  a  neutral 
port  at  the  time  of  the  sentence ;  and  in  accordance  with  the 
rule,  that  in  the  conduct  of  war  that  must  be  held  to  be  lawful 
in  your  enemy  which  is  practised  by  yourself,  similar  con- 
denmations  by  foreign  Courts  of  Admiralty  have  been  upheld 
here(y). 

For  purposes  of  condemnation  ports  belonging  to  allies  are 
considered  as  ports  belonging  to  the  belligerent  country  to  which 
they  are  allied,  so  that  a  sentence  by  a  consul  of  the  captor's 
country  given  in  the  country  of  an  ally,  to  a  port  of  which  the 
vessel  has  been  taken,  is  valid  (z). 

The  Admiralty  Court  of  Frizes  alone  has  jurisdiction,  not 
only  over  the  question  of  prize,  but  also  over  all  its  consequences 
with  respect  to  freight,  cargo,  and  the  like ;  and  wherever  such 
questions  arise,  the  Courts  of  Common  Law  are  guided  by  its 
decisions  {a). 

{u\  MoUoY,  B.  I,  0.  2,  8.  21 ;   per  port,  or  in  the  port  of  an  ally,  is  valid, 

Lora  StoveU,  The  Had  Oyen,  1  Bob.  and  may  be  rightfully  proceeded  with 

139.  in  the   Courts  of  the  captors.     See 

(x)  The  Flad  Oi/en,  ubi  mp.  ;   The  a  note  by  Mr.  Justice  Story  to  the 

Kierlighett^  3  Rob.  96 ;    Haveloek  t.  American  edition  of  Abbott  on  Ship- 

jSoehccody  S  T.  R.  268.  ping,  p.  16. 

(y)  The  Heinrieh  and  Maria,  4  Bob.  (z)  Oddy  v.  Bovill,  2  East,  473 ;  The 

43;  8.  C,  affirmed  in  Court  of  Appeal,  Chrietopher,  2  Rob.  209. 

6  Rob.  138,  note  (a) ;  The  Comet,  6  Rob.  {a)  Hughee  y.  ComeliiUy  2  Show.  232, 

286;    The   Vietorui,  Edw.   97;     The  **  for  otherwise,"  as  is  quaintly  said  in 

PoUm,  1   Spinks,   447.    See  also  the  that  case,  **  the  merchants  would  be  in 

judgment  of  Sir  Robert  Fhillimore  in  pleasant  condition ;  *'  Tompaon  v.  Smith, 

The  Oauntlet,  L.  R.,  3  A.  &  E.  381,  Sid.  320 ;  Le  Caux  v.  Eden,  2  Doug. 

at  p.  389.     In  America  this  question  594 ;  Mitchell  v.  Rodney,  2  Br.  P.  0. 

has  been  argued  on  prindple,  and  the  423  (1783) ;   Smart  y.  Wolff,  3  T.  R. 

Supreme  Court  of  the  United  States  323 ;  Oddy  v.  Bovill,  ubi  tup.    See  also 

has  held  that  a  oondemnation  of  prize  Faith  y.  Teareon,  Holt,  K.  P.  C.  113  ; 

property  whilst  lying   in   a  neutral  6  Taunt.  439,  where  a  ship  was  seized 

f2 
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When,  by  condemnation,  a  complete  title  has  vested  in  the 
captor,  the  property  in  the  prize  relates  back  to  the  time  of  the 
capture  (i),  and,  consequently,  an  assignment  by  the  captor  in 
the  meantime  is  valid  {c). 

Regiatry  after  In  order  to  entitle  a  captured  vessel  to  the  privileges  of  a 
tion.  *  British  ship  she  must  be  registered,  and,  as  in  this  case,  no 
builder's  certificate  can  be  obtained,  the  owner  must  produce  an 
official  copy  of  the  condemnation  of  the  ship,  and  must  state  in 
the  declaration  of  ownership  the  time,  place  and  Court  at  and 
by  which  she  was  condemned  (d). 


FOUEION 

Enlistxent 
Act. 


Provisions  have  been  made  from  time  to  time,  regulating  the 
conduct  of  British  subjects  during  the  existence  of  hostilities 
between  foreign  states  with  which  this  country  is  at  peace  (<?). 
The  statute  at  present  in  force  is  "  The  Foreign  Enlistment  Act, 
1870  "  (33  &  34  Vict.  c.  90),  in  which  are  several  provisions 
having  a  material  bearing  upon  the  building,  equipment  and 
employment  of  ships.  This  act  contains  most  stringent  provi- 
sions against  building  or  agreeing  to  build,  or  causing  to  be 


as  prize  by  a  commander  of  a  king's 
.ship,  and  afterwards  released,  and  it 
was  held  that  no  action  at  law  could 
be  maintained.  An  elaborate  account, 
by  Lord  Mansfield,  of  the  origin,  history 
and  practice  of  the  Admiralty  Prize 
Court  will  be  found  in  Undo  v.  Rodney ^ 
2  Doug.  613,  note.  See  also  Campden 
{Lord)  V.  HoiM,  2  H.  Bl.  683.  The  sen- 
tence of  a  foreign  Court  of  Prize 
of  competent  jurisdiction  is  binding  in 
this  country,  and,  being  a  decision 
as  to  the  status  of  property,  binds 
not  only  the  parties,  but  is  conclusive 
against  all  the  world,  as  to  the  exist- 
ence of  the  grounds  on  which  it  pro- 
fesses to  decide ;  and  if  the  sentence  is 
general  it  is  final  as  to  the  point  de- 
cided; but  if  the  sentence  itself  pro- 
fesses to  be  made  on  particular  grounds 
which  are  set  forth,  and  which  do  not 
appear  to  warrant  the  condemnation, 
or  if  the  judgment  appears  on  the  face 
of  it  to  be  contrary  to  natural  justice, 
or  to  the  law  of  nations,  the  Courts  of 
this  country  will  not  hold  themselves 
bound  by  it;  Bemardi  v.  Motteux,  2 
Doug.  676  ;  Baring  v.  CUtggetty  3  B.  & 
P.  201  ;  Pollard  v.  BeU,  8  T.  R.  434  ; 
Bolton  V.  Qladatone,  6  East,  166  ;  8,  C. 
affirmed  in  error,  2  Taunt.  86  ;  Hobbs 
V.  Hemming,  17  C.  B.,  N.  S.  791.    In 


this  case  it  was  held  that  the  finding 
of  a  matter-of-fact  by  a  Prize  Court 
cannot  be  pleaded  as  an  estoppel  in 
the  oases  where  if  adduced  in  evidence 
the  judgment  would  be  received  as 
conclusive  proof  of  the  fact  so  found. 
See  also  Bon  v.  Lippmann,  6  Ci.  &  Fin. 
1  ;  Henderson  v.  Henderson^  6  Q.  B. 
288  ;  Williams  v.  Armroydy  7  Cranch 
(Amer.),  423,  and  the  notes  to  the 
JhteheBs  of  Kingston^  Case,  2  Smithes 
L.  C.  777  (7th  ed.),  also  Storr's  Con- 
flict of  Laws,  c.  16.  As  to  the  effect 
of  condemnation  by  foreign  Admiralty 
Courts  upon  a  warranty  of  neutrality, 
see  post.  Chap.  VII.,  Insxtbanoe. 

(b)  Stevens  v.  Bagwell,  16  Ves.  139. 
As  to  the  consequences  of  restitution 
when  a  vessel  has  been  wrongfully 
captured,  see  The  Ostsee,  9  Moore,  P.  C. 
C.  160 ;  2  Spinks,  170. 

(e)  Morrough  y.  Comyns,  1  Wils.  211 ; 
Alexaitder  v.  Luke  of  Wellington,  2 
Russ.  &  M.  36. 

{d)  The  M.  S.  Act,  1864,  sects.  38 
and  40,  and  ante,  p.  18. 

{e)  See  the  69  Greo.  3,  c.  69,  repealed 
by  Uie  Foreign  Enlistment  Act,  1870  ; 
also  Burton  y.  Finkerton,  L.  R.,  2  Ex. 
340;  Att,'Gen,  y.  Sillem,  The  Alex- 
andra, 2  H.  &  C.  431 ;  The  Salvador,  L. 
R.,  3  P.  C.  218,  decisions  upon  this  act. 
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built,  any  Bhip,  or  issuing  or  delivering  any  commission  for  any 
ship,  or  equipping,  despatching,  or  causing  or  allowing  to  be 
despatched,  any  ship  with  intent  or  knowledge,  or  haying  reason- 
able cause  to  believe,  that  it  shall  or  will  be  employed  in  the 
military  or  naval  service  (/)  of  any  foreign  state  at  war  with 
any  friendly  state.  The  breach  of  any  of  these  provisions  ren- 
ders the  offender  liable  to  fine  and  imprisonment,  and  the  ship 
and  her  equipment  to  forfeiture  (g). 

If,  however,  a  person  building  or  equipping  a  ship  in  any  of 
the  above  cases,  in  pursuance  of  a  contract  made  before  the 
commencement  of  war,  forthwith  upon  a  proclamation  of  neu- 
trality gives  notice  to  the  Secretary  of  State,  and  furnishes  such 
particulars  of  the  contract,  and  matters  relating  to  or  done  under 
it,  as  may  be  required,  and  also  gives  such  security,  and  takes 
and  permits  to  be  taken  such  other  measures,  if  any,  that  the 
Becretaiy  of  State  may  prescribe  for  ensuring  that  the  ship  shall 
not  be  despatched,  delivered  or  removed  without  license  from 
the  Queen  until  the  termination  of  the  war,  he  will  not  be  liable 
to  the  penalties  imposed  (A). 

Penalties  are  also  created  against  aiding  ia  the  equipment  for 
war  of  any  ship  within  the  Queen's  dominions,  in  the  military 
or  naval  service  of  any  foreign  state  at  war  with  a  friendly 
state  (*) ;  also  against  the  preparing  or  fitting  out  any  naval  or 
military  expedition  to  proceed  against  the  dominions  of  any 
friendly  state  (A*). 

If,  during  the  continuance  of  a  war  in  which  the  Queen  is 


(/)  The  act  is  printed  in  the  Sap- 
plementary  Appendix,  p.  152.  A 
■hip  employed  to  lay  a  telegraphic  cable 
merely  mtendedtoaesiBtmmtary  opera- 
tions, is  within  this  provision.  The 
JtttematUmai,  L.  R.,  3  A.  &  E.  321. 

(^)  The  Foreign   Enlistment   Act, 
1S70,  s.  8.    For  what  amounts  to  a 
breach  of  this  section  by  sending  a  tag 
to  tow  a_prize,  see  The  Gauntlet ^  L.  R., 
3  A.  &  £.  381 ;  4  P.  0.   184.    As  to 
jurisdiction  and  legal  procedure  under 
this  act,  see  sects.  16  to  20  and  27  ;  as 
to  the  authority  of   the   officers   of 
customs  and  of  Queen's  ships  to  seize 
offending  shixM,  and  of  the  secretary 
of  state  and  others  to  detain  offending 
ships,  and  to  grant  search  warrants, 
see  sects.  21  to  26 ;  see  also  the  inter- 
pretation clause,  sect.  30. 

(h)  lb.  8.  8.    Sect.  9  provides  that 
where  any  ship  is  built  by  order  of  or 


on  behalf  of  any  foreign  state  when 
at  war  with  a  friendly  state,  or  is 
delivered  to  or  to  the  order  of  such 
foreign  state,  or  any  person  who  to 
the  £iowlcdge  of  the  person  building 
is  an  agent  of  such  foreign  state,  or  is 
paid  for  by  such  foreign  state  or  such 
agent,  and  is  employed  in  the  military 
or  naval  service  of  such  foreign  state, 
such  ship  shall,  until  the  contrary  is 
proved,  be  deemed  to  have  been  built 
with  a  view  to  being  so  employed,  and 
the  burden  shall  lie  on  the  builder  of 
such  ship  of  proving  that  ho  did  not 
know  that  the  ship  was  intended  to  be 
so  employed  in  the  military  or  naval 
service  of  such  foreign  state. 

(t)  lb.  8.  10. 

{k)  lb.  B.  11.  Ships  and  their  equip- 
ments, and  arms  and  munitions  of  war 
used  in  or  forming  part  of  such  expedi- 
tions, are  forfeited. 
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neutral,  any  ship,  goods  or  merchandise  captured  as  prize  within 
the  territorial  jurisdiction  of  the  Queen,  in  violation  of  the 
neutrality  of  this  realm,  or  captured  by  any  ship  which  may 
have  been  built,  equipped,  commissioned  or  despatched,  or  the 
force  of  which  may  have  been  augmented  contrary  to  the  provi- 
sions of  the  act,  are  brought  within  the  Queen's  dominions  by 
the  captor  or  his  agen£,  or  by  any  person  having  come  into  pos- 
session thereof  with  knowledge  that  the  same  was  prize  of  war  so 
captured,  the  original  owner  or  his  agent,  or  any  person  autho- 
rised by  the  government  of  the  foreign  state  to  which  the  owner 
belongs,  may  apply  to  the  Court  of  Admiralty  for  seizure  and 
detention  of  such  prize,  and  the  Court,  on  due  proof  of  the 
facts,  must  order  it  to  be  restored  (/). 

The  act  provides  also  for  the  punishment  by  fine  and  im- 
prisonment of  the  master  or  owner,  and  for  the  detention  of 
their  ship,  if  they  take  or  engage  to  take  or  have  on  board 
within  the  Queen's  dominions  any  British  subject  who,  within 
or  without  the  Queen's  dominions,  has  without  her  licence 
accepted  or  agreed  to  accept  any  commission  or  engagement,  or 
who  is  about  to  quit  the  Queen's  dominions  with  intent  to  accept 
a  commission  or  engagement,  in  the  military  or  naval  service  of 
any  foreign  state  at  war  with  a  friendly  state  (m). 


Forfeiture  Ships  infringing  the  Customs 

Customs  and    Acts  (o)  are  liable  to  forfeiture. 

Slave  Trade 


Acts  (n)  and  the  Slave  Trade 


Acts. 


(t)  lb,  B.  14.  An  order  made  under 
this  section  is  subject  to  appeal,  and 
until  a  final  order  is  made  the  Court 
may  make  provisional  orders  as  to  the 
custody  or  sale  of  the  ship  and  cargo 
as  in  other  cases.  The  Court  may 
release  the  ship  on  bail.  The  Gauntlet, 
L.  R.,  3  A.  &  £.  319. 

(m)  Sect.  7. 

(n)  The  Customs  Laws  Consolidation 
Act,  1876,  39  &  40  Vict.  c.  36,  ss.  172— 
206.   SeeLockyer  v.  OJfei/f  I  T.  R.  252. 


(o)  The  36  &  37  Vict.  c.  88.  The 
Laura,  2  Moo.  P.  C.  C,  N.  S.  181 ;  The 
Newport f  Swa.  317.  "Where  a  vessel  has 
been  seized  as  a  slaver  without  cause, 
damages  may  be  recovered  agtunst  the 
captor ;  The  Levin  Lanky  Swa.  45 ;  I'he 
Ricardo  Schmidt y  L.  K,  1  P.  C.  268. 
As  to  the  forfeiture  of  ships  unlawfully 
carrying  natives  of  the  Pacific  Islands, 
see  the  35  &  36  Vict.  o.  19,  and  the  38 
&  39  Vict.  0.  51. 
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Having  described  the  various  modes  of  acquiring  and  per- 
fecting a  title  to  ships,  we  will  now  consider  the  evidence  of 
ownership,  and  the  duties  and  liabilities  of  owners,  as  between 
themselves  and  as  regards  others. 

Possession  is,  as  we  have  seen,  primd  facie  evidence  of  owner-  Peoof  op 
ship  (a).     Under  the  earlier  statutes  relating  to  the  registration  ^^^'^^^^^*®°'^- 

(a)  Sobcrison  v.  French,  4  East,  130  ;  Sheriff  y,  Cadell,  2  Esp.  616,  ante,  p.  42, 
note  (m). 
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of  ships,  which  did  not  provide  that  the  certificate  of  registry 
should  be  evidence  of  the  matters  recited  in  it,  the  certificate 
alone  was  not  even  jm^nd  facie  evidence  of  ownership.  It  was 
necessary  to  show  that  the  party  sought  to  be  charged  had 
either  assented  to,  or  adopted  the  entry  (6). 

The  later  statutes  have,  however,  made  a  difference  with 
respect  to  the  efEect  of  the  certificate  of  registry  as  evidence  of 
ownership.  The  Registry  Act  of  1845,  the  8  &  9  Vict.  o.  89 
(now  repealed),  contained  provisions  making  copies  of  the 
registers  evidence  without  the  production  of  the  originals  (c). 

^^^8*^'-  By  the  Merchant  Shipping  Act,  1855,  s.  15,  the  copy  or 

transcript  of  the  register  of  any  British  ship  which  is  kept  by 
the  chief  registrar  of  shipping  at  the  custom  house  in  London, 
or  by  the  registrar-general  of  seamen  (rf),  imder  the  direction 
of  her  Majesty's  Commissioners  of  Customs  or  of  the  Board  of 
Trade,  shall  have  the  same  effect  to  all  intents  and  purposes  as 
the  original  register  of  which  the  same  is  a  copy  or  transcript. 
And  by  the  Merchant  Shipping  Act,  1854,  sect.  107,  every 
register  of,  or  declaration  made  in  pursuance  of  the  second 
part  of  that  act  in  respect  of,  any  British  ship  may  be  proved 
either  by  the  production  of  the  original,  or  by  an  examined 
copy,  or  by  a  copy  purporting  to  be  certified  imder  the  hand 
of  the  registrar  or  other  person  having  the  charge  of  the 
original,  and  shall  bo  received  as  jmmd  facie  proof  of  all  the 
matters  contained  or  recited  in  such  registers  or  copies  thereof, 
and  of  all  the  matters  contained  in  or  indorsed  on  such  cer- 
tificates of  registry  and  purporting  to  be  authenticated  by  the 
signature  of  a  registrar  (e).  The  form  of  certificate  of  registry 
now  in  use  mentions  the  names  of  the  persons  who  are  owners 
at  the  time  of  registration,  and  the  proportions  in  which  they 
are  interested  (/) .  By  sect.  45,  all  subsequent  changes  of  owner- 
ship must  be  indorsed  on  the  certificate  of  registry. 

The  usual  and  proper  mode  of  proving  ownership  is  by  the 


{b)  ririe  v.  Anderson,  4  Taunt.  662  ; 
I'ra,\cr  v.  llophug^  2  ib,  5 ;  Tinkler  v, 
Walpoky  14  Eafit,  226.  In  two  cases 
at  Nisi  Prills  the  rule  was  laid  down 
without  this  qualification.  See  Stokeg 
V.  Carney  2  Camp.  339  ;  Cox  v.  lieid^ 
R.  &  M.  199. 

(f)  See  also  the  Law  of  Evidence 
Amendment  Act  (14  &  15  Vict.  c.  99), 


B.  12,  now  repealed  by  the  Statute  Law 
Revision  Act,  1876  (38  &  39  Vict.  c.  66). 

{d)  Now  called  the  Registrar- Gene- 
ral of  Shipping  and  Seamen.  See  M.  S. 
Act,  1872,  8.  4. 

W  See  The  Trinceaa  Charlotte,  Br.  & 
L.  75. 

(/)  See  Appendix,  "Forms,"  No.  9. 
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production  of  the  register  or  an  examined  or  certified  copy 
thereof  (^),  and  by  evidence  of  acts  of  ownership  done  by  the 
alleged  owner ;  such,  for  instance,  as  directions  and  interference 
with  respect  to  the  employment  and  concerns  of  the  ship.  But 
it  will  be  useful  to  bear  in  mind,  that  the  person  appearing  on 
the  register  as  owner  is  not  always  liable  to  be  fixed  with  the 
responsibilities  of  owner,  whilst  it  frequently  happens  that  the 
beneficial  and  not  the  legal  owner  is  liable  on  contracts  made 
with  respect  to  the  ship  (A). 

The  first  duty  of  the  owners  of  a  ship  employed  in  the  car-  Dtprma  of 
riage  of  goods  is  to  see  that  at  the  commencement  of  the  voyage    ^*'*^* 
she  is  in  a  proper  condition  to  perform  it,  and  fit  for  the  employ- 
ment for  which  she  is  offered  to  the  public  or  to  the  charterer. 
Whether  the  charter-party  expressly  require  it  or  not,  she  must 
be  tight,  staunch  and  strong,  and  properly  furnished  for  the 
voyage  (t).    Sufficient  stores  must  be  on  board,  and  the  anchors  Aa  to  sea- 
and  chain-cables  must  be  of  a  proper  description,  and  fit  for  J^^^^** 
service ;  nor  is  it  any  excuse  for  the  unseaworthiness  of  the 


(^)TheM.  S.  Act,  1854,  s.  107;  Sihbs 
Y.  jS>m,  L.  B.,  1  Q.  B.  534,  where  the 
question  was,  who  was  liable  for  the 
negligence  of  those  on  board.  But 
see  Meyer  Y,  JFillit,  18  C.  B.  886.  The 
register  is  primA  facie  evidence  of  na- 
tionality, but  this  may  be  rebutted  by 
circumstantial  evidence  ;  The  FrinceM 
Charlotte,  Br.  k  L.  75.  In  a  criminal 
prosecution,  evidenoe  that  a  vessel  was 
a  British  i^p  and  sailed  under  the 
British  flag  was  held  to  be  admissible, 
although  no  evidence  was  given  that 
she  had  a  British  reg^er;  Meg,  v. 
Seherg,  L.  R.,  1  C.  G.  R.  264.  The 
M.  S.  Act,  1876,  8.  36,  requires  that 
the  name  emd  address  of  the  manag^g 
owner  of  every  British  ship  be  re^- 
t^ed  at  the  oostom  house  ox  the  ship's 
port  of  registry.  As  to  the  effect  of  a 
similar  clause  in  the  repealed  act,  the 
38  &  89  Vict.  0.  88  (M.  S.  Act,  1875), 
see  Steel  v.  Lester,  3  G.  P.  D.  121, 
at  page  125. 

(A)  See  po9t,  p.  87  et  teq.  And  see 
MiUer  t.  Fotter  WUton,  3  Sess.  Gases 
(4th  series),  105.  But  as  to  the  lia- 
biUties  for  penalties  imposed  by  sta- 
tute, see  ante,  p.  21. 

(»)  Lym  y.  MeUs,  5  East,  428 ;  Wed- 
derbum  v.  BeU,  1  Gamp.  1 ;  Dale  v.  HaU, 
1  Wiiixm,  281 ;  Stanton  v.  EUhardeony 


L.  R.,  7  G.  P.  421 ;  9  %b.  390 ;  Kopitoff 
V.  WiUon,  1  Q.  B.  D.  377;  Cohn  v. 
Davidson,  2  Q.  B.  D.  455 ;  Steel  v.  State 
Line  Steamship  Company,  3  App.  Ga. 
72.  In  Amies  v.  Stephens,  1  Str.  128, 
Pratt,  G.  J. ,  Bays,  * '  No  carrier  is  obliged 
to  have  a  new  carriage  every  journey ; 
it  is  sufficient  if  he  provide  one  which 
without  any  extraordinary  accident 
will  probably  perform  the  journey." 
See  also  Shatp  v.  Orey,  9  Bing.  467. 
The  rule  of  the  American  and  of  the 
Scotch  law  is  similar ;  3  Kent's  Gom. 
216 ;  1  Bell's  Gom.  550,  4th  ed.  See 
Pothier,  Gharte-Partie,  pt.  1,  sect.  2, 
art.  2,  sect.  4.  As  to  when  the  ordi- 
nary statement  in  the  charter-party 
that  the  ship  is  *'  tight,  staunch,  sc," 
amounts  to  a  condition  precedent  to 
the  obligations  of  the  charterer,  see 
Thompson  v.  Gillespy,  5  E.  &  B.  209 ; 
Tarrabochia  v.  Hiekxe,  1  H.  &  N.  183  ; 
Seeger  v.  Duthie,  8  G.  B.,  N.  S.  45; 
Behn  v.  Durness,  1  B.  &  S.  877  ;  S,  C, 
in  error,  32  L.  J.,  Q.  B.  204;  3  B.  &S. 
751;  Stanton  v.  Richardson,  L.  R.,  7 
G.  P.  421 ;  9  G.  P.  390 ;  TuUy  v. 
Howling,  2  Q.  B.  D.  182,  and  post, 
Ghap.  Vl.,  GoirrBA.or  of  Affbexoht- 
ICENT,  Part  I.,  and  Ghap.  YII.,  In- 
BUBANOB,  Part  II. 
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ship,  that  the  owner  has  been  himself  deceived  by  the  ship- 
builder or  repairer,  and  is  ignorant  of  the  defect  (A:). 
'  It  is  a  general  role,  even  where  there  is  no  agreement  as  to 
time,  that  there  must  be  no  unreasonable  or  unusual  delay  in 
the  commencement  of  the  voyage  (/). 

If  a  ship  chartered  for  a  particular  voyage  becomes  unsea- 
worthy  after  the  commencement  of  the  voyage,  it  is  the  duty  of 
the  owner,  as  between  himself  and  the  freighter,  to  repair,  if  he 
has  the  opportunity,  or  at  least  not  to  proceed  on  the  voyage 
in  an  unseaworthy  state  (m). 

Thus  far  the  owner's  duty  as  to  the  condition  of  his  ship 
arises  at  common  law.  His  special  statutory  duties  and  lia- 
bilities as  to  tonnage  admeasurement,  deck  and  load-lines, 
survey,  and  deck  loads  have  already  been  noticed  in  con- 
nection with  registry  (;?).  The  Merchant  Shipping  Act,  187G, 
s.  5,  provides  that  in  every  contract  of  service,  express  or 
implied,  between  the  owner  of  a  ship  and  the  master  or 
any  seaman  thereof,  and  in  every  instrument  of  apprenticeship 
whereby  any  person  is  boxmd  to  serve  as  an  apprentice  on  board 
any  ship,  there  shall  be  implied,  notwithstanding  any  agreement 
to  the  contrary,  an  obligation  on  the  owner  of  the  ship,  that  the 
owner  of  the  ship,  and  the  master,  and  every  agent  charged  with 
the  loading  of  the  ship,  or  the  preparing  thereof  for  sea,  or  the 
sending  thereof  to  sea,  shall  use  all  reasonable  means  to  insure 
the  seaworthiness  of  the  ship  for  the  voyage  at  the  time  when 
the  voyage  commences,  and  to  keep  her  in  a  seaworthy  condi- 
tion for  the  voyage  during  the  same.  Provided,  that  nothing 
in  this  section  shall  subject  the  owner  of  a  ship  to  any  liability 
by  reason  of  the  ship  being  sent  to  sea  in  an  imseaworthy  state 
where,  owing  to  special  circumstances,  the  so  sending  thereof  to 
sea  is  reasonable  and  justifiable. 

By  sect.  4  also  of  this  act  it  is  made  a  statutory  misde- 
meanor, not  punishable  on  summary  conviction,  for  any  per- 
son to  send,  or  attempt  to  send,  a  British  ship  to  sea  in  such 
imseaworthy  state  that  the  life  of  any  person  is  likely  to  be 
thereby  endangered,  unless  the  accused  proves  that  he  used  all 
reasonable  means  to  insure  her  being  sent  to  sea  in  a  seaworthy 

(A)   mikie  V.  Geddcs,  3  Dow,  67;       1874. 
Harrison  v.   Douglas,  3  A.  &  E.  402 ;  (I)  Mc Andrew  v.  Adams,  1  Bing.  N. 


Holt  on  Shipping,  883 ;  Sharp  v.  Grey,       0.  29,  38. 

9  Bing.  457.    See  also  the  Chain  CablBs  (tn)  Woi^tm  v.  wvfi^y,  aa  oiu^.  ^*s,^, 

and  Anchors  Acts,  1864,   1871,  and  (n)  AnU,  Gh.  I.,  pp.  8,  13,  31,  37. 
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state,  or  that  her  going  to  sea  in  such  nnseaworthy  state  was, 
under  the  circfumstances,  reasonable  and  justifiable.  For  the 
purpose  of  giving  such  proof,  the  accused  may  give  evidence  in 
the  same  manner  as  any  other  witness  (o).  A  prosecution  imder 
this  section  may  not,  however,  be  instituted,  except  by  or  with 
the  consent  of  the  Board  of  Trade  or  the  governor  of  the  British 
possession  in  which  such  prosecution  takes  place  (p). 

Sect.  6  contains  also  provisions  for  the  survey  and  detention 
of  British  ships  unfit  to  proceed  to  sea  without  serious  damage 
to  human  life,  having  regard  to  the  nature  of  the  service  for 
which  the  ship  is  intended,  and  gives  an  appeal  to  the  courts  of 
survey  appointed  under  its  provisions  (</). 

A  further  duty  is  the  appointment  of  a  proper  master  and  Selection  of 
crew.     The  owners  are  bound,  not  only  to  the  charterers  and  to  ™^^»  ^^' 
each  other,  but  also  to  all  whose  life  and  property  may  be  em- 
barked in  the  ship,  to  exercise  a  fair  and  impartial  judgment  in 
this  respect,  and  to  select  a  master  and  crew  of  competent  skill  (r). 


(o)  The  enactment  in  force  pre- 
viouslj  to  1875,  was  the  M.  8.  Act, 
1871  (34  &  35  Vict.  c.  110),  s.  II,  re- 
{«aled  by  the  M.  S.  Act,  1875  (38  &  39 
Vict.  0.  88,  8.  4,  which  is  again  re- 
pealed by  the  section  in  the  text.  In 
an  indictment  under  the  above  section 
for  sending  a  ship  to  sea  in  an  nn- 
seaworthy state,  it  was  held  unneces- 
sary to  state  that  the  accused  knew 
the  ship  was  nnseaworthy  or  that 
means  were  not  taken  to  make  her 
seaworthy ;  Beff.  y.  Freeman,  9  Ir.  L. 
E.,  C.  L.  627.— C.  C.  R.  And  as  to 
whether  a  British  regfistered  ship  could 
be  detained  under  the  same  section 
after  transfer  to  a  foreigner,  but  be- 
fore the  register  had  been  closed,  see 
Oranfell  v.  Lord  Advocate,  1  Sess.  Ca. 
(4th  series),  p.  782.  See  now  the  M. 
8.  Act,  1876,  s.  12,  subs.  3.  8ee  also 
the  repealed  sections  of  the  M.  8.  Act, 
1873  (36  &  37  Vict.  c.  86),  ss.  11,  12, 
13,  14,  relating  to  the  detention  of 
ships  for  nnseawortbiness. 

{p)  See  s.  41,  as  to  the  consent  of  the 
Bcara  of  Trade  not  being  required 
before  the  commencement  of  a  prose- 
cution under  the  4  th  section  in  Scotland. 

{q)  See  ante,  p.  31.  Former  provi- 
sions contained  m  the  M.  S.  Act,  1871, 
are  repealed  by  the  M.  8.  Act,  1876, 
s.  45,  and  Scheid.  I.  part  1.  The  pro- 
visionA  now  in  force,  enabling  seamen 
and  apprentices  charged  with  desertion 
to  demand  a  survey,  wiU  be  found 
post,  Chap.  Cbbw. 

(r)  Card  v.  Hope,  2  B.  &  0.  674 ; 


Law  V.  HoUingaicorth,  7  T.  R.  160; 
Tait  v.  Levi,  14  East,  481;  Forshaw 
V,  Chabert,  3  B.  &  B.  158  ;  Shore  v. 
Bentall,  7  B.  &  G.  798,  note  ip) ;  and 
the  judgment  in  Bixon  v.  Sadler,  6  M. 

6  W.  414  ;  Clifford  v.  Hunter.  M.  &  M. 
103 ;  S.  C,  3  0.  &  P.  16.  The  pre- 
cise point  which  was  decided  in  the 
last-mentioned  case,  namely,  that  on 
a  voyage  from  India  to  England  there 
must  be  on  board  a  mate,  competent, 
by  his  skill  in  navigation,  to  take  the 
cogamand,  in  case  of    the  accidental 

'  removal  of  the  master,  has  been  dis- 
cussed in  the  American  Courts,  and 
doubts  have  been  expressed  as  to  its 
correctness.  This  rule  has  been  said  to 
be  oppressive,  and  to  be  contradicted 
by  the  usage.  See  the  observations  in 
3  Kent's  Com.  287,  and  the  Ameri- 
can cases  there  cited.  See  also,  poet, 
Chaps.  III.,  Master;  VII.,  Insitb- 
ANCE.  It  was  held,  after  the  passing 
of  the  5  &  6  WiU.  4,  c.  19  (repealed  by 
the  7  &  8  Vict.  c.  112),  that  a  ship  was 
not  nnseaworthy  because  the  crew,  al- 
though competent  and  sufficient  in 
number,  were  not  properly  hired  under 
articles  specifying  the  amount  of 
wages,  as  required  by  that  statute; 
since  the  violation  of  those  provisions, 
which  were  introduced  for  the  benefit 
of  the  seamen,  only  subjected  the 
master  to  a  penalty;  JUdmondy,  Smith, 

7  M.  &  Or.  467.  See  also  Farmer  v. 
Lesfff,  7  T.  R.  186;  Wilson  v.  Jtankin, 
L.  R.,  1  Q.  B.  162;  and  Dudgeon  v. 
Pembroke,  L.  R.,  9  Q.  B.  681. 
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This  is  a  duty  not  only  towards  others,  but  as  between  them- 
selves, and  it  would  seem  that  any  contract  calculated  actually 
to  interfere  with  it,  and  to  fetter  their  judgment,  would  be  held 
to  be  void  («).  Where  a  pilot  is  required,  it  is  the  duty  of  the 
owners  to  take  one  on  board  (t). 


Receipt  of 
cargo. 


Owners  are  also  bound  to  receive  on  board  the  cargo  which 
they  have  contracted  to  carry,  and  to  find  proper  ballast  for  the 
ship.  Questions  have  frequently  arisen  as  to  whether  a  freighter 
who  has  contracted  to  load  a  full  cargo,  which  is  to  consist  partly 
of  light  and  partly  of  heavy  goods,  is  boimd  to  load  heavy  goods, 
which,  by  supplying  the  place  of  ballast,  would  enable  the  ship 
to  earn  more  freight.  This  depends  upon  the  intention  of  the 
parties,  and  unless  there  be  some  express  or  implied  stipulation, 
or  some  custom  of  the  trade  to  the  contrary,  the  freighter  may 
ship  what  goods  he  likes,  and  the  shipowners  must  provide 
proper  ballast  (it).  Merchandise  may,  however,  be  taken  on 
board  a  chartered  vessel  as  ballast,  if  it  do  not  occupy  more  space 
than  the  ballast  would  have  done  {v). 


Care  of  cargo.  When  the  goods  have  been  loaded,  the  shipovmers  are,  as  we 
shall  see  {x),  bound,  ordinarily,  to  take  the  utmost  care  of  them ; 
but  this  liability  may  be  narrowed  by  the  terms  of  the  particu- 
lar contract  under  which  they  are  carried,  and  is  also  in  many 
cases  diminished  by  statute. 

Where  a  general  ship  is  advertised  for  a  particular  voyage, 
it  is  the  duty  of  the  owners,  if  her  destination  is  altered,  to  give 
specific  notice  of  the  change  to  all  those  who  afterwards  ship 
goods  on  board  (y). 

The  duties  of  ovmers  vrith  respect  to  the  carriage  of  passengers 
will  be  mentioned  in  a  subsequent  chapter  (s). 


At  common  law,  shipowners,  like  common  carriers,  have  been 


LlABILITTOT 

LOSS  OB  treated  as  insurers,  and  made  liable  as  such  for  any  loss  or 


(a)  See  the  judgment  in  Card  y. 
Hopey  2  B.  &  G.  674. 

{t)  Poaty  Chap.  V.,  Pilot. 

\u)  Mooraom  y.  Fagc^  4  Gamp.  103 ; 
Irving  v.  Clcggy  1  Bing.  N,  G.  63 ; 
Coekbitm  v.  Alexander y  6  C.  B.  791,  and 

pOSty    Ghap.    VI.,    CONTEACT    OP     Af- 

FBEioHTMEMT.  As  to  the  meaning  of 
the  words  '*  full  and  complete  cargo," 
see  The  Southampton  Steam  Co.  r.  Clarke^ 
L.  R.,  4  £z.  73,  6  Ex.  53 ;  Jhtekett  y. 


Satterfeldy  L.  R.,  3  G.  P.  227;  Morrit 
y.  Zeviton,  1  G.  P.  D.  155;  and  Oifford 
y.  Dishing  tony  9  Sees.  Ga.  (3rd  series), 
1045  ;  and  see  Borrowman  y.  Drayton, 
2  Ex.  D.  15. 

(v\  Totcse  y.  Hendertony  4  Ex.  890. 

(i)  See  poaff  Ghap.  VI.,  Go2mu.CT 
OF  Affbeiohtment. 

(y)  Feel  y.  Fricty  4  Gamp.  243. 

(z)  Foatf  Ghap.  XI.,  Pissenoebs. 
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damage  to  goods  Intrasted  to  them,  unless  it  was  occasioned  by  hamaqe  to 
the  act  of  Gted,  (such  as  storms,  tempests  and  the  like,)  or  of  the  ^^JJ^Jokil 
King's  enemies.    They  were  also  liable  for  damage  done  by  injihues,  &o. 
their  servants  acting  within  the  scope  of  their  employment  («),  ^^°*^™^^^ 
and  the  law  formerly  exacted  a  full  compensation  out  of  all  their 
property,  upon  the  principle  that  persons  undertaking  the  con- 
Yeyanoe  of  goods  are  answerable  for  the  conduct  of  the  persons 
whom  they  employ,  since  the  parties  suffering  damage  know 
nothing  of  these  persons  and  have  no  control  over  them  (().  This 
general  liability,  however,  no  longer  exists ;  it  is  not  only  usually 
narrowed  by  the  express  terms  of  the  contract  for  carriage,  but 
has  been  materially  qualified  by  several  acts  of  Parliament. 

Before  we  refer  to  the  Merchant  Shipping  Act,  1854,  and  the 
Merchant  Shipping  Act,  1862,  which  are  the  statutes  now  in 
force  relating  to  this  subject,  it  will  be  convenient  to  call  atten- 
tion shortly  to  the  earlier  acts  which  limited  the  liability  of 
shipowners,  although  these  acts  are  now  repealed. 


(a]  An  owner  is  not  liable  for  the 
wrongful  act  of  one  who  is  employed 
bj  a  stevedore  who  has  undertaken  to 
unload  a  cargo;  Murrain  y.  Currier 
L.  B.,  6  C.  P.  24. 

(d)  See  per  Lord  Stowell,  in  The 
Dmdee,  1  Hagg.  121.  The  exception 
of  cases  of  vis  major  allowed  by  the  civil 
law  was  not  recog^nized  by  the  com- 
mon law ;  Molloy,  B.  2,  diiap.  2,  s.  2. 
In  a  case  in  whi^  the  damage  to  the 
goods  arose  from  one  of  the  perils  eX" 
elided  in  the  bill  of  ladwffy  but  the  ex- 
posure to  that  peril  was  caused  by  the 
mode  in  which  the  ship  was  moored 
during  the  unloading,  it  was  held,  that 
the  shipowners  were  not  liable  if  they 
had  exercised  ordinary  and  reasonable 
ears;  ZaurieY.DoufflaSjUM,  &W.7i6. 
Generally  speaking,  there  is  no  dis- 
tinotion  between  a  land  and  a  water 
carrier.  See  per  Buller,  J.,  in  Frop, 
of  Trent  Navigation  v.  Wood,  3  Esp.  132, 
and  the  judgement  in  Laveroni  v.  Drury^ 
8  Ex.  170.  See,  however,  upon  the 
question  whether  a  ship-owner  is  a 
common  carrier,  The  IhterOy  L.  R., 
2  A.  &  £.  293 ;  Nugent  v.  Smith,  1  0. 
P.  D.  19, 423.  In  mis  case,  on  appeal, 
Cockbom,  G.  J.,  after  deaUngwith  a 
great  body  of  law,  civil  and  JSnglish, 
came  to  the  conclusion  that  the  owner 
of  a  general  diip  was  not  a  common 
carrier,  and  that  barge  owners  are  lia- 
ble as  common  carriers.  See  The  Liver 
Alkali  Co.  y.  Johnson,  L.  B.,  7  Ex.  267 ; 


9  lb,  338.  As  to  whether  shipowners 
carrying  passengers  beyond  the  seas 
are  strictly  common  earners,  see  Benett 
V.  The  Peninsular  Steam  Boat  Com" 
pony,  6  C.  B.  775.  The  fact  that  a 
carrier's  terminus  ad  quern  is  without 
the  realm  does  not  relieve  him  from  the 
liabilities  of  a  common  carrier ;  Crouch 
V.  The  London  and  Norths  Western  Rail- 
way  Company,  14  C.  B.  255.  The  Car- 
riers Act,  the  11  Geo.  4  &  1  Will.  4, 
c.  68,  protects  carriers  who  have  con- 
tractea  to  carry  goods  partly  by  land 
and  partly  by  water,  where  the  loss 
occurs  on  the  land ;  Pianeiani  v.  The 
London  and  South- Western  JRailtoay 
Company,  18  C.  B.  226  ;  The  Peninsular 
and  Oriental  Steam  Navigation  Company 
V.  Shand,  3  Moore,  P.  C.  C,  N.  S. 
272  ;  Le  Couteury,  South-  Western  Rail- 
way Company,  6  B.  &  S.  961.  The 
shipowner  is  liable  to  a  pilot  who  he  is 
compelled  to  employ  for  an  injury 
caused  by  negligence  of  the  crew ; 
Smith  V.  SteeU,  10  L.  R.,  Q.  B.  125. 
It  has  been  held  in  Ireland  that  the 
master  is  not  a  fellow-servant  of  the 
sailors,  and  therefore  that  the  owner 
is  liable  to  the  sailors  for  the  negli- 
gence of  the  master ;  Ramsay  v.  Quin, 
8  Ir.  L.  R.,  C.  L.  322.  But  see 
Liedy  v.  Gibson,  11  Sess.  Ca.  ^3rd 
series)  304.  See,  also,  Sutton  v.  Mitchell, 
1  T.  R.,  18 ;  and  Wxlson  v.  Merry, 
L.  R.,  1  H.  L.  So.  326. 
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Under  the  By  the  7  Gteo.  2,  0.  15  (c),  the  liabUity  of  owners  for  loss  or 

^^  '  damage  by  reason  of  the  embezzling,  secreting  or  making  away 
with  by  the  master  or  mariners,  without  their  knowledge  or 
privity,  of  any  goods  or  merchandize,  was  limited  to  the  value 
of  the  ship  and  appurtenances,  and  to  the  full  amount  of  the 
freight. 

This  act,  however,  only  protected  the  owners  in  oases  of  loss 
happening  through  the  acts  of  the  master  or  mariners.  A  sub- 
sequent act,  the  26  Geo.  3,  c.  86,  extended  the  protection  to 
cases  in  which  the  loss  was  not  so  caused,  limiting  the  liability 
of  the  owners  for  losses  happening  without  their  privity  or 
knowledge,  to  the  value  of  the  ship  and  all  her  appurtenances, 
and  the  full  amoimt  of  the  freight  duo,  or  to  grow  due,  for  the 
voyage  whereon  the  loss  occurred  (r/). 

The  last-mentioned  act  also  exempted  the  owners  from  liability 
for  any  loss  or  damage  to  any  goods  taken  on  board,  by  reason  of 
fire  on  board  (e) ;  and  protected  both  the  master  and  the  owners 
from  responsibility  for  the  loss  or  damage  of  gold,  silver,  watches, 
jewels  or  precious  stones  put  on  board,  by  reason  of  any  robbery, 
embezzlement,  secreting  or  making  away  with  them;  imless 
their  true  nature  and  value  had  been  inserted  in  the  bill  of 
lading,  or  otherwise  declared  in  writing  by  the  owner  or  shipper 
to  the  master  or  owners  at  the  time  of  the  shipment  (/). 

These  acts,  however,  expressly  reserved  all  remedies  against 
the  master  and  mariners  for  their  own  wrongful  acts  (g). 

By  a  later  act,  the  53  Geo.  3,  c.  159,  shipowners  were 
protected  from  liability  for  any  loss  or  damage  arising  by  reason 
of  any  act,  neglect,  matter,  or  thing  done,  omitted  or  occasioned 
without  their  fault  or  privity,  happening  to  any  goods,  wares  or 
merchandize,  or  other  things  laden  on  board,  or  to  any  goods, 
&c.  on  board  any  other  ship,  or  to  any  other  ship,  further  thctn 
the  value  of  the  ship,  and  of  the  freight  due,  or  growing  due, 

(c)  This  act  was  passed  in  conse-  one  of  the  mariners  who  shared  in  the 

qaenceof tYieca.ae of  iouehery.Latvson,  spoil;  Sutton  v.  Mitchell^  1  T.  R.  18. 

Rep.    temp.   Hardw.    85,   where  the  (rf)  The  26  Geo.  3,  c.  86,8. 1.  This  act 

owners  were  held  liable  for  the  loss  related  only  to  ships  usually  employed 

of  goods  through  the  negligence  or  in  sea  voyages ;  Hunter  v.  McGowan^ 

embezzlement  of  the  master.     See  per  1  Bligh,  573. 

BuUer,  J.,  in  Yatea  v.  Hall,  1  T.  R.  78.  (e)  lb.  s.  2. 

It  was  held  under  this  act  that  the  Ijf)  lb.  s.  3. 

words  were  wide  enough  to  limit  the  (J)  The  7  Geo.  2,  c.  15,  s.  4 ;  the 

liability  of  the  owners  for  a  robbeiy  26  Geo.  3,  c.  86,  s.  5. 
committed  by  straDgers  la  concert  with 
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for  the  voyage  in  proseoution,  or  contracted  for  at  the  time  of 
the  loss  (A). 

An  these  acts  are  now  repealed  (/),  and  the  statutes  which  Under  the 
regulate  the  liability  of  shipowners,  in  the  cases  to  which  the  JJsf  ^^d**' 
earlier  acts  referred,  are  the  Merchant  Shipping  Act,  1854,  and  1862. 
the  Merchant  Shipping  Act,  1862. 

The  ninth  part  of  the  earlier  of  these  acts  relates  to  the 
liability  of  shipowners,  and  contains  provisions,  some  of  which 
have  been  altered  by  the  later  statute.  The  statutory  provisions 
now  in  force,  and  which  are  contained  partly  in  one  act,  and 
partly  in  the  other,  are  as  follows  : 

By  sect.  603  of  the  Merchant  Shipping  Act,  1854,  the 
owners  of  sea-going  ships  (j)  are  not  liable  to  any  extent  what- 
ever, for  loss  of  or  damage  happening  without  their  actual  fault 
or  privity  to 

(1.)  Any  goods,  merchandize  or  other  things  taken  or  put  on  For  fire, 
board,  by  reason  of  any  fire  happening  on  board  (k). 


{h)  The  53  Geo.  3,  c.  159,  s.  1.    In 
eetunatin^  the  value  of  the  ship  within 
the  meaning  of  this  act,  fishing  stores 
carried  on  board,  not  as  merohandize, 
bnt  for  the  aocomplishment  of  the  ob« 
lects  of  the  vojage,  were  oonsidered  to 
be  included ;  indeed,  whatever  was  on 
board  for  the  object  of  the  voyage  and 
adventure,  belonging  to  the  owners, 
was  held  to  oonstitate  a  part  of  the 
ship  and  appurtenances ;  per  Abbott, 
C  J.,  in  Gale  v.  Laurie j  5  B.  &  C.  at 
page  164.    In  calculating  the  value 
of  the  freight,   money  actuaUy  paid 
in  advance  was  taken  into  account; 
WiUon  V.  Diekaoftj  2  B.  &  A.  2.    And 
where  the  completion  of  the  voyage 
was  prevented  by  the  tortious  sale  of 
the  ship,    the  extent  to  which   the 
owners  were  held  to  be  liable  was  the 
value  of  the  ship  at  the  time  of  the 
sale,  and  the  freight  she  would  have 
earned  had  she  completed  the  vojrage, 
not  the  amount  which  was  calculated 
on  at  its  commencement;    Cannan  v. 
Meti^mf  I  Bing.  465.    Where  one  of 
several  owners  was  also  master,  and  a 
loss  occurred  by  his  misconduct,  it  was 
held  that  his  innocent  co-owners  were 
protected,   but  that  he  himself  was 
not ;     Wilton  v.  J)ickeon,    ubi   sup.  ; 
2Tke  Triune,  3  Hagg.  1 14.    It  was  pro- 
vided by  this  act  that  the  value  of  the 
carriage  of  any  goods  belonging  to  the 
owners,  and  the  hire  due  or  to  grow 


due  under  any  contract  (except,  in  the 
case  of  ships  hired  for  time,  hire  whi(^ 
did  not  begin  to  be  earned  until  the 
expiration  of  six  calendar  months  after 
the  loss),  should  be  considered  as 
freight  for  the  purposes  of  this  act, 
and  of  the  two  earher  acts  which  are 
mentioned  above.  The  policy  of  this 
act  is  obvious;  it  made  the  owners 
liable  for  the  acts  of  the  master  and 
mariners  so  far  as  they  themselves  had 
trusted  them,  that  is,  to  the  value  of 
the  ship  and  freight,  but  not  beyond. 
See  per^xjUery  J.,  in  Sutton  v.  Mitehelly 
1  T.  R.  20. 

(i)  See  the  M.  S.  Repeal  Act,  1854, 
which  was  passed  on  the  11th  August, 
1854,  and  repealed  the  earlier  acts  men- 
tioned in  the  text ;  providing,  how- 
ever, expressly  that  such  repetd  should 
not  afPect  liabilities  accruing  under 
them  before  that  act  should  come  into 
operation,  that  is  to  say,  before  the 
1st  May,  1855.    See  ss.  3,  4  and  14. 

{J)  This  section  applies  only  to 
Bntish  ships ;  The  General  Screw  Collier 
Company  v.  Sehurmanns,  29  L.  J,,  Oh. 
877.  The  act  does  not  define  the 
meaning  of  the  term  *' sea-going 
ships."  Bys.  2,  the  word  **8hip8**  in- 
cludes every  description  of  vessel  used 
in  navigation  not  propelled  by  oars.  In 
£x  parte  Ferguson,  li.  R.,  6  Q.  B.  280, 
a  fifiiing  coble  was  held  to  be  a  ship. 

{k)  where  a  biU  of  lading  contained 
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(2.)  Any  gold,  silver,  diamonds,  watches,  jewels  or  precious 
stones  taken  or  put  on  board,  by  reason  of  any  robbery^ 
embezzlement^  making  aicay  icith  or  secreting  thereof: — 
unless  the  owner  or  shipper  has  at  the  time  of  shipping 
the  same  inserted  in  his  bills  of  lading,  or  otherwise 
declared  in  writing  to  the  master  or  owner  of  the  ship, 
the  true  nature  and  value  of  such  articles  (/), 


By  8.  54  of  the  Merchant  Shipping  Act  Amendment  Act, 
1862  (m),  the  owners  (n)  of  any  ship,  whether  British  {p)  or 
foreign,  are  not   answerable  in  damages  where  all  or  any  of 


an  exception  of  '^  fire  on  board,"  and 
the  goods  carried  under  it  were  injured 
in  consequence  of  the  water  used  to 
exting^sh  a  fire  occurring  during  the 
voyage,  it  was  held  that  the  exception 
and  the  section  of  the  act  had  refer- 
ence only  to  the  obligation  to  deliver 
the  g^oods,  and  did  not  take  away  the 
ordinary  liability  of  the  shipowner, to 
general  average  contribution  when  a 
sacrifice  had  been  made  for  the  benefit 
of  the  adventure ;  Schmidt  v.  Th^  JRoyal 
Mail  Steam  Ship  Company y  45  L.  J., 
Q.  B.  D.  646.  The  protection  afforded 
bv  the  26  Greo.  3,  c.  86,  s.  2,  in  cases 
of  fire,  was  confined  to  cases  in  which 
the  firo  arose  on  board  the  ship,  and, 
consequently^,  did  not  extend  to  a 
casual  fire  occurring  on  board  a  lighter 
employed  by  the  shipowners  to  con- 
vey the  goods  from  the  shore  to  the 
ship ;  Morexcood  v.  Follokf  1  E.  &  B. 
743. 

{fj  It  has  been  held  under  this  sec- 
tion that  it  is  not  sufBcient  to  describe  a 
parcel  of  gold  as  so  much  '^  gold  dust," 
without  stating  its  value.  Williama  v. 
The  African  Steam  Ship  Company^  1  H. 
&  N.  300. 

(fw)  The  protection  given  by  the 
M.  S.  Act,  1854,  was  confined  to 
sea- going  ships,  and  the  limit  of 
the  owner's  liability  was  the  value  of 
the  ship  and  freight  due  or  to  grow 
due  dunng  the  voyage  under  prosecu- 
tion or  contracted  for ;  subject,  how- 
ever, to  the  provision  that  in  cases  in 
which  the  liability  was  incurred  in  re- 
spect of  loss  of  life  or  personal  injury 
to  a  passenger,  the  value  of  the  ship 
and  freight  was  not  to  be  taken  at  less 
than  15/.  per  registered  ton ;  the  M.  S. 
Act,  1854,  8. 504.  As  to  the  construc- 
tion of  this  act,  see  Nixon  v.  Roberts^ 
30  L.  J.,  Ch.  844.  This  statute  also 
provided,  by  s.  505,  that  the  freight 
was  to  be  deemed  to  include  the  value 


of  the  carriage  of  any  goods  or  mer- 
chandize belonging  to  the  owners  of 
the  ship,  passage-money,  and  also  the 
hire  due  or  to  g^row  due  imder  any 
contract,  except  only  such  hire  (in  the 
case  of  a  ship  hired  for  time)  as  might 
not  beg^  to  be  earned  until  the  ex- 
piration of  six  months  after  the  loss  or 
damage.  Both  these  sections  are  now 
repealed  by  the  M.  S.  Act,  1862.  The 
value  of  a  ship  for  the  purposes  of  the 
earlier  statutes  was  considered  to  be 
the  price  for  which  he  would  have  sold 
immediately  before  her  loss,  unless 
she  was  a  ^p  of  an  exceptional  cha- 
racter only  wanted  for  special  purposes 
(see  The  African  Steam  Ship  Company 
V.  Sicanzy,  2  K.  &  J.  660 ;  25  L.  J., 
Ch.  870 ;  and  Grainger  v.  Martin^  2  B. 
&  S.  456),  without  deduction  in  re- 
spect of  costs  of  sale ;  Leyceatery.  Logan, 
4  K.  &  J.  725.  See  also  Wilson  v.  IHek- 
son^  2  B.  &  A.  2 ;  Dobree  v.  Schroder,  6 
Sim.  291.  In  Dobree  v.  Schrod<r,  2 
Myl.  &  0.  489,  it  was  held  that  the 
value  of  the  ship  was  the  price  at 
which  she  could  be  sold,  and  that  it 
was  to  be  ascertained,  not  by  making 
deductions  from  the  cost  price  pro- 
portioned to  her  ag«,  *but  by  a  valua- 
tion and  appraisement. 

(n)  This  includes  unregistered  os 
well  aa  registered  owners ;  The  Spirit 
of  the  Ocean,  Br.  &  L.  336.  A  rail- 
way company  carrying  goods  and  pas- 
sengers partly  by  sea  and  partly  by 
land  is  entitled  to  the  benefit  con- 
ferred by  these  sections ;  London  and 
South-  Western  Bailtcay  v.  James,  L.  R., 
8  Ch.  241. 

(o)  It  has  recently  been  held  that  in 
the  case  of  British  ships  requiring 
registration  the  section  has  no  appli- 
cation if  the  ship  is  unregistered  at 
the  time  of  the  damage  done;  The 
Andahman,  3  P.  D.  182. 
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the    folloTnng    events    occur   withmit    their    actual  fault   or 
privity  {p)  :— 

(1.)  Wliere  any  loss  of  life  or  personal  injury  is  caused  to  For  loss  of 

any  person  being  carried  in  the  ship  (q) ;  so^a^'i^^. 

(2.)  "Where  any  damage  or  loss  is  caused  to  any  goods,  mer- 
chandize or  other  thiags  whatsoever  on  board  the  ship ; 
(3.)  "Where  any  loss  of  life  or  personal  injury  is  by  reason  of 
the  improper  navigation  (r)  of  the  ship  caused  to  any 
person  carried  in  any  other  ship  or  boat ; 
(4.)  Where  any  loss  or  damage  is  by  reason  of  any  such  For  injury  to 
improper  navigation  caused  to  any  other  ship  or  boat  («),  ^^  ^' 
or  to  any  goods,  merchandize  or  other  thing  whatsoever 
on  board  any  other  ship  or  boat ; — 
beyond  the  following  amoimts : — 

Where  loss  of  life  or  personal  injury  has  occurred,  either  alone 
or  together  with  loss  or  damage  to  ships,  boats,  goods,  merchan- 
dize or  other  things,  the  limit  of  the  owner's  liability  is  15/.  for 
each  ton  of  the  ship's  tonnage;  and  where  the  injury  complained 
of  is  in  respect  of  loss  or  damage  to  ships,  goods,  merchandize  or 
other  things,  the  limit  is  8/.  for  each  ton  (t). 

The  tonnage  upon  which  the  extent  of  liability  is  in  these 
cases  to  be  calculated  is,  in  the  case  of  sailing  ships,  the  regis- 
tered tonnage,  and  in  the  case  of  steam  ships,  the  gross  tonnage, 


(p)  The  fact  that  the  collision  hap- 
pened by  the  fault  of  the  master, 
TNrhose  name  was  on  the  register  as 
part  owner  of  the  ship,  but  who  had 
parted  with  his  shares  before  the  col- 
lision by  an  unregistered  biU  of  sale, 
does  not  defeat  the  right  of  his  trans- 
feree and  the  other  owners  to  haye 
their  liability  limited ;  The  Spirit  of 
ike  Oeeafif  Br.  &  L.  161 ;  see  also 
The  Obey,  L.  R.,  1  A.  &  E.  102 ;  Kid- 
ston*s  £xeeutor$  v.  M^Arthnr*B  ExecU' 
iorSj  6  Sess.  Ca.  (4th  series),  p.  936. 

(q)  This  limitation  applies  to  claims 
under  Lord  Campbell^s  Act ;  Glaholm 
y.  Barker,  L.  B.,  2  Eq.  698 ;  1  Ch. 
223. 

(r)  As  to  the  meaning  of  these 
words  see  Good  y.  The  London  Steam 
Ship'Ownere  Aseociationf  L.  B.,  6  C.  P. 
663. 

(«)  Damage  to  a  yessel  being  towed, 
caused  by  the  improper  nayigation 
of  the  tag,  18  within  this  s^ion ; 
Wahlberg  v.  Toutiff,  46  L.  J.  783. 

M.P. 


(0  The  M.  S.  Act,  1862,  s.  64.  In 
construing  these  proyisions  it  has  been 
held  that  the  damages  are  to  be  ascer- 
tained in  the  same  way  as  if  the  lia- 
bility of  the  owners  were  unlimited, 
and  then  the  sum  for  which  the  owner 
is  liable  is  to  be  applied  in  payment  of 
the  damage  when  so  asoertsuned  and 
distributed  rateably .  Olaholm  y .  Barker, 
L.  R.,  2  Eq.  698 ;  1  Gh.  223.  Inacase 
where  two  ships,  the  V,  and  the  S., 
came  into  collision,  and  both  were  held 
to  blame,  the  V.  had  sustained  damage 
the  half  of  which  exceeded  the  statu- 
tory limit  of  the  liability  of  the  S, ,  and 
the  half  of  the  damage  sustained  by  the 
S,  did  not  exceed  the  statutory  limit 
of  the  liabOity  of  the  V. ;  it  was  held, 
that  the  owner  of  the  S,  might  claim 
the  benefit  of  limited  liability  and  yet 
recoyer  the  half  of  the  damages  sus- 
tained by  the  S.  against  the  owner  of 
the  V,  without  deduction.  Chapman 
y.  The  Royal  Netherlands  Steam  Co., 
Weekly  Notes,  29th  March,  1879. 
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without  deduotion  on  account  of  engine  room  {ii).  In  the  case 
of  foreign  ships  which  have  been  or  can  be  measured  according 
to  British  law,  the  act  provides  that  the  tonnage,  as  ascertained 
by  such  measurement,  is  to  be  deemed,  for  these  purposes,  the 
tonnage  of  the  ship;  and  that  in  the  case  of  other  foreign  ships, 
which  have  not  been  and  cannot  be  measured  under  British  law, 
the  tonnage  is  to  be  ascertained  by  a  certificate  from  the  sur- 
veyor general  of  tonnage  in  the  United  Kingdom,  or  from  the 
chief  measuring  officer  in  any  British  possession  abroad  (x). 

Insurances  effected  against  any  of  the  events  enumerated  in 
the  above  section,  and  occurring  tcithout  the  actual  fault  or  pririty 
of  the  shipotcnery  are  valid  (y). 

By  sect.  506  of  the  Merchant  Shipping  Act,  1864,  it  is  pro- 
vided that  the  owners  of  every  sea-going  ship  shall  be  liable  in 
respect  of  every  loss  of  life,  personal  injuiy,  loss  of  or  damage 
to  goods  as  is  mentioned  above,  which  may  arise  on  distinct 
occasions,  to  the  same  extent  as  if  no  other  loss,  injury  or 
damage  had  arisen  (z). 

The  owners  are  liable  to  pay  interest  beyond  the  amount 
fixed  by  statute  (a).  If  the  ship  injured  is  in  ballast,  the 
interest  is  calculated  from  the  date  of  the  collision  {h). 

Shipfl  to  The  provisions  of  the  Merchant  Shipping  Act,  1854,  limiting 

tection^d^sta-  *^®  liability  of  owners,  were  declared  by  sect.  516  not  to  extend 

tutes  extend,    to  British  ships  not  being  recognized  British  ships  within  the 

meaning  of  that  statute  (c).    As  the  limitations  of  the  owner's 

liability  where  a  fire  occurs  on  board  ship,  and  where  gold, 

silver,  watches,  jewels  and  precious  stones  are  stolen  or  em- 


(ii)  The  proTisions  for  the  deduc- 
tion of  crew  space  (aupra,  p.  8)  are 
to  be  taken  into  consideration  in  cal- 
culating the  gross  tonnage;  JBurrell 
y.  Simpson^  4  Sess.  Ca.  (4th  series), 

p.  177. 

(x)  The  M.  S.  Act,  1862,  s.  54. 

(jr)  lb,  s.  65.  See  also  Good  v.  The 
London  Shipoxcners  AsaociatioHf  L.  B., 
6  C.  P.  563. 

(s)  Where  one  ship  causes  damage 
to  more  than  one  ouier  at  the  same 
time,  on  the  same  occasion,  it  will  be 
deemed  one  act  of  damage ;  The 
Rajahy  L  B.,  3  A.  &  E.  539.  In  any 
proceeding  under  this  section,  against 
the  owner  of  a  ship  or  share,  in  respect 
of  loss  of  Ufe,  the  master*  s  list,  or  the 
duplicate  list  of  passengers  delivered 


to  the  proper  officer  of  customs  under 
s.  16  of  the  Passengers  Act,  1855,  is, 
in  the  absence  of  proof  to  the  contraiy, 
sufficient  proof  that  the  persons  in  re- 
spect of  "^ose  death  the  proceeding  is 
instituted  were  passengers  on  b<»rd 
of  the  ship  at  the  time  of  their  deaths ; 
the  M.  S.  Act,  1862,  s.  56. 

(a)  The  Northumbrian  L.  B.,  3  A.  & 
E.  6;  Smith  Y,  Kirby,  1  Q.  B.  D.  131. 

(A)  Strakei'  v.  Hartland^  2  H.  &  N. 
570;  34L.  J.,  Ch.  122. 

(e)  See  Cope  v.  Doherty^  4  K.  &  J. 
357 ;  2  De  G.  &  J.  614 ;  and  ante^  p.  3. 
No  ship  required  to  be  regfistered  is  to 
be  recognized  as  a  British  ship  unless 
registered.  See  the  M.  S.  Act,  1854, 
s.  19.  See  also  The  Andalueian.  3  P.  D. 
182. 
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bezzled,  still  depend  upon  sect.  603  of  that  act,  the  statutory 
protection  does  not  extend,  in  those  cases,  to  foreign  ships.  But 
we  have  already  seen  (d)  that  the  provisions  limiting  the  liability 
of  shipowners,  which  are  contained  in  the  Merchant  Shipping 
Act,  1862,  mentioned  above  (^),  are  applicable  not  only  to  re- 
cognized British  ships  but  abo  to  all  foreign  ships. 

These  limitations  of  the  owner's  responsibility  rest,  in  Eng- 
land, upon  the  authority  of  the  statute  law  only,  for  the  common 
law,  like  the  civil  law  in  this  respect,  held  the  shipowner  to  be 
responsible  in  all  these  cases.  By  the  general  law,  however,  of 
the  maritime  nations  of  continental  Europe,  the  liability  of 
owners  for  the  wrongful  acts  of  the  master  is  limited  to  the 
value  of  the  ship  and  freight^jmd  they  may  discharge  ihem- 
selv^^^aDS^OTing  them  to  the  creditor  (/). 


We  shall  see  in  subsequent  Chapters  how  far  the  responsi-  Liabiiihr 
bUity  of  owners  is  limited  by  the  express  terms  of  the  ordinary  ^^^^ 
contract  for  carriage,  and  by  the  operation  of  the  provisions  of 
the  Merchant  Shipping  Act,  1854,  relating  to  pilots ;  and  also 
what  bearing  the  statutes  to  which  we.  have  referred  have  upon 
questions  of  collision  (^). 


ilot 


In  cases  of  loss  of  life  or  personal  injury  of  the  class  men-  Board  of 
tioned  above,  the  Merchant  Shipping  Act,  1854,  empowers  the  quirj^"*' 
Board  of  Trade  to  institute  an  inquiry,  and  provides  in  detail  for 
the  recovery  of  damages  before  the  sheriff  and  a  jury  (h),  and 
imtil  the  completion  of  such  inquiry,  or  the  refusal  of  the  Board 
to  institute  it,  no  action  can  be  maintained  (t). 

It  was  expressly  provided  by  the  Merchant  Shipping  Act, 
1854,  that  the  provisions  in  the  ninth  part  of  the  act  (which 
refer,  as  is  mentioned  above,  to  the  liability  of  shipowners) 
should  not  lessen  or  take  away  any  liability  to  which  any  master 


(d)  Ante,  p.  80. 

(e)  Per  Abbott,  C.  J.,  in  Oale  v. 
Zawrie,  5  B.  &  0.  164 ;  per  Lord 
StoweU,  in  The  Dundee,  1  Hagg.  121. 
It  IB  the  same  in  America,  3  Kent's 
Comm.  217. 

(/)  See  £m^rig^,  Gontrats  &  la 
Orosse,  c.  4,  s.  11,  where  the  early 
maritime  laws  are  dted.  Boulaj  Paty, 
Coura  de  Droit  Gommeicial  Maritime, 
vol.  1.  tit.  3,  sect.  1  (Ed.  1834) ;  Code 
de  Comm.  art.  216.  See  Zloyd  y. 
Guiieri,  li.  B.,  1  Q.  B.  116. 


(^)  See  post,  Chap.  VI.,  CoziTBAcrr 
OF  Affrbiohtmemt  ;  Chap.  V.,  Pnx)T ; 
Chap.  IX.,  Collision. 

(A)  The  provisions  of  the  act  in  this 
re^>ect  will  be  found  in  ss.  607 — 616. 
See  Appendix,  p.  cxlviii.  They  have 
seldom,  if  ever,  been  pnt  in  force.  Of 
late  years  it  has  been  the  universal 
practice  of  the  Board  of  Trade  to  re- 
fuse to  take  proceedings  under  these 
flections 

(0  The  M.  S.  Act,  1854,  s.  612. 
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or  seaman,  being  also  owner  or  part  owner  of  the  ship  to  which 
he  belonged,  was  subject  in  his  capacity  of  master  or  seaman  (/) ; 
this  stipulation  is  not  repeated  in  the  Merchant  Shipping  Act, 
1862,  which  now  defines,  as  we  have  seen,  the  liability  of  ship- 
owners in  cases  of  loss  of  life,  personal  injury,  and  loss  or  damage 
to  goods.  But  as  the  section  of  the  Merchant  Shipping  Act, 
1854,  which  contains  this  provision,  is  not  repealed  by  the  later 
act,  and  the  later  act  is  (by  sect.  1)  to  be  construed  with  and  as 
part  of  the  earlier  act,  it  is  doubtless  intended  that  this  limitation 
to  the  protection  afforded  to  shipowners  shall  apply  to  their 
liability,  as  defined  in  the  Merchant  Shipping  Act,  1862. 

The  powers  given  by  sect.  514  of  the  Merchant  Shipping 

regpeot;  to        -^^^j  1854,  to  the  Court  of  Chancery,  enable  that  Court  to  deter- 

Hmitation  and  mine  the  amount  of  a  shipowner's  liability,  and  to  distribute  that 

of  amoimt.      amount  among  the  several  claimants,  and  to  stop  all  actions 

relating  to  the  same  subject  matter  (m). 

By  the  Common  Law  Procedure  Act,  1860  (n),  the  Superior 
Courts  of  Common  Law,  and  any  judge  thereof,  may,  upon 
summary  application  by  rule  or  order,  exercise  such  and  the  like 
jurisdiction  as  maybe  exercised  by  the  Court  of  Chancery,  under 
the  provisions  of  the  ninth  part  of  the  Merchant  Shipping  Act, 
1854. 

The  Admiralty  Court  Act,  1861,  (24  Vict.  c.  10,  s.  13,)  fur- 
ther provides  that,  whenever  any  ship  or  the  proceeds  thereof 
are  under  the  arrest  of  the  Admiralty  Court  (o),  it  shall  have 
the  same  powers  as  are  conferred  upon  the  Court  of  Chancery  by 
the  ninth  part  of  the  Merchant  Shipping  Act,  1854. 

The  Court  of  Chancery  decided  that  the  above-mentioned 
section  of  the  Merchant  Shipping  Act  conferred  upon  it  power 
simply  to  determine  the  amount  of  the  liability  of  the  ship- 
owner, and  that  as  it  had  no  jurisdiction  to  determine  the 
question  whether  the  shipowner  was  or  was  not  liable,  it  would 


(/)  TheM.  S.  Act,  1854,  s.  616. 

(m)  Leycester  v.  Logan,  3  K.  &  J. 
446.  The  costs  of  the  suit  must  be 
borne  by  the  plaintiff,  so  also  must 
the  costs  of  actions  stopped;  The 
Afriean  Steam  Ship  Company  v.  Swanzy, 
2K.  &  J.  660. 

(n)  The  23  &  24  Vict.  c.  26,  s.  35. 

(o)  In  a  case  before  the  Judicature 
Act  where  the  owners  of  a  vessel,  which 
had  been  sunk  at  sea  in  a  collision,  in- 
stituted a  suit  in  the  Admiralty  Court 


for  the  limitation  of  their  liability,  and 
paid  into  the  registry  of  the  Court  a 
sum  of  money  in  lieu  of  bail,  the  Court 
of  Exchequer  granted  a  prohibition, 
holding  that  the  vessel  or  proceeds 
were  not^  under  arrest,  because  the 
money  paid  in  did  not  reprenent  the 
vessel  and  was  not  paid  in  to  save  the 
vessel  from  arrest;  James  v.  London 
and  South  Western  Railvay  Co.,  L.  R., 
7  Ex.  187,  on  appeal,  287. 
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not  grant  relief  unless  the  shipo^vner  admitted  his  liabilitj. 
But  it  was  afterwards  held  in  the  Admiralty  Court,  that  it  is 
not  requisite  that  the  owner  of  a  ship  preferring  a  claim  in  that 
Court  to  limited  liability,  should  begin  by  acknowledging  that 
his  vessel  is  to  blame,  and  it  is  now  the  practice  in  the  Admiralty 
Division  to  allow  a  shipowner  to  institute  a  suit  for  limitation  of 
liability,  without  requiring  him  to  admit  his  liability  {p). 


J 


There  are  some  claims  which  may  be  enforced  in  Courts  Liabilittov 
having  admiralty  jurisdiction  by  proceedings  against  the  ship,  ^m^ik^ 
her  cargo,  and  freight,  or  against  the  ship  only,  or  against  the  w  actions  nf 
cargo  only.   These  proceedings  are  commonly  called  proceedings 
in  reni  (j),  and  are  commenced  by  process  served  upon  the  res  (r), 
and  are  usually  followed  up  by  the  arrest  of  the  res.    This  process 
is  considered  to  be  notice  to  all  persons  having  any  interest  in  the 
resj  and  all  such  persons  are  therefore  entitled  to  appear  as 
defendants,  and  are  concluded  by  the  judgment  of  the  Court,  at 
least  to  the  extent  of  their  interest  in  the  property  proceeded 
against  (9). 

Proceedings  of  this  nature  were  originally  founded,  and  still  Maritime 
to  a  great  extent  depend,  upon  a  privilege  called  a  maritime  ^^• 
lien,  which  by  maritime  law  is  established  in  favour  of  certain 
classes  of  persons  to  have  their  demands  against  the  owners  of 
the  res  satisfied  out  of  the  proceeds  of  the  res  in  priority  to  other 
claimants  {t).    Where  a  maritime  lien  attaches  it  travels  with 
the  property  into  whosoever  possession  it  may  come,  and  when 
enforced  by  legal  process  relates  back  to  the  period  when  it   / 
first  attached  (u).    If  enforced  with  reasonable  diligence  it  will 
hold  good  against  the  claim  of  a  bond  fide  purchaser  without 
notice  {x). 


II 


{p)  mUy.Audm,  1  K.  &  J.  263;  24 

L.J.,Gh.229;  I^^iiMi/ta,Br.&L.161. 

The  case  went  on  appfB^  to  the  Privy 

Omndl,  and  the  dedaion  below  was 

alBnned ;  but  the  objection  to  the  de- 

ctrion  below  on  the  point  now  in  c^ues- 

tion  aeemB  not  to  hare  been  insisted 

npon  on  the  argument  of  the  appeal. 

See  The  Sitters,  1  P.  D.  281.    See  also 

MUkr  V.   HweU,   2    Seas.    Ca.    (4th 

aerieB),  976.     Bat  see  the  judgment 

of  Keiiy,  C.  B. ,  in  Jamet  v.  London  and 

South  Western  SaUway  Co.,  L.  B.,  7 

JBx.  at  page  196. 


{q)  The  Bold  BuccUugh,  7  Moo.  P.  C. 
C.  167. 

(r)  Supreme  Court  of  Judicature 
Act,  1875,  Schedule,  Order  IX.  sect. 
10. 

(«)  The  Elixa  Cornish,  I  Spinks,  68 ; 
Qistrique  v.  Imrie,  L.  B.,  4  H.  L. 
414. 

(0  The  T1C0  Ellens,  L.  R.,  4  P.  C. 
161 ;  The  Pieve  Superiore,  L.  B.,  5  P.  C. 
482. 

(«)  The  Bold  Buccleugh,  7  Moo. 
P.  C.  C.  267. 

{x)  TheNymph,^wK.^^',  The  Charles 
Amelia,  L.  B.,  2  A.  &  E.  330. 
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The  matters  whicli  give  rise  to  a  maritime  Uen  are  considered 
in  detail  under  their  various  headings,  and  at  present  it  is  not 
necessary  to  do  more  than  simply  to  refer  to  them.    A  maritime 
lien  attaches  in  cases  of  collision  between  ships  to  the  ship  which 
is  to  blame  for  the  collision  m  favour  of  the  persons  who  have 
sustained  damage  by  the  collision  (y),  to  the  extent  of  the  damage 
so  sustained  by  them  (2) ;  it  attaches  to  salved  property  in  favour 
of  salvors,  to  the  extent  of  the  salvage  remuneration  to  which 
they  are  entitled  (a).    A  bottomry  bondholder  is  entitled  to  a 
maritime  lien  on  the  ship  or  cargo  hypothecated  (().    A  seaman 
is  entitled  to  a  maritime  lien  on  the  ship  or  freight  in  respect 
of  his  wages  (c),  and  a  ship-master  in  respect  of  his  wages  and 
disbursements  (d).      Towage  and  jilotage  confer  a  maritime 
lien(c).    A  person  who  fiimisJies  m  a  British  port  necessaries 
to  a  foreign  ship  has  a  maritime  lien  on  the   ship  for  the 
price  of  the  necessaries  (/).    The  question  whether  a  registered 
mortgagee  of   a  ship  has  a  maritime  lien  on  the  ship  for 
the  amount  due  in  respect  of  his  mortgage  has  never  been 
decided  (g). 

In  some  cases  the  legislature  has  by  recent  statutes  conferred 
a  right  to  proceed  in  rem  without  giving  a  maritime  lien.  Thus, 
under  the  6th  section  of  the  Admiralty  Court  Act,  1861,  which 
gives  a  right  in  certain  cases  to  the  owner  of  cargo  carried  into 
any  port  of  England  or  Wales  to  proceed  in  rem  against  the  ship 
for  damage  done  to  the  cargo  by  breach  of  duty  or  breach  of 
contract  on  the  part  of  the  owner  or  master  or  crew  of  the  ship, 
no  lien  attaches  until  the  institution  of  the  suit  (h) ;  and  a 
similar  construction  has  been  put  upon  the  provisions  of  the 
5th  section  of  the  Admiralty  Court  Act,  1861,  which  confers 
upon  a  person  who  has  supplied  necessaries  to  a  ship  elsewhere 
than  in  the  port  to  where  she  belongs  a  right,  under  certain  con- 
ditions,  to  proceed  against  the  ship  to  recover  the  price  of  the 
necessaries.     So,  also,  it  has  been  held  that  the  4th  section  of 


(y)  The  Aline,  1  "W.  Eob.  HI ;  The 
JBuropay  Br.  &  L.  89. 

(z)  The  Ealhj,  L.  R.,  2  P.  C.  193. 

{a)  The  Ftmlier,  Br.  &  L.  341 ;  The 
Cargo  ex  SehiUer,  2  P.  D.  145 ;  The 
W,  A.  Safardy  Lush.  69 ;  The  Oustaf, 
LtLsh.  606. 

{b)  The  Hersey,  3  Hagg.  407;  The 
Moyal  Arch,  Swa.  285. 

ic)  The  Margaret,  3  Hagg.  240;  The 
Salaeia,  Luah.  545. 

{d)  The  Feronia,  L.  B.,  2  A.  &  E.  65 ; 


The  Jenny  Lmd,  L.  R. ,  8  A.  &  E.  629. 

U)  The  Constanda,  10  Jurist,  846. 

(/)  The  3  &  4  Vict.  o.  66,  b.  6  ;  The 
EUa  A,  Clark,  Bn  &  L.  82 ;  Tk^  Two  g     ' 
JSllens,  L.  R.,  4  P.  0.  161.  -jU^^^yt^c^  *r^      < 

{g)  The  Admiraltv  Court  Act,  1861/^-  ^'  ^'f 
88.  11,  36  ;  The  FacUe,  Br.  &  L.  248 ;  c^f^  ^ 
The  Chieftain,  Br.  &  L.  104  ;  The  Mary 
Ann,  L.  R.,  1  A.  &  E.  8.    But  see  The 
Seio,  L.  R.,  1  A.  &  E.  363. 

(A)  The  Fieve  Superiore,  L.  B.,   6 
P.  CI.  482. 
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the  Admiralty  Court  Act,  1861  >  does  not  confer  a  maritime 
lien  in  the  cases  falling  within  its  proyisions  in  favour  of  persons 
who  have  claims  for  the  building,  equipping,  or  repairing  of  a 
ship  («). 


We  proceed  to  consider  the  liability  of  the  owners  for  work 
and  repairs  done,  and  for  stores  furnished  to  the  ship.  In  con- 
sidering this  subject,  it  is  important  to  recollect  that  legal 
ownership  by  itself  does  not  create  any  liability  for  the  ship's 
debts.  Strictly  speaking,  no  liability  arises  from  the  mere  fact 
of  ownership  (k).  Some  misapprehension  on  this  point  existed 
formerly,  but  it  is  now  settled  that  the  question  as  to  the  liability 
for  repairs  and  necessaries  is  to  be  dealt  with  in  the  same  way 
as  before  the  passing  of  the  Begistiy  Acts,  and  that  the  inquiry 
always  is,  who  made  the  contract  ?  upon  whose  credit  was  the 
work  doneP  and  upon  these  questions  the  statutes  requiring 
registration,  which  have  been  in  force  from  time  to  time,  have 
directly  no  bearing  (/),  though  indirectly  their  operation  is  fre- 


LlABlUlT 
FOBBEPAIBS 

A2n>  iraoES- 

SAHIES. 


No  liabiUty 
by  reason  of 
mere  legul 
ownerBhip. 


(0  The  Faeificy  Br.  &  L.  246 ;  The 
Ttco  EOena,  L.  R.,  4  P.  C.  161. 

{k)  Per  Baylev,- J.,  in  Brigge  v.  Wil^ 
kinmm,  7  B.  s  G.  36.  See  also  Holt  on 
Shipping,  197.  As  to  the  liability  of 
ownerafor  necessaries  in  Scotland  see 
Miller  t.  Fbitery  Wilaon  f  Co,y  3  Seas. 
Ca.  (4th  series),  p.  106. 

m  Bnggt  v.  Wilkineon,  7  B.  &  C.  30 ; 
3  &ent*8  Com.  133;    Beeve  y.  Davis, 
1  A,  &  E.  312 ;  Jennings  y.  Griffiths, 
R.  &  Moo.  43 ;  Young  y.  Brander,  8 
East,  10 ;   WesterdeU  y.  Dale,  7  T.  R. 
306  ;  Annett  y.  Carstairs,  3  Camp.  364 ; 
Bennie  y.  Young,  2  De  G.  &  J.  136; 
The  Great  Eastern,  L.  R.,  2  A.  &  E.  88 ; 
Gunn  y.  Boberts,  L.  R.,  9  G.  P.  331. 
In  the  analogous  case  of  a  person  whose 
name  appeared  in  the  St^p  Office  re- 
turn as  a  proprietor  of  a  newspaper, 
he  was  held  not  to  be  therefore  liable 
in  respect  of  a  contract  relating  to  it, 
made  after  his  interest  had  ceased, 
and,  in  fact,  by  other  parties.    Sol^ 
erofl  y.  Boggins,  2  G.  B.  488.     (The 
sections  of  the  act  up<m  which  this 
case  was  decided,  6  &  7  Will.  4,  c.  76, 
Bs.  6,  8,  haye  been  repealed  by  32  &  33 
Vict,  a  24.)    In  some  oases  registered 
ownership  has  been  treated  as  creating 
a  primd  facie  liability  ;  Cox  y.  Beid,  1 
C.  &  P.  602 ;  Ex  parte  Maehell,  2  Ves.  & 
B.  216,  and  see  the  judgments  in  Frost 
Y  Oliver,  2  E.  &  B.  301,  and  Bibbs  y. 
Bote,  L.  B.,  1  Q.  B.  634.     Whether 
this    be     strictly    accurate    may   be 


/^/>   ¥> 


;fj. 


doubted,  but  it  is  admitted  on  all  I 
hands,  that  if  there  be  such  a  primd  I 
facie  liability,  it  is  not  condusiye,  but  v 
may  be  rebutted  by  the  special  cir-  » ^^ 
cumstances  of  each  case.  In  Bieh  y.  J2^^ 
Coe,  2  Gowp.  639,  Lord  Mansfield 
said,  "  Whoeyer  supplies  a  ship  with  ^Z^  A^-|^<  ^  /^_ 
necessaries  has  a  treble  security:  l,the 
person  of  the  master ;  2,  the  spedfio 
ship ;  3,  the  personal  security  of  the 
owners,  whetner  they  know  of  the 
supply  or  not."  It  must  be  recol- 
lected, howeyer,  that  if  this  observa- 
tion includes  mere  legal  owners,  the 
latter  decisions  establish  that  they 
are  not  liable,  unless  the  contract  is 
shown  to  be  made  with  their  express 
or  implied  authority;  and,  further, 
that  tnere  may  be  cases  in  which  the 
master,  acting  as  agent  for  the  owners, 
incurs  no  personal  liability;  as,  for 
instance,  wnere  no  credit  is  given  to 
him,  or  there  is  an  express  stipulation 
that  he  shall  not  be  personally  liable. 
It  is  perfectly  open  to  the  parties  to 
contract,  so  as  to  confine  the  responsi- 
bility eitJier  to  the  master  or  the  owner. 
Boshins  y.  Slayton,  Rep.  temp.  Hardw. 
376;  Farmery,  Davies,  IT.R.  108;  and 
see  the  observations  of  Lord  Ellen- 
borough,  G.  J.,  in  Bussegy,  Christie, 
9  East,  432 ;  Story  on  Agency,  ss.  294, 
296.  In  the  words  of  an  early  case, 
"Hie  repairer  of  a  ship  has  primd 
facie  his  election  to  sue  the  master  who 
employs  him,  or  the  owners ;  but  if  he 
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quently  important,  as  the  repairs  are  usually  done  by  the  legal 
oivner.  In  other  words,  the  legal  owner  is  liable,  not  because 
he  is  the  registered  owner,  but  because  he  is  in  most  cases  the 
real  contractor. 

It  will  be  found  accordingly  that  parties  have  been  held  liable, 
because  the  work  was  done  on  their  credit,  although  they  had 
parted  with  their  shares ;  and  that,  on  the  other  hand,  a  similar 
liability  has  attached  upon  persons  beneficially  interested,  but 
not  entitled  under  any  legal  transfer. 

These  rules  have  been  often  recognized,  and  have  been  acted 
upon  in  some  important  recent  cases.  They  apply  to  the  cases 
of  mortgagees  and  lessees  of  ships,  who  are,  in  fact,  so  far  as 
this  question  is  concerned,  limited  or  temporary  owners  (m). 
The  difiSculty  in  practice  has  always  been  to  apply  these  prin- 
ciples to  the  complicated  facts  of  particular  cases. 

In  the  decided  cases  the  attempt  has  generally  been  either  to 
infer  a  liability  from  mere  registered  ownership,  or  to  show  that 
the  persons  personally  engaged  in  the  transaction  were  clothed 
with  some  express  or  implied  authority  from  the  parties  sought 
to  be  charged  (w). 

Thus,  where  the  managing  owner  mortgaged  his  interest,  and 
the  mortgagee  caused  the  transfer  to  be  duly  indorsed  on  the 
certificate  of  registry,  but  the  mortgagor  continued,  as  before, 
to  manage  the  concerns  of  the  ship,  and  the  mortgagee  did  not 
interfere  or  take  possession,  it  was  held,  that  he  was  not  liable 
for  repairs  and  necessaries  supplied  under  the  orders  of  the 
mortgagor  (o) ;  and  a  mortgagor  who  remains  in  possession  of 
the  ship  may  confer  upon  a  material  man  a  possessory  lien  against 


imdertakes  it  on  a  Bpeoial  promise 
from  either,  the  other  is  discharged." 
Gamham  y.  Bennett,  2  Str.  816.  The 
master  is  liable,  in  ihe  first  instance,  if 
it  does  not  appear  that  any  credit  was 
giyen  to  the  owners ;  perTindal,  0.  J., 
in  £ssenj  y.  CoW,  6  C.  &  P.  358.  See 
Friestley  v.  Femte,  34  L.  J.,  Ex.  172. 
A  person  who  aooepts  a  transfer  of 
shares  in  a  ship  does  not  thereby  be- 
come liable  for  necessaries  supplied  to 
her,  tiiough  he  had  notice  of  a  claim 
made  for  them.  The  Aneroid^  2  P.  D. 
189 

(m)  Staffs  y.  irUkineoH,  7  B.  &  C. 
30.  See  as  to  when  the  charterer  be- 
comes owner  pro  Me  vice,  the  cases 
cited  post,  Chap.  VI.,  Goittbact  of 
AiTBEiOHTMEKT,  and  Parish  y.  Crate ' 
ford,  2  Stra.  1261;   VaUejo  y.  Wheeler, 


Cowp.  143.  As  to  the  enforcement  of 
equities  against  owners  and  mortgpa- 
g^es  of  ships  in  respect  of  their  equit- 
able interests  therein,  see  the  M.  S. 
Act,  1862,  s.  3,  and  ante,  p.  66. 

(«)  In  The  Trouhadour,lj.  R.,  1  A. 
&  E.  302,  Dr.  Lushington  said,  <*The 
mortgagee  in  possession  would  not  be 
liable  for  necessaries  supplied  to  the 
ship,  unless  the  master  in  ordering  the 
necessaries  was  acting  as  the  agent  for 
such  mortgagee. ' ' 

(o)  Briggs  y.  Wilkinson,  7  B.  &  C. 
30.  See  also  as  to  the  position  and 
rights  of  mortgagor  and  mortgage, 
where  the  latter  is  not  in  possession, 
per  "Willes,  J.,  in  Johnson  v.  The  Royal 
Mail  Steam  Packet  Company,  L.  R.,  3 
G.  P.  42;  and  Collins  y.  Lanwort,  4 
De  Gez,  J.  k  S.  600 ;  34  L.  J.,  COi.  196. 
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her  f or  neoessary  repairs  (jt?).  So,  on  the  other  hand,  where  a  Liability  of 
legal  owner  parted  with  a  beneficial  ownership,  by  contracting  to  o^^xiere. 
sell  his  shares,  and  by  taking  a  bill  of  exchange  for  part  of  the 
price,  and  before  a  bill  of  sale  had  been  executed,  repairs  were 
done  by  the  directions  of  the  managing  owner,  and  there  was 
no  evidence  to  show  that  he  had  any  authority  from  the  legal 
owner  to  order  them,  it  was  held,  that  the  latter  was  not 
liable  (9) ;  and  in  accordance  with  this  principle,  a  person  who 
holds  himself  out  as  owner  cannot  escape  from  liability  by 
setting  up  that  the  conveyance  to  him  was  void  for  non-con- 
formity with  the  provisions  of  the  Begistry  Acts  (r).  In  a  case 
in  bankruptcy  («),  the  rule  was  laid  down  by  Lord  Eldon  in 
these  terms,  '^  Where  the  repairs  are  executed  in  a  port  in  this 
country,  the  vessel,  till  parted  with,  is  specifically  chargeable 
with  their  amount;  but  the  lien  is  lost  with  the  possession. 
Where  the  repairs  are  ordered  by  the  master,  he,  in  the  first 
place,  incurs  a  personal  liability;  and  considering  him  in  general 
as  the  servant  or  agent  of  the  owners  in  the  employment  and 
management  of  the  ship,  they  also  become  responsible  for  his 
orders,  unless  they  are  expressly  excluded  by  the  terms  of  the 
contract.  The  same  observation  applies  where  a  part  owner 
gives  the  order ;  the  liability  attaches  against  them  all,  imless  it 
be  expressly  provided  against." 

These  principles  receive  considerable  illustration  from  some  Cases  illns- 
modem  cases.    In  one  of  these  (f)  the  legal  owner  of  a  ship  was  prfSSpiee^ 
sued  for  the  price  of  rigging  supplied  subsequently  to  the  exe-  "f P^.^}?  *® 
cution  by  him  of  an  invalid  executory  contract  for  the  sale  of  of  owners, 
the  ship.     The  rigging  was  necessary,  and  had  been  supplied  to 
the  ship  whilst  she  was  in  dock  in  London,  on  the  order  of  the 
acting  and  registered  master.     The  defendant  was  at  this  time 
the  registered  owner.     The  plaintiff  had,  about  the  time  of  the 
supply  of  the  goods  (but  whether  before  or  after  was  uncertain), 
inspected  the  register.     Before  the  goods  were  supplied  the 
defendant  had  entered  into  an  agreement  (which  was,  by  reason 
of  the  Registration  Acts  then  in  force,  not  binding,  as  it  did 

{p)  Wtlliams  t.  AUtup^  10  C.  B.,  stantially  a  doimaat  or  secret  part 

K.  S.  417;  30  L.  J.,  C.  P.  363.  owner,  and  that  credit  given  to  one 

{q)  Curling  t.  Bobert9(m,  7  M.  &  Gr.  part  owner  is  credit  given  to  all.    See 

336;  Baker  y.  Buckle,  7  Moore,  349.  GoUjer  on  Part.  686;  see  also  Melver 

(r)  Harrington  v.  Fry,  2  Bing.  179.  v.  Humble,  16  East,  169. 
In  this  case  the  defendant  was  held  («)  Ex  parte  Bland,  2  Rose,  92.    See 

not  to  be  liable.     The  decision  has  also  Thompton  v.  Finden,  4  0.  &  P. 

been  qaestiaiied,  on  the  ground  that  158. 
he  was,  as  regarded  strangers,  sub-  (t)  Froet  t.  Oliver,  2  E.  &  B.  301. 
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not  recite  the  certificate  of  registration)  to  sell  the  ship  to  a 
third  person,  to  be  employed  as  an  emigrant  ship,  the  defendant 
agreeing  to  repair  her  so  that  she  should  be  approved  of  by  the 
Emigration  Commissioners.  The  master  had  been  appointed 
by  the  intended  purchaser,  and  the  defendant  had  never  seen 
him  or  desired  him  to  order  anything  for  the  ship ;  but  there 
was  evidence  to  show  that  the  name  of  the  master  had  been  put 
on  the  register  with  the  concurrence  of  the  defendant,  and  that 
whilst  he  was  acting  as  master  the  defendant  had,  concurrently 
with  the  purchaser,  kept  possession  of  the  ship,  having  on  board 
of  her  agents  who  gave  orders  respecting  other  repairs  which 
were  being  done  to  her.  It  appeared,  also,  that  the  dock  dues 
had  been  paid  by  the  defendant ;  that  the  ship,  whilst  in  dock, 
had  been  new  coppered,  and  had  had  other  rigging  supplied  to 
her  at  the  expense  of  the  defendant,  and  that  the  rigging  in 
respect  of  which  the  action  was  brought  ought  to  have  been 
supplied  by  the  defendant,  under  the  agreement  between  him 
and  the  intended  purchaser;  and  that  some  time  after  the 
supply  of  the  rigging,  the  contract  of  purchase  not  having  been 
completed,  the  defendant  took  exclusive  possession  of  the  ship, 
and  sent  her  abroad  imder  another  master,  carrying  with  her  the 
cordage  in  question.  Upon  these  facts  the  judges  differed  as 
to  whether  there  was  any  evidence  that  the  rigging  had  been 
supplied  on  the  credit  of  the  defendant,  or  that  he  had  given 
authority  to  the  master  to  pledge  his  credit.  Lord  Campbell, 
C,  J.,  and  Wightman  and  Crompton,  JJ.,  were  of  opinion  that 
there  was  evidence  to  go  to  the  jury  of  his  liability.  Erie,  J., 
was  of  a  contrary  opinion,  holding  that  the  evidence  showed,  in 
fact,  a  contract  by  the  master  on  behalf  of  the  purchaser  who 
had  appointed  him,  and  that  there  was  no  evidence  from  which 
it  could  be  inferred  that  the  master  had  authority  to  bind  the 
legal  owner.  Shortly  after  this  case  an  action  was  brought 
against  the  same  defendant  by  another  tradesman  for  goods 
supplied  to  the  same  ship  upon  the  order  of  the  master,  under 
substantially  similar  circimistances  {u).  The  case  was  tried 
before  Lord  Campbell,  C.  J.,  and  he  directed  the  jury  that  the 
defendant  was  not  liable  merely  by  reason  of  his  being  the 
registered  owner,  nor  was  he  liable  merely  by  the  orders  having 
been  given  by  the  registered  master,  but  that  he  was  liable  if 
the  master  had  acted  with  his  privity  and  consent,  and  the 

(u)  Mitchmn  y.  Oliver ^  6  £.  &  B.  410. 


TUB  OWNER.  91 

goods  had  been  supplied  upon  the  credit  of  the  owner  by  the 
bond  fide  orders  of  the  master,  given  with  the  privity  of  the 
owner,  and  were  necessary  and  proper  for  the  ship  under  the 
ciroumstances;  and  that,  although  the  facts  given  in  evidence 
by  the  defendant  were  believed,  he  was  not  conclusively  entitled 
in  point  of  law  to  a  verdict.  To  this  ruling  a  bill  of  exceptions 
was  tendered,  and  the  Court  of  Exchequer  Chamber  directed  a 
new  trial,  holding  that  the  direction  was  not  sufficient,  and  that 
there  was  no  evidence  that  the  master  had  acted  as  the  de- 
fendanfs  master  of  the  ship.  The  Court,  after  referring  to  the 
direction  given  to  the  jury  as  to  the  circumstances  under  which 
they  might  find  the  defendant  liable,  proceeded  in  the  following 
terms: — "Now  we  think  that,  although  these  circumstances 
existed,  yet  it  would  not  be  enough  to  render  the  defendant 
liable  unless  the  person  acted  as  the  defendant's  master  of  the 
ship  with  his  privity  and  consent,  and  the  goods  and  work  were 
supplied  to  and  done  upon  the  ship,  not  merely  upon  the  credit 
of  the  owner  by  the  bond  fide  orders  of  the  master  given  with 
the  privity  of  the  owner,  but  as  on  a  contract  with  the  owner  on 
orders  given  by  the  master  as  for  him.  Now  in  this  case,  on  the 
evidence,  it  appears  that  the  defendant  did  not,  by  word  or  deed, 
in  any  way  hold  out  the  master  as  his  master'^  {x).  The  CoTirt 
also  observed,  that  it  did  not  think  that  the  direction  that  the 
defendant  was  not  conclusively  entitled  in  point  of  law  to  a 
verdict,  if  the  facts  given  in  evidence  on  his  behalf  were  believed, 
was  correct,  "  for  as  there  was  only  evidence  of  an  actual  autho- 
rity, and  no  evidence  of  such  a  holding  out  of  the  master  by  the 
defendant  as  Ins  agent  as  to  preclude  the  defendant  from  deny- 
ing the  agency,  the  real  question  for  the  jury  was,  whether  the 
master  was  in  fact  the  defendant's  agent ;  and  if  the  defendant's 
evidence  was  believed,  he  was  not." 

In  a  later  case  (^)  an  action  was  brought  against  a  person,  * 
who  was  alleged  to  be  the  owner  of  a  ship,  for  damages  claimed 
in  respect  of  the  non-oonveyance  of  goods  which  the  master  of 
the  ship  had  agreed  to  cany  under  a  charter-party  executed  by 
him  at  Valparaiso.  The  facts  appeared  to  be,  that  whUst  the 
ship  was  at  sea  the  registered  owner  had  applied  to  the  de- 

{z)  Am  to  the  proper  inference  to  be  JPawer,  4  C.  B.,  N.  S.  786. 

drewn  with  respect  to  the  maeter^s  (y)  Myera  v.  Willis^  17  C.  B.  77,  af- 

sgency  where  a  BritiBh  ship  is  sold  firmed  Cam.  Soacc.,  18  C.  B.  886.  See 

whilst  she  ifl   at  sea  or  in  a  foreign  also  Chaptnan  y.  Callisy  9  C.  B.,  N.  3. 

port,  see  Oookbom,  G.  J.,  in  Sobint  y.  769. 
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fendant  for  aa  adyanoe,  and  had  executed  to  him  an  ahsolute 
bill  of  sale  of  the  ship,  which  was  afterwards  registered  by  the 
defendant.  The  bill  of  sale,  although  in  form  absolute,  was  only 
intended  as  a  collateral  security  to  the  defendant  for  the  money 
advanced  by  him.  Subsequently  to  the  registration  of  the  bill 
of  sale  the  master  entered  into  the  charter-party  imder  which 
the  plaintiff  claimed,  both  parties  being  ignorant  of  the  then 
state  of  the  ownership  of  the  ship.  The  Court  held,  that  the 
defendant  was  not  liable ;  that  it  was  not  boimd  by  the  register, 
but  might  look  at  the  real  transaction  between  the  parties ;  and 
that,  looking  at  all  the  circumstances,  it  appeared  that  it  was 
not  intended  that  the  defendant  should  become  the  real  owner 
of  the  ship,  but  only  that  he  should  be  interested  in  her  to  the 
extent  of  his  advance ;  and  that,  therefore,  it  was  manifest  that 
he  could  not  have  intended  to  adopt  the  master  as  his  agent  and 
make  himself  liable  for  his  acts.  Upon  the  same  principles  it 
was  held,  that  the  mere  fact  of  a  person  being  registered  as 
the  paxt  owner  of  the  ship,  under  a  bill  of  sale,  which  appeared  to 
have  been  in  fact  given  only  as  a  security  for  advances,  did  not 
•  give  to  his  co-owner  authority  to  pledge  his  credit  for  necessary 
repairs  (s).  In  another  case  (a)  it  appeared  that  repairs  had  been 
done,  imder  the  superintendence  of  the  master,  to  a  ship  of  which 
the  defendant  owned  eight  sixty-fourths,  by  the  direction  of  the 
owner  of  the  remaining  sixty-fourths,  who  had  always  acted  as 
the  managing  owner.  Before  the  repairs  were  ordered  the  de« 
fendant  had  informed  his  co-owner  that  it  was  not  his  intention 
to  sail  the  ship  again,  and  had  offered  to  sell  his  shares  to  his 
co-owner,  to  which  the  latter  had  assented,  although  the  agree- 
ment had  not  ultimately  been  carried  out.  Shortly  after  the 
commencement  of  the  repairs  the  defendant  had  given  notice 
to  the  plaintiff  that  he  would  not  pay  for  them.  The  Court 
held  that  the  defendant  was  not  liable,  for  that  his  co-owner 
had,  under  the  circiunstances,  no  authority  to  bind  him,  and 
there  was  nothing  in  the  conduct  of  the  defendant  to  justify 
the  plaintiff  in  considering  that  he  was  one  of  the  contracting 
parties.  In  another  case  {b),  a  ship  sailed  from  England  for  a 
foreign  port,  the  master  having  a  power  of  attorney  to  act  as 
agent  for  the  then  registered  owner.    Subsequently  the  de- 

(z)  Haehwoody.  Lyall,  17  C.  B.  124.  and  see  the  obaervatio&B  of  Bylee,  J., 

See  also  2^  IfmUfallen,  L.  R.,  1  A.  in  WhUweU  v.  Perrin,  4  C.  B.,  N.  S. 

&  E.  72.  416. 

(a)  Brodie  T.  Howard,  17  C.  B.  109;  {b)  Mackmzte  t.  Pitoley,  11  £x.  638. 
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fendant  pnrohased  the  yeesel,  was  registered  as  owner,  and 
afterwards  resold  the  ship.  An  action  was  brought  against  the 
defendant  for  necessaries  supplied  to  the  ship  abroad  on  the 
order  of  the  master,  at  a  time  when  the  defendant  was  the 
registered  owner.  It  was  held,  that  he  was  not  liable,  the 
master  not  appearing  to  have  been  at  this  time  his  agent  in  fact. 
But  where  the  defendant  was  not  only  beneficially  interested, 
but  knew  that  another  part  owner  was  acting  as  tiie  ship's 
husband,  and  had  himself  received  a  share  of  the  profits,  it  was 
held,  that  there  was  evidence  to  go  to  the  jury  that  the  ship's 
husband  had  authority  to  contract  for  necessaries  on  behalf  of 
the  owners ;  and  the  co-owners  were  held  liable,  although  part 
of  the  supplies  had  been  paid  for  by  bills  drawn  by  the  ship's 
husband  upon  the  brokers  of  the  ship,  and  on  the  bankruptcy 
of  the  latter  the  plaintifP  had  proved  against  their  estate  for  the 
balance  (e).  In  a  recent  case,  a  ship  having  been  laid  up  in  a 
public  dock,  the  plaintiff  was  injured  by  the  negligence  of  the 
ship  keeper  in  charge  of  her.  No  evidence  was  given  to  show 
by  whom  the  ship  keeper  was  appointed,  but  the  register  was 
put  in,  and  in  this  the  defendant's  name  appeared  as  owner.  It 
was  held  that  this  wospriind  facie  evidence  from  which  the  jury 
might  infer  that  the  defendant  had  employed  the  person  in 
charge  (rf). 

We  have  already  seen  {e)  that  where  a  transfer  is  made  only  Liabmty  of 
as  a  secxuity  for  the  payment  of  debts,  the  transferee  does  not  ^^^f^«^^' 
become,  nor  does  the  transferor  cease  to  be,  owner,  except  so 
far  as  may  be  necessary  to  render  his  security  available  (/). 
Where  mortgagees  are  not  in  possession,  and  have  not  per- 
sonally interfered,  their  liability  for  necessaries  supplied  to 
the  ship  depends  upon  whether  a  contract,  either  express  or 
implied^  was  entered  into  on  their  behalf  {g) ;   for  no  mort- 


((?)  WhUweU  T.  Ferrin,  4  C.  B.,  N.  S. 
412. 

{d)  Hibba  y.  Mo9B,  L.  R.,  1  Q.  B. 
534. 

ie)  Ante,  p.  58. 

(/)TheM.S.Act,1854,8.70.  Under 
the  6  G^.  4|  o.  110,  it  was  held,  that 
a  mortgagee  was  only  an  owner  to  the 
extent  of  the  value  mortgaged.  Irving 
y.  Eieharduon,  2  B.  &  Ad.  193.  The 
M.  S.  Act,  1854,  gave  a  form  of  mort- 
gage whidi  ia  different  from  the  form 
which  waa  in  use  before  that  act.  (See 
Appendix,  Forms,  Nob.  11,  12.)    The 


statutory  forms  now  in  use  do  not,  in 
terms,  transfer  the  ship  to  the  mort- 
gagee. The  mortgagor  '  *  mortgagee ' ' 
the  shares  in  the  ship  of  whidb  no  is 
owner  to  the  mortgagee. 

{g)  3  Kent's  Com.  136.  It  is  there 
said,  <*If  there  has  been  no  dealing 
with  the  mortgagor,  in  the  character  of 
owner,  but  the  credit  has  been  given  to 
the  person  who  may  be  owner,  it  is  a 
pointstill  remaining  openfordiscussion, 
whether  the  liability  will  attach  to  the 
beneficial  or  to  the  legfal  owner."  It  is 
only  to  solve  the  question  in  appearance 
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gagee  is,  merely  as  suoh,  liable;  and,  therefore,  where  the 
original  owner  assigned  by  bill  of  sale  all  his  interest,  and  after- 
wards  sails  aad  rigging  were  furnished  on  his  aooount,  and 
on  his  credit  alone,  it  was  held,  that  the  assignee  oould  not  be 
charged  with  the  price  of  these  goods  (A).  And  a  mere  mort- 
gagee, who  did  not  take  possession,  was  held  not  to  be  liable 
for  necessaries  supplied  for  the  use  of  the  ship  previously  to  a 
re-transfer  (t).  Where  a  person,  who  was  mortgagee  as  well  as 
broker  for  the  ship,  gave  directions  for  repairs,  it  was  held  that 
the  question  for  the  jury  was,  whether  he  acted  only  as  broker, 
or  as  a  person  having  an  interest  in  the  ship  (k).  And  where 
a  purchaser  had  entered  on  the  register  an  absolute  bill  of 
sale,  he  was  allowed  to  prove,  in  order  to  show  that  the  repairs 
were  not  done  on  his  credit,  that  by  a  defeasance,  not  mentioned 
on  the  register,  he  had  only  a  qualified  property  (/).  And  a 
person  who  had  executed  a  bill  of  sale  as  the  owner  of  a  share, 
was  held  not  to  be  estopped  from  showing  that  his  name  was 
inserted  in  the  register  without  his  consent,  and  that  he  had 
executed  the  deed  for  the  purpose  only  of  divesting  himself  of 
any  supposed  title  (m) . 


Liability  of 
owners  jTTO 
Me  vice. 


The  liability  of  the  owners  for  repairs  when  the  ship  has  been 
let  to  third  persons  depends  also  upon  whether  the  contract  for 
repairs  is,  in  fact,  made  with  them,  or  with  the  lessee  («).  Thus, 
a  registered  owner,  who  had  chartered  the  ship  to  the  captain  for 
a  certain  number  of  voyages  at  a  fixed  rent,  was  held  not  to  be 


to  say  that  in  such  a  cafio  the  ordinary 
role  as  to  undiscovered  principals  would 
be  applied,  and  that  that  party  would 
be  held  liable  for  whom  the  master  was 
then  acting  as  agent :  for  in  cases  of 
change  of  ownenhip  uncommunicated 
to  the  master  there  is  often  much  prac- 
tical difficulty  in  determining  whose 
agent  he  was  on  any  particul&r  occa- 
sion. 

(A)  Saker  v.  Buckle,  7  Moore,  349. 
The  case  of  Jkncsan  y.  Zeekej  1  Dowl.  & 
K.  N.  P.,  a  note  of  which  will  also  be 
found  in  Holt  on  Shipping,  p.  198, 
nomine  Doxcson  y.  Zonffster,  has  some 
bearing  on  this  point;  but  the  question 
tiiere  was  one  of  fact  rather  than  of 
law. 

(»)  Chinnery  y.  Blackbume,  1  H.  Bl. 
117,  note ;  Ticentyman  y.  Hart,  1  Stark. 
366 ;  Jackson  y.  Vernon,  1  H.  Bl.  114 ; 
Annett  y.  Carstairt,  3  Gamp.  354. 

(A)  Ckistle  y.  Duke,  5  C.  &  P.  359. 


The  weight  of  the  American  decisions 
has  been  in  f ayour  of  the  position  that 
a  mortgagee  out  of  possession  is  not 
liable  for  repairs  or  necessaries  pro- 
cured on  the  order  of  the  master,  and 
not  upon  the  particular  credit  of  the 
mortgagee,  who  has  not  been  in  receipt 
of  the  freight ;  though  the  rule  is 
otherwise  where  the  mortgagee  is  in 
possession,  and  the  vessel  is  employed 
on  his  service.  3  Kent*s  Com.  134, 
135. 

(/)  Cox  y.  Reid,  R.  &  Moo.  199. 

(m)  Bands  Y.  Thomas,  5  M.  &  S.  244. 
This  and  some  of  the  other  cases  dtcd 
above  are  decisions  under  the  old  Re- 
gistry Acts,  but  the  principles  of  them 
are  applicable  under  the  statutes  now 
in  force. 

(n)  See  The  Great  Eatttm,  L.  R.,  2 
A.  &  E.  88,  where  this  question  is 
fully  discussed  in  the  judgment  of  Sir 
R.  Fhillimore. 
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liable  for  stores  furnished  under  the  captain's  orders  during  the 
ezistenoe  of  the  charter-party ;  since,  under  the  oireumstonoes, 
the  captain  could  not  be  considered  to  be  his  servant  (o).  So, 
on  the  other  hand,  where  a  ship  was  captured,  and  afterwards 
liberated,  sjid  abandoned  to  underwriters  by  the  owners  on 
notice  of  the  capture,  it  was  held,  that  they  were  still  liable 
for  stores  and  necessaries  ordered  by  the  supercargo  after  the 
abandonment  (p).  And  the  owners  of  a  Post  Office  packet  were 
considered  to  be  liable  for  stores  ordered  by  the  captain,  although 
he  was  not  appointed  by  them,  but  by  the  Postmaster  General  (q). 
We  shall  see,  in  subsequent  Chapters  (r),  in  what  cases  the 
charterers  of  ships  are  to  be  considered  as  owners  pro  h&c  vice^ 
and  bow  far  their  liability  to  third  persons  on  contracts  relating 
to  the  ahip,  or  for  injuries  occasioned  by  her  mismanagement,  is 
affected  by  this  consideration. 

When  once  the  liability  is  established,  each  owner  is  by  the  Extent  op 
law  of  England,  which  differs  in  this  respect  from  the  civil  law,  r^^J^ 
liable  in  aolido  for  the  whole  amoimt  of  the  debt,  without  refer-  Necbssabies. 
ence  to  the  proportion  of  his  interest,  or  to  any  stipulations  be- 
tween himself  and  the  other  owners  («).    So,  the  owners  cannot 
qualify  their  liability  by  any  arrangement  with  their  agents. 
Thus,  where  an  owner  agreed  with  his  agent  that  the  latter 
should  pay  for  the  repairs,  on  having  the  ship  transferred  to 
him,  it  was  held  that  a  creditor  of  the  owner  must  look  to  him, 
and  could  not  sue  the  agent  {f).    And  if  persons  separately 
interested  in  aliquot  parts  of  a  ship  employ  a  joint  agent,  they 
are,  at  law,  liable  each  for  the  whole  of  the  debt  incurred  (?^). 
As  between  themselves,  however,  there  exists  a  right  of  con- 
tribution or  indemnity  (x). 


(o)  Fraser  ▼.  Marshy  2  Gamp.  617; 
S.C.l^  East,  238 ;  Reevey,  Davit,  1  A. 
ft  £.  312,  and  post,  Chap.  VI.,  Cok* 

TRACT  OF  AfFBEIOHTKENT. 

(p)  MiteheU  y.  Qlennie,  1  Stark.  230. 
\q\  Sicket  v.  Came,  2  Camp.  389. 
(r)  See  post.  Chapters  VI.  and  IX., 
CosTBACT  OF  Affeeiobtuent  and  COL- 

USIOK. 

(•)  Doddington  y.  SalUU,  I  Yes.  sen. 
498;  Thampsmyr.  F\nden,AO.kV.\b%. 
The  Sootoh  law  is  the  same ;  2  Bell's 
Com.  656;  also  the  American.  In 
France  and  Holland  part  owners  are 
liable  to  the  extent  only  of  their  shares. 
3  Kent's  Com.  155.    The  observations 


in  the  text  mnst  now  be  read  subject  to 
the  limitations  imposed  on  the  liabiHt  j 
of  members  of  corporations  constituted 
under  the  Joint- Stock  Companies  Act, 
1 862,  relating  to  companies  with  limited 
liability.  (25  &  26  Vict.  o.  89,  s.  205. 
See  also  the  repealed  act,  19  &  20  Vict. 
c.  47.) 

(t)  Rattenhury  v.  Fmton,  3  Kylne  & 
E.  505.  See  also  Stewart  v.  JlaU,  2 
Dow,  29. 

(u)  Passmore  v.  Bousjield,  1  Stark. 
296 ;  Bac.  Abr.  tit.  Merchant,  D. 

{x)  Speermany.  Degrave,  2Vom.  643  ; 
and  see  Lindley  on  Fartner^p,  4th 
ed.  p.  768. 


96 


THE  OWNER. 


BiaHTB  OF 
XATEBIAL  ICEN 
TO  DETAIN  OB 
PBOCEED 
▲GAINST  THE 
SHIP. 


By  the  civil  law,  and  the  law  of  those  countries  which  have 
adopted  its  principles,  a  maritime  lien  upon  the  ship  is  given 
to  those  who  repair  her,  or  furnish  her  with  necessaries,  either 
at  home  or  abroad  (y).  But,  in  England,  the  rule  is  different. 
The  master  may,  in  cases  of  necessity  arising  abroad,  hypo- 
thecate the  ship,  and  so,  in  effect,  give  a  maritime  lien  on  her: 
but,  at  home,  no  right  to  detain  or  arrest  the  ship  for  work 
done  in  respect  of  the  ship  can  exist,  except  in  those  oases  in 
which,  by  the  general  law,  a  -right  of  this  description  is  allowed, 
or  in  which  a  maritime  lien  or  a  right  of  proceeding  against  the 
ship  resembling  a  maritime  lien  has  been  conferred  by  statute. 

The  general  rule  of  the  common  law  is,  that  every  artificer 
has  a  particular  lien  on  any  chattel  which  has  been  delivered  to 
hiTTi  in  his  business,  and  on  which  he  has  expended  his  labour ; 
and  on  this  principle  a  shipwright  has  a  lien  for  repairs,  so 
long  as  he  does  not  part  with  the  possession  of  the  ship  (s). 
But  a  lien  of  this  nature  must  not  be  confounded  with  a 
maritime  lien;  it  is  lost  as  soon  as  the  possession  is  parted  with: 
and  where  the  work  is  done  on  credit,  or  there  is  any  usage  of 
trade  inconsistent  with  the  lien,  it  never  arises  {a). 

It  has  been  held  that,  in  cases  of  bankruptcy,  creditors  who 
have  repaired  a  ship  have  an  equitable  lien  on  her  earnings,  not 
from  any  doctrine  peculiar  to  the  earnings  of  a  ship,  but  on  the 


(y)  3  Kent's  Com.  168;  Big.  14, 
1,  1 ;  1  Valines  Com.  363,  367. 
ProoeedingB  to  enforce  a  lien  of  this 
desoription  in  Courts  of  countries 
adoptmg  this  law  must  be  considered 
as  proceedings  m  rem,  Caatrique  v. 
Imrie,  L.  R.,  4  H.  L.  414. 

(z)  Hoare  t.  Clement,  2  Show.  338 ; 
Justin  Y.  BaUam,  1  Salk.  34  ;  Ex  parte 
Bland,  2  Eose,  91 ;  Franklin  v.  Hosier, 
4  B.  &  Aid.  341 ;  Buxton  v.  Snee,  1  Yes. 
sen.  164 ;  Watkinson  v.  Bemadiston,  2 
P.  Wms.  367.  But  the  right  of  posses- 
sory lien  confers  no  right  of  sale  upon 
the  person  who  has  the  lien.  Thames 
Iron  Work  Co.  v.  The  Patent  Derrick  Co., 
2a  L.  J.,  Ch.  714;  but  see  Rules  of 
the  Supreme  Court,  Ord.  LII.  r.  2.  A 
shipwright  is  not  entitled  to  be  paid  for 
the  use  of  his  dock  while  he  detains  the 
ship  under  such  lien  agtdnst  the  will  of 
the  owner,  unless  there  is  some  special 
contract,  custom,  or  usage  to  autho- 
rize sucb  claim.  British  Empire  Ship- 
ping Co.  T.  Somes,  E.  B.  &  E.  353;  30 
L.J.,Q.B.229.  The  Scotch  lawis  now 
similar.  JFood  v.  Creditors  of  Weir,  1 
BeU*8  Com.  527.     So  in  America,  3 


Kent's  Com.  169.  The  security  of 
material  men  has  been  the  subject  of 
legislative  provision  in  several  of  the 
American  states.  In  New  York,  ship- 
wrights and  material  men  have,  by 
statute,  a  lien  for  the  amount  of  iheir 
debts,  whether  the  ship  is  owned  within 
the  state  or  not,  but  the  lien  ceases 
after  due  security  given,  or  when  the 
vessel  leaves  the  state.  lb.  170.  As 
to  what  constitutes  a  relinquishment 
of  possession  of  a  ship,  see  Barr  v. 
Shearer,  2  Sess.  Ca.  (4th  series),  14. 
As  to  priority  of  payment  where  a 
possessory  lien  comes  into  conflict 
with  a  maritime  lien,  see  The  Gustaf^ 
Lush,  596. 

(a)  Eaitt  y.  Mitchell,  4  Camp.  146. 
In  the  American  Courts  it  has  been 
held  that  giving  credit  for  a  fixed 
time  is  not  inconsistent  with  a  Hen, 
for  a  lien  may  exist  for  a  debt  solvendum 
infuturo.  3  Kent's  Com.  171,  note  (b). 
See  as  to  the  more  extensive  lien  whicn 
is  enforced  by  the  Court  of  Admiralty 
in  cases  of  collision  and  the  like,  post. 
Chap.  IX. 
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general  principle  of  equity,  that  the  joint  earnings  of  every  part- 
nership are  liable  to  the  joint  creditors ;  but  this  right  exists 
only  in  respect  of  earnings  which  have  accrued  during  the  time 
the  ship  remained  the  property  of  the  owners  to  whom  the  credit 
was  given,  and  does  not  extend  to  freight  accruing  subsequently 
to  a  sale  (b). 

Formerly  the  jurisdiction  of  the  Court  of  Admiralty  in  suits  Jubisdiction 
relating  to  repairs  and  supplies  was  very  doubtful ;  the  Courts  ^ casmop^^ 
of  common  law  holdinff  that  the  Admiralty  had  no  jurisdiction  bepaibs,  &c. 

TO  SHIPS 

in  such  cases,  and  jgrior  to  the  passing  of  the  statutes  about 

to  be  mentioned,  material  men,  unless  in  possession,  were  not 

entitled  to  any  preference  over  other  creditors;  and  had  no  claim 

against  the  ship  in  specie^  or  against  the  proceeds  of  the  ship 

when  sold  (c).     The  legislature  has,  however,  of  late  conferred 

jurisdiction  upon  the  Admiralty  to  entertain  suits  of  this  nature 

in  certain  cases. 

^.  JBy  the  3  (Sb  4  Vict.  c.  65,  s.  6  (cf),  the  Court  of  Admiralty  3^4  vict.  X 

was  empowered  to  decide  all  claims  and  demands  for  necessaries  ^*  ^^' 

supplied    to  any  foreii^  shin,  or  sea-going    vessel,   and    to 

enforce  payment  thereof,  whether  she  might  have  been  within 

the  body  of  a  county  or  upon  the  high  seas  when  they  were 

furnished  ((?). 

This  section  relates  exclusively  to  foreign  vessels,  and  the 
object  of  the  statute  was  to  provide  a  remedy  against  the  in- 
convenience which  frequently  occurred  where  a  foreign  vessel 
was  driven  upon  the  coasts  of  this  country,  and  the  master, 
having  no  credit,  was  imder  great  difficulty  in  obtaining  ne- 
cessaries for  the  purpose  of  refitting  her,  and  of  proceeding  on 
the  voyage  (e).  It  was  held  that  the  Court  had  no  jurisdiction 
under  this  act,  where  the  articles  were  supplied  by  an  English 
manufacturer  to  a  foreign  ship,  bmlding  in  a  foreign  port  (/). 
A  vessel  built  and  registered  at  New  Brunswick,  and  owned  by 
a  mercantile  firm  residing  in  Nova  Scotia,  has  been  held  not 
to  be  a  foreign  sea-going  vessel  within  this  act  (^).     The  juris- 


{b)  Ex  parte  Sill,  1  Hadd.  61.  See 
alBO/w^  p.  107,  "Bankraptcv." 

(c)  The  Neptune,  3  Ejiapp^s  P.  G. 
GaJKS,  94;  3  Hagg.  136;  The  SeiOy 
L.  B.,  1  A.  &  E.  353. 

[d)  See  AppNondix,  p.  ocxiii,  n.  (/). 
{e)  See  the  judgmeat  of  Dr.  Lusn- 

ington  in  The  Ocean,  2  W.  Rob.  368. 

M.P. 


(/)  See  The  Ocean,  2  W.  Rob.  368, 
and  The  India,  32  L.  J.,  P.  M.  &  A. 
185.  It  was  held  that  the  Court  had 
jurisdiction  in  a  suit,  brought  after  the 
passing  of  the  act,  for  necessaries  sup- 
plied before.  The  Alexander,  I  W.Uoh. 
288,  361. 

(^)  The  Ocean  Queen,  1 W.  Rob.  457: 
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diction  given  by  this  statute  was  held  to  extend  to  the  supply 
of  necessaries  by  an  English  firm  to  a  foreign  ship  at  a  port 
within  an  English  colony  (h).  It  has  been  held  that  this  sec- 
tion confers  a  maritime  lien  (/). 

.    Admiralty    Il^Bj  the  Admiralty  Court  Act,  1861,  the  Court  of  Admiralty 
/^    1861.    ^  '    Ji  ^^  jurisdiction  over  the  following  matters : — 

The  fourth  section  confers  jurisdiction  over  all  claims  for  the 
building,  equipping,  or  repairing  of  any  ship,  if,  at  the  time 
of  the  institution  of  the  cause,  the  ship  or  proceeds  are 
under  the  arrest  of  the  Court  {J), 
The  fifth  section  confers  jurisdiction  over  any  claim  for  ne- 
cessaries" supplied  to  any  ship  elsewhere  than  in  the  port  to 
which  she  belongs,  unless  it  is  shown  to  the  satisfaction  of 
the  Court,  that,  at  the  time  of  the  institution  of  the  cause, 
any  owner  or  part  owner  of  the  ship  is  domiciled  in  Eng- 
.    land  or  Wales  (/:).     The  last-mentioned  section  provided 
that  if  in  any  cause  instituted  under  that  section  the 
plaintiff  did  not  recover  20/.,  he  should  not  be  entitled 
to  any  costs,  unless  the  judge  certified  that  the  cause 
was    a    fit   one   to   be   tried   in   the    Admiralty    Court. 
But  it  seems  that  since  the  Judicature  Act  this  provision 
is  inoperative,  and  the  costs  are  in  the  discretion  of  the 
Court  (/). 
Neither  of  these  sections  confers  a  maritime  lien  in  the  proper 
sense  of  the  term.     The  right  conferred  is  nothing  more  than  a 
statutory  right  to  proceed  against  the  ship  (tn). 


By  sect.  8  of  the  19  &  20  Vict.  o.  97, 
every  port  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  the  Is- 
lands of  Man,  Guernsey,  Jersey,  Al- 
demey  and  Sark,  and  the  islands  adja- 
cent to  any  of  them,  being  part  of  the 
Queen's  dominions,  is,  as  to  these 
matters,  a  home  port. 

(A)  The  Wataga,  Swab.  165;  The 
Anna,  L.  R.,  1  P.  D.  263.  A  vessel 
foreign  at  the  time  the  necessaries  are 
suppued  cannot  change  her  legal  posi- 
tion by  a  subsequent  sale,  and  she  re- 
mains liable  under  this  section.  The 
IVineest  Charlotte^  33  L.  J.,  P.  M.  &  A. 
188  ;  see  also  The  Ella  A.  Oark^  Br.  & 
L.  32. 

(i)  The  Ella  A,  Clark,  Br.  &  L.  32. 
See  The  Two  Ellens,  L.  R.,  3  A.  &  E. 


846;  4  P.  0.  161. 

0}  The  24  Vict.  c.  10,8.4.  The  word 
*'ship,''  as  used  in  this  act,  includes 
every  description  of  vessel  used  in 
navigation  not  propelled  by  oars.  See 
sect.  2. 

{k)  To  deprive  the  Court  of  juzis- 
diction  this  must  be  made  to  appear 
before  judgment.  Ex  parte  Michael^ 
L.  R.,  7  Q.  B.  668. 

(/)  See  Rules  of  the  Supreme  Court, 
Oraer  LV.,  and  Gamett  v.  Bradley,  3 
App.  Gas.  944. 

(w)  The  Ttco  Ellens,  L.  R.,  4  P.  C. 
161.  See  also  The  Paeifie,  Br.  &  L. 
243;  The  Troubadour,  L.  R.,  1  A.  &  E. 
302,  and  The  Pieve  Superiore,  L.  R.,  6 
P.  C.  482,  ante,  p.  86. 
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The  County  Courts  in  England  having  Admiraltj  jurisdiotion  Juriadiotion 
may  try  claims  for  necessaries,  where  the  amoimt  claimed  does  CourtTSd 
not  exoeed  150/.,  or  where  consent  is  given  by  agreement  (w).  other  Courts. 
A  limited  jurisdiction  has  also  been  conferred  on  the  Court  of    ^ 
Admiralty  in  Ireland  (o),  and  upon  the  Courts  of  the  Becorders 
of  Cork  and  Belfast  {p). 

The  Yice- Admiralty  Courts  in  British  possessions  abroad  have 
jurisdiction  to  entertain  claims  for  necessturies  supplied,  in  the 
possession  in  which  the  Court  is  established,  to  any  ship  of  which 
no  owner  or  part-owner  is  domiciled  within  the  possession  at  the 
time  of  the  work  being  done  (q). 

The  term  "  necessaries  "  is  strictly  applicable  only  to  anchors,  What  are  ne- 
eables,  rigging,  and  matters  of  this  description;  but  it  may  also  *^^"*"®''- 
include  money  expended  upon  necessaries.  It  includes  all  that 
is  fit  and  proper  for  the  service  in  which  the  ship  is  engaged, 
and  that  the  owner,  as  a  prudent  man,  would  have  ordered  if 
present  (r).  Insurance  of  freight^  charges  of  brokers  for  entering 
and  reporting,  pilotage  and  llglit  dues  are  yitljii^  fhft  i^rm  (s) ; 
ana  tne  onus  of  proving  that  the  articles  supplied  were,  under 
the  circumstances,  necessaries,  lies,  both  in  the  Admiralty  and  in 
the  Common  Law  Courts,  upon  the  person  who  supplies  them  (t). 
Money  expended  in  meat,  &c.  for  the  maintenance  of  the  crew 
is  within  the  term  necessaries  (ti).    In  all  cases,  satisfactory  proof 


(«)  The  31  &  31  Viot.  c.  71  (the 
County  Courts  Admiralty  Jurisdictiozi 
Aet,  1868),  s.  3.  This  jurisdiction  is 
limited  to  cases  over  which  the  Ad- 
miralty Court  had  jurisdiction.  Allen 
T.  Oarbutt,  6  Q.  B.  D.  165 ;  Th0 
howm^  L.  R.,  3  A.  &  E.  135.  See 
also  Gunnetted  r.  Trioe^  L.  R.,  10  Ex. 
65,  following  Simpson  v.  Blues,  L.  R., 
6  C.  P.  134,  and  differing  from  the 
decision  of  tiie  Privy  Council  in  The 
Cargo  ex  Argot,  L.  R.,  5  P.  C.  134. 

(o)  The  30  &  31  Vict.  o.  114,  pt. 
ir.  See  also  the  County  Offices  (Ire- 
land) Act  (40  &  41  Vict.  c.  56),  s.  49, 
by  which  act  power  has  been  given  to 
the  Lord  Lieutenant  to  confer  juris- 
diction in  admiralty  on  other  local 
courts  in  Ireland  there  mentioned. 

ip)  The  39  &  40  Vict.  o.  28,  s.  3. 

(q)  The  26  Vict.  c.  24,  s.  10,  amended 
by  30  k  31  Vict.  o.  45.  In  the  recent 
case  of  The  Maude,  the  Vice- Admiralty 
Court  at  Gibraltar  has  held  that  this 
section  confers  a  maritime  Uen. 

(r)  The  Sophie,  1  W.  Rob.  368 ;  The 
Atixander,  1  W.  Bob.  294  ;  The  Riga, 
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L.  R.,  3  A.  &  E.  516.  Coals  and 
a  screw  propeller  are  neoessaries  for  a 
steamer.  See  The  West  Friesland,  Swa. 
454  ;  The  Secla,  1  Spk.  441.  In  The 
Comtesse  de  Fregeville^ijxx^.  329,  it  was 
said  that  neoessaries  meant  articles 
immediately  necessary  for  the  ship,  as 
oontradisting^uished  from  those  merely 
necessary  for  the  voyage.  But  see 
now  TJie  Riga,  uhi  sup.  ;  The  Albert 
Crosby,  L.  R.,  3  A.  &  E.  37.  The  ex- 
penses of  bringing  witnesses  to  Lon- 
don, to  assist  the  master  in  causes  in- 
stituted against  the  ship  in  the  Admi- 
ralty, are  not  necessaries.  The  Bonne 
Amelie,  L.  R.,  1  A.  &  E.  19.  See  also 
Gunny,  Roberts,  L.  R.,  9  C.  P.  331, 

(«)  The  Riga,  L.  R.,  3  A.  &  E.  616 ; 
The  St,  Lawrenee,  5  P.  D.  250.  Money 
advanced  to  pay  averages  has  been  ex- 
cluded. Tlie  Aaltje  jnielmina,  L.  R., 
1  A.  &  E.  107. 

(0  The  Alexander,  1 W.  Rob.  288, 361 ; 
Careg  v.  JFhite,  1  Brown,  P.  C.  214  ; 
Mackintosh  v.  Mitcheson,  4  Ex.  175. 

(u)  The  Bonne  Anwlie,  L.  R.,  1  A.  & 
E.  19. 
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must  be  given  that  the  neoessaries  were  wanting,  or  that  the 
money  was  bond  fide  advanced  for  the  purpose  of  procuring 
them  (x).  It  was  formerly  held  that  a  suit  could  not  be  sustained 
for  money  paid  to  discharge  a  debt  incurred  for  necessaries  ( f/) ; 
but  in  a  recent  case,  where  a  firm  in  England  had  accepted  and 
paid  a  bill  of  exchange,  drawn  on  them  by  the  master  of  a 
foreign  ship  abroad,  to  procure  necessaries,  it  was  held  that  they 
might  sue  the  ship  in  the  Admiralty  Court  for  necessaries  (s). 

We  have  already  seen  that  all  ships  are  considered  to  be 
divided  into  sixty-four  parts  or  shares,  and  it  must  now  be 
observed  that  where  the  shares  do  not  all  belong  to  the  same 
person,  part  ownership  exists. 

By  sect.  37  of  the  Merchant  Shipping  Act,  1854,  as  amended 
by  sect.  2  of  the  Merchant  Shipping  Act,  1880,  the  number 
of  registered  owners  is  limited  to  sixty-four,  and  no  person  is 
entitled  to  be  registered  as  the  owner  of  any  fractional  part  of 
a  share  in  a  ship ;  but  these  rules  are  subject  to  the  provisions 
of  the  former  Act  as  to  joint  owners  and  owners  by  transmission, 
and  do  not  affect  the  beneficial  title  of  any  number  of  persons, 
or  of  companies  represented  by  or  claiming  under  registered 
owners  or  joint  owners ;  and  bodies  corporate  may  be  registered 
by  their  corporate  name  (a).  The  37th  section  of  the  Merchant 
Shipping  Act,  1864,  also  provides  that  any  number  of  persons 
not  exceeding  five  may  be  registered  as  joint  owners  of  a  ship, 
or  of  a  share  or  share  therein,  and  that  such  joint  owners  shall 
be  considered  as  only  one  person,  so  far  as  relates  to  the  rule 
which  has  been  mentioned  as  to  the  nimiber  of  registered 
owners,  and  shall  not  be  entitled  to  dispose  in  severalty  of  their 
interest  in  the  ship. 

Fart  owners  are  not  necessarily  partners;  they  are  tenants  in 
common  when,  as  is  almost  always  the  case,  they  take  their 
interests   at    different    times   and   by  separate   purchases  (i). 


(r)  The  Sophie,  1  W.  Rob.  368 ;  The 
Alexafider,  uH  sup. 

iy)  The  N.  It,  Gosfabrick,  Swa.  34i. 

\z)  The  Ofini,  Lush.  154.  See  also 
The  Albert  Crosby,  L.  R.,  3  A.  &  E. 
37  ;  The  Anna,  1  P.  D.  253 ;  Tlie  St. 
Lawrence,  6  P.  D.  260. 

(a)  43  &  44  Vict.  c.  18,  s.  2  (Appen- 
dix, p.  ccclxx/:) .  It  is  important  tu  bear 
in  mind  that,  by  s.  100  of  this  act,  aU 
persons  who  are  beneficially  interested 
in  a  ship  (otherwise  than  by  way  of 


mortgtige),  but  whose  names  are  not  on 
the  register,  are  made  liable  to  aU 
pecuniary  penalties  imposed  by  this  or 
any  other  act  on  the  owners  of  i^ps. 

(b)  Oreen  v.  Briggt,  6  Hare,  396 ; 
Owston  Y.  Ogle,  13  East,  638;  Helmey. 
Smith,  7  Bing.  709 ;  Brodie  t.  Howard, 
17  C.  B.  109 ;  CJollyer  on  Partnership, 
b.  6,  c.  4;  Smith's  Mere.  Law,  p.  191, 
(8th  edit.) ;  Lindley  on  Partnership, 
vol.  1,  4th  ed.  p.  61. 
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The  meaning  of  tbis  rule  is,  that  the  relation  of  partner- 
ship does  not  arise  between  them  from  the  mere  fact  of 
their  holding  shares  in  the  same  ship ;  they  may^  however,  be 
actnallj  in  partnership  (c),  or  there  may  be  a  partnership  in  the 
adventure,  and  not  in  the  ship  {d).  In  partnership,  properly  so 
called,  no  one  can  become  the  partner  of  another  without  his 
oonsent :  but  a  person  may  become  part  owner  of  a  ship  without 
the  consent  of  the  other  owners,  as  by  purchase,  succession  and 
the  like  {e).  There  appears  to  be  nothing  to  render  impossible 
the  creation  of  an  ordinary  joint  tenancy  in  the  shares  of  a 
ship  (/),  but  even  should  this  relation  exist  between  the  part 
owners,  it  is  a  rule  both  of  the  law  merchant  and  of  equity, 
that  there  is  no  survivorship  between  them,  for  jm  accrescendi  Jmaeereseendi, 
inter  tnercatoreSy  pro  beneficio  comfnercii  locum  non  habet  {g). 
When  it  is  said  that  this  is  a  rule  of  law,  it  is  meant  that  if 
a  joint  tenancy  existed  in  a  ship,  there  wonld  be  no  survivorship 
of  the  legal  title  to  the  shares,  but  it  must  not  be  supposed 
that  rights  of  action  are  affected  by  this  rule.  The  right  of 
action  on  any  joint  contract  with  merchants,  or  for  any  injury 
to  the  joint  property,  survives,  and  the  executor  of  the  deceased 
oould  not  be  joined  in  the  suit  (A).  The  earnings  of  a  ship 
follow  the  general  law  of  partnership  {i). 

Subject  to  these  observations,  the  ordinary  rules  respecting  Remedies  as 
tenants  in  common  apply  to  part  owners.  Thus  one  part  owner  ^^^  ^*^ 
could  not,  according  to  the  principles  administered  in  the  Com- 


{e)  See  the  jodgment  in  Selme  v. 
Smith,  ubi  tup.  Where  part  owners 
work  the  ship  together  for  profit  they 
are  in  the  same  position  as  partners. 
Jebten  y.  £att  and  West  India  Dock 
Company,  L.  B.,  10  C.  P.  300. 

(d)  BoldemeMY.  Shackelia,  8  B.  &  C. 
612.  It  was  once  held  that  part 
owners,  although  tenants  in  common 
and  not  joint  tenants,  had  a  right  to 
consider  the  ship  as  partnership  effects, 
and  as  liable  to  pay  aU  debts  which 
any  of  them  might  haye  incurred  on 
her  account,  so  as  to  giye  to  those 
partners  who  were  compelled  to  pay, 
a  lien  in  equity  on  the  cuiare  of  otners 
who  had  not  contributed.  Doddingtcn 
y.  Halktt,  1  Ves.  sen.  497.  But  thiB 
dedaion  has  sinoe  been  oyerruled.  E» 
parti  Timng^  2  Bose,  78,  note ;  2  Yes. 
&  B.  242 ;  and  see  Orecn  y.  Briggs,  6 
Hare,  395. 


(e)  Holt  on  Ship.,  Introduction,  32. 

(/)  See  Abbott  on  Ship.  78 ;  Smith's 
Merc.  Law,  p.  189  (8th  edit.). 

{jg)  See  the  authorities  cited  in  the 
last  note,  and  Go.  Litt.  182  a;  Buekky 
y.  Barber,  6  Ex.  164. 

^A)  This  is  an  anomaly;  see  the 
juagment  of  Dampier,  J.,  in  Rex  y. 
Collector  of  Customs,  2  M.  &  S.  225 ; 
Martin  y.  Crompe,  I  Ld.  Raym.  340 ; 
Buckley  y.  Barber,  6  Ex.  164.  In  the 
earlier  cases  this  rule  was  not  dis- 
tinotlyreoog^nized;  actionswerebrought 
jointly  by  the  surviyor  and  the  exe- 
cutor, and  the  non-joinder  of  the 
executor  was  in  some  instances  pleaded 
in  abatement.  See  Hall  y.  Huffam,  2 
Ley.  188,  228;  3  Keb.  737,  798 ;  Kemp 
y.  Andrews,  8  Ley.  290;  Smyth  y. 
Milward,  2  Lutw.  1493. 

(i)  Oreen  y.  Briggs,  6  Hare,  395; 
Gardner  y.  McCutcheon,  4  Beay.  534. 
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mon  Law  Courts,  bring  trover  for  the  value  of  his  share  against 
another,  unless  there  has  been  an  actual  destruction  of  the  ship, 
or  some  act  equivalent  to  it  (A).  The  mere  sale  of  the  ship  by 
one  of  them,  it  appears,  was  not  equivalent  to  a  destruction,  for, 
generally,  such  a  sale  would  only  pass  the  interest  of  the  seller; 
although  it  would  be  otherwise  if  the  whole  property  passed  (/). 
Where  it  appeared  that  the  plaintiff  was  tenant  in  common  of  one 
moiety,  and  the  defendants  of  the  other,  and  that  they  forcibly 
took  the  ship  out  of  his  possession,  changed  her  name,  and 
secreted  her  from  him,  and  that  she,  after  getting  into  the 
hands  of  a  third  person  who  sent  her  on  a  foreign  voyage, 
was  totally  lost,  it  was  left  to  the  jury  to  consider  whether  the 
destruction  was  not  by  means  of  the  defendants'  acts;  and  the 
jury  having  found  that  it  was,  the  Court  held  that  the  direction 
was  proper,  and  refused  to  disturb  the  verdict  (m).  But  where 
one  part  owner  sued  the  other  for  fraudulently  and  deceitfully 
canying  the  ship  beyond  the  seas  without  his  assent,  whereby 
he  lost  his  share,  the  Court  arrested  the  judgment,  and  held, 
that  owing  to  the  trust  and  confidence  which  the  law  supposes 
to  exist  between  tenants  in  common,  there  cannot  be  any  fraud 
between  them,  and  that,  under  such  circumstances,  they  had  no 
remedy  at  law  (?«)• 

It  has  been  held,  that  where  one  part  owner  objects  to  the 
employment  of  the  ship  on  a  particular  voyage,  but  does  not 
expressly  dissent,  he  is  liable  in  equity,  if  the  ship  is  afterwards 
lost,  for  his  proportion  of  the  loss  (o),  but  that  it  is  otherwise  if 
he  expressly  dissents  (p). 


Admiralty  ju-  In  consequence  of  the  difficulty  of  obtaining  complete  relief 
to  employ-  ui  the  Oourts  01  Common  Law  m  cases  of  disputes  between  part 
M^*  ^  todS*.  ^'^''^^^  ^^  ^  ^®  employment  of  the  ship,  the  Court  of  Admiralty 
putes  between  from  early  times  has  exercised  a  peculiar  jurisdiction  in  such 
owners.  ^^^^^^  ^^^^    j^  ^^^  words  of  Lord  Tenterden  "  it  has  been  the 


{k)  See  Litt.  s.  323;  math  v.  Huh- 
hard,  4  East,  110;  Mayheio  v.  Hcrrick, 
7  0.  B.  229. 

(/)  Heath  v.  JIubbard,  ubi  sup.,  2 
Wms.  Saund.  47  p,  note.(r) ;  Barton  v. 
Williams,  6  B.  &  A.  396 ;  and  see  the 
observation  of  Parke,  B.,  in  Farrar  v. 
Besicick,  1  M.  &  W.  688;  and  £x  parte 
Howden,  2  Mont.  D.  &  D.  674. 

(m)  Bemadiston  v.  Chapman,  C.  B., 


1  Goo.  1,  before  King,  0.  J.,  cited  4 
East,  121. 

(n)  Graves  T,  Sawcer,  1  Ley.  29;  S.  C, 
.  Sir  T.  Raym.  16.  It  does  not  appear 
distinctly  whether  the  ship  was  lost ; 
see  also  Molloy,  B.  2,  c.  1,  s.  2. 

(o)  Shelley  v.  JVinson,  1  Vem.  297. 

(p)  Horn  V.  Gilpin,  Ambler,  266. 

Iq)  MoUoy,  B.  2,  c.  1,  a.  2 ;  Beawes, 
107. 
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constant  practice,  in  disputes  between  port  owners  as  to  the  em- 
ployment of  the  vessel,  where  the  majority  in  value  of  the  share- 
holders are  desirous  to  send  the  vessel  on  a  voyage  to  which  the 
minority  will  not  consent,  for  the  Court  of  Admiralty  to  arrest 
the  ship  at  the  instance  of  the  latter,  and  to  take  from  the 
majority  a  stipulation  in  a  sum  equal  to  the  value  of  the  shares 
of  those  who  disapprove  of  the  adventure,  either  to  bring  back 
and  restore  to  them  the  ship,  or  to  pay  them  the  value  of  their 
shares.  Although  the  jurisdiction  of  the  Admiralty  in  such 
cases  was  once  doubted,  there  are  several  authorities  recognizing 
it ;  and  it  may  now  be  taken  as  settled,  that  in  disputes  between 
part  owners  as  to  the  employment  of  a  ship,  the  Court  of  Ad- 
miralty may,  by  warrant,  arrest  and  detain  the  ship  until  secu- 
rity be  given  to  the  amount  of  the  value  of  the  shares  of  those 
part  owners  who  dissent  from  the  particular  employment"  (r). 
If  the  minority  have  possession  of  the  ship,  and  refuse  to  em- 
ploy her,  the  majority  may,  on  a  similar  warrant,  obtain  posses- 
sion and  send  her  to  sea,  on  giving  the  like  security  («).  A 
dissenting  owner  is  not  entitled  to  any  share  of  the  freight 
earned  on  the  voyage  (t).  Where,  however,  he  arrests  the  ship 
after  the  other  owners  have  expended  money  in  repairing  it 
and  fitting  it  out,  he  is  bound  to  pay  his  proportion  of  these 
expenses  (t/).  But  the  inherent  jurisdiction  of  the  Court  of 
Admiralty  was  so  limited  that  until  recently  it  was  unable  to 
decide  questions  of  title  (x).    Further,  it  had  no  power  to  enter-  Adjustment 

^  ^  '  "*•  of  accounts. 


(r)  In  re  Blancliard,  2  B.  &  C.  248, 
and  see  TheAjfollc,  1  Hagg.  306.  The 
Court  has  jurisdiction  to  take  a  vessel 
from  a  mere  wrongdoer,  and  delirer  it 
to  the  lawful  owner.    Id, 

{»)  According  to  the  present  practice 
the  condition  m  the  bail  bond  is  to  an- 
swer judgment  in  the  action.  Where  a 
bond  was  givGD.  for  the  safe  return  of 
a  ship  to  a  particular  port  of  this 
kingdom,  and  the  ship  having  been 
carried  by  distress  into  another  port 
was  there  arrested  in  suits  for  salvage 
and  wages,  the  Court  of  Admiralty 
declined  to  pronounce  the  bond  for- 
feited, and  held,  that  while  the  ship 
was  within  the  jurisdiction  of  the 
Court,  safe  and  unsold,  the  application' 
was  premature.  It  appears  that,  ac- 
ooiding  to  the  American  law,  the 
minority  may  employ  the  ship  in  like 
maimer,  if  the  majority  decline  to 
employ  hex  at  all.    Steamboat  Orleans 


V.  Phosbtit,  1 1  Peter's  (American)  Rep. 
176 ;  The  Margaret,  2  Hagg.  276. 

(t)  Anon.,  2  Chanc.  Cas.  36;  Boson 
V.  Sandford,  Garth.  63. 

{ti\  3avis  V.  Johnston,  4  Sim.  639. 

(x)  Where  the  shares  were  not  ascer- 
tained, the  Court  had  no  jurisdiction 
of  this  description,  and  in  such  a  case 
the  Court  of  Chancery  would  restrain 
the  sailing  of  the  ship  by  injunction 
until  the  share  of  the  party  complain- 
ing was  ascertained,  and  security  given 
to  the  amount  of  it.  Halt/  v.  Goodson, 
2  Mer.  77 ;  ChrUtie  v.  Crai^  lb.  137. 
See,  however,  Castelli  v.  Cook,  7  Hare, 
89.  As  to  the  jurisdiction  of  the  Court 
of  Chancery  where  there  is  an  ex- 
press agreement  as  to  the  employment 
of  the  ship,  eeeDarbi/  v.  Baines,  9  Hare, 
369.  See,  also,  Brenan  v.  Prestoti,  2  De 
G.,  M.  &  G.  813  ;  Hart  v.  Heruig, 
L.  R.,  8  Ch.  App.  861. 
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tain  questions  of  account  (t),  and  the  only  process  by  which 
part  owners  conld  compel  an  adjustment  of  the  ship's  accounts 
amongst  themselves  was,  until  recently,  a  suit  in  equity  (u). 

The  jurisdiction  of  the  Court  of  Admiralty  was,  however, 
extended  by  the  8th  section  of  the  Admiralty  Court  Act,  1861  (a?), 
which  conferred  upon  the  Court  jurisdiction  to  decide  all  ques- 
tions arising  between  co-owners,  or  any  of  them,  touching  the 
ownership,  possession,  employment  and  earnings  of  any  ship 
registered  at  any  port  of  England  or  Wales,  and  to  settle  all 
accounts  outstanding  and  imsettled  between  them,']and  to  direct 
the  ship  or  any  share  to  be  sold,  or  to  make  such  order  as  to  it 
shall  seem  fit.  The  Admiralty  Division,  therefore,  now  pos- 
sesses full  power  to  settle  all  disputes  between  co-owners,  and 
although  the  Court  is  always  reluctant  to  order  the  sale  of  a 
ship  without  the  consent  of  the  owners  representing  the  majority 
in  interest,  yet  where  it  is  obviously  for  the  advantage  of  the 
owners  as  a  body  that  the  ship  should  be  sold  the  Court  will 
decree  a  sale  at  the  suit  of  the  minority  (y). 

Each  owner  is  also  bound,  before  the  commencement  of  the 
voyage,  to  contribute  his  share  of  capital  for  the  expenses  of  the 
outfit,  and,  therefore,  if  one  part  owner,  who  is  ship's  husband, 
incurs  this  expense,  he  may  sue  the  others  separately  for  their 
share  of  it  (z). 

One  of  several  part  owners  has  a  right  to  require  that  the 


(t)  A  copartner  could  not  (before 
the  Admiralty  Court  Act,  1861)  origi- 
nate a  suit  for  accounts  in  the  Admi- 
ralty Court.    The  Apolh^  1  Hagg.  306. 

(m)  CoUyer  on  Partnership,  683. 
Where  one  of  the  part  owners,  who 
acted  as  ship^s  husband,  covenanted 
with  the  others  to  make  out  the  ship's 
accounts,  and  divide  the  profits  after 
the  ship's  return,  it  was  held,  that  the 
other  owners  might  sue  him  at  law  on 
this  covenant.  Owston  v.  Ogle,  13  East, 
638;  see  also  VannerY,  Frosty  39  L.  J., 
Ch.  626.  To  a  bill  filed  for  an  account 
of  the  profits  of  the  ship  aU  the  part 
owners  were  necessary  parties.  Moffat 
V.  Farquharsotiy  2  Brown,  C.  0,  338 ; 
Collyer  on  Part.  683. 

(.r)  The  24  Vict.  c.  10,  s.  8;  The  City 
of  Mobile,  L.  R.,  4  A,  &  E.  191.  This 
section  gives  the  Court  power  to  order 
accounts  between  co-owners  before  the 
date  assigned  for  the  act  to  come  into 
operation;  also  as  to  matters  relating 


to  a  ship  lost  before  the  institution  of 
the  cause.  The  Idae,  Br.  &  L.  65. 
And  it  can  order  accounts  to  be  taken 
between  co'owners  where  one  co-owner 
has  ceased  to  be  so  at  the  institution  of 
the  suit.  The  Lady  of  the  Lake,  L.  R. , 
3  A.  &  E.  29. 

(y)  The  Netty  Schneider,  3  P.  D. 
152.  See  the  judgment  of  Sir  C. 
Robinson,  in  The  Margaret^  2  Hagg. 
276;  Ouston  v.  Hebden,  1  Wils.  101. 
The  Scotch  and  American  Courts  have 
exercised  the  right  of  compelling  a 
sale,  at  least  where  the  part  owners 
were  equally  divided  in  opinion;  1 
Bell's  Comm.  503;  3  Kenrs  Comm. 
163,  154.  ThQ  Court  wiU  in  its  dis- 
cretion exercise  this  jurisdiction  in  the 
case  of  a  dispute  between  the  owners 
of  a  foreign  ship.  The  Fvangclietria, 
2  P.  D.  241 ;  Ths  Agincourt,  ibid,  239. 

(s)  Helme  v.  Smith,  7  Bing.  709; 
Vanner  v.  Froet^  39  L.  J.,  Chano.  626. 
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gross  freight  or  prooeeds  of  the  cargo  shall  be  applied  in  the 
first  phfcoe  to  the  payment  of  the  expense  of  the  outfit  of  the  ship 
for  the  Yoyage  on  which  the  freight  was  earned ;  and  the  same 
rule  applies  to  the  expenses  of  repairs  to  the  hull,  done  with  a 
view  to  the  particular  adventure  in  which  the  earnings  were 
made,  and  without  which  the  adventure  would  not  have  been 
undertaken  (a).  By  sect.  515  of  the  Merchant  Shipping  Act, 
1854,  all  money  paid  on  account  of  any  loss  or  damage  in 
respect  whereof  the  liability  of  the  owners  is  limited  by 
Fart  IX.  of  the  act,  and  all  costs  incurred  in  relation  thereto, 
may  be  brought  into  account  among  part  owners  of  the  same 
ship,  in  the  same  manner  as  money  disbursed  for  the  use  thereof. 
Part  owners  may,  by  the  law  of  England,  separate  at  any 
time  by  parting  with  their  shares.  The  rule  of  the  maritime 
law  was  different  (5). 

Part  owners  are  usually  liable  for  necessary  repairs  and  stores  Power  to  bind 
ordered  by  one  of  themselves  (c).  But,  strictly  speaking,  the  ®*<^o*^«'- 
simple  existence  of  co-ownership  does  not  give  power  to  one 
part  owner  to  pledge  the  credit  of  the  others;  for  it  is  clear 
that,  in  all  cases  in  which  it  is  sought  to  make  one  part  owner 
liable  upon  the  order  of  another,  the  real  circumstances  and 
position  of  the  parties  must  be  looked  to  in  order  to  ascertain 
whether  any  agency  exists  in  point  of  fact.  In  a  recent  case, 
one  of  two  part  owners  had  not  done  any  act  to  induce  the 
creditor  to  suppose  that  the  other  had  power  to  pledge  his 
credit,  and  had  given  notice  to  his  co-owner  of  his  intention  not 
to  sail  the  ship  again,  and  had  oflEered  to  seU  his  share  in  her; 
it  was  held  that,  under  these  circumstances,  he  was  not  liable 
for  repairs  subsequently  ordered  by  his  co-owner,  although  the 
notice  of  his  intention  to  sell  had  not  been  communicated  to  the 
creditor  (d).  The  principle  and  limit  of  this  liability,  where  it 
exists,  is  that  it  is  reasonable  to  suppose  that  a  part  owner  on 
the  spot  is  allowed  by  the  absent  part  owners  to  order  whatever 
is  necessary  for  the  preservation,  navigation  and  proper  em- 


(a)  Green  v.  Brigga,  6  Hare,  396 ; 
Alexander  y.  Shnma,  6  De  G.,  M.  &  G-. 
57.  Wages,  and  the  expense  of  man- 
ning  the  ahip,  are  proper  deductions  to 
be  made  from  the  gross  freight  as  be- 
tween part  owners  of  a  ship  and  the 
assignee  of  the  freight  of  another  part 
owner.   Zindtay  y.  Oibbsy  22  Beav.  622. 

{b)  MoUoy,  B.  2,  c.  1,  8.  3. 


{c)  See  ^x  parte  Blattd,  2  Hose,  92 ; 
Story  on  Agency,  s.  40,  and  the  cases 
as  to  repairs  cited  in  the  earlier  part  of 
this  chapter. 

(rf)  Brodie  v.  Howard,  17  C.  B.  109. 
See  also  as  to  the  circumstances  from 
which  such  an  authority  is  implied. 
Preston  y.  Tamplin,  2  H.  &  N.  863. 
Affirmed  in  error,  ib,  684. 
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ployment  of  the  ship,  since  the  common  owners  of.  a  valuable 
chattel  must  be  presumed  to  intend  its  preservation  and  profit- 
able employment  {e).  They  cannot,  however,  bind  each  other  as 
partners,  unless  an  actual  partnership  exist,  and  then  the  ordi- 
nary rules  relating  to  partnerships  apply.  Thus,  one  part  owner 
has  no  authority  to  order  insurances  to  be  effected  on  behalf  of 
the  others,  imless  there  is  a  partnership  between  them  (/).  If, 
however,  the  others  subsequently  adopt  the  insurance,  they  are 
bound  by  it  {g) :  but,  in  the  absence  of  any  original  authority, 
or  subsequent  ratification,  the  broker  who  effects  the  insurance 
can  only  look  to  the  part  owner  who  employs  him,  and  is  liable, 
on  the  other  hand,  to  him  alone,  for  the  amoimt  received  from 
the  imderwriters  (A). 

Ship's  has-  Where,  as  is  usual,  one  part  owner  is  appointed  ship's  hus- 

band, he  becomes  the  agent  of  the  others  in  the  management  of 
the  ship,  and  commonly  receives  some  remuneration  from  his 
co-owners  («).  It  is  then  his  duty  to  see  to  her  proper  outfit 
and  equipment,  and  he  has  power  to  bind  the  others  by  con- 
tracts made  within  the  scope  of  his  agency.  He  has  authority 
to  procure  a  charter-party  and  to  enter  into  contracts  for  the 
benefit  of  the  owners  of  the  ship ;  but  he  has  no  implied  autho- 
rity to  cancel  a  charter-party  (k).  He  cannot,  as  ship's  husband, 
without  express  authority  bind  his  co-owners  for  the  expenses 
of  extraordinary  and  unusual  alterations  (/),  nor  can  he  insure  the 
shares  of  the  other  part  owners,  or  bind  them  to  tke  expenses  of  a 

{e)  See  Holt  on  Ship.,  Introd.  33.  the  affairs  of  the  oompanv  for  a  stipn- 

Ijf)  Sooper  v.  Ltuby^  4  Camp.  66.  lated  remuneration,  oould  not  by  ap- 

(^)  RohifiBonY,  GleadoWy  2  Bmg.  N.  pointing  himself,  even  with  the  consent 

C.  156.  of  the  board,  to  the  office  of  ship's 

(A)  Roberts  v.  Offilby,  9  Price,  269 ;  husband,  and,  acting  as  such,  entitle 

and  see  Hatsall  v.  Griffithy  2  G.  &  M.  himself  to  receive  sums  for  commission 

679.  and  brokerage  as  ship's  husband.   Ben- 

(i)  See  Salter  v.  Adey^  1  Jur.,  N.  S.  son  v.  Heathom,  1  X.  &  0.  0.  C.  340. 

930,  where  it  was  held,  that  a  part  In  VannerY.  Frosty  39  L.  J.,  Ch.  626,  it 

owner  who  entered  on  the  duties  of  was  held  that  joint  owners,  acting  as 

ship's  husband  without  any  express  managers  on  behalf   of   the  owners 

agreement  for  remuneration,  but  witii  generallj,  furnishing  supplies  for  l^e 

a  knowledge  that  his  predecessor  had  voyage,  were  entitled  to  sue  for  an 

received  a  commission,  was,  on  an  ac-  account. 

count  being  taken  with  his  co-owners,  (k)  Thomas  v.  Lewis,  4  Ex.  B.  18. 

entitled  to  the  same  commission  as  his  \t)  Steele  ^  Co.  v.  Lixon,  3  Sess.  Ga., 

predecessor.     See  also   Coulthurst   v.  4th  Series,  1003.    SeeKeayy.Fenicickf 

Sweety  L.  R.,  1  C.  P.  649;  Holden  v.  1  C.  P.  D.  746,  where  under  special 

Webber y  29  Beav.  117 ;  Miller  y,  fCackat/y  drcumstanoes  it  was  held  that  a  sale 

31  Beav.   77.      It  has  been  decided  of  a  ship  by  the  managing  owner  had 

that  a  director  of  a   shipping  com-  been  ratified  by  the  owners,  and  that 

panv  who  was  appointed  to  manage,  in  the  nuuutging  owner  was  entitled  to  a 

conjunction  with  a  board  of  directors,  oommission  on  the  purchase-money. 
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law  suit  {m)y  or,  as  against  other  port  owners,  make  an  assignment 
of  the  whole  freight,  to  secure  money  advanoed  to  him  {n).  He 
is  only  entitled  to  charge  the  cost  price  of  supplies  to  the  ship, 
furnished  by  him  in  the  course  of  his  business  {o).  In  a  recent 
case  it  was  held  that  a  managing  owner  was  entitled  in  virtue 
of  his  general  authority  to  pledge  the  credit  of  his  co-owner  by 
giving  a  bond  for  the  release  of  the  ship  which  had  been  arrested 
in  the  Admiralty  Court  for  a  collision  at  sea  {p).  The  fact 
that  a  part  owner  has  acted  as  ship's  husband  is  sufficient  evi- 
dence of  his  appointment,  without  any  formal  proof ;  and 
although  a  part  owner  is  entitled  to  refuse  to  expend  money  on 
the  repairs  of  the  ship,  and  to  inform  the  other  owners  that  if 
they  order  repairs  it  will  be  on  their  own  responsibility,  he 
cannot  revoke  an  authority  to  make  alterations  after  it  has  been 
acted  on,  and  must  give  distinct  evidence  of  his  dissent,  in  order 
to  avoid  a  liability  for  repairs  and  alterations  ordered  by  the 
ship's  husband  {q).  A  ship's  husband  has  a  right  to  repay 
himself  money  advanced  by  him  on  account  of  the  ship  out 
of  freight  coming  to  his  hands,  but  this  right  is  in  the  nature 
of  a  right  of  lien  or  retainer,  and  does  not  constitute  a  chaa^e 
upon  freight  (r). 

The  statutory  provisions  with  respect  to  the  registered 
managing  owner  have  already  been  noticed  in  connection  with 
registry  («). 

Where  one  part  owner  becomes  bankrupt  his  share  passes  to  Bankruptcy, 
the  assignees  under  the  bankruptcy  without  being  liable  specifi- 
cally to  the  claims  of  the  other  part  owners  in  respect  of  their 
disbursements  and  liabilities  for  the  ship  {t) ;  but  it  is  a  general 
rule,  that  the  trustee  of  a  bankrupt  partner  can  obtain  no  share 
of  the  partnership  effects  until  he  has  satisfied  all  that  is  due 
from  the  bankrupt  to  the  partnership.  Where  oil,  the  produce 
of  a  joint  adventure,  was  deposited  in  a  warehouse,  separated 
into  shares,  put  into  casks  marked  with  the  initiab  of  the  seve- 
ral owners,  and,  by  the  agreement  between  them,  no  partner 

(«)  Frenehr.  Backhoute,  5Bi:!^^27;  (q)  ChappeU  v.  Bray,  6  H.  &  N.  146. 

BeU  Y.  Humphries,  5  Stark.  346 ;  Camp^  (r)  Beynon  y.  Godden,  3  Ex.  Dir.  263. 

beil  V.  Stein,  6  Dow,  135.  See  BrUtow  v.  Whitmore,  31  L.  J.,  Ch. 

(n)  Gu'wn  v.  Traek,  1  De  G.,  F.  &  J.  467. 

373.  («)  Ante,  p.  21. 

(o)  BiUhU  ▼.  Couper,  28  Beav.  344.  \t)  Ex  parU  Harriaon,  2  Boae,  76 ; 

(p)  Barker  v.  HtghUy,  16  C.  B.,  N.  S.  Story,  £q.  Jur.  1242. 
27. 
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owner  not 
binding  on 
the  others. 


Jurisdiction 
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and  Ad- 
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sailing  of  a 
ship. 

Power  of 
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Chanceiyand 
Admiralty  to 
sell  interest  of 
unqualified 
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had  a  right  to  his  part  until  he  had  paid  his  share  of  the  ex-^ 
pense  of  procuring  it,  and  one  of  them  became  bankrupt  before 
his  share  was  actually  removed,  it  was  held  that  the  other  part 
owners  had  a  Ken  on  it  for  the  bankrupt  owner's  proportion  of 
the  disbursements  of  the  ship,  and  were  not  bound  to  give  it  up 
to  his  assignees  imtil  this  was  paid  (x).  Where  the  managing 
owner  received  the  freight  warrants  and  paid  them  into  a  bank 
in  his  own  name,  drawing  cheques  from  time  to  time,  for  various 
sums,  out  of  the  proceeds,  part  of  which  he  applied  for  the  use 
of  the  ship,  and  part  for  other  purposes :  it  was  held  that  the 
other  part  owners  had  no  lien  on  this  fund  in  the  hands  of  the 
banker,  nor  any  claim  against  him  as  their  debtor  (^). 

Formerly  questions  arose  as  to  whether  part  owners  could 
give  evidence  for  each  other  (s) ;  but  as  objections  on  the  ground 
of  interest  are  now  removed,  and  the  parties  to  a  suit  are  com- 
petent witnesses  in  their  own  case  (fl),  it  is  imnecessary  to  notice 
these  decisions ;  it  must,  however,  be  recollected,  that  the  ad- 
mission of  one  part  owner  is  still  not  binding  on  the  others  (b). 

The  Court  of  Chancery  possesses  a  general  power  to  restrain 
the  sailing  of  a  ship  in  cases  where  the  exercise  of  such  a  power 
is  necessary  to  prevent  justice  being  defeated,  and  it  seems  that 
the  Admiralty  Division  may  now  exercise  the  same  power  (c). 

The  Courts  of  Chancery  and  of  Admiralty  have,  as  we  have  al- 
ready noticed  (d) ,  by  statute,  power  to  order  a  sale  of  any  property 
in  a  ship  or  share  which  becomes  vested,  by  transmission  on  the 
death  of  any  owner,  or  the  marriage  of  any  female  owner,  in  any 
person  not  qualified  to  be  the  owner  of  a  British  ship.  The  appli- 
cation must  be  made  on  behalf  of  the  imqualified  person,  and  the 
Court  may  deal  with  it,  and  with  the  proceeds  of  the  sale  as  it 
thinks  just  {e) .    The  order  for  sale  must  vest  the  right  to  transfer 


{x)  Holdeiiiesa  v.  Shackelh,  8  B.  &  C. 
612 ;  Greeny.  BHggty  6  Hare,  395;  see 
also  Boyd  v.  Manglesy  3  Ex.  387. 

(y)  Ex  parte  Oribbiey  3  Deac.  &  Chit. 
339  ;  and  see  Sims  y.  Bond,  5  B.  &  Ad. 
389.  As  to  the  transmission  of  shares 
in  a  ship  by  bankruptcy,  see  the  M.  S. 
Act,  1854,  ss.  58 — 60.  Mortgages  of 
ships,  when  duly  registered,  are  ex- 
empt from  the  operation  of  the  reputed 
ownership  clauses  in  the  bankmpt  acts, 
sect.  72.  See  also  the  32  &  33  Vict, 
c.  71,  s.  15,  and  the  repealed  act  12  & 
13  Vict.  o.  106,  8. 125,  and  ante,  p.  59. 


(s)  Atkinson  v.  Foster,  1  C.  B.  712. 

{a)  The  6  &  7  Vict.  c.  85 ;  the  14  k 
15  Vict.  c.  99,  and  the  16  &  17  Vict. 
0.  83. 

{}>)  Jaggers  v.  Binnings,  1  Stark.  64. 

\e)  Hart  v.  Herwig,  L.  R.,  8  Ch. 
860 ;  Th6  Horloek,  2  P.  D.  243 ;  Miles 
Y.  Thomas,  9  Sim.  606 ;  Rules  of  the 
Supreme  Court,  Ord.  LII.  r.  3. 

(d)  Ante,j^.  47. 

{e)  The  M.  S.  Act,  1854,  s.  62;  the 
Admiralty  Court  Act,  1861  (24  Viot. 
o.  10),  8.  12. 
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the  property  in  a  nominee  of  the  Court,  who  may  then  transfer 
like  a  registered  owner  (/).  The  application  for  a  sale  must 
be  made  within  four  weeks  after  the  occurrenoe  of  the  event  on 
which  the  transmission  of  the  property  has  taken  place,  or 
within  such  further  time  (not  exceeding  one  year  from  the  date 
of  such  occurrence)  as  the  Court  may  allow.  If  no  application 
for  a  sale  is  made,  or  granted,  the  share  or  ship  transmitted 
under  the  drcumstanoes  mentioned  above  becomes  forfeited  (^). 
These  powers  may  be  exercised  in  Ireland  by  the  Court  of 
Chancery,  in  Scotland  by  the  Court  of  Session,  and  in  any 
British  possession,  by  the  Court  possessing  the  principal  civil 
jurisdiction  therein  {h).  The  Court  of  Chancery,  and  the  other 
Courts  referred  to  above,  have  also,  by  the  same  statute,  power 
conferred  upon  them  to  prohibit  the  dealing  with  any  such  ship 
or  share  for  any  time  to  be  mentioned  in  an  order  made  by  the 
Court.  Any  person  interested  in  the  ship  may  apply  for  such 
an  order  (»). 

In  actions  by  and  against  part  owners,  the  ordinary  rules  as  to  Parties  to 
the  joinder  of  parties  apply.  Formerly,  questions  of  nonjoinder  "^^°^' 
and  misjoinder  depended  upon  pleading  rules  of  great  nicety  {k) ; 
the  whole  matter  is  now  governed  by  the  Judicature  Acts  and  the 
Bules  of  the  Supreme  Court.  All  persons  may  be  joined  as  plain- 
tiffs in  whom  the  right  to  any  relief  claimed  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative,  and  all  persons 
against  whom  such  right  is  alleged,  may  be  joined  as  defendants, 
and  judgment  may  be  given  according  to  the  real  rights  of  the 
parties  (/).  Where  there  are  numerous  parties  to  an  action,  one 
or  more  may  be  authorized  by  the  Court  to  sue  or  defend  in  the 
name  of  the  others,  and  in  practice  it  is  usual  for  one  owner 
to  sue  on  behalf  of  himself  and  the  other  owners  (m). 


(/)  The  M.  S.  Act,  1864,  s.  63. 

(J)  lb,  B.  64. 

(A)  lb.  8.  62. 

(t)  lb,  8.  66.  These  powers  are 
extended  to  the  Court  of  Admiralty 
by  the  Admiralty  Court  Act,  1861 
^  Vict.  c.  10,  8.  12),  and  to  the 
frobate  Court  by  s.  16  of  the  Judica- 
ture Act.  Kieholat  v.  Dracaehit,  1  P. 
D.  72. 

{k)  See  as  to  non-joinder  or  mis- 
joinder and  pleas  in  abatement,  the 
notes  to  Cabell  v.  Vauffhan,  1  Wms. 
Saund.  29;    Addiaon  y.  Overend,  6  T. 


R.  766;  FhiUips  y.  Claggett,  10  M.  & 
W.  102;  and  the  practice  under  the 
Common  Law  Procedure  Act  (16  &  16 
Vict.  c.  76),  88.  3,  19,  34,  39,  41.  Bel- 
lingham  y.  Clark,  1  B.  &  S.  332. 

\t)  Rules  of  the  Supreme  Court, 
Order  XVI. 

(m)  Rules  of  the  Supreme  Coiut, 
Order  XVI.  rule  9,  and  by  rule  10  of 
the  same  order  partners  may  sue  and 
be  sued  in  the  name  of  their  firm.  See 
also  De  Hart  y.  Stevenaorif  1  Q.  B.  D. 
313. 
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No  plea  or  defence  may  now  be  pleaded  in  abatement  (12),  and 
no  action  may  be  defeated  by  the  misjoinder  of  parties.  The 
Court  may  at  any  time  strike  out  or  add  parties,  so  as  to  enable 
it  to  completely  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  action  (0). 

We  have  seen  that,  although  there  is  no  survivorship  as  to 
the  right  to  the  shares  in  a  ship,  the  remedy  in  respect  of  any 
contract  made  with  all  the  owners,  or  for  any  damage  done 
during  their  lifetime  to  the  ship,  belongs  to  the  survivors 
only{p). 

m 

(ft)  Bules  of  the  Supreme  Court,  (p)  See  the  cases  cited  an/^,  p.  101, 

Order  XDC.  rule  13.  note  (A) ;  Buckley  v.  Barber,  6  Ex.  164. 

(o)  lb.  Order  XVI.  rule  13. 
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The  master,  more  commonly  called  the  captain^  is  the  person  the  Mjlbteb. 
appointed  by  the  owner  or  owners,  to  command,  navigate  and 
manage  the  ship  (a) ;  and  the  law  regards  him  as  an  officer  who 
must  render  account  for  the  whole  charge  committed  to  his  care. 
By  reason  of  his  possession  of  the  ship  he  may  bring  an  action 
against  a  wrong-doer  who  seizes  the  ship,  and  may  sue  for 
freight  earned  under  a  contract  to  which  he  is  a  party  (b).  But 
where  by  a  charter-party  made  by  the  master,  the  charterer 
agreed  to  pay  freight  generaUy,  without  saying  to  whom,  it 


(a)  Monoy,  B.  2,  c.  2,  s.  1 ;  3  Kent's 
(km,  160;  ^e  GonBolato,  c.  16.  A 
fall  aoooimt  of  his  office  and  duty 
under  the  French  law  will  be  found  in 
the  £n<r7clop6die  du  Droit,  tit.  Oa^i- 
taine  de  Navire,  and  in  the  Dictionnaire 
Universel  de  Droit  Maritime  Gaumont 
(Paris,  1867),  tit.  Capitaine,  pp.  466— 
469.     See  alBO  Code  de  Commerce, 


Art.  221—249.  By  the  M.  8.  Act, 
1854, 8.  2,  the  term  *' master*'  includes 
every  person  (except  a  pilot)  having 
command  or  charge  of  any  ship. 

(b)  Pitts  V.  Gainee,  1  Ld.  Raym.  558 ; 
Shields  v.  Davis^  6  Taunt.  65.  He  may 
allege  in  pleading  that  the  gpoods  were 
carried  in  his  ship.    lb. 
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was  held  that  the  owner  having  received  the  freight,  the  master 
could  not  maintain  an  action  for  it  against  the  charterer,  although 
he  had  given  him  notice  not  to  pay  it  to  any  one  but  himself  (6). 
He  may  sue  the  consignor  for  the  breach  of  any  contract  con- 
tained in  the  bill  of  lading  (c) ;  but,  in  the  absence  of  an  express 
contract,  he  cannot  sue  for  the  breach  of  an  implied  promise  to 
discharge  the  ship  within  a  reasonable  time  (d). 

As  the  master  possesses  an  almost  absolute  control  over  the 
crew  and  passengers,  and  is  entrusted  with  very  extensive  powers 
and  duties  as  regards  the  interests  of  the  owners,  and  of  the 
freighters  and  the  care  of  the  ship  and  cargo,  and  as  he  is 
liable,  at  any  time,  to  be  called  upon  to  exercise  agencies  of  a 
complex  character,  it  is  necessary  that  he  should  be  a  person 
capable  of  performing  these  numerous  and  important  duties 
with  skill,  energy  and  good  faith. 

We  will  consider : — 1,  the  qualifications  of  the  master;  2,  his 
appointment  and  remuneration;  3,  his  authority  over  the  crew  and 
others  on  board;  4:yhis  duties;  and  5,  his  personal  liability ^  and 
that  of  the  otcnerSy  and  of  the  freighters^  arising  out  of  his  acts. 


QuALiFicA.-  First,  as  to  Am  qualifications.     Until  1854  it  was  in  all  cases 

necessary  that  the  master  of  a  British  registered  ship,  wherever 
she  was,  should  be  a  British  subject  (c).  This,  however,  is  no 
longer  so  (/).  In  most  of  the  countries  of  maritime  Europe 
there  have  long  existed  some  legislative  requirements  as  to  the 
fitness  and  capacity  of  masters  {g) ;  in  England,  however,  there 
were,  until  lately,  no  provisions  on  this  subject,  and  owners,  like 
others  who  are  compelled  to  employ  agents,  were  left  to  their 
own  discretion  to  engage  persons  on  whose  skill  and  fidelity 
they  could  rely. 

Examination.       A  system  of  examination  was  however  established  in  1850 


(b)  Atkinson  y.  Cotestcorth,  3  B.  &  C. 
647. 

{e)  Cawthron  v.  Triekett,  16  C.  B., 
N.  S.  764. 

{d)  Brouneker  v.  Scott^  4  Taunt.  1 ; 
Jewm  V.  SoUy,  ib.  62  ;  Evans  v.  Forster, 
1  B.  &  Ad.  118;  Stindt  v.  Boberts, 
6  D.  &  L.  460. 

{e)  See  12  &  13  Vict.  c.  29,  now  re- 

(/)  By  the  M.  S.  Act,  1864,  s.  44, 
the  master's  name  must  be  inserted 


in  the  certificate  of  registry ;  and,  by 
sect.  46,  a  change  of  master  most  be 
indorsed  on  the  certificate,  and  the 
officers  of  Customs,  at  any  port  under 
British  dominion,  may  refuse  to  aUow 
any  person  to  act  as  master  at  such 
port,  unless  his  name  is  in  or  on  the 
certificate  (see  supra j  pp.  20,  21). 

(p)  See  French  Ordonn.,  7th  Aujzust, 
1826 ;  EncyclopMie  du  Droit,  tit.  Uapi- 
taine  de  Navire ;  3  Kent,  Comm.  160, 
note  (a). 


MASTEK. 


113 


by  the  Mercantile  Marine  Act,  13  &  14  Yioi.  o.  93,  (which  act 
is  now  repealed,)  under  which  certificates  might  be  granted  by 
the  Board  of  Trade,  upon  reports  from  the  local  boards. 

The  Merchant  Shipping  Acts,  1854  and  1862,  contain  the  Cortificateflof 
chief  provisions  which  now  regulate  these  examinations ;  under  ^d  wndc J. 
the  former  act  Local  Marine  Boards  are  constituted  at  certain 
ports  {g)j  consisting  of  certain  local  officers,  with  four  persons 
appointed  by  the  Board  of  Trade,  and  six  who  are  elected  by 
shipowners  (A).  These  boards  are  bound  to  provide  for  the 
examination  of  masters  and  mates  of  ^  foreign-going  ships"  and 
of  "  home  trade  passenger  ships"  (t).  The  examination  is  under 
the  control  of  the  Board  of  Trade  {j) ;  it  extends  to  the  com- 
petency of  the  applicants ;  who  must' produce  satisfactory  testi- 
monials of  character  and  of  their  sobriety,  experience,  ability 
and  good  conduct  on  board  ship  ;  and  when  it  has  been  passed, 
the  Board  of  Trade  (except  where  there  is  reason  to  suppose  that 
the  report  of  the  local  board  has  been  unduly  made,  when  the 
Board  may  remit  the  case  to  the  same  or  other  examiners) 
grants  to  the  applicants  a  "certificate  of  competency;"  either 
as  master,  first,  second  or  only  mate  of  a  foreign-going  ship,  or 
as  master  or  mate  of  a  home  trade  passenger  ship,  as  the  case 
may  be  {k). 

By  the  Merchant  Shipping  Act,  1862,  provision  is  made  for 
the  examination  of  masters  and  mates  at  ports  where  there  are 
no  Local  Marine  Boards.  It  is  provided  that  the  Board  of 
Trade  may,  if  satisfied  that  serious  inconvenience  exists  at  any 


ig)  These  are  (Jan.  1879) :— Bristol, 
Hull,  Liverpool,  LoDdon,  Newcastle, 
Plymouth,  North  Shields,  South 
Shields,  Sunderland,  Aberdeen,  Dun- 
dee, Glasgow,  Greenock,  Leith,  Bel- 
fast, Cork,  Dublin. 

(A)  TheM.S.Act,1854,ss.llO— 121. 
See  po9tj  Chap.  IV.  Cbew,  where 
these  proyisionB  are  more  fully  con- 
sidered. 

(i)  The  M.  S.  Act,  1854,  s.  131.  The 
tenn  '^foreiflrn  goings  sMp"  includes 
every  ship  employed  in  trading,  or 
going  between  some  place  or  pla^  in 
tiie  United  Kingdom,  and  some  place 
or  places  situate  beyond  the  foUowing 
limits,  that  is  to  say,  the  coasts  ca 
the  United  Kmgdom,  the  Islands  of 
Ouemsej,  Jersey,  Sark,  Aldemey  and 
Man,  and  the  continent  of  Eurqpe  be* 

M.P. 


tween  the  river  Elbe  and  Brest  inclu- 
sive. A  *■ '  home  trade  passenger  ship '  * 
means  every  home  trade  ship  (that  is, 
every  ship  employed  in  trading  or 
going  within  the  above-mentioned 
Gmits)  employed  in  carrying  pas- 
sengers. See  sect.  2.  Voluntary  ex- 
aminations have  lately  been  instituted 
for  masters  who  command  their  own 
yachts. 

(J)  The  M.S.  Act,  1864-,  s.  132.  As 
to  fees,  see  s.  133,  and  Schedule, 
Table  R. ;  and  see  Appendix,  ''Forms,*' 
No.  23,  and  No.  65,  note  {a). 

[k)  The  M.  S.  Act,  1854,  s.  134.  A 
statement  as  to  the  qualifications  re- 
quired in  masters  and  mates  of  foreign 
going  and  home  trade  Bhips  has  been 
issu^  by  the  Board  of  Trade,  and 
printed  by  the  Queen's  printers. 
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port  in  oonsequenoe  of  the  distanoe  whioh  applicants  for  certifi- 
cates have  to  travel  in  order  to  be  examined,  send  the  examiners 
or  examiners  of  any  Local  Marine  Board  to  the  port  where  this 
inconvenience  exists;  and  the  examination  may  thereupon  be 
carried  on  at  that  port,  in  the  presence  of  any  persons  appointed 
by  the  Board  of  Trade,  and  in  the  same  manner  as  any  other 
examination  under  the  act  (/).  And  by  the  Merchant  Shipping 
Act,  1873,  sect.  10,  in  any  case  where  the  business  of  a  mercan- 
tile marine  office  {m)  is  conducted  otherwise  than  under  a  Local 
Marine  Board,  the  Board  of  Trade  may  establish  a  mercantile 
marine  office,  and  procure  the  requisite  buildings,  and  appoint 
superintendents,  deputies,  clerks  and  servants.  They  may  also 
make  all  provisions  and  exercise  all  powers  with  respect  to  the 
holding  of  examinations  for  the  purpose  of  granting  certificates 
of  competency  as  masters,  mates,  or  engineers,  to  persons 
desirous  of  obtaining  the  same,  as  might  have  been  made  or 
exercised  by  a  Local  Marine  Board. 

The  Merchant  Shipping  Act,  1862,  provides  that  steam-ships, 
which  are  required  to  have  on  board  certificated  masters,  shall 
also  carry  certificated  engineers ;  and  this  statute  provides  for 
the  examination  of  such  engineers  and  the  granting  of  certifi- 
cates to  them  (n). 

Under  these  statutes  the  Board  of  Trade  has  issued  regula- 
tions with  reference  to  the  examination  of  masters  and  mates, 
and  engineers ;  and  masters  and  mates  who  are  entitled  to,  or 
who  hold  certificates  of  competency,  may,  if  they  choose,  undergo 
a  voluntary  examination  as  to  their  practical  knowledge  of  the 
use  and  working  of  the  steam-engine,  and  obtain  an  endorse- 
ment on  their  certificates  that  they  have  ''  passed  in  steam." 

The  Merchant  Shipping  (Colonial)  Act,  1869,  by  sect.  8, 
enables  the  Queen  to  give  effect  to  certificates  granted  by 
British  colonial  authorities  where  the  Board  of  Trade  reports 
that  they  are  granted  on  such  principles,  and  show  the 
like  qualification  and  competency  as  those  granted  in  this 
country  (o). 

Other  certificates,  called  ^'certificates  of  service,"  may  also 
be  granted  under  the  statute^  without  examination,  to  persons 

U)  TheM.  S.  Act,  1862,  s.  17.  (0)  The  32  Viot.  0.  11.     Ab  fo  the 

(m)  See  the  M.S.  Act,  1854,88. 122 —  details  of  this  Act,  see  App.  p.  ocov. 

126,  and  the  M.  S.  Act,  1862,  s.  15 ;  S^  also  Appendix,  <* Orders  in  Coun- 

posty  Chap.  IV.  Cbew.  oil — Certificates  of  Competenoj,"  pp. 

(11)  See  alaopost,  Chap.  IV.  Cbew.  1— Id. 
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who,  before  the  Ist  of  January,  1851,  had  served  as  master  or 
mate  in  the  British  merchant  service,  or  before  the  1st  of  January, 
1854,  as  master  or  mate  on  board  home  trade  passenger  ships. 
Similar  certificates  may  be  claimed  by  all  persons  who  have 
attained  the  rank  of  lieutenant,  master,  passed  mate  or  second 
master,  or  any  higher  rank  in  the  Queen's  or  the  Indian 
service  (/?). 

No  foreign  going  ship  or  home  trade  passenger  ship  may  go 
to  sea  from  a  port  in  the  United  Kingdom  unless  the  master, 
and,  in  the  case  of  foreign  going  ships,  the  first  and  second  mates, 
or  only  mate,  and  in  the  case  of  home  trade  passenger  ships,  the 
first  or  only  mate,  have  certificates  of  competency  or  service 
appropriate  to  or  above  their  stations  in  the  ship  {q).  And 
every  steam  ship  which  is  required  to  have  a  master  possessing 
a  certificate  must  have  an  engineer  possessing  a  certificate  (r). 
The  master  of  every  foreign  going  ship  must,  upon  signing  the 
agreement  with  the  crew,  produce  to  the  mercantile  marine 
superintendent  these  certificates  of  competency  or  service.  In 
the  case  of  running  agreements,  the  certificate  of  any  mate  first 
engaged  on  the  second  or  subsequent  voyages  must  on  such 
voyages  be  produced  in  like  manner.  In  the  case  of  home  trade 
passenger  ships,  the  certificates  must  be  produced  half-yearly  to 
the  mercantile  marine  superintendent.  The  mercantile  marine 
superintendents  are  bound  to  give  to  the  masters,  both  of  foreign 
going  ships  and  home  trade  passenger  ships,  a  certificate  of  their 
compliance  with  the  provisions  above  mentioned,  without  which 
they  cannot  proceed  to  sea,  or,  in  the  case  of  a  foreign  going 
ship,  be  cleared  outwards  («). 

The  Merchant  Shipping  Act,  1854,  enabled  the  Board  of  GanoelUtion 

4  I  'ft  X 

Trade  to  cancel  or  suspend  certificates,  whether  of  competency     oe"^<»^^« 
or  service,  of  any  master  or  mate  in  certain  cases  of  incompetency 


{p)  The  M.  S.  Act,  1854,  s.  135. 
Sindiar  provisions  apply  to  engineers. 
See  po8t,  Chap.  IV.  Caiw. 

{q)  Jb.  s.  136.  Where  the  tonnage 
of  the  ship  equals  or  exceeds  100  tons, 
at  least  one  officer  besides  the  master 
must  have  a  proper  certificate.  i9., 
and  tee  the  same  section  as  to  the 
penalties  incnrred  by  the  breach  of 
these  provisions.  By  sect.  137,  cer- 
tificates for  foreign  going  ships  are 
declared  to  be  of  higher  grade  than 


corresponding  certificates  for  home 
trade  passenger  ships.  See  further  as 
to  the  duplicates  of  these  certificates, 
the  granting  of  copies  of  them  in  cer- 
tain cases,  and  as  to  the  punishment 
for  false  representations  made  to  ob- 
tain them.     Sects.  138,  139,  140. 

(r)  The  M.  S.  Act,  1862,  s.  6. 

(«)  The  M.  S.  Act,  1854,  ss.  161, 
162 ;  the  M.  S.  Act,  1862,  s.  10.  And 
see  Appendix,  <<  Forms,"  Nos.22,  22a, 
and  27a.. 
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or  misconduct,  and  proYided  for  due  inquiry  being  made  by 
tribunals  named  in  the  Act  into  such  charges.  The  Merchant 
Shipping  Act,  1862,  vests  the  power  of  cancelling  or  suspending 
the  certificate,  except  in  cases  where  the  master  is  shown  to  have 
been  convicted  of  an  offence,  in  the  tribunals  by  which  the  case 
is  investigated,  and  the  Merchant  Shipping  Act^  1876,  confers 
the  same  power  in  certain  cases  upon  a  wreck  commissioner. 

The  Merchant  Shipping  Act,  1876,  which  repealed  similar 
provisions  of  a  like  character  in  the  Merchant  Shipping  Acts  of 
1854  and  1862,  enacted  that  the  wreck  commissioner,  justices,  or 
other  authority  holding  a  formal  investigation  into  a  shipping 
casualty,  should  hold  the  same  with  the  assistance  of  an  assessor 
or  assessors.  The  Shipping  Casualties  Investigation  Act,  1879, 
contains  further  provisions  respecting  the  appointment  of  assessors 
for  such  investigations,  and  provides  (^)  that  where  any  such 
investigation  involves,  or  appears  likely  to  involve,  any  ques- 
tion as  to  the  cancelling  or  suspension  of  the  certificate  of  a 
master,  mate  or  engineer,  it  shall  be  held  with  the  assistance  of 
not  less  than  two  assessors  having  experience  in  the  merchant 
service. 

The  Board  of  Trade  may,  if  they  deem  it  just,  re-issue  and 
return  any  certificate,  or  shorten  the  time  of  suspension,  or  grant 
a  new  certificate  of  the  same  or  of  a  lower  grade  [u). 


!; 


(t)  The  42  &  43  Vict.  o.  72,  s.  3. 

[u)  The  M.  S.  Act,  1862,  s.  23, 
sub-s.  4.  The  foUowing  summary  of 
the  provifiions  of  the  statutes,  prior  to 
the  Shipping  Casualties  Act  of  1879, 
may  be  found  useful : — ^The  24l8t 
section  of  the  M.  S.  Act,  1854,  pro- 
Tides,  that  if  the  Board  of  Trade,  or 
any  local  marine  board,  has  reason 
to  believe  that  any  master  or  mate 
is,  from  incompetency  or  miscon- 
duct, unfit  to  oischarge  his  duties, 
the  board  may  either  institute  an  in- 
vestigation, or  may  direct  the  local 
marine  board  at  or  nearest  to  the  place 
at  which  it  may  be  convenient  for  the 
parties  to  attend,  to  institute  the  same, 
and  thereupon  such  personsas  the  Board 
of  Trade  may  appomt  for  the  purpose, 
or,  as  the  case  may  be,  the  local  marine 
boJEud,  shall,  with  the  assistance  of  a 
local  stipendiary  magistrate,  or  of  a 
competent  leg^  assistant,  to  be  ap- 
pointed by  the  Board  of  Trade,  conduct 
the  investigation  in  the  manner  pointed 
out  in  the  section,  and  shall,  on  the 
conclusion  of  the  investigation,  make 


a  report  on  the  case  to  the  Board  of 
Trade ;  and  in  cases  where  there  is  no 
local  marine  board  before  which  the 
parties  can  convenientiy  attend,  or 
where  such  local  marine  board  is  un- 
willing to  institute  the  investigation, 
the  Board  of  Trade  may  order  the 
same  to  be  instituted  before  two  jus- 
tices or  a  stipendiary  magistrate,  and 
thereupon  such  investigation  shail  be 
conducted,  and  the  resvdte  thereof  re- 
ported  in  the  same  manner,  and  with 
the  same  powers  in  and  with  which 
formal  investigations  into  wrecks  and 
casualties  are  directed  to  be  conducted, 
and  the  results  thereof  reported  under 
the  provisions  contained  m  the  eighth 
part  of  this  Act,  save  only  that  if 
the  Board  of  Trade  so  directs,  the 
person  bringing  the  charge  of  incom- 
petency or  misconduct  to  the  notice  of 
the  Board  of  Trade  shall  be  deemed  to 
be  the  party  having  the  conduct  of  the 
same. 

The  242nd  section  provides  that  the 
Board  of  Trade  may  suspend  or  cancel 
the  certificate  of  any  master  or  mate — 
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The    Shipping  Casualties  Investigations   Act,  1879,  s.    2,  Appeal 
provides  that  where  an  investigation  into  the  conduct  of  a  SSationof 

certificate. 


*'  1.  If  upon  anyiiiTestigation  made 
in  pnzBoanoe  of  sect.  241,  he  is  re- 
ported to  be  incompetent  or  to  have 
been  gnilty  of  any  gross  act  of  mis- 
conduct, drunkenness,  or  tyranny. 

*'  2.  If  upon  any  investigation  con- 
ducted under  the  provisions  contained 
in  the  eighth  part  of  this  Act,  or  upon 
any  investigation  made  by  a  Naval 
Court  (see  sect.  262),  it  is  reported  that 
the  loss  or  abandonment  of,  or  serious 
damage  to,  any  ship,  or  loss  of  life  has 
been  caused  by  his  wrongful  act  or 
default. 

"3.  If  he  is  superseded  by  the  order 
of  any  Admiralty  Court  (see  sect.  240) 
or  any  Naval  Court  (see  sect.  26 ) . 

'*4.  If  he  is  shown  to  have  been 
convicted  of  any  offence. 

'*  5.  If  upon  an^  investigation  made 
by  any  Coi^  or  tnbunal  authorized,  or 
hereaiter  to  be  authorized  by  the  leg^- 
lative  authority,  in  any  Briti^  posses- 
sion, to  make  inquiry  into  charges  of 
incompetency  or  misconduct  on  the  part 
of  masters  or  mates  of  ships,  or  as  to 
shipwrecks  or  other  casualties  affecting 
ships,  a  report  is  made  by  such  Court 
or  tribunal  to  the  effect  that  he  has 
been  guSLty  of  any  gpnoss  act  of  mis- 
conduct, drunkenness  or  tyranny,  or 
that  the  loss  or  abandonment  of,  or 
serious  damage  to  any  ship,  or  loss  of 
life  has  been  caused  by  his  wrongful  act 
or  default,  and  such  report  is  confirmed 
by  the  governor  of  audi  possession." 

The  provisions  above  referred  to 
with  respect  to  investigations  con- 
ducted under  the  eighth  part  of  the 
said  Act  are  contained  in  the  432nd 
and  the  following  sections,  and  are  in 
substance  as  follows: — Such  investi- 
gations are  to  be  conducted  before  two 
justices  or  a  stipendiary  magistrate, 
and  may  be  instituted  on  the  applica- 
tion of  an  inspecting  officer  of  the  coast 
guard,  or  a  principal  officer  of  customs, 
or  by  the  direction  of  the  Board  of 
Trade  in  any  of  the  following  cases: — 

1.  Whenever  any  ship  is  lost,  aban- 
doned, or  matoially  damaged  on  or 
near  the  coasts  of  tne  United  King- 
dom; 

2.  Whenever  any  ship  causes  loss  or 
matfflial  damage  to  any  other  ship  on 
or  near  such  coast ; 

d.  Whenever,byrea8on  of  any  casualty 
happening  to  or  on  board  of  any 
ship  on  or  near  such  coast,  loss  of 
life  ensues; 


4.  Whenever  any  such  loss,  abandon- 
ment, damage,  or  casualty  happens 
elsewhere,  and  any  competent  wit- 
nesses thereof  arrive  at  any  place  in 
the  United  Kingdom ; 
The   justices  or    stipendiary  magis- 
trate shall  send  a  report  to  the  Board 
of  Trade,  and  they  may  call  for  the 
certificate  of  the  master  or  mate,  and 
the^  may  either  return  the  same,  or,  if 
their  report  is  such  as  to  enable  the 
Board  of  Trade  to  cancel  or  suspend 
the  certificate,  they  shall  forward  the 
certificate  to  the  Board  of  Trade,  to 
be  dealt  with  as  the  board  may  think 
fit. 

The  11th  section  of  the  M.  S.  Act, 
1862,  extends  the  provisions  of  the 
241st  section  of  the  M.  S.  Act,  1854, 
to  certificated  engineers.  The  23rd 
section  of  the  M.  S.  Act,  1862,  enacts 
that  the  power  of  cancelling  or  sus- 
pending the  certificate  of  a  master  or 
mate,  conferred  by  the  242nd  section 
of  the  M.  S.  Act,  1854,  shall,  except 
in  the  case  provided  for  by  the  4th 
paragraph  of  the  section,  vest  in 
and  be  exercised  by  the  LocMEd  Marine 
Board,  magistrates.  Naval  Court, 
Admiralty  Court,  or  other  Court  or 
tribunal  by  which  the  case  is  in- 
vestigated, and  not  by  the  Board  of 
Trade,  and  that  such  power]  shall  ex- 
tend to  the  canceUing  or  suspending 
the  certificates  of  engineers.  The 
same  section  requires  that  the  decision 
of  the  tribunal  shall  be  delivered  in 
open  Court,  and  a  full  report  of  all  the 
proceedings  forwarded  to  the  Board  of 
Trade;  and  it  provides  that  the  Board 
of  Trade  may,  if  they  think  the  justice 
of  the  cases  require  it,  re-issue  and 
return  any  certificate  which  has  been 
cancelled  or  suspended. 

The  M.  S.  Act,  1873  (s.  16),  enacts 
that  every  master  or  person  in  charges 
of  a  British  vessel,  who  fails,  without 
reasonable  excuse,  in  case  of  collision, 
to  render  such  assistance  or  give  such 
information  as  is  required  by  the 
Act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  if  he  IS  a  certificated 
officer,  an  inquiry  into  his  conduct 
may  be  held,  and  his  certificate  may 
be  cancelled  or  suspended. 

The  M.  S.  Act,  1876,  contains 
provisions  for  the  appointment  of 
wreck  commissioners  for  investigating 
shipping  casualties.  It  provides  (sect. 
29)  ^t  it  shaU  be  the  duty  of  a  wreck 
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master,  mate  or  engineer,  or  into  a  shipping  casualty,  lias  been 
held  under  the  Merchant  Shipping  Act,  1854,  or  any  act 
amending  the  same,  or  under  any  provision  for  holding  such 
investigations  in  a  British  possession,  the  Board  of  Trade  may, 
in  any  case,  and  shall,  if  new  and  important  evidence  which 
could  not  be  produced  at  the  investigation  has  been  discovered, 
or  if  for  any  other  reason  there  has  in  their  opinion  been  ground 
for  suspecting  a  miscarriage  of  justice,  order  that  the  case  be  re- 
heard, either  generally  or  as  to  any  part  thereof,  and  either  by 
the  Court  or  authority  by  whom  it  was  heard  in  the  first  instance, 
or  by  the  wreck  commissioner,  or  in  England  or  Ireland  by  a 
judge  of  her  Majesty's  High  Court  of  Justice  exercising  juris- 
diction in  Admiralty  cases,  or  in  Scotland  by  the  Senior  Lord 
Ordinary,  or  any  other  judge  in  the  Court  of  Session  whom  the 
Lord  President  of  that  Court  may  appoint  for  the  purpose  {x). 
And  the  same  section  further  provides  that  where  in  any  such 
investigation,  a  decision  has  been  given  with  respect  to  the  can- 
celling or  suspension  of  the  certificate  of  a  master,  mate  or 
engineer,  and  an  application  for  a  re-hearing  has  not  been  made 
or  has  been  refused,  an  appeal  shall  lie  from  the  decision  to  the 
following  Courts :  namely, — 

(a.)  If  the  decision  is  given  in  England  or  by  a  naval  Court, 
the  Probate,  Divorce  and  Admiralty  Division  of  her 
Majesty's  High  Court  of  Justice : 
(b.)  If  the  decision  is  given  in  Scotland,  either  division  of  the 

Court  of  Session : 
(c.)  If  the  decision  is  given  in  Ireland,  the  High  Court  of 
Admiralty,  or  the  judge  or  division  of  her  Majesty's 
High  Court  of  Justice  exercising  jurisdiction  in  Ad- 
miralty cases  (y). 

commiasioner,  at  the  request  of  the  or  snfipend  a  master  or  mate's  certificate 
Board  of  Trade,  to  hold  any  formal  seems  to  extend  only  to  the  oases  men- 
investigation  into  a  Ipss,  abandonmenti  tioned  in  the  432nd  section  of  the  M.  S. 
damage,  or  casualty  under  the  eighth  Act,  1854.  Ex  parte  Story ^  3  Q.  B.  D. 
part  of  the  M.  S.  Act,  1854,  and  for  166.  See  generaUy  as  to  the  oanoeUa- 
that  purpose  he  shaU  have  the  same  tion  of  certificates,  Ex  parte  Fer^usaan, 
jurisdiction  and  powers  as  are  thereby  L.  R.,  6  Q.  B.  280.  False  swearing 
conferred  on  two  justices,  and  aU  the  before  a  court  of  inquiry  is  perjuir, 
provisions  of  the  M.  8.  Acts,  1854  to  Eeff.  v.  TotnlituoHf  L.  R.,  1  C.  C.  &. 
1876,  withrespectto  investigations  con-  49.  As  to  the  practice  before  such 
ducted  under  theeighthpartof  theM.  S.  courts,  see  Eeff,  y.  CoUingridge^  34  L.  J., 
Act,  1854,  shaU  apply  to  investigations  Q.  B.  9. 
held  by  a  wreck  commissioner.  {x)  The  42  &  43  Vict.  c.  72,  tupra, 

A  wreck  commissioner,  it  seems,  does  App.  169. 
not  possess  the  power  conferred  on  jus-  (y)  The  same  section  provides  that 
tices  by  the  241st  section  of  the  M.  S.  any  re-hearing  or  appeal  shall  be  sub- 
Act,  1854|  and  his  jurisdiction  to  cancel  ject  to  and  conducted*  in  accordance 
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The  Officers  of  Naval  Eeserve  Act,  1863  (26  &  27  Vict.  c.  67),  Officers  of 
provides  for  her  Majesty  accepting  the  services  of  masters  or  ^^^ 
mates  of  merchaBt  ships  to  serve  as  officers  on  board  her  Majesty's 
ships.  The  17th  section  of  the  Merchant  Shipping  Act,  1872, 
provides  that  her  Majesty  may  accept  offers  of  persons  recom- 
mended by  the  Admiralty  to  serve  as  officers  of  the  Eoyal 
Naval  Reserve. 

Secondly,  as  to  the  appointment  and  remuneration  of  the  master.  Appointicknt. 
It  often  occurs  that  the  master  is  also  a  part  owner  of  the  ship 
he  commands,  in  which  case  his  appointment  is  a  matter  of 
agreement  between  himself  and  the  other  owners  (s).  Where 
this  is  not  so,  the  right  of  appointing  him  is  vested  in  the  owner, 
or,  if  there  be  more  than  one  owner,  in  the  majority,  in  propor- 
tion, not  to  their  number,  but  to  the  amount  of  their  interest  in 
the  ship  (a).  Cases  may,  however,  arise  in  which  it  may  become 
necessary,  for  the  prosecution  of  the  voyage,  to  appoint  a  master, 
although  no  communication  can  be  had  with  the  owners.  In 
one  instance  where,  as  a  measure  of  necessity,  the  consignees 
of  a  cargo  appointed  a  master  in  the  stead  of  one  who  had 
deserted  at  a  foreign  port,  the  Court  of  Admiralty  said,  that  it 
would  feel  strongly  inclined  to  hold  him  entitled  to  the  pri- 
vileges and  competent  to  discharge  the  functions  of  a  master 
appointed  in  the  most  regular  manner  (6).  And  the  same  Court 
upheld  the  appointment  of  a  master  made  by  a  British  consul 
at  a  foreign  port,  to  which  the  ship  had  come  after  the  master 
had  been  murdered  in  a  mutiny  {c). 

The  name  of  the  master  must  be  entered  or  endorsed  upon  the 
certificate  of  registry  (rf). 

In  eveiy  contract  of  service  between  the  owner  of  a  ship  and 
the  master  or  any  seamen,  whether  express  or  implied,  there  is 
a  statutory  obligation  that  the  owner  and  every  agent  engaged 
in  preparing  the  ship  for  sea  shall  use  all  reasonable  efforts  to 
insure  the  seaworthiness  of  the  ship  at  the  commencement  of 
and  during  the  continuance  of  her  voyage  (e). 

with  Buch  conditions  and  regulations  {b)  Seethe  judgment  of  Sir  W.Scott 

as  may  from  time  to  time  be  prescribed  in  TA€  Alexander ^  1  Dods.  281. 

by  general  rules  made  under  the  3f.  {e)  The  Cf/ttthia,   16  Jur.  748.     See 

S.  Act,  1876,  8.  .30.  also  The  Eliza  Cornish^  17  Jur.  738  ; 

{z)  When  this  is  the  case,  it  is  ne-  S.  C.  I  Spinlcs,  36. 

oesniy  carefully  to  observe  in  which  of  {d)  The  M.  S.  Act,  1854|  as.  44,  46. 

his  two  characters  he  does  any  parti-  See  post ,  131,  n.  (m). 

cularact.     Qeeante^  Chap.  II.  Owivbb.  {c)  The  M.  S.  Act,  1876,  s.  5. 

(«)  MoUoy,  B.  2,  0.  1,  s.  4. 
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The  right  to  remove  the  master  is,  in  ordinary  cases,  vested 
in  the  persons  who  have  the  right  to  appoint  him  [e).  It  is 
provided,  however,  by  the  Merchant  Shipping  Act,  1864,  that 
a  Court  of  Admiralty  may,  upon  the  application  of  the  owner 
of  any  ship  which  is  within  its  jurisdiction,  or  on  that  of  his 
agent  or  of  a  part  owner  or  consignee,  or  of  a  certificated  mate, 
or  of  one  third  or  more  of  the  crew,  remove  the  master  of  the 
ship,  if  it  be  proved  on  oath  to  the  satisfaction  of  the  Court  that 
the  removal  is  necessary.  In  these  cases  the  Court  may,  with 
the  consent  of  the  owner,  agent  or  consignee  (or  without  their 
consent  if  they  are  not  within  the  jurisdiction),  appoint  a  new 
master  (/). 

By  the  same  statute,  any  naval  court  held  on  the  high  seas  or 
abroad  may,  if  unanimous  that  the  safety  of  the  ship  or  crew  or 
the  interest  of  the  owner  absolutely  requires  it,  supersede  the 
master  and  appoint  another  in  his  stead.  The  consent,  however, 
of  the  consignee  of  the  ship,  if  he  be  at  the  place  where  the 
inquiry  takes  place,  must  be  obtained  to  the  appointment  of  the 
new  master  [g). 


Wages  AND 

RsinTNEBA- 
TION  OP 

Masteb. 


The  principal  source  of  remuneration  to  the  master  for  his 
services  is  the  wages  which  he  receives  from  the  owner.  As 
the  consideration  for  this  is  the  performance  of  his  duty,  if 
he  be  guilty  of  any  gross  misconduct,  as  barratry  or  habitual 
drunkenness,  or  exhibit  gross  incapacity,  it  seems  that  an  entire 
forfeiture  of  his  wages  will  ensue  (//).  But  circumstances  seldom 
occur  to  call  for  the  enforcement  of  this  extreme  rule.  Where, 
however,  the  master  by  his  neglect  or  misconduct  has  occasioned 


(e)  Where  the  contract  with  the 
master  contained  the  following  terms : 
— **  Should  owners  require  captain  to 
leave  the  ship  abroad,  his  wages  to 
cease  on  the  day  he  is  required  to  give 
up  the  command,  and  the  owners  have 
the  option  of  paying  or  not  paying  his 
expenses  trayellmg  nome. '  *  *  *  Wages 
to  begin  when  captain  joins  the  ship/' 
It  was  held  that  the  master  could  not 
(except  under  tmusual  circumstances) 
be  dismissed  without  a  reasonable 
notice.  Creen  y,  Wright ^  1  C.  P.  D. 
691. 

(/)  The  M.  S.  Act,  1854,  s.  240.  An 
attempt  to  defraud  constitutes  a  sujfi- 
cient  necessity  for  removal  'to  induce 
the  Court  to  act  under  this  section, 


which  is  not  limited  -to  the  class  of 

S arsons  enumerated  in  sect.  239.  The 
oyali9ty  Br.  &  L.  46  ;  32  L.  J.,  P.  M. 
&  A.  105.  By  sect.  241,  the  Board  of 
Trade,  or  any  local  marine  board,  is 
empowered  to  institute  an  investiga- 
tion in  any  case  in  which  they  have 
reason  to  believe  that  any  master  or 
mate  is  from  incompetency  or  miscon- 
duct imfit  to  discharge  his  duties. 

(^)  The  M.  S.  Act,  1854,  s.  263.  As 
to  the  constitution  of  these  naval 
courts,  aeeposi,  Chapter  IV.,  Cbew. 

(A)  The  Thomas  Worthington,  3  W. 
Rob.  128;  The  Atlantic,  Lush.  566; 
The  Exeter,  2  0.  Bob.  261 ;  The  Blake, 
1  W.  Bob.  73 ;  The  Lima,  3  Hagg. 
356. 
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loss  to  the  owners  of  the  ship,  he  is  liable  to  compensate  them 
for  saoh  loss ;  and  in  a  suit  for  wages  instituted  by  the  master 
the  owners  may  claim  to  deduct  from  his  wages  the  amoimt  of 
such  loss(t). 

In  considering  the  acts  of  the  master,  it  must  be  remembered 
that  nothing  more  can  be  required  from  him  than  the  honest 
exercise  of  his  own  discretion,  according  to  the  degree  of  ability 
and  experience  in  business  which  such  an  officer  may  fairly  be 
supposed  to  possess,  and  that  a  mere  error  of  judgment  on  his 
part,  not  tainted  with  any  guilty  intention  or  corrupt  motive, 
cannot  be  regarded  as  negligence  or  misconduct  (^•). 

The  old  rule,  that  freight  is  the  mother  of  wages,  did  not 
extend  to  the  salary  of  the  master  (/). 

The  master  is  usually  entitled,  in  addition  to  the  pay  which  Primage, 
he  may  stipulate  to  receive  from  those  who  employ  him,  to 
primage^  which  is  mentioned  in  the  bills  of  lading  thus,  "  with 
primage  and  average  accustomed"  (;w).  This  is  a  small  pay- 
ment made  by  the  owner  or  consignee  of  the  goods  to  the  master 
for  his  care  and  trouble,  which  varies  in  amount  according  to 
the  particular  trade  in  which  the  ship  is  engaged.  The  master 
may  sue  the  consignee  for  it,  although  the  freight  has  been 
settled  with  the  shipowner  (n) ;  but  if  by  the  contract  between 
the  owner  and  the  master,  the  master  is  not  to  receive  primage, 
he  can  maintain  no  action  for  it  (o). 


(0  The  RepuUe,  4  No.  Ca.  169  ;  The 
New  Phwnix,  2  Hagg.  420.  This  was 
the  rale  in  the  Adimralty  Court  even 
before  the  Jndioature  Act  of  1873 ;  now, 
of  couFse,  the  owners  possess  the  right 
of  oonnterdaim  conf ened  by  the  Act. 

(A-)  See  the  judgment  of  Dr.  Lush- 
ington  in  The  Thomas  Wbrthington^  3  W. 
Hob.  128,  and  The  Camiila,  Swa.  312. 

(/)  Eatckine  v.  Ttcizell,  6  E.  &  B. 
883. 

(m)  The  older  books  speak  also  of 
average  as  a  payment  to  the  master. 
As  to  master's  gratuity,  sec  Howitt  v. 
Paul^  5  Sees.  Oa.  (4th  series),  p.  321. 

(fi)  Beet  y.  Saunderf.'Ko.  &  Mai.  268. 

(o)  See  Caugheg  v.  Gordon^  3  C.  P. 
D.  419.  There  the  charterer  eng^aged 
the  ship  at  a  specified  freight  per  ton 
m  fuUj  the  master,  who  was  engaged 
by  his  owners  at  a  fixed  salary  to  in- 
cuide  *'  all  charges  and  allowances,'* 
signed  a  bill  of  lading,  making  the 


goods  deliverable  to  order  or  assigns 
on  payment  of  freight  with  5  per  cent, 
primage,  and  the  cargo  was  received 
by  the  defendants,  who  were  indorsees 
of  the  bill  of  lading  and  agents  of  tiie 
charterers :  it  was  held  in  an  action 
brought  against  them  by  the  master 
that  they  were  not  liable  to  pay  prim- 
age. In  the  earlier  case  of  Beet  v. 
Saundert,  Mo.  &  Mai.  268,  wheie  by 
the  bill  of  lading  goods  were  to  be  de- 
livered to  the  consignee,  **  he  paying 
freight  for  the  same  as  per  charter- 
party,  with  primage  and  average  ac- 
customed, ' '  and  the  agreement  between 
the  shipowner  and  consignee  (there 
being  no  actual  charter-party)  was  for 
so  much  per  ton,  not  mentioning  prim- 
age ;  it  was  held  that  the  master  was 
entitled  to  primage  from  the  consignee, 
although  his  bargain  witii  the  owner 
was  to  receive  beyond  his  wages  a  sum 
certain  '^  for  all  cabin  or  otiier  allow- 
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Trading  on 
his  own  ac- 
count. 


The  law  considers,  however,  on  obvious  grounds  of  policy, 
that  the  master  is  engaged  to  devote  the  whole  of  his  time  and 
attention  to  the  concerns  of  his  owner,  and  it,  therefore,  does  not 
allow  him  to  trade  on  his  own  account  (q)y  or  to  hire  out  his 
services,  or  any  part  of  them,  to  another.  Should  he  do  so,  he 
is  not  entitled  to  receive  any  earnings  derived  from  such  a 
contract,  and  if  they  have  been  paid  to  the  owner,  the  latter  is 
entitled  to  retain  them  (r).  For  the  same  reason  the  master 
may  not  claim  premiums  for  himself  which  arise  out  of  trans- 
actions in  which  he  is  engaged  on  behalf  of  his  employers, 
even  although  a  contrary  usage  may  have  prevailed  in  this 
respect  («). 


Remedy  FOB 
Waoeb. 


The  master  could  not  formerly  sue  in  the  Admiralty  Court 
for  his  wages  {t) ;  but  the  7  &  8  Vict.  c.  112,  s.  16,  conferred  upon 
him,  in  the  case  of  the  bankruptcy  or  insolvency  of  the  owner, 
the  same  rights.  Kens  and  remedies  as  the  other  mariners  (ei). 
Now,  however,  it  is  provided  by  sect.  191  of  the  Merchant  Ship- 
ping Act,  1854,  that  every  master  shall  have  the  same  rights, 
liens  and  remedies  (t?),  for  the  recovery  of  his  wages,  as  any  sea- 
man, not  being  a  master;  and  if  in  any  proceeding  in  any 


ances/*  Lord  Tenterden  being  of  opin- 
ion that  the  last-mentioned  words  did 
not  apply  to  an  allowance  in  the  nature 
of  primage.  See  also  Charleton  v. 
CoUncorth,  R.  &  Moo.  175,  and  po$t^ 
Chap.  VI.  CoNTBACT  OF  Affeeight- 

XENT. 

{q)  Gardner  v.  M^CtUcheon^  4  Beav. 
634. 

(r)  Thompson  t.  Savelock^  1  Camp. 
627. 

(«)  Diplock  y.  Blackbttrfiy  3  Camp. 
43 ;  Sha4lero88  y.  Oldham,  2  Johns.  & 
H.  609. 

(0  Bayly  v.  Grant,  1  Salk.  33 ;  per 
Sir  W,  Scott,  in  The  Lord  Hobart,  2 
Bods.  104 ;  Barber  v.  Wharton,  2  Ld. 
Raym.  1452.  If,  however,  the  mate 
became  master  daring  the  voyage,  ho 
might  sue  in  the  Court  of  Admiralty 
for  wages  due  to  him  as  mate  during 
the  whole  time,  but  not  as  master  for 
the  time  during  which  he  served  in 
that  capacity.  See  The  Favourite,  2 
Rob.  232;  Mead  v.  Chapinan,  2  Str. 
037  ;  and  Lord  StoweU's  judgment  in 
The  Batavia,  2  Dods.  600.  The  owners 
may,  however,  go  into  the  whole  ac- 
count. The  Caledonian,  1  Swa.  17;  The 
Mary  Ann,  L.  R.,  1  A.  &  £.  8. 


(«)  Bedpost,  Chap.  IV.  Cbzw.  This 
statute  is  now  repealed.  It  was  held 
in  the  Admiralty  Court,  that  to  entitle 
a  master  to  sue  there  for  his  wages 
under  it,  the  owner  must  have  been; 
insolvent  in  the  legal  sense  of  the 
word,  and  not  merely  under  a  g^a*al 
inability  to  pay  his  debts.  The  Priti" 
cese  Royal,  2  W.  Rob.  373.  "Where 
an  owner  had  committed  an  act  of 
bankruptcy  by  filing  a  declaration  of 
insolvency,  and  two  months  had  ex- 
pired, but  no  commission  had  issued, 
this  was  held  not  to  be  a  case  of  bank- 
ruptcy under  the  statute  so  as  to 
entitle  the  master  to  sue.  The  Great 
Northern,  2  "W.  Rob.  609 ;  see  also 
The  Tecumeeh,  3  t^.  109.  It  was  also 
considered  doubtful  whether  the  sta- 
tute applied  where  some  only  of  several 
part  owners  were  bankrupt.  See  The 
Sitnlah,  16  Jur.  866,  and  the  7  &  8 
Vict.  c.  112,  s.  63,  (the  interpretation 
clause). 

(v)  He  is  entitled  to  double  pay 
under  the  187th  section  of  the  M.  S. 
Act,  1864  ;  to  compensation  for  a  re- 
duction of  provisions  under  the  223rd 
section.  The  Frincesa  Helena,  Lush. 
190 ;  The  Josephine,  Swab.  428. 
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Admiralty  or  Vice- Admiralty  Court  (a*),  touching  the  claim  of  a 
master  to  wages,  any  set-off  or  counter-claim  (y)  is  set  up,  the 
Court  may  adjudicate  upon  and  settle  all  questions  and  accounts 
arising  and  unsettled  between  the  parties,  and  direct  the  pay- 
ment of  any  balance  found  due.    The  master  of  a  foreign  ship 
may  olaim  the  benefit  of  this  provision  (s).     Before  the  passing 
of  the  Judicature  Act,  it  was  held  that  this  section  applied  only 
where  the  set-off  was  one  of  the  matters  of  dispute  between  the 
parties  actually  before  the  Court ;  for  instance,  where  a  master 
and  part-owner,  who  had  bound  himself  by  a  bottomry  bond 
on  ship,  freight  and  cargo,  brought  a  suit  against  the  ship  for 
wages,  the  Court  refused  an  application  made  by  the  owner  of  the 
cargo  hypothecated  to  stay  proceedings  in  the  wages  suit  (a). 
But  now  the  provisions  of  the  Judicature  Act  confer  upon  the 
Court  more  extended  powers  with  respect  to  the  rights  of  third 
parties  (b). 

Under  the  above-mentioned  section  of  the  Merchant  Shipping  DiBbnne- 
Act  it  was  held  that  the  master's  claim  was  confined  to  wages,  ™®^**- 
and  that  he  could  not  in  the  first  instance  make  any  claim  in 
respect  of  advances  or  disbursements,  although,  if  the  owners 
set  up  any  counter-claim,  the  Court  would  then  go  into  the 
whole  accoimt  between  the  parties  (c).  But  to  remedy  this  in- 
convenience the  Admiralty  Court  Act,  1861,  s.  10,  conferred 
jurisdiction  upon  the  Admiralty  Court  over  any  claim  made  by 
a  master  for  wages  earned  by  him  on  board  the  ship,  and  for 
disbursements  made  by  him  on  account  of  the  ship  (d). 


(x)  As  to  the  establishment  and 
jurisdiction  of  Vice- Admiralty  Courts 
m  the  Colonies,  see  the  **  Vice- Admi- 
ralty Courts  Act,  1863,''  (26  Vict. 
c.  24),  and  the  Vice- Admiralty  Courts 
Act  Amendment  Act,  1867,  30  &  ^ 
Tict.  c.  45.  See  the  56  Geo.  3,  c.  8, 
and  the  2  &  3  Will.  4,  c.  51,  as  to  Vioe- 
AdmiraltyConrts  in  India.  As  to  the 
existing  Vice-Admiralty  Courts,  see 
Appendix,  p.  cgxlu.  As  to  the  Vice- 
Admiralty  jurisdiction  of  the  Con- 
sular Court  at  Constantinople,  see  The 
Laeonia,  Br.  &  L.  117.  The  Supreme 
Court  of  Her  Iffajestv  in  China  pos- 
sesses a  Vice- Admiralty  jurisdiction. 
See  ''  Older  in  Council,'^  18th  August, 
1878. 

(y)  As  to  the  meaning  of  counter- 
daun  in  this  Act,  see  The  City  of 
MobiUy  L,  B.,  4  A.  &  E.  191. 

(z)  The  Mii/ord,  Swab.  362.  As  to 
notice  to  a  foreign  consul,  see  The  Nina, 


L.  K.,  2  P.  C.  38,  and  the  Kules  of 
Supreme  Court,  Ord.  V.  r.  11. 

(a)  The  DaHng,  L.  R.,  2  A.  &  E. 
260. 

[b)  The  Judicature  Act,  1873,  s.  24, 
Bub-s.  3,  Ord.  XVI.  rr.  17—21 ;  Oid. 
XIX.  r.  3.  As  to  the  duty  of  the 
master  to  furnish  accounts  before  su- 
ing, see  The  Fleur  de  Lie,  L.  R.,  1 
A.  &  E.  49. 

{c)  The  Caledonian,  1  Swab.  17;  The 
Mary  Ann,  L.  R.,  1  A.  &  E.  8. 

(rf)  The24Vict.c.lO,s.lO.  Thissec- 
tion  proyides,  that  **if  in  any  such 
cause  the  plaintiff  do  not  recover  fifty 
pounds,  he  shall  not  be  entitled  to  any 
costs,  charts  or  expenses  incurred  by 
him  therein,  unless  the  judge  shall 
certify  that  the  cause  was  a  fit  one  to 
be  tried  in  the  said  Court."  But  see 
eupra,  p.  98,  note  ^/),  as  to  costs.  As 
to  the  costs  of  uie  reference,  when 
the  claim  is  referred  to  the  registrar 
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A  claim  for  damages  for  wrongful  dismissal  is  included  under 
a  claim  for  wages  (/).  Only  money  actually  expended  by  the 
master  can  properly  be  treated  as  disbursements  (^),  and  he  will 
not,  as  a  general  rule,  be  allowed  to  make  any  claim  in  respect 
of  a  liability  which  he  has  not  discharged.  But  where  the 
master  has  incurred  liabilities  on  account  of  the  ship  in  respect 
of  items  which  have  not  been  paid  at  the  time  of  the  institution 
of  the  suit,  the  Court  will  frequently  allow  the  items,  and  at  the 
same  time  direct  that  no  order  for  payment  be  made  until  they 
have  been  discharged  (A).  It  is  the  duty  of  the  master  to  furnish 
accounts  before  suing  (t).  The  fact  that  the  master  is  also  part- 
owner  does  not  take  away  his  right  to  sue  for  wages  (j). 


Period  up  to 
which  the 
master  may 
claim  wages. 


The  provisions  of  the  Merchant  Shipping  Act,  1854,  which  regu- 
late the  rights  of  seamen  to  wages  in  case  of  the  wreck  of  the  ship, 
and  which  relate  to  the  wages  of  seamen  dying  during  a  voyage, 
apply  to  the  master  (k).  Where  a  master  was  compelled  by 
pressing  necessity  of  ill-health  to  leave  his  ship  at  a  port  in  the 
British  colonies,  it  was  held  he  was  entitled  to  sue  immediately 
for  his  wages  (/).  And  in  a  case  where  a  master  was  wrongfully 
discharged  abroad,  he  was  held  to  be  entitled  to  wages  up  to 
the  period  when  he  obtained  other  employment  (m). 


Coimtjr  Court       County  Courts  having  Admiralty  Jurisdiction  have  juris- 
^  ^'     diction  over  actions  for  master's  wages  where  the  amount  claimed 

does  not  exceed  150/.  («). 


Maritime  lien 
of  master. 


Formerly,  the  master  had  no  maritime  lien  on  the  ship  {p)y 
or  freight  (q),  for  his  wages,  or  for  disbursements  on  account  of 
the  ship  during  the  voyage.  We  have  seen,  however,  that  under 
the  Merchant  Shipping  Act,  1854,  he  has  now  the  same  Hens 
and  remedies  for  his  wages  as  the  seamen  have ;  and  the  seamen 
have,  independently  of  statute,  a  lien  upon  the  ship  and  freight 


and  merchants  and  reduced,  The  Le* 
muella,  Lush.  147;  The  James  Seddon, 
L.  R.,  1  A.  &  E.  379. 

(/)  The  Great  Eastern,  L.  R.,  1  A. 
&  E.  384  ;  The  Blessing^  3  P.  D.  35. 

(g)  The  Chieftain,  Br.  &  L.  104; 
The  Edwin,  ibid.  281. 

(A)  The  Feronia,  L.  R.,  2  A.  &  E. 
66 :  The  Glentanner,  Swab.  415 ;  The 
Limerick,  1  P.  D.  292,  411. 

(f)  The  Fleur  de  Lie,  L.  R.,  1  A.  & 
E.  49. 


{J)  The  Feronia,  L.  R.,  2  A.  &  E. 
66  ;  The  Daring,  ib.  260. 

(A)  The  M.  S.  Act,  1864,  ss.  184, 
185  ;  and  see  poet,  Waobb. 

(/)  The  Rajah  of  Cochin,  Swab.  473. 

(m)  The  Camilln,  Swab.  313. 

(fi)  The  31  &  32  Vict.  o.  71,  s.  3,  Ap- 
pendix, p.  ccxcvn. 

{p)  J^ilkifte  V.  Carmichael,  1  Doug. 
101 ;  Hueeey  y.  Christie,  9  East,  426. 
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iq)   Smith  y.  Flummer,  1  B.  &  A. 
6. 
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for  their  wages,  whioh  lien  is  enforceable  in  the  Court  of  Ad- 
miralty (r).  The  master  has  accordingly  in  that  Court  a  mari- 
time lien  for  his  wages  and  for  disbursements  («).  The  claim  of 
the  master  for  his  wages  earned  subsequently  (^)  to  the  granting 
of  a  bottomry  bond  has  priority  over  that  of  a  bottomry  bond 
holder,  except  where  the  master  has  bound  himself  by  the  bond 
to  pay  the  money  advanced  {u)j  and  his  claim  is  preferred  to 
that  of  a  mortgagee  (x).  But  where  a  master  and  part-owner 
of  a  ship  orders  necessaries  whereby  he  becomes  liable,  the  ma- 
terial man  is  entitled  to  be  paid  for  them  out  of  the  proceeds  of 
the  ship  and  freight  in  priority  to  a  claim  of  the  master  for 
wages  and  disbursements  (y).  The  seamen's  claim  for  wages 
takes,  however,  precedence  of  the  master's  claim,  either  for  his 
own  wages  or  for  advance  of  wages  made  to  the  seamen  (z). 

The  ordinary  remedies  of  the  master  or  mate  may,  it  is  ob-  Cases  in 
vious,  be  affected  by  their  conduct  in  any  particular  case.     Thus,  J^^  ws^ 
where  a  mate,  having  the  option  at  a  f oreim  port  to  receive  ™*7  ^  ^a*"- 
his  wages  m  money,  or  by  a  bill  upon  the  owners,  preferred  the  masteraooept- 
latter,  it  was  held  that  he  had  lost  all  claim  against  the  ship,  ^^>j*  ^]JJ 
because,  although  where  a  creditor  has  taken  a  bill  it  is  in 
general  regarded  as  conditional  payment  only,  yet  if   it  be 
shown  that  the  creditor  took  the  bill  in  voluntary  preference,  he 
must  be  regarded  as  accepting  it  in  satisfaction  of  his  debt  {a). 
Where  a  master  had  several  times  balanced  accounts  with  the 
owner,  which  included  disbursements  and  wages,  and  had  re- 


exchange. 


(rj  See  pott f  Chap.  TV.  Cbew. 

{a)  See  the  judgment  of  Dr.  Lush- 
ington  in  The  Ella  A,  Clark,  32  L.  J., 
P.  M.  k  A.  211  ;  and  in  The  Mary 
Ann,  L.  K.,  1  A.  &  E.  8.  This  lien  is 
not  impaired  by  reason  of  his  em- 
ployer having  a  fraudulent  possession 
of  the  ^p,  The  Edwin,  Br.  &  L. 
281 ;  33  L.  J.,  P.  M.  &  A.  197 ;  or  by 
the  master  releasing  his  personal  claim 
against  tiie  owner.  The  Chieftain,  Br. 
&  Lush.  212.  Where  the  ship  belongs 
to  a  company  whose  affairs  are  being 
wound  up  under  the  Winding- up  Acts, 
the  master  should  obtain  leave  to  pro- 
ceed in  the  admiralty,  or  should  seek 
his  remedy  by  proceedings  in  the  wind- 
ing up.  In  re  Auetralian  Navigation 
Cb.,L.  R.,  20  Eq.  325 ;  In  re  JRioOrande 
Steamship  Co,,  5  C.  B.  282.  As  to 
Bankruptcy,  see  Halliday  v.  Harrie, 
L.  R,  9  d  P.  668,  and  In  re  T,  C, 
L.B.(Wsh),  11  Eq.  161. 

{t)  The  Jonathan  Goodhue,  Swa.  524. 


In  the  case  of  The  Hope,  Asp.  Har. 
Cas.  vol.  i.  p.  563,  it  was  decided  by 
the  registrar  of  the  Admiralty  Court 
that  the  claim  of  a  bottomry  b<md- 
holder  was  entitled  to  rank  before  the 
claim  of  a  master  for  wages  earned  on 
a  preyious  voyage  before  the  granting 
of  the  bond. 

(u)  As  to  the  right  of  the  master  to 
have  the  assets  marshalled  where  there 
is .  enough  to  satisfy  both  the  master 
and  the  holder  of  the  bond,  see  The 
Edward  Oliver,  L.  R.,  1  A.  &  E.  379  ; 
see  post,  Chap.  YIII. ;  and  see  The 
Eugenie,  L.  R.,  4  A.  &  E.  123. 

(x)  The  Mary  Ann,  L.  R.,  1  A.  & 
E.  8. 

(y)  The  Jenny  Lind,  L.  R.,  3  A.  & 
E.  629. 

{z)  The  Salacia,  Lush.  645.  See, 
however.  The  Edward  Oliver,  L.  R., 
1  A.  &  E.  379. 

(a)  See  The  JFUliam  Money,  2  Hagg. 
136. 
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Equitable  lien 
on  freight  in 
respect  of 
money  ex- 
pended to 
enable  the 
ship  to  earn 
the  freight. 


Haatermay 
insure  wages. 


AUTUOBITT 
OYEB  CBEW 
AND  FA88EN- 
QBBS. 


oeived  bills  for  the  joint  amounts,  and  there  was  nothing  to 
show  that  the  master  had  accepted  the  bUls  in  satisfaction  and 
discharge  of  his  claim,  it  was  held,  that  upon  the  owner  becom- 
ing bankrupt,  the  bills  being  unpaid,  the  master  had  still  his 
remedy  under  the  7  &  8  Vict.  c.  112  (6). 

Where  a  master  entered  into  charter-parties  abroad,  and  paid 
monies  and  incurred  liabilities  in  fitting  his  ship  to  perform 
them,  and  on  her  arriyal  in  England  the  owner  was  bankrupt, 
having  mortgaged  the  ship,  and  the  mortgagees  seized  her,  it 
was  held,  on  a  bill  filed  by  the  master  against  the  owner's 
assignees  in  bankruptcy,  that  he  had  an  equitable  lien  on  the 
freight,  and  was  entitled  to  be  reimbursed  out  of  it  {c). 

The  master  may  insure  his  wages  and  any  other  interest  which 
he  may  have  in  the  ship  or  voyage.  Unlike  the  other  mariners, 
he  might  (even  before  the  alteration  in  the  law  by  which  the 
right  of  the  seamen  to  wages  is  made  no  longer  to  depend  on 
the  earning  of  freight)  insure  his  wages ;  since  the  objections 
in  the  former  case  did  not  apply  to  that  of  the  master,  who 
was  always  entitled  to  his  wages,  although  the  ship  was  lost  or 
captured  (fl?). 

Thirdly,  as  to  the  authoritij  of  the  Piaster  over  his  crew  or  others 
on  board.  Whilst  his  vessel  is  afloat,  the  master  is  bound  to 
maiutain  order  and  discipline  on  board,  under  the  guidance  of 
justice,  moderation  and  good  sense.  His  authority  over  his 
crew  has  been  compared  to  that  of  a  parent  over  his  child,  or  of 
a  master  over  his  apprentice;  these  analogies,  however,  are  not 
very  close,  and  the  safer  rule  is  to  consider  the  particular  autho- 
rity which  the  respective  positions  of  the  parties  require  {e).  A 
master  may  order  a  delinquent  mariner  to  be  confined,  or  infiict 
corporal  punishment  upon  him  (/),  and  this  authority  exists  not 
only  whilst  the  ship  is  at  sea,  but  also  whilst  she  is  in  a  foreign 
port  or  river  (g).    But  it  is  only  extreme  cases,  and  where  it  is 


(b)  The  Simlahy  15  Jur.  865;  Marsh 
y.  liddery  4  Camp.  257;  Strong  v.  llart^ 
6  B.  &  C.  160. 

{e)  Bristowe  v.  IFhitmorey  31  L.  J., 
Chan.  467,  reversing  the  decision  of 
the  Lord  Chancellor,  4  De  G.  &  J. 
325  ;  The  Feronia,  L.  R.,  2  A.  &  E.  65. 

(rf)  Kitiff  V.  Glovery  2  N.  R.  206 ; 
Webster  v.  De  Tastet,  7  T.  R.  157 ; 
Hawkim  v.  Ttcizell,  5  E.  &  B.  883. 

(f)  The  English  authoritiea  on  thia 


subject  are  few.  They  are  collected  in 
Pritchard's  Adm.  Digest,  tit.  Daicaoe, 
Pebsonajl.  For  the  American  cases, 
see  ibid.f  also  3  Kent,  Com.  159 ;  and 
a  yaluablo  note  to  the  5th  American 
edition  of  Abbott  on  Shipping,  p.  234, 
with  the  authorities  there  cited. 

(/)  MoUoy,  B.  2,  c.  3,  s.  12,  The 
Agincourtf  1  Hagg.  271. 

is)  Lamb  v.  Burnett^  1  C.  &  J.  291. 
The  American  Courts  have  laid  down 
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absolutely  neoessaiy  to  preserve  diflciplinid,  that  corporal  punish- 
ment should  be  inflicted,  and  it  must  in  all  cases  be  awarded 
with  due  moderation  (A).  The  master  is  not  bound  to  wait  for 
an  actual  act  of  mutiny,  but  may  use  violence  to  prevent  it, 
although  it  be  only  threatened  {i).  In  all  cases  which  admit  of 
the  delay,  due  inquiry  should  precede  the  punishment,  and  the 
party  charged  should  be  heard  in  his  own  defence  (A;).  It  is 
the  duty  of  the  master  to  cause  a  statement  of  the  offence,  and 
of  any  punishment  which  may  be  inflicted,  to  be  entered  in  the 
official  log  (/).  The  position  of  passengers  is  different ;  but  even 
over  them  the  master  has  absolute  control  in  all  that  is  neces- 
sary for  the  safe  and  proper  conduct  of  the  vessel,  but  the  exercise 
of  such  power  in  each  instance  is  deflned  and  limited  by  the 
necessity  of  the  case.  He  may  restrain  them  by  force,  if  the 
safety  of  the  ship  or  of  those  on  board  requires  it  (m) ;  he  may 
also,  it  would  seem,  exclude  them  from  the  table  where  the 
other  passengers  mess,  if  their  conduct  be  improper  (n).  If  the 
master  exceeds  the  bounds  of  justice  and  moderation,  he  be- 
comes a  trespasser,  and  is  liable  to  be  sued  either  in  the 
Admiralty  (o)  or  in  a  common  law  court  (p). 

Fourthly,  as  to  the  duties  of  the  master,  we  will  consider  them  Dutzbs  of 
as  they  arise  before  the  voyage,  during  the  voyage,  and  after  ™^  Masteb. 
the  voyage  has  been  determined. 

Before  the  commencement  of  the  voyage  the  duty  of  the  Before  the 
master  as  regards  the  state  of  the  ship,  is  identical  with  that  of  ^^y^^- 
the  owner  (q).    There  are,  however,  other  duties  which  fall 


the  very  reasonable  rule,  that  where  it 
appears  that  the  pimiahment  is  merited, 
ihey  wiU  not  undertake  to  adjust  ex- 
actly, according  to  their  own  idea  of 
fitness  and  propriety,  the  balance  be- 
tween the  offence  and  the  punishment, 
and  that  they  will  not  award  damages 
unless  the  punishment  is  manifestly 
exoesffive.  See  the  cases  cited  in  the 
5th  American  edition  of  Abbott  on 
Shipping,  236. 

(A)  Fer  Lord  Stowell,  in  TkeLowther 
Cattle,  1  Hagg.  385;  MurraifY.Mautrie, 
6  C.  &  P.  471. 

(t)  The  Lima,  3  Hagg.  346 ;  and  see 
Bingham  v.  GamauUy  Buller,  N.  P.  17. 

{k)  See  per  Lord  StoweU,  in  The 
Affineourt,  1  Hagg.  274. 

(/)  The  M.  S.  Act,  1854,  s.  244.  See 
an  account  of  tiie  log,  post,  p.  140,  and 
the  remarks  of  Tindal,  C.  J.,  in  Murray' 
T.  Mautrie,  ubi  tup. 

(si)  See  the  judgment  of  Lord  EUen- 


borough  in  Boyee  v.  Bayliffe,  1  Camp. 
60,  and  King  v.  Franklin,  Fost.  &  P. 
N.  P.  Bep.  360,  and  poet,  Chap.  XI., 
Passenobbs. 

(n)  Frendergaet  v.  Compton,  8  C.  &  P. 
454.  See  as  to  the  enforcement  by 
the  master  of  sanitary  regpilations  in 
passenger  ships,  poet,  Chap.  XI.,  Pas- 

BENGEBS. 

(o)  The  Enchantrete,  1  Hagg.  395; 
The  Centurion,  ib,  161 ;  The  Muckers,  4 
Bob.  73. 

{p)  Watson  V.  Christie,  2  B.  &  P. 
224;  Aitken  y.  Bedwell,  M.  &  M.  68; 
Bfiodes  v.  Leaeh,  2  Stark.  616;  Hanna~ 
jord  V.  mmn,  2  0.  &  P.  148. 

(9)  Ante,  p.  73.  A  master  who 
takes  to  sea  a  ship  so  unseaworthy  as 
to  be  likely  to  endanger  the  life  of  any 

Srson,  is  gfuilty  of  a  misdemeanor, 
.  S.  Act,  1876,  s.  4.  So  also  a 
master  who  proceeds  to  sea  after  he 
has  been  seryed  with  a  notice  or  order 
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While  in  har- 
bour master 
must  obey 
directions  of 
harbour 
master. 


Duty  to  pro- 
ceed to  plaoe 
of  loading 
with  due 
despatch. 


more  immediately  within  his  provinoe ;  thus  he  must  procure  a 
oompetent  orew,  both  as  regards  number  and  fitness  for  their 
duties ;  he  must  also  conform  to  the  requirements  of  the  legis- 
lature as  regards  their  engagement  (r)^  and  a  due  supply  of 
medicines  and  medical  stores  (s) ;  and  on  leaving  port  he  must, 
if  the  ship  be  a  foreign-going  one,  send  to  the  nearest  mercantile 
marme  office  a  statement,  in  the  form  sanctioned  by  the  Board 
of  Trade,  of  every  change  in  his  crew  up  to  that  time  {t). 

By  the  General  Harbour  Act,  10  &  11  Vict.  c.  27,  s.  53, 
masters,  whilst  their  vessels  are  within  any  harbour  or  dock,  or 
within  the  limits  of  any  harbour-master's  authority,  must  regu- 
late their  vessels  in  accordance  with  that  act,  or  any  special 
act  by  which  the  harbour  is  governed ;  and  if,  after  due  notice, 
they  neglect  to  do  so,  they  are  liable  to  penalties  not  exceed- 
ing 20/.  {u). 

The  ship  being  properly  fitted  and  manned,  the  master  must, 
with  due  diligence,  take  her  to  the  place  where  she  is  to  receive 
cargo,  since  if  he  be  guilty  of  any  unreasonable  delay  or  devia- 
tion, the  shipowner  will  be  liable  to  an  action,  and  the  insur- 
ances will  be  avoided ;  and  if  the  delay  or  deviation  be  of  such 
a  character  as  to  put  an  end  to  the  whole  object  which  the 
freighter  had  in  view,  the  latter  may  be  discharged  from  the 
contract  (a?).  In  all  contracts  by  charter-party,  where  there  is 
no  express  agreement  as  to  time,  it  is  an  implied  stipulation  that 
there  shall  be  no  unreasonable  or  unusual  delay  in  commencing 
the  voyage.  All  the  authorities  concur  in  stating  that  the 
voyage  must  be  commenced  within  a  reasonable  time(y). 


for  the  detention  of  his  ship  for  unsea- 
worthiness, before  it  is  released  by  a 
competent  authority,  is  subject  to  a 
penalty  of  100/.  In  case  he  takes  to 
sea  any  officer  authorized  to  detain  the 
ship  he  is  liable  to  pay  the  expenses  of 
the  officer  and  a  penalty  of  100/.,  or  a 
sum  not  exceeding  10/.  a  day  until  the 
officer  returns.     Id.  s.  34. 

(r)  See  post y  Chap.  IV.,  Ceew. 

(«)  See  the  M.  S.  Act,  1867,  s.  4  ; 
the  Passengers  Act,  1855,  s.  43;  the 
M.  S.  Act,  1876,  s.  20,  and  Appendix, 
"  Forms,**  Nos.  36,'  37,  39. 

(0  The  M.  S.  Act,  1854,  s.  158;  and 
Appendix,  "Forms,**  No.  24a.. 

(u)  The  provisions  of  the  10  &  11 
Vict.  c.  27,  which  relate  to  the  mode 
'in  which  vessels  must  enter  harbours, 
and  how  ihey  must  lie  and  be  moored 
tiierein,  and  m  what  manner  they  must 


discharge  cargo,  are  contained  in  sects. 
63 — 68.  See  post,  Supp.  App.  p.  141. 
See  also  as  to  the  River  Thames 
"  Orders  in  (Council,**  Supp.  App. 
p.  60.  Where  d  collision  arose  from 
obedience  to  the  orders  of  a  harbour 
master,  whose  directions  the  master 
and  crew  were  bound  to  obey,  it  was 
held,  in  the  Admiralty  Court,  iJiat  the 
ship  was  not  liable.  The  J3ilbaOy  liueh, 
149.  As  to  the  respective  duties  of 
the  master  and  dock  master,  see  Tie 
ExcehioTy  L.  R.,  2  A.  &  E.  268;  The 
Cynthiay  2  P.  D.  62. 

{x)  Jackson  v.  The  Union  Marine  In- 
suranee  Cb.,  L.  R.,  10  C.  P.  125  ;  TuUy 
V.  Jloulingy  2  Q.  B.  D.  182.  But  as 
to  the  circumstances  which  justify  de- 
lay, eeepostyp.  134,  n.  (a). 

(jA  Bee perTindaly  C.  J.,  mJf^Andrew 
V.  Adamty  1  Bing.  K.  G.  29.    See  also 
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Before  oommenoing  the  voyage  he  mtist  obtain  all  neoessary  Statutory 
Custom  House  documents ;  he  must  also  produce  to  the  mer-  Her^imt  ^^ 
cantile  marine  office  superintendent  the  necessary  certificates  of  Shipping  and 
competency  or  service  of  himself  and  his  officers,  and  obtain  Acts. 
from  him  a  certificate  of  his  having  compUedwith  this  provision 
and  with  the  regulations  of  the  Merchant  Shipping  Act,  1854, 
with  respect  to  agreements,  which  last-mentioned  certificate  must 
be  product  to  the  officers  of  Customs  before  a  dearanoe  can  be 
obtained  (2). 

There  are  also  certain  other  requirements  under  the  Merchant 
Shipping  Acts  and  the  Passengers  Acts,  1855  and  1863,  which 
must  be  observed  before  clearance.  Thus,  by  the  19th  section 
of  the  Merchant  Shipping  Act,  1854,  no  officer  of  Customs  shall 
grant  a  clearance  or  transire  for  any  ship  required  to  be  regis- 
tered  under  the  act  for  the  purpose  of  enabling  her  to  proceed 
to  sea  as  a  British  ship,  unless  the  master  of  such  ship  produces 
to  such  officer  the  ship's  certificate  of  registry.  By  the  102nd 
section  of  the  same  act  a  clearance  or  transire  may  be  refused 
for  any  ship  unless  the  master  of  such  ship  has  declared  to  the 
proper  Customs  officer  the  name  of  the  nation  to  which  he  claims 
that  the  ship  belongs,  and  such  officer  shall  thereupon  inscribe 
such  name  on  the  clearance  or  transire. 

So,  also,  the  officers  of  Customs  may  refuse  a  clearance  or 
transire  to  any  ship  required  to  be  provided  with  boats,  or  with 
life  buoysy  under  the  292nd  and  293rd  sections  of  the  Merchant 
Shipping  Act,  1854,  unless  the  same  is  duly  so  provided  (a)^ 
or  to  any  passenger  steamship  {b)  Uable  to  be  surveyed  under  the 
Merchant  ShippiDg  Acts,  unless  the  passenger  certificate  provided 


Freeman  y.  Taylor^  8  Bing.  124;  Mount 
y.  Larkins,  ib,  108 ;  Benson  v.  Blunt ,  1 
Q.  B.  870 ;  Cliptham  y.  Vertuey  6  Q.  B. 
265;  and  Fhillipe  v.  Jrvwg,  7  M.  &  G. 
335.  In  Tarrabochia-Y,  Eickie,  1 H.  & 
K.  183,  the  Court  of  Exchequer  was 
of  opinion  that  the  sailing  with  con- 
rement  speed,  or  in  a  reasonable 
time,  was  not  a  condition  precedent  to 
the  charterer's  liability  to  nnd  a  cargo. 
Where,  however,  a  charter-party  con- 
tains a  stipulation  that  a  ship  shall 
sail  on  a  particular  day,  time  is  or- 
dinarily ox  the  essence  of  the  con- 
tract, and  this  is  a  condition  precedent. 
Seeyer  ▼.  Duthie,  8  G.  B.,  X7.  8.  45. 
See  also  Bthn  y.  Bumees,  in  the  Ex- 
chequer Chamber,  82  L.  J.,  Q.  B.  204 ; 
M'Andrew  v.  Chappky  L.  R.,  1  C.  P. 
643 ;  and  the  cases  cited/w<,  Chap.Y I. , 

K.F. 


Parti.,  C0NT&A.CT  OF  APFBEXOHTXEirr.- 

{%)  The  M.  S.  Act,  1854,  ss.  161, 
162;  the  M.  S.  Act,  1862,  s.  10. 
In  tiie  case  of  home  trade  passenger 
ships,  the  certificates  of  competency 
ana  service  must  be  producea  to  the 
shipping  masters  half-yearly.  Every 
ag^reement  with  the  crew,  made  for  a 
home  trade  ship,  must  be  transmitted 
half-yearly  to  a  mercantile  marine 
superintendent  in  the  United  King- 
dom, who  IB  bound  thereupon  to  gfive 
a  certificate  to  the  master  or  owner, 
without  which  no  home  trade  ship  can 
go  to  sea.  lb.  See  App.  '* Forms," 
No.  22a.. 

(a)  TheM.  S.  Act,  1854,  s.  294.    See 
also  the  M.  S.  Act,  1873,  s.  16. 
.   (b)  The  M.  S.  Act,  1854,  s.  303,  and 
the  M.  S.  Act,  1876,  s.  16. 
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for  by  the  SlSth  section  of  the  Merohant  Shipping  Act,  1854, 
be  produced  (r). 

If  any  ship  to  which  the  above  provisions  of  iihe  Merohant 
Shipping  Act,  1854,  apply  attempts  to  proceed  to  sea  without  a 
clearance  or  transire,  the  proper  officer  of  Customs  may  detain 
heir{d). 

By  the  30th  section  of  the  Merchant  Shipping  Act,  1862,  it 
is  provided  that  in  any  case  where  notice  under  the  provisions 
of  that  section  has  been  given  to  the  master  or  owner  of  any 
ship  that  the  ship  is  not  properly  provided  with  the  lights  and 
means  of  making  fog  signals,  in  pursuance  of  the  regulations 
made  under  the  powers  of  the  Act,  and  such  notice  has  been 
duly  commimicated  to  the  collector  of  Customs  at  any  port  from 
which  such  ship  may  seek  to  clear,  or  at  which  her  transire  is 
to  be  obtamed,  no  collector  to  whom  such  communication  has 
been  made  shall  clear  such  ship  outwards,  or  grant  her  a  transire 
without  a  certificate  under  the  provisions  of  the  Merohant  Ship*!* 
ping  Acts  to  the  effect  that  the  ship  is  properly  provided  with 
such  lights  and  means  of  making  fog  signals  (e). 

In  the  case  of  passenger  ships  (/)  subject  to  survey  under  the 
Passengers  Acts,  1855  and  1863,  it  is  necessary  that  before 
deaxance  the  master  should  have  obtained  the  Emigration 
officer's  or  Board  of  Trade's  {g)  certificate  of  clearance,  and 
joined  in  executing  the  Passenger  Bond  reqtdred  by  the  Pas- 
sengers Act,  1855,  s.  63,  and  signed  and  delivered  the 
Passenger  lists  required  under  the  16th  section  of  the  same 
Act. 

The  master  before  he  can  clear  his  ship  or  obtain  a  transire 
must  also  pay  all  light  dues  (A)  payable  in  respect  of  the  ship  ^ 
the  400th  section  of  the  Merchant  Shipping  Act,  1854,  providing 
that  no  officer  of  Customs  at  any  place  where  light  dues  are  pay- 
able shall  grant  a  clearance  or  transire  for  any  ship  unless  the 
receipt  for  the  same  is  produced  to  him. 

{e)  The  M.  S.  Act,  1854,  8.  318  ;  the  (^)  See  the  Passengers  Aot,  1855, 

M.  S.  Act,  1872,  8.  8 ;  the  M.  S.  Act,  s.  11,  and  the  H.  S.  Act,  1876,  s.  14. 
1876,  s.  16.  (A)  A  list    of    the  more    material 

{d)  The  M.  S.  Act,  1854,  ss.  19, 102,  Orders  in  Council,  under  which  liffht 

318.  duties    are  payable  to    the    London 

(e)  See  the  M.  S.  Act,  1862,  s.  30,  Trinity  House,  is  given  in  the  Ap- 

and  the  M.  S.  Act,  1876,  ss.  11,  15,  pendix,  ''Orders  in  Council,''  p.  31. 

21.     See  also  Appendix,   "  Forms,''  Light  duties  are  now  payable  on  deck 

No.  46.  cargo  tonnage.    See  the  JMC.  S.  Act, 

(/}  See  the  Passengers  Act,  1863,  1876,  s.  23,  and  Appendix,  **Fonns," 

0.  3.  Ko.  45. 
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The  statutory  duties  of  the  owner  as  to  deck  and  load-lines 
have  already  been  mentioned  (A).  A  master,  however,  who 
neglects  to  mark  and  keep  marked  his  ship  as  required  by  the 
Merchant  Shipping  Act,  1876,  sects.  26  and  27,  or  allows  her  to 
be  loaded  so  as  to  submerge  the  centre  of  the  disc,  or  conceals, 
removes,  alters,  defaces  or  obliterates  any  of  the  required  marks, 
or  suffers  others  to  do  so,  except  to  escape  capture,  incurs  a 
penalty  not  exceeding  100/.  (t). 


It  would  be  beyond  the  scope  of  this  work  to  state  in  detail  CasfcomaActs. 
the  various  requirements  of  the  Customs  Acts  which  impose 
duties  on  the  master;  the  following  remarks,  however,  may  be 
found  to  be  useful.  The  regulations  at  present  in  force  relating 
to  Customs  are  contained  in  the  Customs  Acts  Consolidation 
Act,  1876  (the  39  &  40  Vict.  c.  36) ;  the  Customs  and  Inland 
Revenue  Acts,  1878  and  1879  (41  Vict.  c.  15,  and  42  &  43 
Vict.  0.  21)  (A-).  The  clauses  of  the  first  mentioned  Act  which 
xelate  to  " -ES^orteft'on,"  and  ^^ Entry  and  Clearance  Outtoardsy^ 
contain  the  following  provisions  (/). 

The  master  (m)  of  a  foreign-going  or  home-trade  ship  must,  Foreign- 
before  any  goods  are  taken  on  board  in  the  United  Kingdom  ^^.S^e 
(except  in  certain  cases  in  which  special  permission  may  be  ships, 
given),  deliver  to  the  collector  of  Customs  the  certificate  of  the 
ship's  clearance  inwards,  or  coastwise,  on  her  last  voyage.     He 
must  also  deliver  an  entry  outwards,  signed  by  himself,  of  the 
ship  for  her  intended  voyage,  which  must  be  in  the  form  and 
contain  the  particulars  prescribed  by  the  Act,  and  must,  in  Entry. 
addition,  contain  the  particulars  as  to  dear  side  required  by  the 
Merchant  Shipping  Act,  1876,  s.  26  {n) ;  and  if  die  has  com- 
menced her  lading  at  some  other  port,  he  must  deliver  to 
the  searcher  the  clearance  of  such  goods  from  such  other  port. 
This  is  the  entry  outwards  of  the  ship ;  and  if  any  goods  are 


t  Ante,  jap.  13,  14. 
The  M.  S.  Act,  1876,  s.  28. 
For  s  list  of  the  old  acts,  see  the 
.  iy  c.  105,  and  the  8  &  0  Vict. 
c.  84,  by  which  they  were  repealed. 

(/)  Sculing'  without  dealing  docu- 
ments, contiaiy  to  the  16  &  17  Vict.  c. 
107,  ss.  1 70 — 1 72,  was  held  not  to  render 
theroyage  illegal  for  all  pniposes ;  and 
a  person  not  a  party  to  themaster's  ille- 
gu  acts  can  recover  on  a  policy  of  insur- 
ance effected  on  the  cargo  and  freight. 
Cimard  v.  Myde,  1  £.  B.  &  £.  670. 


See  also  JFiUon  y.  J^an^m,  L.  B., 
1  Q.  B.  162;  Dudgeon  y.  Pembroke, 
L.  B.,  9  Q.  B.,  96,  1  Q.  B.  Div.  96. 

(m)  The  Commissioners  of  Customs 
may  refuse  to  allow  any  person  to  do 
any  act  as  master  unless  his  name  is 
indorsed  on  the  certificate  of  reg^try. 
The  M.  S.  Act,  1864,  s.  46. 

(»)  See  ante,  p.  14.  As  to  the  duty 
of  the  master  to  deliver  before  entry  a 
list  of  Asiatics  carried  on  board  as 
passengers  or  sailors,  see  the  4  Geo.  4, 
0.  80,  8.  27. 
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taken  on  board  before  she  is  entered  outwards  the*  master 
forfeits  100/.  Where  it  is  neoessary  to  load  heavy  goods 
before  the  whole  of  the  inward  cargo  is  discharged,  the  collector 
nmy  issue  a  licence,  called  a  stiffening  order,  for  that  purpose  (o). 

No  warehoused  or  drawback  goods  may  be  shipped  for  exporta- 
tion before  the  entry  outwards  of  the  ship  and  the  entry  of  the 
goods,  nor  before  they  have  been  cleared  for  shipment  (p).  The 
exporter  or  his  agent  must,  also,  before  the  goods  are  shipped, 
Shipping  bill.  deUver  to  the  officer  of  Customs  a  shipping  bill,  with  claim  and 
declaration  at  the  foot  thereof,  containing  the  particulars  of  the 
goods,  in  a  form  given  by  the  Act  {q) .  This  document,  when 
filled  up  and  signed  by  the  exporter  and  countersigned  by  the 
Customs  officer,  is  the  clearance  for  the  goods  (r). 

No  stores  may  be  taken  on  board  ship  of  forty  tons  or 
upwards,  on  a  voyage  beyond  the  seas,  without  an  order  for 
the  shipment  of  them.  The  request  for  this  must  be  signed 
by  the  master  or  owner,  and  the  master  or  his  agent  authorized 
in  writing  must  deliver  to  the  erJtport  officer  the  stores  content 
containing  the  particulars  of  them,  and  subscribe  thereon,  in 
the  presence  of  the  proper  officer,  a  declaration  that  the  contents 
are  true,  and  that  the  requirements  of  the  Merchant  Shipping 
Acts  with  respect  to  outward-bound  ships  have  been  complied 
with,  and  an  account  of  the  stores  shipped  and  already  on 
board.  This,  when  signed  by  the  export  officer  and  counter* 
signed  by  the  collector,  is  the  victualling  bill  («). 

Before  any  ship  can  be  cleared  outwards,  the  master  or  other 
person  authorized  by  him  in  writing  must  attend  before  the 
collector  of  Customs  and  answer  such  questions  as  are  demanded 
of  him  concerning  the  ship,  cargo  and  intended  voyage  (^),  and 
must  also  sign  and  deliver  a  content  of  his  ship  in  the  form 
provided  by  the  act,  setting  forth  among  other  things  her  name 
and  tonnage,  the  name  of  the  master,  and  a  description  of  the 
goods,  Tmless  such  content  be  dispensed  with  by  the  Commis- 


Vioiioallinff 
biU. 


dearance 
label. 


^] 


(o)  The  89  &  40  Vict.  o.  36,  s.  101. 
lere  see  exemptioiifl  in  favor  of  yes- 
aels  deliTeriDg  goods  at  more  than  one 
port. 

{p)  lb,  s.  102.  Where  see  also  as  to 
Snnaaysand  holidays  as  to  warehonsinff 
goods  and  goods  entitled  to  drawback 
or  exportable  only  under  particular 
rules.    See  sect.  104. 

(g)  lb,  s.  105.  If  any  goods  for 
which  entry  before  shipment  is  required 
are  shipped  without  a  compliance  with 
the  Act,  they  are  liable  to  be  for- 


feited. 29.  s.  131.  As  to  the  CSodcet  in 
use  formerly,  see  the  16  &  ITViot.  o.  107, 
s.  121.  This  was  a  document  oerti- 
fyinff  that  the  Customs  dues  on  the 
goooB  described  on  it  had  been  paid 
or  secured.  See  2  Beawes,  Lex  Merc. 
426 ;  Termes  de  la  Ley,  **  Oooket." 

(r)  lb,  a,  113. 

{t)  lb,  s.  126.  See  the  41  Vict.  o.  16, 
s.  4,  as  to  when  the  ship  returns  with 
an  excesidye  deficiency  of  stores. 

(0  The  39  &  40  Vict.  o.  36,  s.  128. 


MASTER. 


133 


fiioners  of  Customs  (u),  and  before  dearanoe,  must  deliver  the 
oertificateB  (if  any)  required  by  law  (r),  to  the  collector,  who  shall 
file  them  and  the  victualling  bill  with  a  label,  called  the  clearance 
label,  which,  when  filled  up  and  signed  by  the  Customs  officer^ 
is  the  clearance  and  authority  for  the  departure  of  the  ship. 

If  the  ship  leaves  in  ballast,  not  having  any  goods  on  board 
except  stores  borne  upon  the  victualling  bill,  or  goods  reported 
inwards  for  exportation,  the  master  must  answer  all  such  ques* 
tions  as  are  asked  of  him  by  the  collector,  touching  the  departure 
and  destination  of  the  ship ;  and  thereupon  the  collector  dears 
the  ship  in  ballast  {x). 

The  master  or  owner  must  within  mx  days  of  the  final 
clearance  outwards  of  a  ship  in  which  goods  are  shipped  for 
exportation,  deliver  to  the  proper  officer  of  Customs  a  certificate 
if  the  ship  be  a  steamer  trading  to  a  foreign  port,  of  the  ManifeMt. 
quantity  of  coals  or  fuel  shipped  for  use  on  the  voyage,  and  a 
manifest,  containing  an  account  of  aU  the  goods  shipped  for 
exportation,  and,  under  a  penalty,  subscribe  a  declaration  that 
the  same  contains  a  true  account  of  all  the  cargo  of  the  ship, 
unless  a  specification  of  the  goods  exported,  comprising  all  the 
particulars  prescribed  by  the  act,  be  delivered  with  a  like 
declaration  (i/). 

In  the  case  of  a  coasting  ship,  an  account,  with  a  duplicate,  CoAsting 
containing  the  ship's  name,  her  tonnage,  port  of  registry  and  ^^' 
destination,  and  particulars  of  the  goods  laden  on  boeurd,  signed 
by  the  master,  must  be  delivered  to  the  collector,  who  is 
to  retain  the  duplicate  and  retmm  the  original,  dated  and  signed 
by  him,  and  such  account  is  the  clearance  of  the  ship  for  the 
voyage,  and  the  transire  for  the  goods  (s). 


(ii)  ThiA  has  been  dispeiiBed  with  in 
the  port  of  London. 

(r)  See  the  39  &  40  Vict.  c.  36,  as. 
HI,  113,  156. 

(x)  The  41  Vict.  o.  15,  8.  6.  If  a 
abip  laden  or  in  ballast  departs  with- 
out being  cleared,  her  marter  ie  liable 
to  a  penalty  of  100/. 

(jf)  The  39  &  40  Vict.  c.  36,  as.  110, 
111.  As  to  the  cases  where  a  speci- 
fication is  required,  see  ib.  s.  110. 

(z)  The  39  &  40  Vict.  c.  36,  s.  145. 
But  the  same  section  provides  that  the 
ComTnirtdonerB  of  Customs  may  permit 
general  transires  to  be  gfiven.  If  the 
master  fail  to  deliyer  a  correct  account 
he  is  liable  to  a  pcaoalty  of  20/.    The 


147th  section  of  the  same  act  gives  the 
officers  of  customs  power  to  go  on 
board  and  examine  coasting  ships.  By 
the  42  &  43  Vict.  c.  21,  s.  9,  the  mas- 
ter of  a  coasting  vessel  is  required  to 
keep  a  cargo  book  statiog  the  names  of 
the  ship,  the  master,  and  the  port  to 
which  she  belongs  and  of  the  port  to 
which  she  is  bound ;  and,  imless  the 
ComnussionerB  of  Customs  otherwise 
direct,  the  master  shall  at  every  port 
of  lading  enter  in  such  book  the  name 
of  such  port  and  an  account  of  all 
goods  taken  on  board  such  ship,  stating 
the  descriptions  of  the  packages  and 
the  quantities  and  descnptions  of  the 
goods  therein,  and  the  quantities  and 
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papers  and 
oang^rotiB 
goods. 


Port  dues. 


The  master  should  in  no  case  oany  any  fictitious  or  colorable 
papers ;  neither  should  he  take  on  board  prohibited  or  unlawful 
goods,  whereby  the  cargo  may  be  made  liable  to  seizure,  or  the 
policies  of  insurance  may  be  rendered  void  (a).  The  Merchant 
Shipping  Act,  1873  (6),  contains  restrictions  against  the  shipping 
of  dangerous  goods — such  as  aquafortis,  gunpowder,  petroleum 
and  other  like  substances,  and  attaches  a  penalty  to  their  mis- 
description. The  master  or  owner  is  empowered  to  refuse^  to 
take  such  goods  on  board,  and  may  require  suspected  packages 
to  be  opened,  and  in  certain  cases  may  throw  them  overboard. 

The  master  must  pay  all  harbour,  port,  or  other  dues  (c).  He 
is,  in  general,  personally  liable  for  them  {d) ;  and,  where  there 
is  a  custom  to  that  effect,  it  would  seem  that  the  anchor  and 
sails  may  be  distrained  for  port  dues  {e). 


desoriptionB  of  the  g^ods  stowed  loose 
and  the  names  of  the  respective  ship- 
pers and  consignees,  so  far  as  such 
particulars  are  known  to  him,  and  he 
shall  at  everj  port  of  discharge  of 
such  g^oods  note  the  respective  days 
on  which  the  same  or  any  of  them  are 
delivered  out  of  the  ship,  and  the  re- 
spective times  of  departure  from  every 
port  of  lading  and  of  arrival  at  every 
port  of  discharge;  and  the  master  shall 
on  demand  produce  such  book  for  the 
inspection  of  any  officer  of  Customs ; 
and  if  upon  examination  any  package 
entered  in  the  cargo  book  as  containing 
foreign  goods  shall  be  found  not  to 
contain  such  goods,  such  package  with 
its  contents  shaU  be  foneited;  or  if 
any  package  shall  be  found  to  contain 
foreign  goods  not  entered  in  such  book, 
such  g^ds  shall  be  forfeited;  and  if 
the  master  fail  to  keep  the  cargo  book 
correctiy  or  to  produce  the  same,  or  if 
at  any  time  there  be  found  on  board 
the  ship  any  goods  not  entered  in  such 
book,  iiie  master  shall  forfeit  20/. 

(a)  MoUoy,  B.  2,  c.  2,  ss.  7,  9.  It 
is  a  misdemeanor  for  the  master  to 
carry  any  papers  with  intent  to  conceal 
the  British  character  of  a  British  ship. 
M.  S.  Act,  1854,  s.  103,  antey  p.  27.  See 
pott.  Chap.  VIL,  Iksubancb.  Muni- 
tions of  war  may  by  Order  in  Council 
be  prohibited  to  be  exported  or  carried 
coastwards.  The  39  &  40  Vict.  c.  36, 
B.  138;  the  42  &  43  Vict.  c.  21,  s.  8. 

(b)  The  H.  S.  Act,  1873,  ss.  23  to  27. 
See  also  the  Explosives  Act,  1876  (38 
Vict.  o.  17);  the  retroleum  Acts,  1871 
and  1879  (34  &  35  Vict.  o.  105 ;  42  & 


43Vict.c.47),andAppendix,  "Forms," 
49,  49a,  49b,  and  *<  Orders  in  Council," 
pp.  25—29. 

(<r)  The  48th  section  of  the  Harbours, 
Docks  and  Piers  Clauses  Act,  1847  (10 
Vict.  c.  27),  provides  that  ihe  proper 
officer  of  Customs  for  the  district  within 
which  any  harbour,  dock  or  pier  to 
which  the  provisions  of  that  Act  have 
been  made  applicable,  may,  with  the 
consent  of  the  Commissioners  of  Cus- 
toms,  refuse  to  receive  any  entry,  give 
any  clearance,  or  take  any  report  in- 
wards or  outwards  of  any  ship  liable 
to  pay  the  rates  imposed  by  the  special 
Act  by  which  such  harbour,  dock  or 
pier  is  reg^ulated  unless  a  certificate  of 
the  payment  of  such  dues  is  produced 
or  due  security  shown  to  have  been 
given  for  such  payment. 

(d)  MoUoy,  B.  2,0.2,  s.  9;  Kayw  of 
London  v.  Hunt,  3  Lev.  37 ;  Vinkeratone 
V.  £bdeftf  1  Salk.  248.  See,  as  to  the 
meaning  of  the  word  **  owner"  in  a 
charter  granting  dues  payable  by 
owners.  The  Master  Pilots  of  Neweaetle 
V.  Hammond,  4  Exch.  285.  See  also 
The  Ribble  Navigation  Company  y.  Har- 
greatesy  17  C.  B.  385,  where  a  some- 
what similar  question  arose  under  a 
local  statute. 

(e)  Vinkerstoney,  Ebden,  1  Salk.  248. 
A  power  to  distrain  the  ship,  her 
tackle,  apparel  and  furniture,  is  given 
by  statute  in  the  case  of  any  rates  im- 
posed under  acts  incorporated  with  the 
Harbours,  Bocks  and  Piers  Clauses 
Act,  1847.  See  the  10  Vict.  c.  27, 
B.  43. 
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The  neoessaiy  Cufitom  House  doouments  having  been  obtained,  Lading  cargo, 
the  next  duty  which  deyolves  upon  the  master  is  to  load  and 
stow  the  cargo  entrusted  to  him  (/),  for  which  purpose  he  must 
be  prepared  with  the  necessary  tackle  for  shipping,  and  with 
dunnage  (^),  or  other  requisites  for  properly  stowing  it.  If 
any  goods  are  injured  by  his  or  his  agent's  negligence  whilst 
they  are  being  shipped,  he  is  liable  {h)  to  his  owners,  and  also 
directly  to  the  shipper  (i).  It  sometimes  occurs  that  an  agent 
specially  appointed  by  the  shipper,  called  a  stevadore  (y),  is 
employed  to  load  the  cargo,  in  which  case  the  master  is 
ordinarily  discharged  from  responsibility,  unless  he  personally 
interferes  {k).  In  a  case  where  by  the  terms  of  the  charter-  stevadore. 
party  the  stevadore  was  to  be  appointed  by  the  charterer,  but 
to  be  pcdd  by  and  to  act  under  the  orders  of  the  master,  it 
was  held,  that  the  master  was  not  liable  for  the  negUgence  of 
the  stevadore ;  the  stevadore  not  being  the  agent  or  servant  of 
the  master,  the  control  by  the  master  being  given  only  with  a 
view  to  the  safety  and  trim  of  the  ship  (/). 

In  the  absence  of  custom  or  agreement  to  the  contraiy,  goods  Delivery  of 
intended  for  shipment  are  to  be  delivered  to  the  master  alongside  ^^^^J. 
the  ship,  but  if  the  master  receives  goods  at  a  wharf  or  quay,  or 
in  a  boat  belonging  to  the  ship,  he  becomes  responsible  for  their 
safe  custody  (m).  Where  goods  going  coastwise  had,  according 
to  custom,  been  delivered  to  the  mate  of  the  vessel  on  the  wharf, 
it  was  held  that  the  responsibility  of  the  ship  had  attached, 
although  it  did  not  appear  that  they  had  ever  reached  her  (n). 


(^)  Ab  to  the  master's  duly  to  giye 
notice  that  he  is  ready  to  load,  see 
Stanton  y.  Austin,  L.  R.,  7  C.  P.  661. 
As  to  the  stowage  of  grain  cargoes, 
see  the  M.  S.  Act,  1876,  s.  22,  and 
tupra,  p.  87. 

(^)  IBeawes,  Lex  Merc.  163.  JDun^ 
nage  consists  of  loose  wood  or  other 
matters  placed  at  the  bottom  of  the 
hold  aboTC  the  ballast  to  stow  cargo 
upon.  Dana's  Seaman's  Manual,  p.  94. 

(A)  Laws  of  Oleron,  art.  10 ;  G^ff^* 
Clinkardy  cited  in  Daley,  Kail,  I  Wils. 
2S2. 

(i)  See  Story  on  Agencv^j  314— 
318,  and  the  observations  of  Willes,  J. , 
in  Blaekie  y.  Stembridge,  6  C.  £.,  N.  S. 
S94. 

{J)  In  the  Ckmsolato  he  is  called 
**  Stibador,**  and  in  modem  Spanish 
'* Estibadory^^  from  **£ativar,'*  to  stow. 

(k)  Stcatuton  y.  Oarriek,  2  L.  J., 
K.  S.,  Ezoh.  626. 

(0  £laki€  Y.  Stembridge,  6  C.  B.,  N. 


S.  894  ;  afBnned  Cam.  Scaoc.,  ib.  911. 
See  also  Pardessus,  Coll.  des  liois 
Marit.  vol.  2,  p.  220.  As  to  the 
liability  of  the  owner  in  cases  where 
a  stevadore  is  appointed  by  the  shipper, 
see  AnglO' African  Company  v.  Lamzed, 
L.  R.,  1  C.  P.  226;  Sandeman  v.  Scurr, 
L.  R.,  2  Q.  B.  86.  See  also  further 
as  to  the  owner's  liability,  ante,  Ownsb, 
p.   77,  and  poit,  Comtsaci   of  Af« 

FBEIQHTMENT. 

(m)  MoUoy,  B.  2,  c.  2,  s.  2. 

(n)  Cobban  v.  JDowne,  6  Esp.  41.  See 
also  The  British  Columbia  Company  v. 
Nettleahip,  L.  R.,  3  C.  P.  499.  The 
rule  of  the  Basilican  Constitutions  (the 
Muitime  Code  of  the  Western  Empire 
in  the  9th  Centuryj,  was,  that  the 
master  was  liable  for  things  either 
given  to  him  personally  on  shore,  or 
m  the  ship,  or  received  by  a  sailor  with 
his  consent,  express  or  unplied.  See 
1  Pardessus,  Lois  Maritimes,  173. 
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Where  goods  axe  delivered  by  the  merohant  to  a  wharfinger  or 
lighterman  for  shipment,  questions  often  arise  as  to  when  his 
responsibility  determines  and  that  of  the  master  commences. 
This  depends  npon  the  express  contract  between  the  parties,  or 
upon  the  general  usage  subject  to  which  they  have  contracted. 

Upon  the  delivery  of  goods  on  board,  the  usual  course  is  for 
the  mate  to  give  a  receipt  to  the  shipper,  which  is  delivered 
to  the  master  on  his  giving  a  bill  of  lading,  the  eilect  of  which 
is  to  make  him  hold  the  goods  on  account  of  the  person  named 
therein,  or  his  assigns,  as  the  case  may  be.  A  master  should 
not  sign  bills  of  lading  until  the  receipt  has  been  returned  (o), 
or,  where  no  receipt  has  been  given,  until  he  has  received  authority 
from  the  shipper  to  sign  them ;  since  he  may  otherwise  be  under  a 
double  responsibility,  on  the  one  hand  to  the  shipper  of  the  goods, 
and  on  the  other  to  the  holder  of  the  bill  of  lading  (p).  Indeed, 
now  by  statute,  eveiy  bill  of  lading  in  the  hands  of  a  bon&  fide 
holder  for  value  is  conclusive  evidence  against  the  master  of  the 
shipment  of  the  goods,  unless  the  holder  had  notice  of  the  error, 
or  the  master  can  show  that  it  was  caused  without  any  default 
on  his  part,  by  the  fraud  of  the  shipper  or  of  the  holder,  or  of 
some  person  under  whom  he  claims  {q).  The  master  has  no 
authority  to  bind  his  owners  by  signing  bills  of  lading  for  goods 
which  he  has  not  received,  and  which  have  not  been  shipped  (r). 

The  master  is  bound  to  receive  on  board  letters  tendered  to 
him  for  conveyance  by  the  postmaster-general  («). 


Care  of  cargo.  The  caxgo  being  once  on  board,  the  master  is  bound  to  take 
all  possible  care  of  it,  both  as  regards  protection  from  thieves 
and  also  against  injuries  from  weather  and  the  like.  Subject 
to  the  protection  afforded  by  the  Merchant  Shipping  Act,  1854, 


(o)  Craven  y.  Jti/der,  6  Taunt.  433 ; 
Hawea  y.  TFatson,  2  B.  &  G.  640;  see 
also  Bryans  y.  Nix,  4  M.  &  "W.  776 ; 
£vans  v.  Nichol^  3  M.  &G.  614 ;  Thomp' 
son  y.  Small,  1  0.  B.  328 ;  Gotling  y. 
Bimi4,  7  Bii^.  339.  Bills  of  la^^ 
may  be  Bigned  without  tlie  production 
of  the  mate's  receipt  if  the  goods  are 
on  board ;  the  holder  foryalue  of  such 
bills  has  a  better  title  than  the  in- 
dorsee of  the  mate's  receipt,  Sathoaing 
y.  LainOylj,  R.,  17  Eq.  92.  ^eepoHj 
Chap.  Yl.,  CoimuLOT  op  Affbeioht- 

{p)  JRuek  y.  Eatfield,  6  B.  &  A.  632; 
Oozing  y.  Bimie^  ubi  tup. 


{q)  The  18  &  19  Vict.  o.  Ill,  s.  3, 
Appendix,  p.  clxxyi.  As  to  the  effect 
of  the  words  ''weight,  contents  and 
yalue  unknown,"  and  also  of  a  sig^na- 
ture  to  a  bill  of  lading  by  the  agent 
of  a  shipowner,  see  Jetml  y.  Bath^ 
L.  B.,  2  £x.  267;  and  Lebeau  y.  Gene- 
ral  Steam  Ndvigatum  Cb.,  L.  B.,  8  G.  P. 
88;  The  Peter  der  Orouey  2  P.  D.  414  ; 
and  post,  Ghap.  VI.,  Gontbaot  of  Af« 

FBEIGHTMBRT. 

(r)  MeLean  y.  Flemming,  L.  B.,  2 
Scot.  Appeals,  128;  and  see  post^ 
Ghap.  Vl.,  Gontbaot  of  Affbxxqht- 

"WSST, 

(s)  See  the  3  &  4  Vict.  c.  96,  s.  36, 
Supp.  Appendix,  p.  140. 
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s.  503,  by  the  Merchant  Shipping  Act,  1862,  s.  54,  and  by  the 
terms  of  the  bills  of  lading,  the  master  is  liable  for  any  injury 
which  the  goods  msLj  meet  with  whilst  on  board,  arising  from 
bad  stowage,  wet,  want  of  ventilation ;  also  for  damage  done 
by  rats,  although  he  keeps  cats  on  board  {t).  And  subject  to 
the  exceptions  introduced  by  statute,  and  by  the  terms  of  the 
contracts  of  carriage,  the  master  and  owners  are  liable  if  the 
goods  are  stolen  in  port,  either  by  thieves  from  the  land  or  by 
pirates.  In  an  early  case,  where  goods  were  taken  in  the  river 
Thames  by  a  force  which  overpowered  the  crew,  it  was  held 
that  the  master  was  liable,  like  a  common  carrier,  and  was 
excused  only  in  the  case  of  loss  by  the  act  of  God,  or  the  king's 
enemies  {u). 


The  master  commits  a  clear  breach  of  duty  if  he  lingers  in  Starting  for 
port  when  all  is  ready  and  the  wind  is  fair ;  but  he  is  not  to  set  ^®^^**^' 
out  on  a  voyage  during  tempestuous  weather  (;r),  or  to  leave  the 
harbour  under  a  well-founded  fear  of  capture  (y).  He  is  bound 
to  put  his  ship  under  the  charge  of  a  pilot,  both  on  the  outward 
and  homeward  voyage,  when  he  is  within  compulsory  pilotage 
waters  (s),  and  also  to  observe,  in  all  respects,  the  regulations 
of  the  port  from  which  he  is  sailing  {a). 

Where,  as  is  generally  the  case  in  time  of  war,  it  is  necessaiy, 


(/)  Lawroni  v.  Driiry,  8  Exch.  166; 
Kayv.  Wheeler,  L.  R,  2  C.  P.  302; 
EnuSrigon  (Traits  dos  Aasnr.  c.  12,  s.  4) 
states  the  role  of  the  Admiralty  law  to 
be,  that  the  master  is  liable  if  there  are 
no  cats  on  board,  but  adds,  '*Le  patron 
ne  repond  pas  da  dommage  caas6  par 
les  rats,  si  les  chats  qui  6taient  ^  bord, 
Bont  morts  pendant  do  ro^ge  pounru 
qa*au  premier  endroit  o£i  il  a  touch6  il 
n*ait  rien  onbli^  pour  s'en  procurer 
d*autres,"  for  which  position  several 
authorities  are  cited.  See  also  David' 
$M  V.  O  Wynne,  12  East,  381,  and  the 
foreign  and  American  authorities  cited 
in  Lavenmi  y.  Drury,  ubi  eup, 

(u)  Mora  y.  Slew,  the  fullest  report  of 
which  is  in  3  Keb.  72,  112,  136 ;  8,  C, 
Sir  T.  Baymond,  220 ;  1  Mod.  85 ;  1 
Vent.  190;  Story  on  Bailm.  ss.  496, 
497;  3  Kent's  Com.  213.  In  Lane  y. 
^Cotton f  12  Mod.  484,  Lord  Holt  takes 
a  distinction  between  a  robbery  of  goods 
from  a  ahip  when  at  sea  and  when  in 
a  riyer.  oee  also  Nugent  y.  SmUh,  1 
C.  P.  D.  423. 

(x)  MoUoy,  B.  2,  o.  2,  s.  4.  By  the 
laws  of  Oleron,  art.  2,  the  master  was 
bound  not  to  put  to  sea  without  haying 


first  consulted  with  his  crew. 

(y)  In  PoU  y.  Cetovich,  9  0.  B.,  N.  S. 
430,  the  master  of  an  Austrian  yessel 
had  contracted  by  charter-party  to  pro- 
ceed to  a  particular  port,  and  had  been 
ordered  by  the  charterer  to  do  so.  War 
having  broken  out  between  France  and 
Austria,  the  master  delayed  to  proceed 
to  this  port  under  the  belief  that  he 
would  incur  great  risk  of  capture.  He 
offered  however  to  proceed  it  the  char- 
terers would  insure  the  ship  and  freight 
fully.  Under  these  circumstances  it 
was  held  that  the  jury  was  justified  in 
finding  that  he  had  not  broken  his  con- 
tract. See  also  The  Teutonia  (Duncan  y. 
iiCo«^),L.R.,4P.0.171;  TheSanRoman, 
L.  K,  5  P.  C.  301 ;  The  Heinrieh,  L.R., 
3A.  &E.424;  ThePatria,ib,436;  The 
Expreat,  ib.  697.  But  he  must  not  de- 
lay longer  than  is  absolutely  necessary. 
The  Fatria,  L.  R.,  3  A.  &  E.  436. 

iz)  Beepoatf  Chap.  V.,  Pilot. 

la)  See  ante,  p.  128.  If  he  does  not 
bring  up  at  the  stations  appointed  by 
the  Commissioners  of  Customs  for  the 
boarding  or  landing  of  the  officers  of 
Customs,  he  is  liable  to  a  penalty  of 
20/.    The  39  &  40  Vict.  c.  36,  s.  46. 


138  MASTER. 

in  order  to  comply  with  tlie  provisions  of  an  act  of  Parliament, 
or  with  the  terms  of  a  charter-party  or  poUoy  of  insurance,  that 
the  ship  should  depart  with  convoy,  the  master  must  use  all 
necessary  exertions  for  joining  it  at  the  appointed  place,  and  for 
obtaining  sailing  orders  from  the  officer  in  command  {b). 

^^^"™8  The  duties  of  the  master  with  reference  to  lights,  and  to  the 

VoTiiaB.  course  which  he  should  take  in  order  to  avoid  collision  with  other 

vessels  will  be  found  in  Chapter  IX.  on  Oollisiox.  In  this 
chapter  will  also  be  foimd  the  important  duty  which  now  de- 
volves upon  the  master,  in  case  of  collision,  to  stay  by  the  other 
vessel  so  long  as  she  needs  assistance,  the  disobedience  of  which 
makes  him  gujlty  of  a  misdemeanor,  and  liable  to  have  his  certi- 
ficate cancelled  or  suspended  (c). 

When  once  the  voyage  is  commenced  the  master  must  pro- 
ceed, without  deviation,  to  the  port  of  discharge,  or  to  the  point 
where  orders  for  discharge  are  to  be  received.  If  he  finds  that 
no  orders  have  arrived  he  is  not  bound  to  commimicate  with  the 
charterer,  but  after  waiting  a  reasonable  time  may  proceed  to  a 
place  named  in  the  charter-party  (rf).  Where  a  ship  is  sold 
during  a  voyage,  the  master  is  bound  by  the  instructions  of  his 
owner  the  vendor  until  notice  has  been  given  to  him  by  the  ven- 
dees of  the  sale  and  termination  of  the  vendor's  authority  (e). 
If  the  vessel  deviates  unnecessarily,  the  master  and  owners  are 
responsible  for  any  subsequent  loss  or  injury  that  may  occur, 
although  it  be  by  the  act  of  God  or  the  king's  enemies  (/).  And 
if  the!  vessel  be  insured  the  underwriter  is  discharged  as  regards 
losses  occurring  after  the  deviation  (g).  As  between  the  master 
and  his  crew,  however,  he  may  at  any  time,  subject  to  his  lia- 
bility for  any  breach  of  contract,  vary  the  voyage,  and  the  sea- 
men cannot  compel  him  to  continue  that  which  was  originally 
intended  (A). 

{b)  See  po8tf  Chap.  YII.,  Insurance,  tifiable  as  againBt  the  owners  of  cargo, 

If  the  masteri  wnen  under  convoy,  but  it  seems  that  deviation  for  the  pur* 

wilfully  disobeys  orders  or  deserts  the  pose  of  saving  life  is  justifiable.    Stamp 

convoy,  he  is  liable  to  a  penalty  of  v.  Searamanffa,  4  G.  P.  D.  316;    The 

600/.  and  to  imprisonment.  The  27  &  28  Scindia,  L.B.,  1  P.  C.  241;  The  True 

Vict.  c.  26,  s.  46,  Appendix,  p.  cclv.  J5/w,  ib.  260 ;  The  Sir  Ralph  Abererotn" 

See  also  the  29  &  30  Vict.  c.  109,  s.  31.  bie,  ib,  464  ;  The  Thetis^  L.  B.,  2  A.  & 

ie)  See  the  M.  S.  Act,  1873,  s.  16.  E.  366. 

\d)  King  v.  Maae,  6  E.  &  B.  670.  (A)  P^rSirW.  Scott,  in  TheElizaheth^ 

[e)  Per  Kelly,  G.B. ,  in  The  Mercantile  2  Bods.  408.    But  it  seems  the  seamen 

Bank  v.  Gladstone,  L.  B.,  3  Ex.  239.  may  leave  the  ship  if  the  ship  is  em- 

(/)  Davia  v.  Oarrett,  6  Bing.  716;  ployed  on  a  voyage  altogether  different 

Tarker  v.  Jaines,^  Camp.  112.  from  that  for  which  they  were  engaged. 

iff)  See /hm/.  Chap.  Yll.,  Insubanoe.  See  Burton  v.  PinkerUmy  L.  B.,  2  Ex. 

Deviation  for  the  puipose  of  saving  340.    See/^off,  Chap.  IV.,  Cbbw. 
property  has  been  held  not  to  be  jus- 
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The  master  is  bound  to  oommimicate  to  his  employers  during 
the  voyage,  when  opportimities  occur,  intelligence  of  any  events 
which  may  affect  their  interests.  This  duty  exists  more 
especially  in  case  any  accident  happens  to  the  ship,  since,  in 
the  absence  of  this  information,  the  owners  may,  after  the 
occurrence  of  a  material  injury  to  the  vessel,  and  in  ignorance 
of  the  fact,  effect  insurances  which  would  be  thereby  avoided  (t). 
In  the  case  of  steamers  a  further  duty  is  imposed  by  statute  on 
the  master,  to  communicate  to  the  Board  of  Trade  the  intelH- 
genoe  of  any  material  injury  caused  or  sustained  by  the  vessel 
or  crew,  within  twenty-four  hours  afterwards,  or  as  soon  as  may 
be  practicable  (X-). 

If  a  disaster  oocnrs  to  the  ship  or  cargo  in  a  port  where 
correspondence  cannot  be  had  with  the  freighter,  the  master  must 
act  as  his  agent,  and  use  his  best  efforts  for  the  protection  of  the 
cargo  (/). 

The  master  is  the  proper  person  to  have  the  custody  of  the  Ship's  papers, 
ship's  papers.  They  consist  usually  of  the  following  documents : — 

The  Certificate  of  Eegistry  (m),  which  may  be  used  only  Certifioate  of 
for  the  lawful  navigation  of  the  ship,  and  must  be  delivered  up  ^fP^^' 
on  request  to  the  person  for  the  time  being  entitled  to  the  cus- 
tody of  it  for  these  purposes,  or  to  any  registrar,  ofl&oer  of 
Customs  or  other  person  entitled  to  require  its  delivery,  subject 
to  a  penalty  of  100/.  (n). 

The  Agreement  with  the  seamen,  the  particulars  of  which  The  agree- 
are  regulated  by  the  Merchant  Shipping  Act,  1854  (o).  °^®^*' 


(0  Oladttone  y.  Xinff,  1  M.  &  S.  35. 
See  also  the  H.  S.  Act,  1873,  s.  22,  as 
to  the  duty  of  the  managing'  owner  to 
conununioate  with  the  Board  of  Trade. 

(k)  The  U.  S.  Act,  1854,  s.  326.  See 
si]eopottf  Chap.  IX.  Ck)LLisiON. 

(0  See  per  Lord  StoweU,  Ths  Orati- 
tudine,  3  Boh.  259 ;  Notara  y.  Sender- 
ton,  per  Cut.,  L.  K.,  5  Q.  B.  353; 
S.  a.  Cam.  Scacc.,  L.  R.,  7  Q.  B.  225; 
The  Carao  ex  Argoe^  L.  B.,  5  P.  C. 
134,  ana  poet,  Chap.  VIII.  Hypothb- 

GATIOir. 

(m)  Ab  to  the  custody  and  use  of  this 
document,  see  antef  p.  23. 

(n)  The  H.  S.  Act,  1864,  s.  50.  See 
JZ.y.  Pixley,  13Ea8t,  91,  andi2.  y.  JTahh, 
1  A.  &  £.  481,  whidi  are  decisions 
upon  somewhat  similar  proyisions  in 
the  earlier  acts. 

(o)  See  theM.  S.  Act,  1854,  ss.  149— 


167.  Under  the  earlier  statutes,  the 
master  was  hound  to  keep  an  account 
of  the  crew,  containing  numerous  par- 
ticulars, in  a  form  sanctioned  by  the 
Board  of  Trade.  By  sect.  158  of  the 
H.  S.  Act,  1854,  the  master  of  eyery 
foreigikgoing  ship,  the  crew  of  whic^ 
has  been  engaged  before  a  shipping 
master,  or,  as  they  are  now  called,  a 
mercantile  marine  office  sux>erinten- 
dent,  must,  before  finaUy  leaying  the 
United  Kingdom,  tdgn  and  send  to  the 
nearest  superintendent  a  full  and  ac- 
curate account,  in  a  form  sanctioned 
by  the  Board  of  Trade,  of  eyery  change 
which  has  taken  place  in  his  crew. 
See  Appendix,  **  Forms,''  24a;  and  as 
to  the  lists  of  the  crew  which  must  be 
forwarded  to  the  superintendents,  see 
poetf  Chap.  IV.,  Cbew. 
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Ghaiter- 
party. 


The  Chaeter-party  {p). 


Billfl  of  lading        ThE  BiLLS  OF  LaDING   AND  MANIFEST  (g). 
and  manifest. 


Log  book. 


The  Log  Book,  or  ship's  journal,  which  should  contain  a 
minute  account  of  the  ship's  course,  with  a  short  account  of 
every  event  of  any  moment  which  occurs  during  the  voyage. 
Formerly  no  particular  form  of  log  book  was  necessary,  nor 
were  its  contents  prescribed  by  any  statute.  By  the  Merchant 
Shipping  Act,  1854,  however,  an  official  log,  which  may  be 
either  united  with  or  kept  distinct  from  the  ordinary  ship's  log, 
must  be  kept  according  to  the  form  sanctioned  by  the  Board  of 
Trade  (r). 

The  master  of  every  British  sea-going  ship  must,  upon  her 
leaving  any  dock,  wharf,  port  or  harbour  for  the  purpose  of  pro- 
ceeding to  sea,  record  her  draught  of  water  in  the  official  log 
book  (if  any),  and  produce  such  record  to  any  principal  officer 
of  Custom  whenever  required  by  him  so  to  do,  subject  to  a 
penalty  not  exceeding  201.  (s).  He  must  also  enter  a  statement 
as  to  the  deck  and  load  lines,  which  are  provided  for  by  the 
Merchant  Shipping  Act,  1876  {f). 

In  this  log  the  master  must  make  or  cause  to  be  made  entries 
of  the  following  matters  (u) : — 

(1.)  Every  legal  conviction  of  any  member  of  his  crew,  and 

the  punishment  infficted. 
(2.)  Every  offence  committed  by  any  member  of  his  crew  for 
which  it  is  intended  to  prosecute,  or  to  enforce  a  for- 
feiture, or  to  exact  a  fine,  together  with  a  statement  that 
the  entry  has  been  read  over  to  the  offender,  and  a  state- 
ment of  the  reply  (if  any)  made  to  the  charge  {x), 
(3.)  Every  offence  for  which  pimishment  is  inflicted  on  board, 

and  the  punishment  inflicted. 
(4.)  A  statement  of  the  conduct,  character  and  qualifications 


{p)  See  post,  Chap.  VI.,  Coktbact 

OF  AfFBEIO&mSMT. 

(q)  See  aupraf  p.  133,  and  poit. 
Chap.  VI. 

(r)  The  M.  S.  Act,  1854,  b.  280,  and 
Appendix,  <*Forms,"  No. 43.  Thisloflr 
need  not  be  kept  by  Bhips  employed 
exdusiyely  in  trading  between  ports  on 
the  coasts  of  the  United  Kinguom,  ib. 
The  official  log  was  first  required  by 
the  Mercantile  Marine  Act,  13  &  14 
Vict.  c.  93 ;  see  as.  85—93.    Coastbg 


Tesselfi  must  carry  a  Cabgo  Book.  See 
supra,  p.  133,  n.  h), 

(s)  The  M.  S.  Act,  1871,  s.  5.  The 
record  of  the  draught  of  water  must 
specify  the  extent  of  the  ship's  clear 
side  in  feet  and  inches.  The  M.  S. 
Act,  1873,  s.  4. 

(0  The  M.  S.  Act,  1876,  s.  26. 

(m)  The  M.  S.  Act,  1854,  s.  281 ;  The 
M.  S.  Act,  1867, 8.  4  ;  and  the  37  &  38 
Vict.  c.  88,  88.  37,  54. 

(x)  TheM.  S.  Act,  1854,  ss.  244,  256. 
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of  each  of  his  crew,  or  a  statement  that  he  declines  to 
give  an  opinion  on  such  particulars. 

(5.)  Every  case  of  illness  or  injury  happening  to  any  member 
of  the  creWy  with  the  nature  thereof  and  the  medical 
treatment  adopted  (if  any). 

(6.)  Every  case  of  death  happening  on  board,  with  the  date 
of  death,  the  surname,  sex,  age,  rank,  profession  or  oc- 
cupation, nationality  and  last  place  of  abode  of  the  de« 
ceased,  with  the  cause  thereof  (y). 

(7.)  Every  birth  happening  on  board,  with  the  date  of  birth, 
the  name  (if  any)  and  sex  of  the  infant,  and  the  name 
and  surname,  rank,  profession  or  occupation  of  the  father, 
the  name,  surname  and  maiden  name  of  the  mother,  and 
nationality  and  last  place  of  abode  of  the  father  and 
mother  (y). 

(8.)  Every  marriage  taking  place  on  board,  with  the  names 
and  ages  of  the  parties  (e). 

(9.)  The  name  of  every  seaman  or  apprentice  who  ceases  to 
be  a  member  of  the  crew,  otherwise  than  by  death,  with 
the  place,  time,  manner  and  cause  thereof. 

(10.)  The  amount  of  wages  due  to  any  seaman  who  enters 
her  Majesty's  service  during  the  voyage. 

(11.)  The  wages  due  to  any  seaman  or  apprentice  who  dies 
during  the  voyage,  and  the  gross  amount  of  all  deduc« 
tions  to  be  made  therefrom. 

(12.)  The  sale  of  the  effects  of  any  seaman  or  apprentice  who 
dies  during  the  voyage,  including  a  statement  of  each 
article  sold  and  of  the  sum  received  for  it. 

(13.)  Every  collision  with  any  other  ship,  and  the  circum- 
stances under  which  the  same  occurred. 

(14.)  Every  case  of  neglect  or  refusal  to  take  lime  or  lemon 
jxdce  under  the  provisions  of  the  Merchant  Shipping 
Act,  1867. 

The  entries  must  be  signed  by  the  master  and  by  the  mate, 
or  some  other  of  the  crew,  and  every  entry  of  illness,  injury  or 
death  must  be  also  signed  by  the  surgeon  or  medical  practitioner 
on  board  (if  any) ;  entries  of  wages  due  to  or  of  the  sale  of  the 
effects  of  seamen  or  apprentices  who  die  must  be  signed  by  the 

(y)  These  entries  are  made  under  the  the  proYisions  of  the  If.  S.  Act,  1854, 

anthorityof  the  Board  of  Trade  acting  as  to  such   entries.    See   Append, 

under  the  powers  of  the  Begistration  "Forms,"  No.  43. 
of  ^rthsand  Deaths  Act,  1874  (37  &  {z)  As  to  marriages  on  board  Queen's 

88  Vict.  c.  88,  s.  37),  which  repeals  ships,  see  the  42  &  43  Vict.  c.  29. 
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master  and  by  the  mate  and  some  other  member  of  the  crew ; 
and  every  entry  of  wages  due  to  any  seaman  who  enters  the 
Queen's  service  must  be  signed  by  the  master  and  by  the  sea- 
man, or  by  the  officer  authorized  to  receive  the  seaman  into  such 
service  (a). 

All  entries  made  in  the  official  log,  as  directed  by  the  act,  are 
receivable  in  evidence  in  any  proceeding  in  any  court  of  justice, 
subject  to  all  just  exceptions  (b). 

The  entries  must  be  made  as  soon  as  possible  after  the  occur- 
rence to  which  they  relate,  and,  if  not  made  on  the  same  day, 
they  must  be  made  and  dated  so  as  to  show  the  date  of  the 
occurrence  and  of  the  entry  respecting  it ;  and  in  no  case  may 
any  entry  in  respect  of  any  occurrence  happening  previously  to 
the  arrival  of  the  ship  at  her  final  port  of  discharge  be  made 
more  than  twenty-four  hours  after  her  arrival  (c).  If  the  official 
log  is  not  kept  in  the  manner  required  by  the  act,  or  if  any 
entry  directed  to  be  made  in  it  is  not  made  at  the  time  and  in 
the  manner  directed,  the  master  for  each  offence  incurs  the 
specific  penalty  mentioned  in  the  act,  or  where  there  is  no 
specific  penalty,  a  penalty  not  exceeding  5/.  (d).  Every  person 
who  makes  or  procures  to  be  made,  or  assists  in  making  any 
entry  in  an  official  log  in  respect  of  any  occurrence  happening 
previously  to  the  arrival  of  the  ship  at  her  final  port  of  dis- 
charge more  than  twenty-four  hours  after  such  arrival,  incurs 
a  penalty  not  exceeding  30/.  {d).  Every  person  who  wilfully 
destroys  or  mutilates,  or  renders  illegible  any  entry  in  an  official 
log,  or  who  wilfully  makes  or  procures  to  be  made,  or  assists  in 
making,  any  false  or  fraudulent  entry  or  omission  in  such  log, 
is  guilty  of  a  misdemeanor  (e). 


{a)  The  M.  S.  Act,  1854,  s.  283.  The 
H.  S.  Act,  1862,  contains  extended 
provisions  with  reference  to  the  wages 
and  effects  of  deceased  seamen,  and 
the  wages  of  seamen  who  are  lost  with 
the  ship  to  which  they  belong.  See 
83.  20,  21,  and  pott f  Chap.  IV.,  Cbew. 

{b)  TheM.  S.  Act,  1854,  s.  285.  But 
a  restrictive  meaning  must  be  put  upon 
these  words  and  similar  words  in  otiier 
sections  of  the  M.  S.  Acts.  The  log 
cannot  be  regarded  as  evidence  against 
third  parties  of  the  facts  stated  in  it. 
See  Northard  v.  Pepper,  17  0.  B.,  N.  S. 
39 ;  The  Littk  Lizzie,  L.  B.,  3  A.  &  E. 
67.  In  The  Henry  Coxon,  3  P.  D. 
156,  Sir  Bobert  Flullimore  refused  to 
admit  in  a  oollision  case  entries  as  to 


the  circumstances  of  the  collision  made 
in  the  ship's  log  by  the  mate  who  had 
since  died.  The  entry  was  not  a  con- 
temporaneous entry,  and  was  not  shown 
to  be  confined  to  facts  known  to  the 
mate  of  his  own  knowledge. 

(e)  lb,  s.  281. 

Id)  lb.  s.  284. 

{e)  lb.  As  to  the  mode  in  which, 
and  the  time  when  the  official  log 
must  be  delivered  up  to  the  mercantile 
marine  office  superintendent][at  the  end 
of  the  voyage,  or  upon  the  change  of 
the  ship's  character,  or  upon  her  loss 
or  abandonment,  see  ss.  286,  287,  and 
post,  p.  150,  where  the  duties  of  the 
master,  at  the  end  of  the  voyage,  are 
considered. 
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The  Bill  of  Health  (/)  is  a  dooument  giyen  to  the  master  Bill  of  health. 
by  the  authorities  of  the  port  from  which  he  comes,  describing  the 
sanitary  state  of  the  place :  it  may  be  a  clean,  suspected,  or  foul 
bill.  The  first  is  given  where  no  disease  of  an  infectious  or 
contagious  kind  is  known  to  exist ;  the  second  when,  though  no 
such  disease  has  appeared,  there  is  reason  to  fear  it ;  and  the 
last  when  such  a  disease  actually  exists  at  the  time  of  the  ship's 
departure  {g). 

The  above  documents  are  those  which  at  all  times  form  the 
usual  papers  of  a  merchant  ship.  In  time  of  war,  however,  it 
is  usual  to  carry  in  addition  a  Passport,  or  Sea  Letter,  which  Sea  letter, 
is  a  permission  from  the  neutral  state  to  proceed  with  the  voyage ; 
and  if  the  vessel  be  insured  as  neutral,  the  master  is  bound  to  be 
provided,  in  addition,  with  all  the  other  documents  which  may 
at  the  time  be  necessary  to  evidence  her  neutrality  (A).  For- 
merly ships  sailing  by  way  of  Gribraltar  were  required  by 
statute  to  be  provided  with  a  Mediterranean  pass  (t).  This 
was  an  indented  paper  granted  by  the  government  of  Algiers 
to  protect  British  vessels  from  cruisers  belonging  to  that  state. 
As  the  present  condition  of  Algeria  renders  this  pass  no  longer 
necessary,  it  is  no  longer  required  {k). 

The  master  is  bound,  on  the  requisition  of  any  naval  officer  Production  of 
on  fuU  pay,  officer  of  the  Board  of  Trade,  chief  officer  of  Cus-  «^P'8P*P««- 
toms,  mercantile  marine  office  superintendent,  British  consular 
officer,  registrar-general  of  seamen  or  his  assistant,  to  produce 
his  official  log  and  his  other  books  and  papers,  and  a  list  of 
all  persons  on  board,  and  to  allow  copies  to  be  taken  of  them. 
He  must  also  allow  the  crew  to  be  mustered  on  any  such  requi- 
sition (/). 

The   master  must  also,  whenever  any  ship   (except  ships 
whose  business  for  the  time  being  is  to  carry  passengers)  arrives 

(/)  Afoimof  a  Clean  Bill  of  Health  for  the  voyafi^,  he  was  held  to  be 

10  given  in  the  Appendix,  "  Forms,"  liable  for  not  having  on  board  a  bill  of 

No.  48.    As  to  the  power  of  British  health,  the  absence  of  which  caused  de- 

oonsolar  officers  to  administer  oaths  in  lay.    Leay  v.  Costerton,  4  Gamp.  389. 
cases  of  quarantine,  see  the  6  G^.  4,  (h)  See  post^  Chap.  VII.,  IirsmtANCB. 

0.  78,  B.  28 ;  Supp.  App.  p.  131.     As  (i)  Seethe  8  &  9  Vict.  o.  89,  s.  6,  now 

to  fees,  see  Appendix,    "Orders  in  repealed,  and  the  earlier  Registry  Acts. 

Council,"  p.  16.  See  also  1  Beawes,  Lex  Merc.  394. 

{p)  See  the  6  Geo.  4,  c.  78,  and  Bum's  (k)  The  12  &  13  Vict.  c.  90,  s.  28. 

Justice,  by  Chitty,  vol.  6,  tit.  Plague  (/)  TheM.  S.  Act,  1864,  s.  13.    The 

and  Quarantine.    Where  by  a  charter-  shipping  masters  are  now  called  mer- 

party  the  owner  covenanted  that  the  cantile  marine  office  superintendents, 

vessel  should  be  sufficiently  furnished  See  the  M.  S.  Act,  1862,  s.  15. 
with  everything  necessary  and  needful 
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at  a  foreign  port  where  there  is  a  British  oonstilar  officer,  or  at 
any  port  in  any  British  possession,  and  remains  there  forty *eight 
hours,  deliver  to  the  consular  or  Customs  officer  the  agree- 
ment  and  the  indentures  and  assignments  of  apprentices,  to  he 
kept  by  this  officer  during  the  ship's  stay  in  the  port  (m).  And 
if  during  the  progress  of  any  voyage  the  master  is  superseded, 
or  for  any  other  reason  quits  the  ship,  he  must,  subject  to  a 
penalty  not  exceeding  100/.,  deliver  over  to  his  successor  all  the 
documents  in  his  custody  relating  to  the  navigation  of  the  ship 
and  to  the  crew,  and  a  list  of  these  documents  must  be  entered 
by  the  new  master  in  the  official  log  (n). 


Flags. 


Signals  of 
distrew),  &c., 
for  pilots. 


We  have  already  noticed  what  ships  may  carry  the  British 
flag,  and  the  penalty  which  attaches  to  the  improper  use  of 
it{o). 

By  the  Merchant  Shipping  Act  Amendment  Act,  1873,  sects. 
18  and  19,  provisions  are  made  as  to  signals  of  distress  and  for 
a  pilot.  These  are  specified  in  the  1st  and  2nd  schedules  of  the 
act(;?). 

By  sect.  18  any  master  who  uses  or  displays,  or  causes  or 
permits  any  person  imder  his  authority  to  use  or  display,  any  of 
the  signals  for  distress,  except  in  the  case  of  a  vessel  being 
in  distress,  is  liable  to  pay  compensation  for  any  labour  under- 
taken, risk  incurred,  or  loss  sustained  in  consequence  of  such 
signal  having  been  supposed  to  be  a  signal  of  distress,  and  this 
may,  without  prejudice  to  any  other  remedy,  be  recovered  in  the 
same  manner  in  which  salvage  is  recoverable. 

By  sect.  19  any  master  of  a  vessel  who  uses  or  displays,  or 
causes  or  permits  any  person  under  his  authority  to  use  or  dis- 
play, any  of  the  pilot  signals  for  any  other  purpose  than  that  of 
summoning  a  pilot,  or  uses  or  causes  or  permits  any  person 


(m)  The  If.  S.  Act,  1854,  a.  279. 

(ft)  lb,  8.  259. 

(o)  Antey'p.27.  The  M.  S.  Act,  1854, 
B.  105.  See  also  the  24  Geo.  2,  c.  47, 
8. 24,  the  6  G^,  4,  c.  108,  s.  15,  and  the 
8  &  9  Vict.  c.  87,  fl.  10,  now  repealed. 
It  was  held,  that,  apart  from  this 
statute,  the  Court  of  Admiralty  wotdd 
grant  a  warrant  of  arrest  against  a 
master  for  wearing  the  colours  of  a 
Queen's  ship,  as  for  a  contempt.  The 
Minerva,  3  Kob.  34.  See  as  to  the 
effect  of  the  earlier  statutes  and  pro- 


clamations as  to  flags,  The  Minerva^  J?. 
Y.  Miller,  1  Hagg.  197 ;  S.  v.  Benaon, 
3  Hagg.  96.  In  these  cases  a  warrant 
of  arrest  is  granted  on  affidavits.  The 
Queen  (in  her  office  of  Admiralty)  v. 
JSwen,  2  Jur.,  N.  S.  454.  Merdiant 
ships  commanded  hj  an  officer  of  the 
Naval  Reserve,  and  of  which  the  crew 
include  ten  Naval  Beserve  men,  may 
obtain,  through  the  Board  of  Trade, 
pennission  to  wear  the  blue  ensign. 
{p)  See  Appendix,  p.  ocxxt. 
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under  his  authority  to  use  any  other  signal  for  a  pilot,  incurs  a 
penalty  not  exoeeding  20/. 

By  sect.  20  the  Queen  may,  by  Order  in  Council,  repeal  or  Private  code, 
alter  the  rules  as  to  signals  contained  in  the  schedules  to  the 
act,  or  make  new  rules  in  addition  or  in  substitution. 

By  sect.  21  any  shipowner  who  is  desirous  of  using,  for  the 
purposes  of  a  private  code,  rockets,  lights,  or  other  similar 
signals,  may  register  them  with  the  Board  of  Trade,  and  the 
Board  is  to  give  public  notice  of  them  for  preventing  such' 
signals  from  being  mistaken  for  signals  of  distress  or  for  pilots. 
The  Board  may  refuse  to  register  any  signals  which  in  their 
opinion  cannot  easily  be  distinguished  from  signals  of  distress  or 
for  pilots.  When  any  signal  has  been  registered,  the  use  or 
display  of  it  by  any  person  acting  under  the  authority  of  the 
shipowner  in  whose  name  it  is  registered  will  not  subject  any 
person  to  penalties  or  liabilities  imposed  upon  persons  using  or 
displaying  signals  improperly  (q). 

Masters  of  vessels  liable  to  quarantine  are  required  by  the  Quarantine 
8th  section  of  the  6  Geo.  4,  c.  78,  to  exhibit  signals  on  meeting  ^8^"^**^' 
other  vessels  at  sea,  or  being  within  two  leagues  of  the  United 
Kingdom  (r). 

It  is  proper  here  to  mention  the  offence  of  barratry,  which,  Babe^tbt. 
although  common  to  both  masters  and  other  mariners,  is  of 
more  especial  importance  as  regards  the  former.  The  word 
"barratry"  is  derived  from  the  Italian  barratrarcj  to  cheat  (s). 
Any  illegal,  fraudulent  or  knavish  conduct  of  the  master  or 
mariners,  by  which  the  freighters  or  owners  are  injured,  is,  by 
our  law,  barratry  {f).  This  offence  may  be  considered,  first,  as 
an  act  of  misfeazance  or  wilful  neglect  against  the  owner, 
recognized  by  the  common  and  maritime  law ;  and,  secondly, 
as  subjecting  the  offender  to  punishments  imposed  by  statute. 

In  order  to  constitute  barratry,  the  act  must  generally  be 
done  fraudulently,  and  with  a  criminal  intent ;  and  it  is  not  suf- 
ficient that  it  is  merely  against  the  interest  of  the  owner  (w). 

{q)  For  a  list  of  Buch  signals,  see  Coulter,  3  Peter's  (Amer.),  230. 

Appendix,  "Forms,"  No.  60.  {t)   Knight    v.    Cambridge,    2   Lord 

(r)  See  Supp.  App.,  p.  184.  Baym.  1349;  S.C.,  1  Str.  581;  Stamtna 

{s)  Ducang^,  in  bis  Glossary,  gives  v.  JBrown,  2  ib.  1173;  Elton  y.  Brogden, 

a  wider  sense  to  theword"^arra/aria."  ib.  1264;  LoekyerY,  Offley,  1  T.  R.  252. 

He  defines  it,  "fraos,  dolus,  qni  fit  in  (w)  Knight    v.     Cambridge,   2    Lord 

contractibiis  et  venditionibus."      See  Raym.  1349 ;  Stamma  v.  Brou:n,  2  Str. 

other  definitions  in  the  judgment  in  1173,  and  as  cited  by  Lawrence,  J.,  7 

The   Patapeeo    Inmrance   Company  v.  T.  R.  508;  Fhyn  v.  Hoyal  Exchange 

M.P.  L 
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Thus,  the  neglect  to  obey  a  statutory  rule  as  to  steenng,  is  not  bar- 
ratry {x).  It  is  not,  however,  necessary  that  the  act  should  have 
been  done  with  intent  to  defraud  the  owner,  if  it  be  illegal  and 
wilful.  Thus  where  a  master  traded  with  an  enemy,  whereby 
the  ship  was  condemned,  this  was  held  to  amount  to  banratry 
although  his  orders  were  to  make  the  best  purchases,  and  the 
trading  would  have  been  beneficial  to  his  owner,  had  the  vessel 
not  been  seized  (y) .  So  where  Polynesian  labourers  were  carried 
contrary  to  statute,  whereby  the  ship  was  forfeited  (s). 

If  the  fraudulent  intent  be  once  shown  to  have  existed,  any 
act  by  which  the  owner's  interest  is  prejudiced,  although  other- 
wise of  slight  moment,  is  barratrous,  as,  for  example,  even  the 
dropping  of  an  anchor  (a).  The  following  are  also  mstances  of 
acts  or  omissions  which  (the  intent  and  effect  having  been 
proved)  have  been  held  to  be  barratry.  The  neglect  to  pay 
port  dues  (6) ;  a  wilful  deviation  for  the  captain's  own  conveni- 
ence {c) ;  cruizing  for  prizes  without  orders  from  the  owners  {d) ; 
smuggling  (c),  or  negligently  allowing  the  crew  to  smuggle  (/) ; 
criminal  delay  {g) ;  nmning  away  with  the  ship  and  selling  her, 
and  part  of  the  cargo  [h) ;  and  breaking  through  a  blockade  (t). 

Where  the  owner  is  a  consenting  party  to  the  master's  act, 
he  cannot  set  it  up  as  barratry  (A-). 

The  master,  if  also  sole  owner,  cannot  ooiomit  barratry  within 
the  meaning  which  our  law  has  attached  to  the  word  (/),  but 
barratry  may  be  committed  by  a  master  who  is  also  part 
owner  {m).     So  there  may  be  barratry  with  the  privity  of  the 


Assurance  Company^  7  T.  B.  505 ;  and 
Bee  Lord  Ellenborough's  judgment  in 
Earle  v.  Rowcroft^  8  East,  132.  By  the 
law  of  France,  and  of  some  other  foreign 
countries,  barratry  has  a  more  ext^- 
fiive  signification.  It  comprehends  any 
fault  on  the  part  of  the  master  or 
mariners,  whether  fraudulent  or  merely 
negligent,  by  which  the  owner  is  in- 
jured. Fothier,  Traitc  des  Assurances, 
chap.  1,  8.  65  ;  Valin,  liv.  3,  tit.  6,  art. 
28;  Em6rigon,  Traits  desAssur.  c.  12, 
s.  3.  See  also,  as  to  the  sense  in  which 
it  is  used  in  modem  French  law,  The 
Encyclopcdie  du  Droit,  tit.  Baratarie 
du  Fatron, 

(x)  Grill  V.  General  Iron  Screw  Collier 
Company,  L.  R.,  1  C.  P.  GOO;  3  0.  P. 
476.  See  the  definitions  of  Barratry, 
cited  in  the  argument. 

Uf)  Earle  v.  Rowcroft,  8  East,  126. 

[z)  The  Australasian  Insurance  Cow- 
pany  v.  Jackson^  P.  C,  33  L.  J.,  N.  S. 
286. 


(a)  Ross  V.  Bunter,  4  T.  R.  33. 

\b]  Knight  v.  Cambridge^  as  cited  by 
Lord  Mansfield,  Cowp.  153. 

(e)  Vallejo  v.  Wheeler,  Cowp.  153; 
see  also  Hibbert  y.  Martin,  1  Camp. 
538;  Bucks  Y.  Thornton,  Holt,  80. 

(^0  Moss  y.  Byrom,  G  T.  R.  379. 

\e)  Lockyer  y.  Offley,  1  T.  R.  252. 

(/)  Fipon  y.  Cope,  1  Camp.  434. 

(^)  Roseow  y.  Corson,  8  Taimt.  684. 

(A)  lb,;  Dixon  y.  Reid,  5  B.  &  A. 
597 ;  see  also  Tottltnin  y.  Anderson,  I 
Taunt.  227. 

(0  GoldschmidtY.WhUnu>re,STamit, 
508. 

(k)  Per  Lord  Mansfield,  Valine  y. 
Wheeler,  Cowp.  153;  Ross  y.  Hunter,  4 
T.  R.  33;  EverthY.  Hannam,  6  Taunt. 
375. 

(0  Nutt  y.  Bordieu,  1  T.  R.  323. 

\m)  Jones  y.  Nicholson,  10  Exch.  28. 
See  the  authorities  cited  in  this  case  as 
to  barratry  generally. 
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freighter  agamst  the  owner  (n) ;  hut  it  can  be  committed  only 
against  the  actual  owner,  or  against  one  who  is  owner  pro  hdc 
vice;  as,  for  instance,  one  to  whom  the  ship  is  let  by  charter- 
party  (o),  in  which  case  the  freighter  stands  in  this  respect  in 
the  position  of  owner,  and  the  original  owner  may  be  g^ty  of 
barratiyagamfithim(/,). 

The  legislature  has  treated  as  crimes,  and  visited  by  statutory 
punishment,  the  more  malicious  and  mischievous  acts  in  the 
nature  of  barratry.  The  first  and  most  serious  of  these  offences 
consists  in  the  maliciously  setting  fire  to,  destroying,  or  damaging 
a  vessel.  This  has  been  governed  by  various  statutes  from  time 
to  time  (q).    The  acts  now  in  force  are  as  follow  : — 

By  the  24  &  25  Vict.  c.  100,  s.  13,  it  is  enacted  that,  if  any  statutory 
person  shall  set  fire  to  any  ship  (r)  or  any  part  thereof,  or  any  ^^^f '^  *^® 
goods  or  chattels  therein,  or  shall  cast  away  any  ship  icith  barratry. 
intent  to  commit  murdery  he  shall  be  g^ty  of  felony,  and  liable 
to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less 
than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

By  24  &  25  Vict.  o.  97,  s.  42,  to  unlawfully  and  maliciously 
set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship  or  vessel, 
whether  complete  or  in  an  unfinished  state,  is  guilty  of  felony, 
and  liable  to  penal  servitude  for  three  (now  five,  27  &  28  Vict. 
c.  47,  s.  2)  years,  or  to  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour  and  solitary  confinement,  and,  if  a 
male  under  sixteen,  with  or  without  whipping.  Sect.  46  con- 
tains a  similar  provision  as  to  damaging  ships  by  gunpowder  or 
any  other  explosive  substance. 

Other  offences  in  the  nature  of  barratry  are  those  of  turning 
pirate,  running  away  with  the  ship  or  cargo,  or  revolting  against 
the  master.    By  the  11  &  12  Will.  3,  c.  7  («),  if  the  master  or  any 

{n)  Boutfiotcer  ▼.  WUmer^  2  Selw.  N.  tion  arose  as  to  a  bargee,  S.  y.  Philp, 

P.  976,  9th  ed.  1  Moo.  C.  C.  263,  and  Jt.  v.  Neville,  ib, 

(o)  Vallejo  V.  Wheeler^  Cowp.  163.  458.    The  offence  of  destroying  a  ves- 

\p)  Soares  v.  Thomtwiy  7  Taunt.  627.  sel  may  be  committed  by  one  of  the 

(£)  See  the  7  &  S  G^.  4,  c.  30;  the  part  owners.    B^g,  y.  Wallace^  1  Gar. 

7  W.  4  &  1  Vict.  c.  89  (both  repealed  &  Marsh,  200. 

by  the  24  &  26  Vict.  c.  96).     The  («)  The  11  &  12  Will.  3, c.  7, 8.9.  This 

earlier  Acts  are  collected  and  reviewed  stat.  is  in  part  repealed  by  l^e  Stat, 

in  Abbott  on  Shipping.  Law  Beyision  Act,  1867,  but  s.  9  re- 

(r)  In  JBi,  v.  BoMoyety  4  0.  &  P.  569,  mains.    The  punishments  imposed  by 

Patteson,  J.,  expressed  an  opinion  that  this  and  subsequent  acts  relating  to 

a  pleasure  boat  eighteen  feet  long  was  pira^,  are  modified  by  the  7  Will.  4 

within  an  earlier  Act.    See  also  J?,  v.  &  1  Vict.  c.  88. 
Smith,  ib.  569,  where  a  similar  ques- 
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seaman,  in  any  place  where  the  admiral  has  jurisdiction,  betrays 
his  trust,  and  turns  pirate,  enemy  or  rebel,  or  runs  away  with 
the  ship,  or  any  barge,  boat,  ordnance,  ammunition  or  goods,  or 
yields  them  up  voluntarily  to  any  pirate,  or  brings  seducing 
messages  from  any  pirate,  enemy  or  rebel,  or  consults,  combines 
or  confederates  with,  or  attempts  or  endeavours  to  corrupt  any 
master,  officer  or  mariner  to  commit  such  an  offence,  or  lays 
violent  hands  on  his  commander,  or  hinders  him  from  fighting 
in  defence  of  his  ship  and  goods,  or  confines  his  master,  or 
maikes  or  endeavours  to  make  a  revolt  on  board,  he  is  declared 
to  be  a  pirate,  felon  and  robber, 
jurifldictioii  It  is  provided,  by  the  267th  section  of  the  Merchant  Shipping 
^^^  Act,  1854,  that  all  offences  against  property  or  person  com- 
mitted in  or  at  any  place,  either  afloat  or  ashore,  out  of  her 
Majesty's  dominions,  by  any  master,  seaman,  or  apprentice 
who  at  the  time  when  the  offence  was  committed  is,  or  within 
three  months  previously  haa  been,  employed  in  any  British 
ship,  shall  be  deemed  to  be  offences  of  the  same  nature  respec- 
tively and  be  tried  and  determined  as  if  such  offences  had 
been  committed  within  the  jurisdiction  of  the  admiralty  of 
England.  And  the  Merchant  Shipping  Act,  1867  (sect.  11), 
provides  that  if  any  British  subject  commits  any  crime  or 
offence  on  board  any  British  ship,  or  on  hoard  any  foreign  ship 
to  which  he  does  not  belong^  any  court  of  justice  in  her  Majesty's 
dominions  which  would  have  had  cognisance  of  such  crime  or 
offence  if  conmiitted  on  board  a  British  ship  within  the  limits  of 
the  ordinary  jurisdiction  of  such  Court,  shall  have  jurisdiction  to 
hear  and  determine  the  case  aa  if  the  said  crime  or  offence  had 
been  committed  as  last  aforesaid  {t)» 

The  Territorial  Waters  Jurisdiction  Act,  1878,  provides 
(sect.  2)  that  an  offence  conmiitted  by  a  person,  whether  he  is 
or  is  not  a  subject  of  the  Queen,  on  the  open  sea,  within  the 
territorial  waters  of  her  Majesty's  dominions  (t«),  is  an  offence 
within  the  jurisdiction  of  the  admiralty  of  England  and  Ireland. 

When  the  voyage  is  ended,  the  master  should  maike  the  earliest 
possible  report  to  his  owner,  and  should  take  the  ship,  according 
to  the  orders  he  may  then  or  previously  have  received,  to  the 
place  where  she  is  to  discharge  her  cargo. 

it)  See  the  41  &  42  Vict.  c.  67,  s.  3.      sequently  to  the  dedsiaii  in  Beg,  v. 
(m)  The41  &  42Viot.c.  73,  Appendix,      Keyn^  2  £x.  D.  63. 
p.  odzyiii.    Hub  Act  was  passed  sub- 
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The  mafiier  must  conform  to  the  quarantine  regulations.  If  QuASAimNB. 
the  ship  hasy  with  or  without  a  clean  bill  of  health,  come  from 
either  the  Mediterranean,  the  Baltic,  the  Black  Sea,  the  Sea  of 
Azof,  or  the  Sea  of  Marmora,  or  from  or  having  touched  at  any 
place  in,  or  the  passage  from  which  is  through,  any  of  the  said 
seas,  or  from  any  other  place  from  which  her  Majesty  shall 
declare  by  proclamation  or  order  in  council  that  any  dangerous 
infectious  disease  prevails,  or  from  any  port  or  place  what- 
ever, if  she  arrives  under  any  suspicious  circumstances,  as  to 
infection  (sect.  6),  the  master  must,  upon  anival  off  the  coast 
of  the  United  Kingdom,  deliver  to  the  pilot  who  shall  go  on 
board  an  account  in  writing  of  the  name  of  the  place  at  which 
his  ship  loaded  and  the  names  of  all  the  places  at  which  he 
touched  on  the  voyage ;  and  upon  entering  or  attempting  to  enter 
any  port,  and  being  interrogated  by  any  quarantine  officer  or 
officer  of  customs,  or  coastguard  acting  in  that  behalf,  he  must 
bring-to  his  vessel,  deliver  on  demand  his  bill  of  health  and  other 
ship's  papers,  and  give  a  true  answer  in  writing  or  otherwise, 
and  upon  oath  or  not  upon  oath,  as  to  the  questions  put,  as 
shall  be  required  by  the  quarantine  officer  for  the  purpose  of 
ascertaining  whether  his  vessel  is  or  is  not  liable  to  quaxan- 
tine  (r).  If  his  vessel  is  liable  to  quarantine,  the  master  must 
obey  the  directions  of  the  quarantine  officer,  and  not  permit  any 
of  his  crew  or  passengers  to  go  on  shore  during  the  quarantine  {w). 

The  234th  section  of  the  Customs  Laws  Consolidation  Act 
(39  &  40  Vict.  c.  36)  provides  that  the  Queen  in  council,  or  the 
Privy  Council,  may  require  that  no  person  on  board  any  ship 
coming  to  the  United  Kingdom  from,  or  having  touched  at  any 
place  out  of  the  United  Kingdom  abroad,  where  they  have 


(r)  For  the  form  of  the  Quarantine 
Certificate,  which  is  i«8iied  in  aU  cases 
where  the  answers  to  the  boarding 
officer  are  satisfactory,  and  the  ship  is 
found  not  liable  to  quarantine,  see 
Appendix,  "  Forms,'*  No.  47. 

(it)  See  the  6  Geo.  4,  c.  78,  Supp.  App. , 
p.  181,  and  the  88  &  39  Vict.  c.  65,  s.  343, 
and  Shed.  V.  p.  III.  reyiving  the  29  & 
30  Vict.  c.  90,  SB.  51,  52 ;  and  Appen- 
dix, Orders  in  Ckiuncil,  p.  84.  By  the 
1 10th  section  of  the  Public  Health  Act, 
1875,  38  &  39  Vict.  c.  55  (see  Supp. 
Appendix,  p.  168),  the  provisions  of 
the  Act  relating  to  nuisances  are  made 
applicable  to  ahipa  lying  in  any  river 
dtner  within  or  without  the  jurisdic- 


tion of  the  local  sanitary  authority. 
The  Act  (s.  287)  enables  the  Local 
GK>vemment  Board  to  constitute  a  local 
sanitary  authority  or  port  sanitary 
authority.  By  thel 60th  section  the  Act 
gives  the  Ix>cal  Government   Board 

Eower  from  time  to  time  to  make  regu- 
itions  with  a  view  to  preventing  the 
spread  of  cholera  and  such  other 
oiseases  on  the  seas,  rivers,  and  waters 
of  the  United  Kingdom,  and  on  the 
high  seas  within  mree  miles  of  the 
coast.  The  reg^ulations  now  in  force, 
which  were  issued  under  the  Act  (29 
&  30  Vict.  c.  90)  previously  in  force, 
are  set  out  in  the  Appendix,  * '  Forms,  * ' 
No.  51. 
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reason  to  apprehend  that  yellow  fever  or  any  highly  infectious 
disorder  prevails,  shall  quit  such  ship  before  examination  by  the 
proper  officer  of  Customs  as  to  the  state  of  health  of  the  persons 
on  board,  and  this  whether  or  not  it  is  found  expedient  to  place 
the  ship  under  quarantine  (;r).  In  case  the  above  provisions  are 
not  complied  with,  every  person  quitting  the  vessel  is  liable  to  a 
penalty.  The  section  also  provides  that  the  master  of  any 
vessel  to  which  the  section  applies  shall  hoist  and  continue  such 
signal  as  the  Order  in  Council  or  Privy  Council  shall  direct  (y). 

Documents  to  The  master  must  also,  if  his  ship  be  a  ^^  foreign  going  ship," 
toihemer^  deliver  to  the  mercantile  marine  office  superintendent  within 
cantile  marine  forty-eight  hours  of  the  ship's  arrival  at  her  final  port  of  des- 
tendent.^"^"  tination  in  the  United  Kingdom,  or  upon  the  discharge  of  the 
crew,  whichever  first  happens,  the  agreement  with  the  crew  (z). 
He  is  also  bound,  whether  his  ship  be  a  "foreign  going" 
or  a  "home  trade"  ship,  to  make  out,  whenever  the  crew 
is  discharged  in  the  United  Kingdom,  a  list,  in  a  form  sanc- 
tioned by  the  Board  of  Trade,  containing  particulars  as  to 
the  tonnage  of  the  ship,  the  voyage,  the  names,  ages,  place 
of  birth  and  qualities  of  the  crew,  and  as  to  the  wages  due  to, 
and  the  effects  belonging  to,  any  of  the  crew  that  have  died. 
These  lists  must  also  mention  any  marriages,  and  any  injuries 
to  the  crew,  which  have  occurred  on  board  («).  In  the  case  of 
home  trade  ships,  they  must  be  transmitted  half  yearly  to  a 
superintendent  of  a  mercantile  marine  office,  but  in  that  of 
foreign  going  ships,  they  must  be  delivered  to  the  superintendent 
before  whom  the  crew  is  discharged,  within  forty-eight  hours  of 
the  ship's  arrival,  or  on  the  discharge  of  the  crew,  whichever 
happens  first  (b). 

The  37th  section  of  the  Births  and  Deaths  Registration  Act, 

(x)  See  the  6  Geo.  4,  c.  78,  s.  3.  fonns  of  oertificates,   see  Appendix, 

{i/}  In  default  of  payment  of  the  '*  Forms,"  Nob.  22a,  27a. 

penalty,  offenders  may  be  imprisoned  (a)  The  M.  S.  Act,  1864,  s.  273.    So 

for  fdx  months.    The  Privy  Ooimcil  much  of  this  section  as  related  to  births 

have  recently  made  an  order  under  this  and  deaths  is  repealed  by  the  Births  and 

section  with  regard  to  certain  ports  in  Death  Kegistration  Act,  1874  (37  &  38 

the  West  Indies.     See  Appendix,  Or-  Vict.  c.  88,  s.  67).    Where  agreements 

ders  in  Council,  p.  87.  with  the  crew  have  been  entered  into 

(z)  The  M.  S.  Act,  1 864,  s.  1 6 1 .  If  the  in  the  form  sanctioned  by  the  Board  of 

ship  be  a  home-trade  ship  the  master  Trade,  the  lists  required  by  the  unre- 

must  comply  with  the  provisionis  of  the  pealed  portion  of  the  section  are  in- 

M.  S.  Act,  1864,  s.  162.    The  ship  can-  corporated  with  the  agreements.     See 

not  be  cleared  inwards  without  the  Appendix,  **  Forms,"  No.  24,  26,  25a, 

production  of   a  certificate  from  the  26b,  26o. 

superintendent  that  these  provisions  (b)  The  M.  S.Aoti  1864,88.274, 276. 
have  been  complied  with.      For  the 
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1874,  providee  that  the  master  of  every  British  ship  shall,  after 
the  birth  of  a  child  or  the  death  of  a  person  on  board  his  ship, 
record  in  his  log-book  or  otherwise  the  fact  of  such  birth  or 
death,  and  shall,  upon  the  arrival  of  the  ship  at  any  port  in  the 
United  Kingdom,  or  at  such  other  time  or  place  as  the  Board  of 
Trade  may  direct,  deliver,  in  such  form  and  manner  as  the  Board 
of  Trade  may  direct,  a  return  of  the  facts  so  recorded  to  the 
Registrar-Q-eneral  of  Shipping  and  Seamen  (c). 

In  the  case  of  foreign  going  ships  the  master  must  also,  within 
the  last-mentioned  periods,  deliver  to  the  superintendent  before 
whom  the  crew  is  discharged,  the  official  log.  In  the  case  of 
home  trade  ships,  this  log  must  be  transmitted  half-yearly  to  a 
mercantile  marine  office  superintendent  (d). 

The  master  is  also  bound  to  conform  to  all  the  regulations  Customs 
which  are  contained  in  the  Customs  Consolidation  Act,  1876, 
the  39  &  40  Vict.  c.  36,  and  the  Customs  and  Inland  Eevenue 
Acts,  1878  and  1879  (41  Vict.  c.  15 ;  42  &  43  Vict.  o.  21).  The 
entry  of  the  cargo  and  payment  of  the  duties  on  it,  which  attach 
upon  the  merchant  or  his  agent,  need  not  here  be  mentioned, 
but  the  following  requirements  of  the  statute  fall  within  the 
scope  of  the  master's  employment  (e). 

The  ship  must  be  brought  quickly  to  the  proper  place  of 
mooring  or  unlading,  without  touching  at  any  other  place.  The 
master  must  bring-to  at  the  stations  appointed  for  the  boarding 
of  the  officers  of  Customs,  and  he  must  provide  sufficient  room 
and  shelter  under  the  deck  for  any  of  these  officers  who  may  be 
stationed  on  board  (/).  The  officers  of  Customs  must  be  allowed 
to  board  the  ship  and  to  stay  on  board  imtil  all  the  goods  have 
been  delivered,  and  they  must  be  permitted  to  have  free  access 
to  all  parts  of  the  ship,  and  to  lock  up,  mark  or  secure  any  of 
the  goods  {g) .  Any  goods  found  concealed  on  board  are  liable  to 
forfeiture,  and  the  master  is  liable  to  heavy  penalties  if  any 
lock,  mark,  or  seal  placed  by  the  Custom  house  officers  is  wilfully 
opened,  altered,  or  broken,  or  if  any  goods  are  secretly  conveyed 

(c)  The37&38yict.  C.88,  8.  37,aiid  {e)  See  also  the  M.  S.  Act,  1862, 
Sched.  rV.  (Appendix,  p.  cccxxix.).  which  contains  provisionB  as  to  the 
The  directions  of  the  Board  of  Trade  delivery  of  goods  and  lien  for  freight, 
are  printed  in  the  Official  Log.    See  See  as.  66 — 78. 

Appendix,  "Forma,"  No.  43.  (/)  The  39  &  40  Vict.  c.  36,  s.  46. 

[d)  The  M.  S.  Act,  1864,  s.  286.  As  (^)  Any  unauthorised  person  board- 
to  the  duty  of  the  master  to  deliver  ing  a  ship  before  the  actual  arrival  at 
the  passenger  lists  required  by  the  her  place  of  discharge  without  the 
PasBengers  Act,  1865,  s.  100,  see  post,  consent  of  the  master  is  liable  to  a 
Chap.  SJ.,  Passeztqebs.  penalty.   The  M.  S.  Act,  1854,  s.  237. 

AUuood  V.  Case,  1  Q.  B.  D.  134. 
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away,  or  the  hatchways  are  opened  after  having  been  fastened 
down  (/). 

No  goods  (except  diamonds,  bullion,  lobsters  and  fresh  fish 
of  British  taking,  and  in  British  ships)  may  be  landed  without 
report  or  entry ;  nor  at  any  hours  except  those  sanctioned  by 
the  Commissioners  of  Customs ;  nor  may  any  goods  be  un- 
shipped or  landed  except  in  the  presence  of  a  custom  house 
officer  within  the  prescribed  hours,  and  at  a  duly  appointed  place 
for  the  landing  of  goods  (</).  The  master  must  also  whenever 
any  ship,  whether  laden  or  in  ballast,  arrives  from  parts  beyond 
the  seas,  make  due  report  of  such  ship  to  the  collector  or  other 
officer  within  twenty-four  hours  (A),  and  before  bulk  is  broken, 
according  to  the  requirements  of  the  statute.  The  report  must 
contain  the  particulars  and  description  of  the  goods,  in  a  form 
given  by  the  act,  and  must  also  mention  among  other  details  the 
name  and  tonnage  of  the  ship,  the  number  of  the  crew,  and  the 
number  of  alien  passengers  on  board  (*),  and  the  mdster  must 
state  that  he  has  not  broken  bulk  since  the  ship's  departure  from 
the  last  foreign  place  of  loading  (k). 

By  the  3  &  4  Vict.  c.  96,  the  master  is  not  allowed  to  report 
his  ship  until  he  has  signed  a  declaration  that  he  has  delivered 
at  the  post  office  all  letters  not  exempted  (/). 

At  the  time  when  the  report  is  made  the  master  must  deliver 
to  the  officers  of  customs,  if  required,  the  bills  of  lading  or  copies 
of  them,  and  must  answer  any  questions  put  to  him  as  to  the 
ship,  cargo,  crew,  or  voyage;  and  he  is  liable  to  a  heavy  penalty 
if  bulk  is  broken,  after  the  arrival  of  the  ship  within  four  leagues 
of  the  coast,  or  if  any  alteration  is  made  in  the  stowage  of  the 
cargo  so  as  to  facilitate  the  unlading  of  any  part  of  it,  or  if  any 
part  of  it  is  staved,  destroyed,  or  thrown  overboard,  or  any  pack- 
age is  opened,  unless  this  is  accounted  for  to  the  satisfaction  of 
the  Commissioners  of  Customs  (m). 


(/)  The  39  &  40  Vict.  c.  36,  s.  47. 

Iff)  lb,  8.  48. 

(A)  In  the  case  of  ships  examined 
under  the  Quarantine  regulations  re- 
port wiU  not  be  received  unless  upon 
production  of  the  Quarantine  certifi- 
cate. See  supra,  p.  149,  n.  {v).  See  also 
Pari.  Papers,  Sess.  1879,  No.  C  2262, 
p.  73. 

(i)  See  also  the  Alien  Registration 
Act,  1836  (6  &  7  Wm.  4,  c.  11),  s.  8, 
Supp.  App.,  p.  188,  which  provides 
that  the  masters  of  vessels  coming  from 
foreign  ports  shall  immediately  on  ar- 


rival declare  under  a  penalty  what 
aliens  are  on  board  or  have  landed 
from  their  vessels. 

{k)  The  39  &  40  Vict.  c.  36,  s.  60. 
The  48th  section  of  the  10  Vict.  c.  27 
provides  that  in  certain  cases  report 
may  be  refused  unless  the  harbour,  &c. 
rates  due  in  respect  of  the  ship  are 
paid  or  secured.     See  supra^  p.  134. 

(/)  The  3  &  4  Vict.  c.  96,  s.  36, 
Supp.  App.,  p.  140.  See  also  the 
1  Vict.  c.  36,  8.  6,  ib,  p.  139. 

(m)  The  39  &  40  Vict.  c.  36,  s.  53. 
As  to  the  provisions  of  the  Customs 
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By  the  Merchant  Shipping  Act,  1862,  s.  67,  if  the  owner  of 
goods  imported  fails  to  enter  or  land  them,  the  shipowner  may 
do  80,  subject  to  certain  conditions  (n). 

When  the  master  has  complied  with  the  Customs  regulations  Delivery  of 
lus  remaioing  duties  are  to  obey  the  regulations  of  the  harbour  cargo, 
or  port  in  which  his  vessel  may  be  (o),  and  to  deliver  the  cargo 
to  the  consignee  named  in  the  biUs  of  lading,  or  to  his  agent,  on 
payment  of  the  freight  and  of  any  other  charges  which  he  is 
entitled  to  make  ( ji?).  The  meaning  of  the  words  '^  on  payment 
of  freight"  in  bills  of  lading  and  charter-parties,  is  not  that 
freight  is  to  be  paid  either  immediately  before  or  immediately 
after  the  delivery  of  the  cargo,  but  that  the  two  acts  are  to  be 
concurrent,  and  the  master  may  demand  payment  of  the  freight 
each  day  on  the  cargo  delivered  (q). 

In  a  case  where  bags  of  rye  meal  were  shipped  on  board  a 
vessel  of  which  the  defendant  was  the  master,  some  weighed 
much  more  than  the  others,  but  they  were  mixed  together,  and 
the  master  knew  nothing  of  their  relative  weights.  The  master 
signed  two  bills  of  lading,  one  for  1,209  bags,  and  the  other  for 
467  bags.  The  latter  bill  was  described  to  be  for  467  bags, 
gross  35  tons,  9  cwt.,  and  at  the  foot  of  it  were  the  words,  "  con- 
tents unknown,  and  not  responsible  for  weight"  (r).  The  bills 
of  lading  did  not  identify  the  bags,  which  were  all  marked  alike. 


Aote  -with  respect  to  yeflsels  in  the 
fxwsting  trade,  see  supra,  p.  133,  n.  (c). 
And  as  to  where  a  clearance  inward  or 
a  transire  may  be  refused,  see  supra, 
p.  129;  and  theM.  S.  Act,  1854,  8.226. 

(m)  See  £eresfordY.  Montgomorie,  17 
C.  B.,  N.  S.  379  ;  Wilson  v.  London, 
Italian  and  Africttn  Steam  Navigation 
Company,  L.  B.,  1  G.  P.  61. 

(0)  See  ante,  p.  128.  The  Dockyard 
Ports  Begrulation  Act,  1865  (28  &  29 
Vict.  c.  125,  s.  5),  enables  the  Queen 
in  Council  to  make  regpilations  in  rela- 
tion to  any  dockyard  port.  See  Ap- 
pendiz,  p.  oclx.  For^a  list  of  the 
Orders  in  Council  made  under  this  act, 
see  Snpp.  Appendix,  p.  48. 

(p)  Fost,  Chap.  VI.,  CoKTBAcrr  of 
AiTBEiOHTiasxrT.  An  order  by  the 
owner  of  a  ship  to  a  house  at  a  foreign 

Sort  to  collect  the  freight  has  been 
eld  to  take  the  matter  out  of  the 
hands  of  the  master.  See  The  Ed- 
tnond.  Lush.  57.  With  respect  to 
the  duty  of  the  master  to  obey  the 
orders  of  tho  consignee  as  to  the  place 
of  dehvery,  see  The  Felix,  L.  B.,  2 
A.  k  £.  273. 


{q)  Black  V.  Rose,  2  Moore  P.  C.  C.  (N. 
S.)  277 ;  Fagtiter  v.  James,  L.  B. ,  2  C.  P. 
348.  See  also  the  M.  S.  Act,  1862,  c. 
63,  s.  67,  explained  by  Wilson  v.  Italian 
Steam  Navigation  Company,  L.  B.,  1  C. 
P.  61.  Where  a  bill  of  lading  provided 
that  if  the  consignee  was  not  ready  to 
receive  goods  as  soon  as  the  ship  was 
ready  to  unload  the  master  was  to 
land  and  warehouse  them  at  the  ex- 
pense of  the  consignee,  it  was  held 
that  the  contract  was  divisible,  and 
that  even  if  the  consignee  was  ready 
to  receive  only  part  of  the  goods  at  the 
exact  moment  the  ship  was  ready  to 
discharge  them,  yet  the  master  was 
bound  to  deliver  to  him  the  remainder 
as  soon  as  ever  the  consignee  was 
ready  to  receive  them.  See  also  Mors 
le  Blanch  v.  Wilson,  L.  B.,  8  C.  P.  227. 

(r)  In  Lebeau  v.  The  General  Steam 
Navigation  Company,  L.  B.,  8  C.  P.  88, 
it  was  held  that  the  effect  of  these 
words  is  to  exclude  altogether  the  de- 
scription of  the  goods  in  the  bill  of 
lading.  See  also  The  Feter  der  Grosse^ 
1  P.  JJ.  414. 
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nor  did  they  indicate  that  the  bags  were  for  two  different  con- 
signees. The  master  delivered  by  mistake  to  the  consignee  of 
the  467  bags,  which  should  have  been  of  the  larger  weight,  several 
bags  which  were  only  of  the  smaller  weight.  Under  these  cir- 
cumstances, the  Court  of  Exchequer  was  divided  in  opinion  as 
to  the  master's  liability.  The  Exchequer  Chamber  held  that  the 
master  was  responsible  for  the  non-delivery  of  the  bags  of  the 
larger  weight  (s).  It  has  been  held  in  the  Court  of  Admiralty, 
that  if  bills  of  lading  are  presented  to  the  master  by  two  dif- 
ferent holders,  and  he  delivers  the  goods  to  one,  the  other  acquires 
no  right  of  action  against  him  by  reason  of  this  delivery,  for  he 
is  not  bound  to  ascertain  which  of  the  two  holders  has  the  better 
right  (t).  If  freight  for  the  whole  voyage  is  offered  at  an  inter- 
mediate port,  where  the  ship  is  detained  by  no  fault  of  the 
merchant,  and  there  is  no  prospect  of  the  ship  being  able  to 
prosecute  her  voyage  within  a  reasonable  time,  the  master  is  not 
justified  in  refusing  to  unload  the  cargo  (u). 


Febsonazi 

T.TABTT.TTY  ON 
CONTSACTB. 


Fifthly,  as  to  the  liahiUty  of  the  master^  and  that  of  the  owners 
and  of  the  freighters^  arising  out  ofhi^  acts. 

As  the  master  is  not  merely  an  ordinary  agent,  but  to  some 
extent,  and  for  some  purposes,  the  owner  of  the  ship  for  the 
time  being,  his  acts  not  only  bind  his  principal,  as  those  of  an 
ordinary  agent,  but  he  is  personally  bound  by  them,  unless  he 
expressly  confines  the  credit  to  the  owner,  and  excludes  any 
liability  on  his  own  part  {x).  He  is  also  usually  liable  for  all 
acts  of  negligence  or  misfeasance  on  the  part  of  the  crew,  by 
which  the  cargo  or  the  property  of  others  is  injured  (y).     But 


(*)  Bradley  v.  Bunipace,  7  H.  &  N. 
200;  S.  C.y  in  Error,  1  H.  &  C.  621.  In 
the  Court  below,  Pollock,  C.  B.,  and 
Wilde,  B.,  held  that  the  master  was 
not  liable.  Bramwell  and  Channell, 
BB.,  were  of  a  contrary  opinion. 
When  the  consignment  was  specified 
by  weight  in  the  body  of  a  bill  of 
lading,  which  afterwards  contained 
the  printed  form  "  weight,  contents 
and  value  unknown,''  the  Court  held 
that  the  two  statements  must  be  read 
together,  and  meant  that  the  person 
who  signed  the  bill  had  no  actual 
Imowledge  of  the  real  weight  of  the 
goods;  but  inserted  in  the  bill  the 
weight  that  he  was  told  by  the  skip- 
per, and  calculated  the  freight  upon  it. 
JeMel  V.  Bathy  L.  R.,  2  Ex.  267.  See 
also  Blanehet  v.  FowelVa  LlaniivU  Col- 
lieries Company,  L.  B.,  9  Ex.  74. 


{t)  The  TigrcM,  Br.  &  L.  38. 

\n)  The Patria,  L.  B.,  3  A.  &  E.  436. 

[x]  Garnam  v.  Bennett ^  2  Str.  816 ; 
Hosfeins  t.  Stayton,  Cas.  temp.  Hard- 
wicke,  376  ;  Story  on  Agency,  s.  116; 
Sseery  v.  Cobb,  6  C.  &  P.  368. 

(y)  Molloy,  B.  2,  c.  3,  s.  13.  Where 
a  master  (an  infant)  contracted  to  bring 
goods  to  England,  but  did  not  deliver 
them,  it  was  held  that  he  was  liable  in 
the  Admiralty  Court  notwithstanding 
his  infancy,  the  suit  being  in  the  nature 
of  detinue  or  trover  at  common  law. 
1  Roll.  Abr.  630,  Fumes  v.  Smith,  In 
Michell  V.  Broum,  28  L.  J.,  M.  0.  63,  it 
was  held,  that  the  owner  of  a  vessel 
might  be  convicted  of  throwing  rub- 
\ymi  into  a  navigable  river  oontraiy 
to  the  64  Q«o.  3,  c.  169,  s.  11,  although 
he  was  not  on  board  when  the  act  was 
done. 
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he  is  not  liable  for  trespasses  oommitted  by  them  wilfully,  or  for 
acts  done  beyond  the  scope  of  their  ordinary  employment  (z) ; 
nor  does  the  ordinary  rule  with  reference  to  the  master's  liability 
apply  to  the  captain  of  a  Queen's  ship,  who  has  no  power  of 
selecting  his  ofiBlcers  and  crew,  and  who  could  not,  therefore, 
in  fairness  be  made  answerable  for  those  whom  he  has  not 
chosen  (a).  We  have  seen  {b)  that  the  clauses  of  the  Merchant 
Shipping  Act,  1854,  and  the  Amendment  Act  of  1862,  which  limit 
the  liability  of  owners,  do  not  apply  to  a  case  where  a  master  who 
is  also  part  owner  has  by  his  default  contributed  to  the  damage  (c). 

The  master,  under  the  general  authority  which  he  possesses,  Powee  to 
may  do  all  things  necessary  for  the  due  and  proper  prosecution  ^J^^^ 
of  the  Toyage  in  which  the  ship  is  engaged  (d).  And  contracts 
entered  into  by  him  relative  to  her  usual  employment  are  bind- 
ing on  the  owner  {e).  Where,  however,  goods  are  shipped 
under  a  charter,  the  master  cannot  cancel  it  and  enter  into  a 
new  one,  and  should  he  do  so  the  original  charter  wiU  still  be 
binding  as  between  the  owners  and  consignees  of  the  cargo  (/). 
The  implied  authority  of  the  master  does  not,  however,  usually 
exist  in  cases  in  which  the  owner  can  himself  personally  interfere ; 
as,  for  instance,  when  the  ship  is  in  a  port  where  the  owner 


{z)  Boweher  y.  Noidsirom,  1  Taunt. 
568. 

(a)  liieholton  v.  Mountey^  16  East, 
384. 

(b)  AniCy  p.  81 ,  n.  (p).  See  the  M. 
8.  Act,  1854,  88.  503,  516  ;  and  the  M. 
8.  Act,  1862,  8.  54. 

(r)  In  an  old  case,  where  a  master 
was  joined  as  a  defendant  in  an  action 
against  the  owners,  it  was  held  that 
he  was  entitled  to  the  benefit  of  the 
protection  which  his  co-defendants 
claimed  because  the  damages  awarded 
must  haye  been  joint ;  Wilson  y. 
Diekwn,  2  B.  &  A.  2.  But  now, 
since  the  Judicature  Acts,  no  such 
technical  rule  can  preyail. 

(rf)  Per  Lord  Abing^r,  in  Arthur  y. 
BartoHy  6  M.  &  W.  138.  This  au- 
thority is  derived  from  and  governed 
by  the  municipal  law  of  the  country  to 
which  the  ship  belongs.  Lloyd  v. 
Ouiberty  L.  R.,  1  Q.  B.  116 ;  The  Ear- 
naky  L.  R.,  2  P.  C.  505.  As  to  the 
authority  of  a  master  to  render  salvage 
service,  see  The  Thetia,  L.  R.,  2  A.  & 
£.  365. 

(e)  Boson  Y,  San/ord,  Garth.  58;  Ellis 
y.  Turnery  8  T.  R.  531 ;  Speering  v. 
Jkgrave^  2  Yem.  643  ;  The  Meaeageriee 


imperialea  v.  BaineSy  11  W.  R.  322. 
Where  a  vessel  under  charter-party 
was  put  up  as  a  general  ship  by  the 
master  who  signed  bills  of  lading,  it 
was  held  that  the  owners  were  bound 
by  them.  The  Figlia  Maggiore,  L.  R., 
2  A.  &  E.  106.  See  also  as  to  the  au- 
thority of  the  master  to  settle  claims 
for  freight  and  demurrage,  Alexander 
V.  Dowiey  1  H.  &  N.  152.  Where  the 
master  of  a  ship  signs  a  bill  of  lading 
in  his  own  name  and  is  sued  upon  it, 
and  judgment  is  obtained  against  him 
though  without  satisfaction,  an  action 
will  not  lie  against  the  owner  of  the 
ship  upon  the  same  bill  of  lading. 
Prieslly  v.  Ferniey  3  H.  &  0.  977.  As 
to  the  authority  of  master  where  the 
owner  is  changed  during  the  voyage, 
see  Mercantile  and  ExcJuinge  Bank  v. 
Gladstoney  L.  R.,  3  Ex.  233. 

(/)  Feareon  v.  GoKhaiy  17  0.  B., 
K.  S.,  352.  See  also  Thontae  v.  Lewie, 
4  Ex.  Div.  18.  If,  however,  at  a 
foreign  port  the  ag^nt  of  the  charterer 
refuses  to  take  a  full  cargx),  the  master 
may  fill  his  ship,  signing  bUl  of  lading 
for  the  best  freight  he  can  g^et.  Fear- 
eon  y.  Qoaehen^  Hi  eupra. 
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resides,  or  at  which  he  has  beforehand  appointed  an  agent  (g). 
The  master  may  bind  the  owners  for  repairs  necessary  for  the 
prosecution  of  the  voyage,  and  for  money  borrowed  and  em- 
ployed for  this  purpose,  and  these  powers  are  not  confined  to 
cases  arising  abroad,  but  exist  abo  in  a  port  in  England,  when 
the  owners  have  no  resident  agent  there  (A).  And  in  a  modem 
case  where  a  master  borrowed  a  small  sum  of  money  at  an 
English  port  to  purchase  provisions  necessary  for  the  use  of  the 
ship,  the  Court  held,  that  the  jury  was  justified  in  inferring  that 
there  was  a  reasonable  necessity  for  this  act,  although  there  was 
no  proof  that  the  goods  could  not  have  been  obtained  on  credit, 
and  the  owner  lived  within  one  day's  post  (?*).  It  is  usually 
otherwise  where  the  owner's  residence  is  so  little  distant  from 
the  port  that  the  master  may  readily  communicate  with  him  (k). 
But  in  all  these  cases  the  authority  of  the  master  is  confined  to 
such  outlay  as  is  immediately  necessary  for  the  purpose  of 
bnngmg  tlie  ship  to  lier  destination ;  therefore,  altLiougt  ne 
may  borrow  moneywHere^eady  money  is  necessary,  that  is  to 
say,  where  certain  payments  must  be  made  in  the  course  of  the 
voyage  for  which  credit  is  never  given,  he  may  not  borrow  to 
pay  for  work  previously  done  on  credit.  Where  a  master  bor- 
rowed money  to  pay  for  repairs  and  towage  already  done,  it  was 
held  that  the  owner  was  not  liable,  although  he  might  have  been 
liable  upon  the  original  contract  imder  which  the  repairs  and 
towage  were  done  (/). 
*  An  owner  who  has  become  owner  since  the  ship  sailed,  and 
who  has  not  in  any  way  recognized  the  agency  of  the  master,  is 
not  usually  bound  as  such,  by  contracts  for  necessaries  made  by 


(ff)  Gunn  r.  Roberts,  L.  R.,  9  C.  P. 
331.  It  was  held  in  this  case  that  a 
ship  chandler,  who  in  ignorance  of 
there  being  an  agent  at  the  port,  fur- 
nishes goods  or  advances  money  for 
the  ship^s  use  upon  an  order  given  by 
the  master  without  the  owner's  au- 
thority, cannot  recover  the  price  of  the 
goods  or  the  amount  of  the  loan  from 
the  owner  if  at  the  time  of  supplying 
the  goods  or  advancing  the  money  he 
had  the  means  of  knowing  that  an 
agent,  able  and  willing  to  furnish  what 
was  requisite  for  the  ship,  had  been 
appointed  by  the  owner  to  act  at  the 
foreign  port. 

(A)  Gary  v.  White,  5  Bro.  P.  C.  326  ; 
Robinton  v.  Lyall,  7  Price,  592 ;  Arthur 
V.  Barton,  6  M.  &  W.  138 ;  John*  v. 


Simons,  2Q.B.424;  The  Great  Eastern , 
L.  R.,  2  A.  &  E.  88.  By  19  &  20  Vict, 
c.  97,  s.  8,  all  ports  within  Great  Bri- 
tain and  Ireland,  the  Channel  Islands 
and  the  islands  adjacent,  if  part  of  the 
Queen's  dominions,  are  to  be  deemed 
home  ports  in  relation  to  the  rights 
and  remedies  of  persons  having  claims 
for  repairs  done  or  supplies  furnished 
to  ships. 

ft)  EdtcardsY.  HaviU,  14  C.  B.  107. 

\k)  Stonehouse  v.  Gent,  2  Q.  B.  431, 
note. 

{t)  Beldon  v.  Campbell,  6  Exch.  886, 
where  see  the  observations  of  Martin, 
B.,  on  Robinson  v.  Lyall,  7  Price,  592. 
And  see  Strickland  v.  Keilson,  7  Sess. 
Gas.  (3rd  Series)  400. 
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the  master  abroad  {m) .  But  where  necessaries  have  been  supplied 
in  on  English  port  to  a  foreign  ship  a  liability  for  the  supply  of 
necessaries  follows  the  ship  into  the  hands  of  an  innocent  pur- 
chaser ;  and  it  makes  no  difference  that  the  transferor  is  a  fo- 
reigner resident  abroad  and  the  purchaser  a  British  resident  (n). 

It  is  doubtful  whether  the  master  has  authority  to  bind  the 
owner  by  stipulations  in  a  charter-party  with  respect  to  ad- 
Tances  to  be  made  to  the  master  by  the  charterer  against  the 
freight  (o). 

The  term  **  necessaries,"  in  cases  of  this  kind,  means  such 
things  as  are  fit  and  proper  for  the  ship  upon  her  voyage  (p). 
Where  the  master  obtains  credit,  or  borrows  money  to  repair  or 
victual  the  ship,  the  proof  of  the  necessity  for  so  doing,  and  of 
the  proper  application  of  the  money,  rests  with  the  person  who 
gives  such  credit  or  lends  the  money  {q).  If  there  was  no  occa- 
sion for  it,  the  master  alone  is  debtor,  and  not  the  owners  (r). 
In  a  suit  for  disbursements  in  the  Admiralty  Court,  it  was  held 
that  a  master  was  entitled  to  charge  against  the  owner  the  ex- 
pense of  defending  himself  at  a  foreign  port  against  a  charge  of 
murder  brought  by  two  of  the  crew  in  revenge  for  his  having 
punished  them,  and  also  the  amount  of  a  recognizance  to  prose- 
cute them  for  perjury,  which  he  had  forfeited  rather  than  detain 
his  ship  («).  The  master  has  no  power,  however,  to  bind  his 
owners  in  respect  of  matters  connected  with  the  voyage  but  not 
necessary  for  its  prosecution.  Therefore,  where  disabled  sailors 
had  been  landed,  and  there  was  no  probability  that  they  would 
be  able  to  return  to  the  ship  and  resume  their  duties,  it  was  held 


i; 


[m)  Mackmzit  v.  Fooley,  1 1  Exch.  638. 

(«)  TheEUaA.  Clark,  Br.  &  L.  32  ; 
32  L.  J.,  P.  M.  &  A.  211.  See  ante, 
pp.  97,  98. 

(0)  Gibb9\,Charleton,2Qli,J,,'Exc\i, 
321.  In  Ashwell  v.  Wood,  3  Jur., 
N.  S.  232,  a  maater  was  entrusted  by 
A.,  a  stranffer,  with  5,000  dollars,  to 
be  paid  on  the  completion  of  a  contract 
which  afterwards  went  off,  and  he  ap- 
plied the  money  in  the  purchase  of  pro- 
▼isions,  necessanr  rei>airs,  and  wages 
for  the  benefit  of  the  owners,  and  for- 
warded to  A.  a  bill  of  exchange  on  the 
owners  for  the  amount  (which  they 
refused  to  accept)  and  as  a  collateral 
security  a  biU  of  lading  for  a  portion 
of  the  cargo.    Upon  a  biU  being  filed, 

lying  that  the  money  might  be  paid 

the  owners,  or  that  it  might  be  de- 
that  A.  was  entitled  to  a  lien 


on  the  portion  of  the  cargo  comprised 
in  the  bill  of  lading,  it  was  held,  that 
as  to  so  much  of  the  plaintiff's  money 
as  the  defendants  had  had  the  benefit 
of,  although  the  acts  of  the  master 
were  unauthorized  by  them,  the  plain- 
tiff was  entitled  to  the  proceeds  of  the 
cargo. 

(/?)  Webster  v.  Seekamp,  4  B.  &  A. 
352 ;  and  see  ante,  p.  99. 

{q)  Mackintosh  v.  Miteheson,  4  Exch. 
175;  £oeher  v.  Busher,  1  Stark.  27; 
Talmer  v.  Gooeh,  2  ib,  428  ;  Thaeker  v. 
Moatee,  2  M.  &  Kob.  79.  See  also  The 
AaUjee  Willemina,  L.  R.,  1  A.  &  E. 
107,  where  advances  to  pay  averages 
were  held  not  to  be  necessaries. 

(r)  Thaeker  v.  Moatee,  %ibi  sup.  See 
post,  Chap.  VIII.,  Hypotheoation. 

(«)  The  Jatnes  Seddon,  L.  B.,  1  A.  & 
E.  62. 
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that  the  master  oould  not  pledge  the  owner's  credit  for  their 
board  and  lodging  (t). 

Hypotheca-  The  authority  of  the  master  to  sell  or  pledge  the  ship  or  cargo 
ship  or  cargo,  in  cases  of  necessity  will  be  noticed  in  Chapter  VIII.  on  Hypo- 
THECATiON.  It  is  right,  however,  to  mention  here,  that  the 
master  has  no  authority  to  hypothecate  the  ship  save  for  neces- 
sary repairs,  unless  he  is  without  funds  and  is  unable  to  provide 
funds  in  any  other  way  than  by  hypothecation ;  and  it  is  neces- 
sary to  the  validity  of  the  transaction  that  the  repayment  of  the 
loan  should  be  made  to  depend  on  the  arrival  of  the  ship.  An 
instrument  providing  that  if  bills  drawn  by  a  master  on  his 
owners  were  not  accepted  or  paid  the  lender  might  take  posses- 
sion of  the  ship,  was  held  to  be  inoperative  as  a  bottomry  bond  (u) . 
Although  the  immediate  control  of  the  ship  as  to  her  employ- 
ment is  vested  in  the  master,  he  has  no  power  to  alter  the 
voyage  {x)y  or  to  vary  the  rate  of  freight  at  which  goods  are  to 
be  shipped  (2/),  in  contravention  of  the  agreement  made  between 
his  owner  and  the  freighter,  or  to  make  freight  payable  before- 
hand, or  to  any  person  other  than  the  owner  (2) ;  nor  can  he 
.  charge  His  owners  by  signing  bills  of  lading  for  more  cargo  than 
is  shipped  {a). 


Liability  of 
owners  for  his 
torts. 


The  owners  are  not  only  liable  upon  contracts  entered  into  by 
the  master,  but  may  be  made  answerable  in  tort  for  acts  done 
by  him  in  the  ordinary  course  of  his  duty  (b).  Where  he  is  ap- 
pointed by  the  owners,  this  liability  has  been  held  to  attach  to 
them  although  the  ship  has  been  chartered  to  Government  or  to 
private  individuals,  and  is,  as  far  as  her  disposition  is  concerned, 
under  the  direction  of  an  agent  appointed  by  the  charterers  (c). 


{t)  Organ  v.  BrodU^  10  Exch.  449 ; 
The  Bonne  Emiliey  L.  R.,  1  A.  &  E.  19. 

(u)  Stainbank  v.  Fenning,  1 1 C.  B.  51 ; 
The  Emancipation,  1  Rob.  124.  The 
law  forbids  the  creditor  to  have  a  di- 
rect remedy  on  the  bond  itself  against 
the  owner  as  well  as  the  ship,  but  a 
bottomry  bond  maybe  given  at. the 
same  time  with  and  as  a  collateral  se- 
curity for  bills  drawn  on  the  owner — 
for  the  money  borrowed.  Stainbank  y, 
Shephard,  13  C.  B.  418;  The  Staf^ 
fordehire,  L.  R.,  4  P.  C.  194 ;  The 
Onward,  L.  R.,  4  A.  &E.  38.  The  owner 
may,  if  he  think  fit,  hypothecate  the 
ship,  and  make  himself  personally  lia- 
ble. See  the  judgment  in  wCllit  v. 
Palmer,  7  C.  B.,  N.  S.  360. 


{x)  Burgon  v.  Sharpe,  2  Camp.  62. 
See  also  ante,  p.  156. 

{u)  JDewell  v.  Moxofi,  1  Taunt.  391. 

(z)  The  Sir  Henry  Webb,  18  Jur.  639 ; 
Walsh  Y,Provan,  8  Exch.  843;  Beynolde 
V.  Jex,  34  L.  J.,  Prob.  &  Adm.  251. 

(a)  McLean  v.  Fleming,  L.  R.,  2  H. 
L.  Sc ;  Brown  v.  Fowell,  ^.  Steam  Coal 
Co.,  L.  R.,  10  C.  P.  562 ;  Hubbenty  y. 
Ward,  8  Exch.  330.  The  statement  in 
the  biUs  of  lading  is  ordinarily  conclu- 
sive against  himself.  (18  &  19  Vict, 
c.  111,  s.  3.)     See,  however,  poat^  CJon- 

TBACT  OF  AfFBEIOHTICENT. 

(b)  The  Excelsior,  L.  R.,  2  A.  &  E. 
269. 

{c)  Fletcher  v.  Braddick,  2N.  R.  182; 
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The  owners  are  not,  however,  responsible  for  damage  wilfully 
done  by  a  master,  where  the  act  is  not  within  the  scope  of  his 
ordinary  duty  or  sanctioned  by  them  (d).  Where  a  master, 
acting  bond  fide  and  meaning  to  execute  the  duties,  of  his  em- 
ployment, sold  a  portion  of  the  cargo  under  circumstances  not 
justifying  the  step,  this  was  held  to  be  a  joint  conversion  by 
him  and  his  owner,  for  which  both  were  liable  to  the  merchant 
in  an  action  of  trover  {e). 

The  master,  whilst  afloat,  or  in  a  foreign  port  where  there  is  His  poweb 
no  agent  of  the  shipper,  acts  in  a  double  capacity ;  he  is  the  ^m^™ 
agent  of  the  owner  as  to  the  ship  and  freight,  and  of  the  mer- 
chant as  to  the  goods  (/) ;  and  he  should  in  these  cases  do  that 
which,  in  the  exercise  of  a  sound  discretion,  is  the  best  for  both 
parties  {g).  One  of  the  most  critical  points  he  has  to  decide  is, 
whether,  in  the  event  of  the  ship  receiving  such  an  injury  during 
the  voyage  as  to  prevent  her  from  completing  it  under  any  cir- 
cumstances, the  cargo  should  be  transhipped,  so  that  it  may  be 
conveyed  to  its  port  of  destination,  or  should  be  sold  (A).  He 
cannot  bind  the  merchant  by  a  contract  for  the  forwarding  of 
the  goods  in  a  substituted  ship,  and  at  another  rate  of  freight, 
without  making  every  reasonable  effort  to  communicate  with  the 
merchant  (t).  The  implied  authority  of  the  master  to  sell  the 
cargo  only  arises  in  cases  where  there  is  a  necessity  for  an  early 
sale  and  communication  with  the  owner  is  impracticable  (/). 

Another  important  agency  which  the  master  may  be  called  Aobnoy  in 
upon  to  exercise  arises  in  cases  of  constructive  total  loss.     In  ^^^  ®^  ^^' 

*  ,  ,  STEUCTIVB 

these  cases  it  often  becomes  a  question  whose  agent  he  is  in  total  loss. 
the  performance  of  any  particular  acts  which  he  may  do  for  the 
benefit  of  all  concerned.     The  true  rule  appears  to  be,  that,  so 

Fenton  v.  Dublin  Steam  Packet  Company ^ 
8  A.  &  £.  836. 

(d)  Th^  Druid,  I  W.  Rob.  391 ;  The 
Ida,  1  Lush.  6. 

(e)  Ewhank  v.  Nutting,  7  C.  B.  797 ; 
Sehusier  y,  M'Keliar,  7  £.  &  B.  704. 

(/)  Per  Lord  Dexunan,  in  Shipton  v. 
Thornton,  9  A.  &  E.  337.  He  is  not, 
however,  the  agent  of  the  owners  of 
the  cargo  unlees  in  cases  of  necessity. 
Per  Lord  StoweU,  in  The  Mercuriue, 
1  Rob.  84.  See  Wagttaffy.  Andereon, 
4  C.  P.  D.  283,  where,  having  regard 
to  Uie  special  terms  of  the  charter- 
party,  it  was  sought  to  render  the 
chazterers  liable  for  the  act  of  the 


master  in  improperly  selling  the  cargo ; 
it  was  held  that  the  master  in  scUing 
the  cargo  did  not  act  as  the  ag^nt  of 
the  charterers. 

{g)  Per  Lord  Mansfield,  Millee  y. 
Fteteher,  Doug.. 234;  per  Buller,  J., 
1  T.  R.  612,  note ;  Matthews  v.  Gibbs, 
30  L.  J. ,  Q.  B.  65 ;  Notara  v.  JTenderaon, 
L.  R.,  7  Q.  B.  226.  See  also  the  judg- 
ment of  the"  Privy  Council  in  The 
Cargo  ex  Argos,  L.  R.,  6  P.  C.  165. 

(A)  See  post,  Chap.  VI.,  Contbacp 

OF  APFSEIOHTliENT. 

(\)  See  Gibbs  v.  Grey,  2  H.  &  N.  22. 
\j)  Morse  v.  The  Australasian  Steam 
N,  Co,,  L.  R.,  4  P.  C.  222. 
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long  as  he  acts  bond,  fide  and  within  the  limits  of  his  authority, 
he  is  the  agent  (although  involuntarily  created)  of  that  person, 
whether  the  assured,  or  the  underwriter,  in  whom  the  interest 
and  risk  may  be  vested  at  the  time,  although  that  fact  may  not 
be  determined  until  afterwards  (A*). 


Jettison. 


Another  instance  in  which  the  master  must  exercise  the  dis- 
cretion of  an  authorized  agent  over  the  cargo  arises  in  the  case 
of  jettisoiiy  which  is  the  throwing  overboard  of  goods  from  ne- 
cessity, to  lighten  the  vessel  in  a  storm,  or  to  prevent  capture. 
Whether  such  a  necessity  exists  as  to  justify  the  sacrifice  depends 
upon  the  circumstances  of  each  case;  but  if  it  does,  the  authority 
of  the  master  is  clear.  He  may,  in  the  reasonable  exercise  of 
his  discretion,  select  what  articles  and  determine  what  quantity 
shall  be  sacrificed ;  indeed,  in  cases  of  extreme  necessity,  when 
the  lives  of  the  crew  cannot  otherwise  be  saved,  he  may  throw 
the  whole  cargo  overboard  (/). 


Raksou. 


There  exists  also,  by  the  general  maritime  law,  a  right  on  the 
part  of  the  master,  when  the  ship  or  cargo  is  captured  by  an 
enemy,  or  by  pirates,  to  ransom  it  on  behalf  of  the  owners  to 
the  extent  of  its  value  {m).  In  the  former  of  these  cases,  how- 
ever, the  legislature  of  this  country  has,  from  obvious  motives 
of  policy,  from  time  to  time  passed  provisions  restricting  this 
right.  The  act  now  in  force  is  the  "  Prize  Act,  1864  "  (w),  and 
the  45th  section  enables  the  Queen,  by  order  in  council,  to  make 
orders  for  prohibiting  or  allowing  the  ransoming  of  any  ship  or 
goods  belonging  to  her  subjects,  and  captured  by  her  Majesty's 
enemies  (o).     But  in  the  latter  case  the  right  still  remains. 


{k)  Post,  Chap.  VII.,  Iitourance. 
In  Benson  v.  Chapman^  2  H.  of  L.  Cases 
720,  it  is  said  that  the  duty  of  the 
master,  in  case  of  damage  to  the  ship, 
is  to  do  all  that  can  be  done  towards 
bringing  the  adventure  to  a  successful 
termination,  to  repair  the  ship,  if  there 
be  a  reasonable  prospect  of  doing  so  at 
an  expense  not  ruinous,  and  to  bring 
home  the  cargo,  and  earn  the  freight 
if  possible.   ' 

\t)  Per  Lord  Stowell,  in  The  Grati- 


tudiney  3  Kob.  258 ;  and  posty  Chap. 

VI.,  CONTRACJT  OP  AfFSEIOHTMENT. 

(m)  Per  Lord  Stowell,  in  The  Gra^ 
titudinef  ttbi  sup. 

(«)  The  27  &  28  Vict.  c.  25,  Ap- 
pendix,  p.  ccxlix.  The  45th  section 
of  the  act  confers  jurisdiction  in  cases 
of  ransom  upon  the  Admiralty  Division 
of  the  High  Court. 

(o)  PosCy  Chap.  VI.,  Contract  of 
AFFREiaHTiiENT,  and  the  27  &  28  Vict, 
c.  25,  s.  45. 


(    161     ) 
CHAPTEE  IV. 


THE   CREW. 


PAGE 

The  Obddtaby  Crew   ...  162 
Certificated  Engixeers  in 

Steamships    ....  162 
Examination,  tkc.     ...  163 
Parish  aitd  other  Appren- 
tices      165 

Impressment 167 

Exemptums 167 

NayalBeserve 169 

Statutory  Provisions  for 

Protection  OF  Seamen  170 

Begistraiion 171 

Lists  of  the  Crew      .     .     .  171 
OvercJiarges     in     Lodging 

Houses,  <kc 172 

Local  Marine  Boards  .  .  173 
Mebcantilb  Marine  Offices  175 
Superintendents  of  Mer- 
cantile Marine  Offices  .  175 
Duties  of  the  Crew  ...  177 
Breaches  of  Duty  ....  178 

Disobedience 178 

Desertion 179 

Statutory  Enactments  for 
the  Preservation  op 
Discipline     ....  181 
Entry  of  Offences  in  Official 

Log 183 

Apprehension  of  Deserters  dhe,  184 
Ships  to  which  Enactments 
apply      .     .     .     •     .     .  186 
Bight  of  Seamen  to  apply 
FOR  Survey  of  TJnsea- 
worthyShip     .    .    .187 
Procedure  and  Jurisdiction 

WITH   respect  to   OF- 
FENCES   188 

Summary  proceedings  before 
Justices 189 

Appealfrom  Summary  Con- 
viction .190 

Naval  Courts  Abroad    .     .  190 

Offences  on  High  Seas  and 
Abroad 192 

Inquiries    before  Consular 

Officers 192 

Bights  of  the  Crew    .    .    .193 
Engagement  of  Seamen  .    .  194 

Agreements  with  the  Crew  .  194 

Implied  obligation  as  to  Sea- 
worthiness  of  Ship    .     .197 

Authorized  Form  of  Agree- 
ment   198 

Penalty  for  Shipping'  Sea- 
men without  Agreement  .  202 
MP. 


PAGE 

Provisions  for  Health  of 

Crew 203 

Bight  to  Complain  of  Food  203 
Compensation  in    cases  of 

Short  Allowance   .     .     .  204 

Medicines 204 

Medical    Examination    of 

Seamen 208 

Expenses  in  case  of  Illness 

or  Death 208 

Rights  of  Crew  with  respect 

to  Space,  Air,  &c,      .    .  210 

Discharge  of  the  Crew  .    .  210 

Before  Commencement  of  the 
Voyage 210 

Discharge  out  of  the  Queen* s 
Dominions 210 

Protection  against  Abandon- 
ment Abroad    ....  210 

Belief  of  Distressed  Seamen 
Abroad 213 

Wages 216 

Ordinary  Contract  and  its 

Incidents 216 

A  llotmen  t  of  Wages  by  Notes  218 
Common  Law    Bule    that 

Wages    were    dependent 

upon  Freight  ....  219 
Bight  to  Wages  under  M,  S. 

Acts  ,  .  .•  .  .  .  .220 
Effect  of  Injuries  and  Death 

on  Bight  to  Wages  .  .221 
Wages  on  Volunteering  into 

the  Navy 224 

Bight  to  Additional  Bemu- 

neration 225 

Forfeiture  OF  Wages.    .    .226 
By  Befusing  to  Defend  Ship  226 

By  Desertion 226 

Effect  of  other  Misconduct .  228 
Application    of    Forfeited 
Wages 230 

Payment  of  Wages  on  Dis- 
charge      230 

Duty  of  Master  to  Deliver 

Account  of  Wages  .  .  231 
Discharge  before  Mercantile 

Marine  Superintendent  .  232 
Certificate  of  Discharge      .  232 
Beport  of  Character  .     .     .  232 
Disposal  of  Wages  andEffects 
of  Seamen  Dying  on  Voy- 
age      •  235 

M 


162 


THE  CRKW. 


PAGE 

Be^tedies  for  the  Becovery 

OF  Wages 239 

Jurisdiction  of  the  Admi- 
ralty Division  ....  240 

Maritime  Lien  for  Wages  .  241 

Within  what  Time  Actions 
must  he  brought     .     .     .  242 

Effect  of  Illef/ality  of  the 
Voyage    .    ' 243 


PAGE 
Summary  Jurisdiction    of 

Magidrates 244 

Jurisdiction     of     County 

Courts 244 

Suits  by  Foreign  Seameii    .  245 

Charitable  Corporations 
FOR  THE  Belief  of 
Seamen 245 


Thb  osdi- 

NAST  CbEW. 


In  an  earlier  Chapter  some  of  the  rights  and  duties  of  the  crew 
have  been  incidentally  mentioned;  it  is  now  proposed  to  consider 
the  subject  more  fully. 

The  crew,  in  the  ordinary  sense  of  the  word,  includes  the 
whole  of  the  ship's  company,  except  the  master ;  that  is  to  say, 
the  mate  or  mates  who  are  next  in  authority  after  the  master, 
the  carpenter,  the  carpenter's  mate,  the  boatswain,  the  sailmaker, 
the  steward,  the  cook,  and  the  able  and  ordinary  seamen  and 
boys  (a).  To  these  must  be  added  in  the  case  of  steam  ships 
the  engineers  and  firemen.  Each  member  of  the  crew  has 
special  duties  to  perform,  which  are  well  defined  by  usage ;  any 
detail,  however,  as  to  the  mode  in  which  these  duties  are  dis- 
tributed, would  be  out  of  place  in  the  present  work  (6). 

We  have  considered  in  the  preceding  Chapter  the  statutory 
regulations  with  reference  to  certificated  masters  and  mates  on 
board  foreign-going  ships  and  home  trade  passenger  ships  (c) ; 
and  it  is  necessary  to  call  attention  to  those  regarding  certifi- 
cated engineers  on  board  of  steam  ships. 

CEsnpiciTKD       Section  5  of  the  Merchant  Shipping  Act,  1862,  provides,  that 

■^jIV^l^ni^^fflFVfl     Tiff 

Stbak  Ships,  ©very  steam  ship  required  by  the  Merchant  Shipping  Act,  1854, 
to  have  on  board  a  master  possessing  a  certificate  from  the  Board 
of  Trade,  must  also  carry  an  engineer  or  engineers  possessing 
a  certificate  {d)  from  the  Board  as  follows : — 

(1.)  Engineers'  certificates  are  to  be  of  two  grades,  viz., "  first 


{a)  The  word  ''  Beamen,"  as  usod  in 
the  Merchant  Shipping  Acts,  includes 
every  person  (except  masters,  pilots, 
and  apprentices  duly  indentured  and 
registered)  employed  or  engaged  in  any 
capacity  on  board  any  ship,  llie  K.  S. 
Act,  1854,  8.  2. 

(b)  See,  upon  this  subject,  Dana's 
Seaman's  Manual. 

(<?)  Supra,  p.  116. 


{d)  The  declarations  required  by 
sect.  309  of  the  M.  S.  Act,  1854,  to  be 
given  by  engineer  surveyors  on  the  sur- 
vey of  passenger  steamers,  must  now 
contain  a  statement  with  reference  to 
the  engineers*  certificates  in  the  cases 
provided  for  by  the  M.  S.  Act,  1862  ; 
see  sect.  12  of  that  act,  and  post. 
Chap.  XI.  FAssEsraEES. 
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class  engineers  certificates,"  and  ^^  second  class  engineers 
certificates :" 

(2.)  Every  foreign  going  steam  ship  of  one  hundred  nominal 
horse  power  or  upwards  must  have  as  its  first  and  second 
engineers  two  certificated  engineers,  the  first  possessing 
a  '^  first  class  engineers  certificate,"  and  the  second  pos- 
sessing a  ^^  second  class  engineers  certificate"  or  a  certi- 
ficate of  the  higher  grade : 

(3.)  Every  foreign  going  steam  ship  of  less  than  one  hundred 
nominal  horse  power  must  have  as  its  only  or  first 
engineer  an  engineer  possessing  a  ^'second  class  engi- 
neers certificate,"  or  a  certificate  of  the  higher  grade : 

(4.)  Every  sea  going  home  trade  passenger  steam  ship  must 
have  as  its  only  or  first  engineer  an  engineer  possessing 
a  ^*  second  class  engineers  certificate,"  or  a  certificate  of 
the  higher  grade : 

(5.)  Every  person  who,  having  been  engaged  to  serve  in  any 
of  tiie  above  capacities  in  any  such  steam  ship  as  is  above 
mentioned,  goes  to  sea  in  that  capacity  without  being  at  • 

the  time  entitied  to  and  possessed  of  such  certificate  as  is 
required  by  the  act,  and  every  person  who  employs  any 
one  in  any  of  the  above  capacities  without  ascertaining 
that  he  is  at  the  time  entitled  to  and  possessed  of  such  a 
certificate,  incurs  a  penalty  not  exceeding  fifty  pounds. 

By  sect.  6  of  the  same  act,  the  Board  of  Trade  is  required  to  Examination, 
examine  persons  who  are  desirous  of  obtaining  certificates  of 
competency  as  engineers ;  and  may  from  time  to  time  appoint 
and  remove  examiners,  and  award  the  remuneration  to  be  paid 
to  them ;  it  may  also  lay  down  rules  as  to  the  qualification  of 
applicants,  and  as  to  the  times  and  places  of  examination ;  and 
generally  do  all  acts  which  it  thinks  expedient  in  order  to  carry 
into  effect  the  examination  of  such  engineers  (e), 

"By  sects.  7  and  8,  applicants  for  examination  must  pay  such 
fees,  not  exceeding  the  sums  specified  in  a  table  marked  (B.)  in 
the  schedule  to  the  act,  as  the  Board  may  direct  (/) ;  and  the  Certificates  of 
Board  must  deUver  to  eveiy  applicant  who  is  duly  reported  to  ^^^^^ 
have  passed  the  examination  satisfactorily,  and  to  have  given 
satisfactory  evidence  of  his  sobriety,  experience,  and  ability,  a 

(^  Aa  to  the  authority  of  the  Board      p.  114. 
of  Trade  to  establish  mercantile  ma-  (/)  See  Appendix,  <*  Forms,"  Nos. 

rine  offices  where  none  exist,  see  supra,      23  and  55. 

m2 
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certificate  of  competency,  as  first  class  engineer  or  as  second 
class  engineer,  as  the  case  may  be  (//). 

By  sect.  9,  certificates  of  service  for  engineers,  differing  in  form 

from  certificates  of  competency,  are  to  be  granted  as  follows : — 

(1.)  Every  person  who  before  the  first  day  of  April,  one 

thousand  eight  hundred  and  sixty-two,  has  served  as  first 

engineer  in  any  foreign  going  steam  ship  of  one  hundred 

nominal  horse  power  or  upwards,  or  who  has  attained  or 

may  attain  the  rank  of  engineer  in  the  service  of  the 

Queen,  or  of  the  East  India  Company,  is  entitled  to  a 

''  first  class  engineers  certificate"  of  service : 

(2.)  Every  person  who  before  the  day  above  mentioned  has 

served  as  second  engineer  in  any  foreign  going  steam  ship 

of  one  hundred  nominal  horse  power  or  upwards,  or  as 

first  or  only  engineer  in  any  other  steam  ship,  or  who  has 

attained  or  may  attain  the  rank  of  first  class  assistant 

engineer  in  the  service  of  the  Queen,  is  entitled  to  a 

^^  second  class  engineers  certificate"  of  service : 

Each  of  these  certificates  of  service  contains  particulars  of  the 

name,  place,  and  time  of  birth,  and  the  length  and  nature  of  the 

previous  service  of  the  person  to  whom  the  same  is  delivered ; 

and  they  are  deliverable  to  the  persons  entitled  to  them,  upon 

their  proving  themselves  to  have  attained  the  rank  or  to  have 

served  as  above  mentioned,  and  upon  their  giving  a  full  and 

satisfactory  account  of  the  particulars  required  by  the  statute  (i). 

Ganoellstion        The  powers  given  by  the  241st  section  of  the  Merchant  Ship- 

of  oertificSS.  V^S  -^^^9  1854,  to  the  Board  of  Trade  and  to  local  marine 
boards,  of  instituting  investigations  into  the  conduct  of  any 
masters  or  mates  who  are  believed  to  be  imfit  from  incompe- 
tency or  misconduct  to  discharge  their  duties  (X:),  are  extended, 
by  sects.  11  and  23  of  the  Merchant  Shipping  Act  of  1862,  to 
certificated  engineers. 

We  have  seen  that  formerly  British  ships  must  have  been 


(h)  Am  to  colonial  certificates  of  com- 
petency, see  the  M.  S.  (Colonial)  Act, 
1869  (32  Viot.  o.  11),  s.  8  ;  Appendix, 
"Orders  in  Council,"  pp.  1  to  12; 
and  ante,  p.  114. 

(0  Sect.  10  of  the  K.  S.  Act,  1862, 
also  provides  that  the  provisions  of 
the  M.  S.  Act,  1854,  as  to  the  record- 
ing by  the  Registrar-General  of  Sea- 
men at  the  granting  and  cancellation  of 
certificates  of  competency  and  service, 
the  granting  of  copies  in  cases  of  loss, 


the  punishment  of  false  representa- 
tions with  reference  to  the  forging  of 
certificates,  the  production  of  oeitifi- 
cates  on  the  shipping  and  discharging 
of  crews,  and  the  dealing  outv^urds 
of  ships  /see  ss.  138,  139,  140,  161  and 
162),  shall  be  applicable  to  certificates 
g^ranted  to  engmeers  imder  tiie  provi- 
sions mentioned  above. 

{k)  See  the  M.  S.  Act,  1864,  s.  241, 
and  ante,  p.  116,  note  (u). 
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navigated  by  a  certain  proportion  of  British  seamen,  (/),  but 
that  no  such  regulation  is  now  in  force  (m). 

Statutory  provisions  have  been  made,  from  an  early  period,  Pasish  and 
for  the  putting  of  parish  boys  as  apprentices  to  the  sea  service  («) .  ^^^^' 
The  Merchant  Seamen's  Act,  7  &  8  Vict.  c.  112,  contained 
numerous  provisions  upon  this  subject  which  are  now  repealed. 
The  statute  now  in  force  is  the  Merchant  Shipping  Act,  1854, 
which  provides,  by  sect.  141,  that  shipping  masters  (now  called 
mercantile  marine  superintendents)  shall,  if  applied  to  for  the 
purpose,  give  to  any  board  of  guardians,  overseers  or  other 
persons  desirous  of  apprenticing  boys  to  the  sea  service,  and  to 
masters  and  owners  of  ships  requiring  apprentices,  such  assist- 
ance as  is  in  their  power  for  facilitating  the  maMng  of  such 
apprenticeships.  The  superintendents  may  receive  from  persons 
availing  themselves  of  their  assistance,  such  fees  as  maybe  fixed 
by  the  Board  of  Trade,  with  the  concurrence,  so  far  as  relates  to 
pauper  apprentices,  in  England,  of  the  Poor  Law  Board,  and  so 
far  as  relates  to  pauper  apprentices  in  Ireland,  of  the  Poor  Law 
Commissioners  in  Ireland  (o).  By  sect.  142,  the  indentures 
must  be  executed  by  the  boy,  and  the  person  to  whom  he  is 
bound,  in  the  presence  of  and  be  attested  by  two  justices  of  the 
peace,  who  are  bound  to  ascertain  that  the  boy  has  consented  to 
be  bound,  and  has  attained  the  age  of  twelve  years,  and  is  of 
suflScient  health  and  strength,  and  that  the  master  is  a  proper 
person  for  the  purpose. 

All  indentures  of  apprenticeship  to  the  sea  service  are  exempt 
from  stamp  duty  (p) ;  and  must,  by  sect.  143,  be  made  in  dupli- 
cate ;  and  every  person  to  whom  any  boy  is  bound  as  an  ap- 
prentice to  the  sea  service  in  the  United  Kingdom  must,  within 
seven  days  after  the  execution  of  the  indentures,  take  or  transmit 
the  same  to  the  Eegistrar-General  of  Shipping  and  Seamen,  or 
to  some  mercantile  marine  superintendent ;  and  the  registrar  or 
superintendent  must  retain  and  record  one  copy,  and  indorse 
on  the  other  that  the  same  has  been  recorded,  and  re-deliver  it 
to  the  master ;  and  whenever  any  indenture  is  assigned  or  can- 

U)  AnUf  p.  27.  the  then  war. 

(w)  lb,  {o)  See  Appendix,    "Forma,"  No. 

(n)  See  the  43  Elk.  c.  2,  s.  5,  the  55. 

2  &  3  Anne,  c.  6,  s.  6,  and  the 4  Anne,  {p)  The  K.  S.  Act,  1854,  s.  143,  and 

c.  19,  which  last  act  contained  a  tern-  the  Stamp  Act,  1870  ^33  &  34  Vict. 

Suraiy  proviidon  by  which  insolvent  c.  97),  b.  3.     Forms  oi  indentures  of 

ebtoTS  who  gave  up  their  property,  apprenticet^p  sanctioned  by  the  Board 

and  persons  imprisoned  for  debts  not  of  Trade  may  be  obtained  fi'om  the 

exceeding  60/.,  migpht  obtain  their  dis-  Quecn^s  x^™^^^^"* 
charge  by  serving  in  the  navy  during 
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celled  or  any  apprentice  dies  or  deserts,  the  master  must,  mthin 
seven  days,  if  the  event  happens  within  the  United  Kingdom, 
or  if  it  happens  elsewhere,  as  soon  afterwards  as  circumstances 
permit,  notify  the  same  either  to  the  Eegistrar-General  of  Ship- 
ping and  Seamen  or  to  some  superintendent,  to  he  recorded ;  and 
every  person  who  fails  to  comply  with  these  provisions  incurs  a 
penalty  not  exceeding  ten  pounds.  Sect.  144  provides,  that, 
subject  to  these  provisions,  all  apprenticeships  to  the  sea  service 
made  by  guardians  or  overseers  of  the  poor,  or  persons  having 
the  authority  of  guardians  of  the  poor,  must,  if  made  in  Qreat 
Britain,  be  made  in  the  same  manner  and  subject  to  the  same 
laws  and  regulations  as  other  apprenticeships  by  the  same 
persons.  If  made  in  Ireland,  the  apprenticeships  are  subject 
to  certain  special  rules  laid  down  in  the  statute  (p). 

In  order  to  prevent  any  evasion  of  these  provisions,  sect.  145 
provides,  that  the  master  of  every  foreign  going  ship  must  before 
carrying  any  apprentice  to  sea  from  any  place  in  the  United 
Kingdom,  cause  the  apprentice  to  appear  before  the  superin- 
tendent of  the  mercantile  marine  oiQce  before  whom  the  crew  is 
engaged,  and  produce  to  him  the  indenture  by  which  the  ap- 
prentice is  boimd,  and  the  assignment  thereof  (if  any) ;  and  the 
name  of  the  apprentice,  with  the  date  of  the  indenture  and  of 
the  assignment,  and  the  name  of  the  ports  at  which  the  same 
may  have  been  registered,  must  be  entered  on  the  agreement ; 
and  for  any  default  in  these  respects  the  master  incurs  a  penalty 
not  exceeding  five  pounds. 

The  masters  and  owners  of  all  ships  belonging  to  any  subject 
of  the  Queen,  and  of  the  burthen  of  eighty  tons  and  upwards 
(except  pleasure  yachts),  were  formerly  bound,  under  heavy 
penalties,  to  carry  on  board  a  certain  number  of  apprentices 
proportioned  to  the  tonnage  of  the  vessel  (q).  But  this  provi- 
sion making  the  carrying  of  apprentices  compulsory  has  been 
for  some  years  repealed  (r). 

The  rights  and  remedies  of  apprentices  with  respect  to  their 
wages  are  now  in  all  material  respects  similar  to  those  of  ordinary 
seamen  (a).  It  has,  however,  been  held,  in  a  case  decided 
before  the  passing  of  the  Judicature  Acts,  that  the  Court  of 
Admiralty  possessed  no  jurisdiction  to  order  the  amount  of  a 
penalty  contained  in  the  indenture  of  apprenticeship  to  be  paid 

(p)  See  the  M.  S.  Act,  1854,  the  now  also  repealed  by  the  M.  S.  Bepeal 

latter  part  of  sect.  144.  Act,  1864  (17  &  18  Vict.  o.  120). 

{g)  7  &  8  Vict.  c.  112,  s.  37.  (*)  See   pott,   pp.   221,    223,    241, 

(V)  See  12  &  13  Vict.  c.  29,  which  is  note  (A). 
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out  of  the  proceeds  of  the  vessel  in  which  the  apprentice  had 
served  (^). 

No  settlement  is  now  acquired  by  apprenticeship  to  the  sea 
service  (u). 


Impressment,  which  in  former  times  was  frequently  resorted  I^o* 
to  for  obtaining  hands  for  Queen's  ships  in  time  of  war,  must 
be  here  mentioned.  The  power  exercised  in  this  respect  by 
the  Grown  is  founded  on  immemorial  usage,  and  cannot  be 
justified  by  any  reason  but  the  safety  of  the  state,  and  the 
maxim  of  the  constitutional  law  of  England,  that  it  is  better 
to  submit  to  private  mischief  than  that  public  detriment  should 
ensue  (x).  Although  this  power  does  not  rest  on  any  statute, 
and  has  been  yielded  to,  owing  to  its  arbitrary  nature,  with 
great  reluctance,  it  is  undoubtedly  legal,  and  has  frequently 
been  recognized  by  acts  of  parliament  (y). 

The  general  rule  is,  that  aU  seamen,  seafaring  men,  and  also 
persons  whose  occupations  and  callings  are  to  work  in  vessels  or 
boats  on  rivers,  are  liable  to  be  impressed.  These  are  the  classes 
included  in  the  ordinary  Admiralty  warrants.  Officers  are  not 
included  within  this  description  (z). 

There  are  several  exemptions  from  this  general  liability,  Exemptions 
which  are  founded  either  upon  immemorial  usage,  or  upon  ^^  'i^fire. 
special  statutory  or  Admiralty  protections.  Thus  ferrymen 
are  said  to  be  exempt  on  grounds  of  public  convenience  (a), 
but  seamen  are  not  protected  by  reason  of  their  being  free- 
holders (6),  nor  are  freemen,  liverymen,  or  watermen  of  the 
city  of  London  (c).    Nor  is  the  holding  of  an  office,  imposed 


NT. 


(0  The  Albert  d-osby,  Lush.  44. 

fwW  &  6  Will.  4,  0.  76,  8.  67. 

\x)  Per  Lord  Mansfield,  in  Bex  y. 
Tubb»,  Cowp.  617. 

ijf)  See  Forster*8  Grown  Law,  164, 
where  the  early  history  of  impressment 
is  inquired  into,  and  the  2  K.  2,  c.  4, 
where  the  existence  of  the  practice  is 
aasomed,  and  The  Cote  of  Preeaing 
Mariners,  18  State  Trials,  1326,  a.d. 
1743.  See  also  Comer's  Crown  Prac- 
tice, ed.  1814,  117.  A  greater  griev- 
ance formerly  existed,  as  appears  by 
the  Rolls  of  Parliament  in  tne  four- 
teenth and  fifteenth  centuries,  which 
contain  frequent  complaints  of  the  un- 
doing of  the  merchants  of  England,  by 
reason  of  the  impressing  of  their  ships 
into  the  service  of  the  Crown.    See  2 


Rolls  of  Pari.  307, 320;  3t*.66;  4«*.79. 
{z)  Per  Lord  Mansfield,  in  JRex  v. 
Tudisf  Cowp.  617.  But  it  does  not 
appear  that  the  master  of  a  merchant 
vessel  is  by  law  exempt  from  impress- 
ment. At  all  events,  the  Courts  have 
refused  to  interfere  where  there  has 
been  any  suspicion  that  the  appoint- 
ment was  colourable.  Bairow's  Case, 
14  East,  346.  See  also  Ex  parte  Chala- 
combe,  13  East,  660,  note. 

(a)  Bx  parte  Fox,  5  T.  R.  276 ; 
Saville,  14. 

(b)  Rex  V.  Douglas,  6  East,  477  ;  Bex 
V.  Tubbs,  Cowp.  617  ;  and  see  the  ob- 
servations of  Blackstone,  J.,  on  this 
point  in  Goldswain's  Case,  2  Bl.  1210. 

(c)  Bex  V.  Young,  9  East,  466. 
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By  statute. 


Admiralty 
protectionB. 


by  law,  such  as  that  of  a  head-borough,  any  ground  of  ex- 
emption (d). 

Statutory  exemptions,  formerly  more  numerous,  are  now 
only  as  follows: — The  13  Geo.  2,  o.  17,  protects  all  foreigners 
serving  in  British  trading  ships  or  privateers,  all  persons  aged 
fifty-five,  or  upwards,  or  under  eighteen,  and  all  persons  of  any 
age  for  two  years  from  the  time  of  their  first  going  to  sea.  And 
all  persons  who  have  not  before  used  the  sea,  and  who  bind 
themselves  apprentices  to  serve  at  sea,  are  by  the  same  act  pro- 
tected for  three  years  from  that  period  (c). 

By  the  5  &  6  Will.  4,  c.  24,  Admiralty  protections  for  two 
years  are  to  be  given  to  all  seamen  who  have  served  five  years 
during  any  proclamation  calling  for  the  services  of  seafaring 
men ;  but  seamen  discharged  during  the  five  years,  not  on  their 
own  application,  are  entitled  to  a  protection  for  one  year  only  (/). 

In  addition  to  the  protections  required  to  be  granted  by 
statute,  protections  have  customarily  been  granted  by  the  Admi- 
ralty as  matter  of  favour ;  but  the  security  afltorded  by  such  is 
not  very  great,  for  it  has  been  held,  that  such  a  protection 
granted  for  a  given  time  may  be  revoked  within  that  period  if 
the  exigency  of  the  public  service  require  it  (g).  Where,  how- 
ever, a  bargeman  was  protected  by  the  navy  beard  while  carrying 
timber  to  the  Being's  docks,  it  was  held,  with  more  justice,  that 
he  could  not  be  impressed  under  an  Admiralty  warrant  which 
distinctly  specified  that  no  protections  were  to  be  regarded  (A). 

It  is  unlawful  to  commute  the  services  of  an  impressed  person 
for  money,  and  a  bond  given  to  secure  his  return  on  the  non- 
payment of  a  sum  of  money  has  been  held  to  be  void  (t). 


(rf)  £x  parte  Fox,  6  T.  R.  276. 

{e)  A  keelman,  who  hod  been  pre- 
vionsly  employed  in  navigating  down 
the  riyer  Tyne  to  Shieldfi,  was  held 
not  to  be  entitled  to  protection  as  a 
person  who  had  never  before  used 
the  sea  ;  Ex  parte  Softly,  1  East,  466. 
Where  an  apprentice  is  impressed, 
the  master  has  a  remedy  by  action  if 
he  has  been  improperly  taken  away, 
but  he  cannot  sue  out  a  habeas  eorpuSf 
although  the  apprentice  may.  On  the 
application  of  either  of  them,  however, 
a  warrant  of  discharge  may  be  issuod 
by  the  Chief  Justice  of  the  Queen's 
Bench ;  Ex  parte  Lantdoton,  5  East, 
38  ;  Foster  v.  Stetcart,  3  M.  &  S.  191 ; 
Jtex  v.  Edwards^  7  T.  R.  745 ;    The 


Apprentices'  Case,  1  Leach,  C.  C.  203. 
The  60  Oeo.  3,  o.  108,  s.  2,  protected  in 
certain  cases  masters,  apprentices,  mar- 
iners and  landsmen  employed  in  fishing 
vessels.  This  act  was  repealed  by  31 
&  32  Vict.  o.  46,  sohed.  2.  See  also  28 
Geo.  3,  c.  41,  8.  17}  repealed  by  the 
Statute  Law  Revision  Act,  1861 ;  and 
as  to  firemen,  14  Geo.  3,  c.  78,  s.  82, 
repealed  by  28  &  29  Vict.  o.  90,  s.  34. 

(/)  6  &  6  WiU.4,  c.  24,  ss.  1  and  2. 
By  16  &  17  Vict.  c.  69,  s.  1,  these 
provisionB  are  extended  to  seamen 
entering  for  continuous  service. 

is)  Herbert's  Case,  16  East,  165. 

(A)  Goldswaine*s  Case,  2  Bl.  1207. 

(t)  Pole  V.  Harrobin,  9  East,  416, 
note ;  S,  Cy  3  Dougl.  91. 
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The  proyisions  of  the  reoent  statutes  under  which  a  reserve  Naval  Re- 
volunteer  force  to  serve  in  Queen's  ships  has  been  established,  ^™^- 
and  regulations  enacted  for  their  remuneration  and  government, 
may  be  usefully  noticed  here. 

By  the  16  &  17  Vict.  o.  73,  power  was  given  to  the  Admiralty 
to  establish  and  train  a  body  of  Boyal  Naval  Coast  Volunteers, 
not  exceeding  ten  thousand  men,  to  be  raised  from  among 
seafaring  men  and  others ;  and  by  the  8th  section  of  the  act 
it  was  provided  that  volunteers  under  the  act  should,  save  as 
therein  expressly  provided,  be  protected  from  service  in  the 
royal  navy. 

The  22  &  23  Vict.  c.  40,  provides  that  it  shall  be  lawful  for 
the  Admiralty  to  raise,  and  from  time  to  time  to  keep  up,  a 
number  of  men,  not  exceeding  thirty  thousand,  such  men  to  be 
raised  by  voluntary  entry  from  among  seafaring  men  and  others 
who  may  be  deemed  suitable  for  the  service  in  which  such 
volunteers  may  be  employed,  and  to  be  so  raised  and  entered  at 
such  times  and  in  such  places  in  the  United  Kingdom  and  the 
islands  of  Man,  Guernsey,  Jersey,  Aldemey  and  Sark,  or  any  of 
them,  by  such  persons  and  in  such  manner  as  the  Admiralty 
shall  from  time  to  time  direct. 

This  last-mentioned  act  contains  provisions  too  numerous  to 
be  set  out  here  at  length ;  but  it  may  be  stated  that  it  provides 
that  every  volunteer  raised  under  the  act  shall  be  entered  for 
the  term  of  five  years  (A),  and  shall  be  trained  and  exercised 
for  twenty-eight  days  in  each  year  on  shore  or  on  board  ship  (/). 
Such  volunteers  are  liable  to  be  called  into  actual  service  on  such 
occasions  as  to  her  Majesty  may  seem  fit,  and  when  so  called  into 
actual  service,  they  are  liable  to  serve  in  the  navy  for  three 
years,  and  the  time  of  service  may  be  extended  two  years  by 
proclamation  (m).  A  volunteer  not  attending  training  at  the 
time  appointed,  and  not  labouring  under  any  infirmity  inca- 
pacitating him,  is  liable  to  a  penalty  of  20/.  {n) ;  and  a  volunteer 
when  called  into  actual  service,  not  attending  at  the  time  and 
place  appointed,  may  be  apprehended  and  punished  as  a  de- 
serter from  the  navy  (o). 

The  17th  section  of  this  act  requires  that  eveiy  mercantile  Powers  of 
marine  superintendent  acting  under  the  Merchant  Shipping  Act,  JJJJj^Butjer- 

{k)  Sect.  2.  (n)   Sect.  20. 

(/)  Sect.  3.  (o)  Sect.  21. 

(m)  Sect.  6. 
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intendent  as 
to  the  Naval 
Beserve. 


Officers  of 

Kaval 

Reserve. 


1854,  shall  give  all  the  assistance  in  his  power  towards  carrying 
into  effect  the  objects  of  the  act  in  such  manner  as  the  Board  of 
Trade,  at  the  instance  of  the  Admiralty,  may  direct ;  and  every 
such  mercantile  marine  superintendent  shall  for  this  purpose  have 
the  power  to  call  for  such  answers  or  information  concerning 
naval  reserve  men  from  the  masters  of  and  other  persons  belong- 
ing to  British  merchant  ships  as  may  be  necessary  or  desirable  in 
order  to  enable  him  to  render  such  assistance  as  aforesaid,  or  to 
make  any  returns  which  the  Board  of  Trade  or  the  Admiralty 
may  require ;  and  every  master  of  or  other  person  belonging  to 
a  British  merchant  ship  who,  when  duly  called  upon  by  the 
mercantile  marine  superintendent,  omits  or  refuses  to  give  any 
such  answer  or  information  as  aforesaid  which  it  is  in  his  power 
to  give,  shall  be  liable  to  a  penalty  of  51. 

The  Officers  of  the  Eoyal  Naval  Eeserve  Act,  1863  (26  &  27 
Vict.  c.  69),  provides  for  her  Majesty  accepting  the  services  of 
masters,  mates  and  engineers  of  merchant  ships  to  serve  as 
officers  of  the  Eoyed  Naval  Beserve,  and  continuing  the  services 
of  all  persons  who  had  before  the  passing  of  that  act  been  en- 
rolled as  officers  of  that  force  {p). 


SuLTtTTOBT 

Pbovisions 

FOBTHBPBO' 
TEOnON  OF 

Seamen. 


Provisions  have  been  made  by  the  legislature  on  numerous 
occasions  for  the  encouragement  and  protection  of  merchant 
seamen.  Some  were  introduced  by  early  statutes  (q),  but  the 
greater  part  of  those  in  force  are  of  modem  date.  The  laws 
relating  to  merchant  seamen  were  amended  and  consolidated, 
and  provisions  were  made  for  the  establishment  of  a  general 
register  of  all  the  men  engaged  in  the  merchant  service, 
by  the  5  &  6  Will.  4,  c.  19.  At  later  periods,  several 
acts  were  passed  for  the  protection  of  merchant  seamen  and 
the  regulation  of  the  merchant  navy.  The  more  important 
of  these  were  the  general  Merchant  Seamen's  Act  (7  &  8 
Vict.  c.  112) ;  the  Seamen's  Protection  Act  (8  &  9  Vict. 
c.  116) ;  and  the  Mercantile  Marine  Act,  1850  (13  &  14  Vict, 
c.  93).  All  these  acts  are  now  repealed  (r),  and  the  law  re- 
lating to  this  subject  is  now  principally  to  be  found  in  the 
Merchant  Shipping  Act,  1854,  as  amended  by  the  Merchant 


(p)  The  24  &  25  Vict.  o.  129,  now 
repealedi  contained  provisions  on  this 
subject.  See  also  the  M.  S.  Act,  1872, 
6.  17,  and  Orders  in  Council  of  the  1st 
of  Mardi,  1864,  and  the  Idth  October, 


1872. 

(q)  See  2  Geo.  2,  c.  36,  and  31  Geo. 
8,  c.  39. 

(r)  See  the  M.  S.  Repeal  Act,  1851 
(17  &  18  Vict.  c.  120}. 
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Shipping  Acts  of  1862,  1867, 1871, 1872, 1873, 1876,  and  the 
Merchant  Shipping  (Colonial)  Aot  of  1869. 

The  recent  statutes  have  greatly  simplified  the  law  with  re-  Begutntion 
spect  to  the  registration  of  seamen ;   and  have  abolished  the      S®*™«^- 
system  of  register  tickets  which  was  established  by  the  earlier 
acts,  and  which  was  not  found  to  work  well  in  practice  («). 

The  provisions  of  the  Merchant  Shipping  Act,  1854,  as 
amended  by  the  Amendment  Act  of  1862,  as  to  the  regis- 
tration of  seamen,  are  as  follows : — 

A  general  register  and  record  office  of  seamen  is  established 
by  the  act,  in  the  port  of  London,  and  is  placed  under  the 
control  of  the  Board  of  Trade,  which  has  power  to  direct 
the  business  at  any  of  the  outports  to  be  transcujted  at  the 
mercantile  marine  office,  or  with  the  consent  of  the  custom 
house  authorities,  at  the  custom  house  of  the  port,  and 
may  appoint  the  superintendent  of  the  mercantile  marine 
office  {t)y  or  some  officer  of  the  customs,  to  conduct  the 
same  {it). 
The  Eegistrar-General  of  Shipping  and  Seamen  is  bound  to 
keep  a  register  of  all  persons  who  serve  in  ships  subject  to 
the  provisions  of  the  statute  (x). 

We  have  already  seen  (y)  that  the  masters  of  all  foreign  going  Lbts  of  the 
ships,  the  crews  of  which  are  discharged  in  the  United  King-  *^^* 
dom,  and  the  masters  of  all  home  trade  ships,  are  bound  to  make 


(«)  The  regnlatioDfl  of  tlie  earlier 
acts,  with  respect  to  register  tickets, 
were  nmneroas  and  intricate.  A  form 
of  ticket  issaed  by  the  Board  of  Trade, 
and  containing  a  description  of  the 
bearer,  and  stating  his  age  and  place 
of  birth,  was  in  use.  £adi  ticket  was 
marked  with  a  number,  and  no  two 
tickets  were  eyer  allowed  to  be  out- 
standing at  the  same  time,  bearing 
the  same  number.  Lists  of  canceUed 
tickets  were  from  time  to  time  pub- 
lished, and  these  lists  had,  before  this 
system  was  abolished,  already  extended 
to  a  considerable  length.  Special  pro- 
visions were  also  made  to  prevent 
fraud,  and  the  personation  of  one  sea- 
man by  another.  See  the  7  &  8  Vict. 
c.  112.  It  is  obvious  that  elaborate 
machinery  of  this  description  was  very 
iU  adapted  to  the  habits  and  needs 
of  the  class  of  men  to  which  it  was 


applied. 

{t)  Under  the  M.  S.  Act,  1854,  these 
ofaoes  and  officers  were  called  **  ship- 

fing  officers* '  and '  *  shipping  masters. ' ' 
t  IS  provided  by  sect.  15  of  the  M.  S. 
Aot,  1862,  that  they  shall  for  the 
future  be  desigfnated  as  is  mentioned 
above.    See  post ^  p.  175,  note  {d). 

(h)  The  M.  S.  Act,  1854,  s.  271. 

(x)  lb,  8.  272.  The  agreements, 
lists  and  other  papers  transmitted  to 
the  registrar,  under  the  provisions  of 
the  statute,  furnish  the  necessary  in- 
formation for  this  purpose.  By  the 
M.  S.  Act,  1872,  s.  4,  the  Registrar- 
Greneral  of  Seamen  is  to  be  called 
the  Beg^istrar-Oeneral  of  Shipping  and 
Seamen. 

(^)  Ante,  p.  150.  And  see  Appen- 
dix, "Forms,"  Nos.  24,  24jl,  26,  26jl, 
2dB,  and  25c. 
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Overcharges 
in  lodging 
hoiieeB,  &c. 


Penalty  for 
prevention  of 
crimping. 


out  lists  of  the  crew,  containing  particulars  as  to  any  members  of 
it  that  have  been  hurt  during  the  voyage,  and  as  to  the  wages 
and  property  of  deceased  seamen,  and  to  deKver  them  to  the 
superintendents  of  the  mercantile  marine  offices,  in  the  case  of 
foreign  going  ships,  within  forty-eight  hours  after  the  ship's 
arrival  at  her  final  port  of  destination  in  the  United  Kingdom, 
or  upon  the  discharge  of  the  crew,  and  in  the  case  of  home  trade 
ships,  within  fixed  half-yearly  periods  (2). 

The  Merchant  Shipping  Act,  1854,  contains  severed  regula- 
tions for  the  protection  of  seamen,  both  when  they  are  in  lodgings 
on  shore  and  when  they  are  about  to  engage  for  any  voyage. 

By  sect.  235  of  this  act,  any  person  who  demands  or  receives 
from  any  seaman  or  apprentice  payment  in  respect  of  his  board 
or  lodging  in  the  house  of  such  person  for  a  longer  period  than 
the  actual  residing  or  boarding  in  it,  is  Kable  to  a  penalty  not 
exceeding  ten  pounds ;  and,  by  sect.  236,  if  any  one  receives  or 
ta.kes  possession  of  the  money,  documents  or  effects  of  any 
seaman  or  apprentice,  and  does  not  return  them,  or  pay  their 
value,  when  required  by  the  seaman  or  apprentice,  subject  to 
the  deduction  of  any  debt  justly  due,  or  absconds  with  them,  he 
is  liable  to  a  penalty  not  exceeding  ten  pounds;  and  two  justices 
may  direct  the  amount  or  value  of  what  is  detained,  subject  to 
such  deduction,  to  be  paid  to  the  seaman. 

With  the  view  of  preventing  improper  interference  with  sea- 
men on  the  termination  of  a  voyage,  it  is  provided  by  sect.  237 
of  the  Merchant  Shipping  Act,  1 854,  that  any  one,  not  being  in 
the  Queen's  service,  or  duly  authorized  by  law  for  the  purpose, 
who  goes  on  board  a  ship  about  to  anive  at  her  place  of  destina- 
tion before  her  actual  arrival  in  dock,  or  at  the  place  of  her 
discharge,  without  the  permission  of  the  master,  may  be  taken 
into  custody  by  the  master  or  person  in  charge  of  the  ship,  and 
sent  before  a  magistrate,  and  is  liable  also  to  a  penalty  not 

{z)  The  M.  S.  Act,   1864,  ss.   109,       trar-General  of  Shipping  and  Seamen, 

and  are  open  to  public  inspection ;  ib. 


273—275.  Where  any  ship  is  lost  or 
abandoned,  or  loses  tiie  character  of 
a  foreign  going  or  home  trade  ship, 
by  reason  of  transfer  of  ownership  or 
change  of  employment,  the  lists  are  to 
be  sent  home  to  the  superintendent,  at 
the  port  to  which  the  ship  belonged  ; 
ib.  8.  276.  The  documents  delivered 
or  transmitted  to  the  superintendents, 
or  officers  of  customs,  under  the  act, 
are  forwarded  ultimately  to  the  Regis- 


s.  277.  The  proTisions  of  the  M.  S. 
Act,  1854,  as  to  the  transmission  of 
lists  of  the  crew,  extend  to  fishing 
vessels,  even  if  employed  ezdusiyely 
on  the  coasts  of  the  United  Kingdom, 
and  to  pleasure  yachts,  and  ships  be- 
longing to  the  Trinity  House,  the  Com- 
missioners of  Northern  Lighthouses, 
and  to  the  Commissioners  of  Irish 
Lights  ;  see  sect.  109. 
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exceeding  twenty  pounds  (at)  .  A  penalty  not  exceeding  five 
pounds  is  also  imposed  by  sect.  238,  on  any  one  who,  on  board 
a  ship  within  twenty-four  hours  after  her  arrival  in  a  port  of  the 
United  Kingdom,  solicits  any  seaman  to  become  a  lodger  at  the 
house  of  any  person  letting  lodgings  for  hire,  or  who  takes  out 
of  the  ship  any  effects  of  any  seaman  except  under  his  personal 
direction  and  with  the  master's  permission  {h). 

Under  the  Merchant  Shipping  Act,  1854,  and  the  Merchant  Local 
Shipping  Act,  1862,  provision  is  made  for  the  establishing  and  boabw 
regulation  of  local  marine  boards  (c),  which  are  to  carry  into 
execution  the  provisions  of  these  statutes  and  of   mercantile 
marine  offices,  for  the  regulation  of  the  hiring  of  seamen. 

It  is  provided  by  sect.  110  of  the  Merchant  Shipping  Act, 
1854,  that  local  marine  boards  are  to  exist  at  those  sea  ports 
of  the  United  Kingdom  at  which  they  had  been  established 
under  the  acts  formerly  in  force,  and  at  such  other  places  as  the 
Board  of  Trade  shall  appoint  {d). 


(a)  See  aa  to  what  u  a  ship's  ''place 
of  destinatioii"  andplace  of  discharge, 
Attwood  v.  Corny  L.  B.,  1  Q.  B.  D.  134. 

Jh)  Proyisions,  in  some  reepects  si- 
,ar,  were  contained  ia  the  8  &  9 
Vict.  c.  116. 

{e)  These  were  first  established  by 
the  13  &  14  Vict.  o.  93,  which  is 
repealed  by  the  M.  S.  Bepeal  Act, 
1854. 

(d)  Boards  have  been  established  at 
London,  Livezpool,  Bristol,  Hull, 
Shields,  Leith,  CFlasgow,  Dublin,  Cork, 
and  other  ports,  under  the  13  &  14 
Vict.  c.  93.  For  the  list  of  the  boards 
existing  at  the  present  time,  see  ante^ 
p.  113,  n.  (^).  As  to  the  duties  of 
marine  boards  with  respect  to  masters 
and  mates,  see  ante^  p.  113. 

The  constitution  of  these  boards  is 
as  follows : — ^The  major  or  provost  and 
the  stipendiary  magistrate,  or  such  of 
the  mayors  or  provosts  and  stipendiary 
magistrates  of  the  place  (if  more  than 
one)  as  the  Board  of  Trade  may  ap- 
point, are  members  ex  officio.  The 
board  of  Trade  is  empowered  to  ap- 
point four  members  from  persons  re- 
siding or  having  places  of  business  at 
the  -pQect  or  within  seven  miles  of  it ; 
and  the  owners  of  foreign  going  ships 
and  ot  home  trade  passenger  ships  re- 
gistered at  the  port  may  elect  six  mem- 
bers.   The  elections  take  place  on  the 


twenty-fifth  day  of  January  in  every 
third  succeeding  year,  and  the  appoint- 
ments must  take  place  withm  one 
month  after  the  elections.  The  fimo- 
tions  of  the  existing  boards  cease  on 
the  constitution  of  the  new  boards. 
Any  vacancy  caused  in  the  iutervals 
between  the  g^^ral  elections  and  ap- 
pointments must  be  filled  up  within 
one  month  after  it  occurs  ;  and  every 
person  elected  or  appointed  on  such  a 
vacancy  continues  a  member  until  the 
next  constitution  of  a  new  board.  The 
mayor  or  provost  is  authorized  to  fix 
the  place  and  mode  of  conducting  the 
elections,  and  also,  on  occasional  va- 
cancies, the  day  of  election,  and  he 
must  give  at  least  ten  days*  notice  of 
it.  Lastiy,the  Board  of  Trade  has  power 
to  decide  any  questions  concerning  the 
elections.  By  sect.  1 1 2  of  the  M.  S.  Act, 
1854,  the  collectors  or  comptrollers  of 
customs,  with  the  assistanceof  theBeg- 
istrar-Gieneral  of  Shipping  and  Sea- 
men, are  bound  to  make  out  every  three 
years  lists  of  the  persons  entitled  to 
vote  at  the  boards.  These  lists  are, 
by  sects.  113  and  114,  to  be  revised 
in  every  third  year  by  two  justices 
nonunated  by  the  mayor  or  provost, 
who  are  to  be  assisted  by  tne  pro- 
duction to  them  by  the  collector  or 
comptroller  of  customs  of  the  books 
containing  the  regfister  of  the  ships 


174 


THE  CEEW. 


By  sect.  114  of  the  Merchant  Shipping  Act,  1862,  it  is  recited 
that  doubts  have  been  entertained  whether  local  marine  boards 
have  the  power  of  determining  a  quorum,  and  it  is  declared  that 
the  power  given  by  the  Merchant  Shipping  Act,  1854,  to  all  local 
marine  boards  of  regulating  the  mode  in  which  their  meetings 
are  to  be  held  and  their  business  conducted  includes  the  power  of 
determining  a  quorum,  but  that  for  the  future  such  quorum  shall 
never  consist  of  less  than  three  members. 

By  sect.  Ill  of  the  Merchant  Shipping  Act,  1854,  the  owners 
of  foreign  going  ships  and  home  trade  passenger  ships  registered 
at  any  sea  port  are  entitled  to  vote  at  the  election  of  members 
of  these  boards  (c). 

The  boards  are  bound  by  sect.  119  to  keep  minutes  of  their 
proceedings  and  to  make  returns,  if  required,  to  the  Board  of 
Trade;  their  acts  are  not  invalidated  by  irregularities  in  the 
elections,  or  by  reason  of  the  want  of  qualification  of  their 
members,  or  by  irregularities  and  errors  in  the  lists  of  voters 
(s.  118) ;  and  the  Board  of  Trade  has,  by  sects.  120  and  121,  a 


registered  at  the  sea  port  (see  ante, 
p.  16),  together  with  any  certified  ex- 
tracts or  returns  (see  sect.  94)  from 
the  books  of  the  Begistrar- General  of 
Shipping  and  Seamen  which  may  be 
necessary.  By  sect.  116  of  the  same  act, 
the  expenses  of  making,  printing  and 
revising  these  lists  must  be  certified 
by  the  justices;  and  these  expenses 
and  the  expenses  of  elections  may  be 
aUowed  andpaid  by  the  Board  of  Trade. 
By  sects.  116  and  117,  every  person 
whose  name  appears  in  the  revised  list 
of  voters  is  qualified  to  vote  at  the 
election  of  members  of  the  local  marine 
board;  and  aU  persons  qualified  to 
Tote  and  continuing  to  be  owners  of 
the  requisite  amount  of  tonnage  (and 
such  persons  only)  are  qualified  to  be 
elected  and  to  act  as  members  of  the 
board. 

(e)  By  the  same  section  every  re- 
gistered owner  of  not  less  than  two 
hundred  and  fifty  tons  m  the  whole 
of  such  shipping  has,  at  eveir  elec- 
tion, one  vote  for  each  member  for 
every  two  hundred  and  fifty  tons 
owned  by  him,  so  that  his  votes  for 
any  one  member  do  not  exceed  ten. 
The  section  lays  down  the  following 
rules  for  the  purpose  of  ascertaining 
the  qualification  of  the  electors.  In 
the  case  of  a  ship  registered  in  the 
name  of  one  person,  he  is  to  be  deemed 


to  be  the  owner ;  and  in  the  case  of  a 
ship  registered  in  distinct  and  several 
shares  m  the  names  of  more  persons 
than  one,  the  tonnage  is  to  be  ap- 
portioned among  the  owners,  as  nearly 
as  may  be,  in  proportion  to  their  re- 
spective shares,  and  each  of  them  is  to 
be  deemed  to  be  the  owner  of  the  ton- 
nage so  apportioned  to  him ;  and  in 
the  case  oi  a  ship  or  shares  of  a  ship 
regfistered  jointly  without  severance  of 
interest,  in  the  names  of  more  persons 
than  one,  the  tonnage  is  (if  sufficient, 
either  alone  or  together  with  other 
tonnage  owned  by  the  joint  owners,  to 
give  a  qualification  to  each  of  them) 
to  be  apportioned  equallv  between  the 
joint  owners,  and  eax^  of  them  is  to  be 
deemed  to  be  the  owner  of  the  equal 
share  apportioned  to  him ;  but  if  the 
tonnage  is  not  so  sufficient,  the  whole 
of  it  is  to  be  deemed  to  be  owned  by 
such  of  the  joint  owners  resident  or 
having  a  place  of  business  at  the  port 
or  within  seven  miles  thereof  as  is  first 
named  on  the  register.  In  making 
this  apportionment,  any  portion  may 
be  struck  off  so  as  to  obtam  a  divisible 
amount ;  and  the  whole  amount  of 
tonnage  owned  by  each  person,  whether 
in  ships  or  shares  of  or  interests  in 
ships,  must  be  added  together,  and  if 
sufficient,  constitutes  his  qualification. 
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discretionaxy  power  of  interference  with  and  control  over  the 
acts  and  appointments  of  the  boards. 

The  provisions  of  the  Merchant  Shipping  Act,  1854,  as  to  Mebcantilb 
mercantile  marine  offices,  are  as  follows  (d) : — 

By  sect.  122,  in  all  sea  ports  in  the  United  Kingdom  in  which 
there  is  a  local  marine  board,  the  board  is  boimd  to  establish  a 
mercantile  marine  office  or  offices,  and  may  for  that  purpose, 
subject  to  the  provisions  of  the  act,  procure  the  requisite  pre- 
mises, and  appoint,  and  from  time  to  time  remove  and  reappoint 
the  superintendents  of  these  offices,  with  any  necessary  deputies, 
derks  and  servants.  The  board  may  also  regulate  the  mode  of 
conducting  business  at  these  offices,  and  it  has,  subject  to  the 
powers  of  the  Board  of  Trade,  a  complete  control  over  the  same. 
All  acts  done  before  duly  appointed  deputies  are  as  valid  as  if 
done  before  a  superintendent. 

By  sect.  123,  the  sanction  of  the  Board  of  Trade  is  necessary  so 
far  as  regards  the  number  of  the  superintendents  of  these  offices, 
and  the  amount  of  their  salaries  and  wages  and  other  expenses. 
The  Board  of  Trade  has  the  immediate  control  of  the  offices,  so 
far  as  regards  the  receipt  and  payment  of  money  at  them.  All 
superintendents  and  their  deputies,  clerks  and  servants  must, 
before  entering  upon  their  duties,  give  such  security  as  the  Board 
of  Trade  may  require ;  and  if  in  any  case  the  Board  of  Trade 
has  reason  to  believe  that  any  superintendent,  deputy,  clerk  or 
servant  does  not  properly  discharge  his  duties,  it  may  cause  the 
case  to  be  investigated,  and  may  remove  him  from  his  office,  and 
appoint  another  person  in  his  place. 


The  duties  of  the  superintendents  of  mercantile  marine  offices  Supezin- 
relate  chiefly  to  the  following  matters : — By  the  Merchant  *«^de»*«  ^o* 
Shipping  Act,  1854,  s.  124,  they  are  required  to  afford  facili-  marine  offices, 
ties  for  engaging  seamen  by  keeping  registries  of  their  names 
and  characters,  to  superintend  and  facilitate  the  engagement 


{d)  These  offices  were  first  estab- 
lished bythe  13  &  14  Vict.  o.  93.  It  has 
been  already  mentioned  that  sect.  15 
of  the  M.  S.  Act,  1862,  provides  that 
the  old  terms  *'  shipping  offices  "  and 
** shipping  masters"  shall  no  longer 
be  used,  and  that  these  offices  and 
officers  shall  be  termed  ''mercantile 
marine  officen  "  and  **  mercantile  ma- 


rine office  superintendents."  This  sec- 
tion expressly  provides,  that  nothing 
in  it  contained  snail  invalidate  or  affect 
anr  act  which  may  be  done  at  any  such 
office  under  the  title  of  a  shipping 
office,  or  any  act  which  may  be  done 
by,  with,  or  to  any  of  these  officers 
under  the  title  of  shipping  master,  or 
deputy  shipping  master. 


«     •  -i- 
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and  diflcliarge  of  seamen  (e),  the  making  of  apprentioeships,  and  to 
provide  means  for  securing  the  presence  on  board  at  the  proper 
times  of  the  men  who  are  engaged  (/). 

These  officers,  whose  duties  are  of  .an  important  character, 
are  entitled  to  demand  fees  according  to  a  fixed  scale.  By 
sect.  125,  they  may  refuse  to  proceed  with  any  engage- 
ments or  discharges  unless  the  fees  are  first  paid  {ff) ;  and  by 
sect.  126,  owners  or  masters,  who  are  bound  to  pay  these  fees 
in  the  first  instance,  may  reimburse  themselves  in  part  by  re- 
taining from  the  wages  of  aU  persons  (except  apprentices)  sums 
of  money  not  exceeding  certain  sums  fixed  by  the  act  (h).  It 
is  however  provided  by.  sect.  126,  that  if  the  sum  which  the 
owner  is  entitled  to  deduct  exceeds  in  any  case  the  amount  of 
the  fee,  the  excess  must  be  paid  by  him  to  the  superintendent, 
in  addition  to  the  fee. 


Powers  of 
Board  of 
Trade  with 
respect  to 
mercantile 
marine  offices. 


By  sect.  128,  at  places  where  no  separate  mercantile  marine 
office  is  established,  the  Board  of  Trade  may,  with  the  consent 
of  the  Commissioners  of  Customs,  cause  the  business  of  a  mer- 
cantile marine  office  to  be  conducted  at  the  Custom  House, 
under  an  officer  of  customs ;  the  Board  may,  by  sect.  129,  also 
appoint  any  superintendent  or  other  person  connected  with  any 
sailors'  home  in  the  port  of  London  to  act  as  a  superintendent 
of  such  an  office  under  the  act.  In  the  last-mentioned  case, 
the  superintendent  is  responsible  directly  to  the  Board  of 
Trade,  and  not  to  the  local  marine  board  of  the  port.  By  the 
Merchant  Shipping  Act,  1873,  s.  10,  the  Board  of  Trade  may, 
instead  of  conducting  the  business  of  a  mercantile  marine  office 
at  a  custom  house,  procure  buildings  and  appoint  the  necessary 
clerks  and  servants  for  conducting  the  business. 

Sect.  130  of  the  Act  of  1854  vests  in  the  Board  of  Trade  a 
dispensing  power,  with  respect  to  transactions  which  the  act  re- 
quires to  take  place  before  a  mercantile  marine  office  superin- 


{e)  The  M.  S.  Act,  1854,  sect.  109/ 
renaered  the  provisions  of  the  act  with 
reference  to  the  shipping  and  discharge 
of  seamen  in  the  United  Kingdom, 
applicable  to  aU  sea  going  British 
ships,  wherever  regpistered,  and  to  the 
owners,  masters,  and  crew  of  those 
ships;  but  see  now  the  M.  S.  Act, 
1862,  8.  13,  and  post,  p.  186,  note  {x). 

(/)  As  to  the  duties  of  the  mercan- 
tile marine  superintendents  with  re- 
gard to  the  Naval  Reserve,  see  the 


Naval  Reserve  Act,  1869  (22  &  23  Vict, 
c.  40),  s.  17,  *«jwfl,  p.  169.  For  their 
duties  with  regard  to  seamen's  savings 
banks,  see  19  &  *^0  Vict.  c.  41,  s.  2, 
App.  p.  ccxi.,  and  post,  p.  233. 

{ff)  See,  as  to  these  fees,  Hie  M.  S. 
Act,  1854,  Sched.  Table  V., App.  p.  clx, 
and  noteffl),  "Forms,"  No.  21,  and 
**  Forms,     No.  65,  and  note  («). 

{h)  See  The  M.  S.  Act,  1864,  Sched. 
Table  Q. 
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tendent.  It  also  enables  the  Board  to  dispense  from  time  to 
time  with  the  transaction  before  a  superintendent,  or  in  a  mer- 
cantile marine  office,  of  any  matters  required  by  the  act  to  be  so 
transacted. 

By  sect.  16  of  the  Merchant  Shipping  Act,  1862,  it  is  pro-  Person  in  ser- 
yided  that  any  person  appointed  to  any  office  or  service  by  or  locai  marine 
under  any  local  marine  board,  is  to  be  deemed  a  clerk  or  servant  J^^^^'J^"" 
within  the  meaning  of  the  24  &  25  Vict.  c.  96,  s.  68  (i) ;  and  poring  of 
that  if  any  such  person  fraudulently  applies  or  disposes  of  any  ^J^  ^  ^. 
chattel,  money,  or  valuable  security  received  by  him,  while  em-  bezzlement. 
ployed  in  such  office  or  service  for  or  on  account  of  any  local 
marine  board,  or  any  other  pubKc  board  or  department,  to  his 
own  use,  or  any  other  purpose  than  that  for  which  the  same  was 
paid,  entrusted  to,  or  received  by  him,  he  is  to  be  deemed  guilty  of 
embezzlement.    The  same  consequence  follows  if  any  such  person 
fraudulently  withholds,  retains,  or  keeps  back  any  such  chattel, 
money,  or  valuable  security,  contrary  to  any  lawful  directions  or 
instructions,  which  he  is  required  to  obey  in  relation  to  such 
office  or  service. 

The  powers  and  duties  of  the  superintendents  of  mercantile 
marine  offices,  with  reference  to  the  engagement  and  discharge 
of  seamen  and  settlement  of  claims  for  wages,  will  be  mentioned 
in  a  later  part  of  this  Chapter  (k). 


The  general  duties  of  the  crew  are  best  described  in  the  words  Dutdmof 
of  the  agreement  which  the  master  and  crew  of  every  ship, 
except  ships  of  less  than  eighty  tons  register  solely  employed 
in  the  coasting  trade,  are  bound  to  execute  before  the  com- 
mencement of  the  voyage.  The  crew  must  conduct  themselves 
in  an  orderly,  faithful,  honest,  and  sober  maimer,  and  must  be 
at  all  times  diligent  in  their  respective  duties ;  they  are  also 
bound  to  obey  the  lav^f ul  commands  of  the  master,  and  of  their 
superior  officers,  in  everything  relating  to  the  ship,  and  the 


(t)  This  section  proyides  that  in 
cases  of  embezzlement  by  a  clerk  or 
servant,  he  is  to  be  deemed  to  be 
gmlty  of  feloniously  stealing  from 
his  maflter  or  employer,  although  the 
money,  chattel,  or  security  embezzled 
was  nerer  received  into  the  master  or 
employer's  possession,  otherwise  than 
by  the  actual  possesrion  of  the  clerk  or 
servant.    In  indictments  for  offences 

M.P. 


under  ».  16  of  the  M.  S.  Act,  1862,  the 
property  may  be  laid,  either  in  the 
board  by  which  the  offender  was  ap- 
pointed, or  in  the  board  or  department 
for  or  on  account  of  which  the  chattel, 
money,  or  valuable  security  was  re- 
oeived 

(k)  See  infra,  pp.   194—202,  231— 
232. 
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stores  and  cargo,  whether  on  board  the  ship,  in  boats,  or  on 
shore  (/).  They  must  bring  to  their  work  competent  skill  and 
knowledge ;  and  their  first  duty  is  a  cheerful  obedience  to  all 
lawful  orders.  They  must,  at  all  seasons,  and  under  all  diffi- 
culties, use  their  utmost  exertions  to  preserve  the  ship  and  cargo. 
In  the  event  of  shipwreck,  the  right  of  self-preservation  even  is 
subordinate  to  this  duty ;  for  they  are  bound  to  remain  by  the 
ship,  and  the  master,  as  long  as  he  deems  it  possible  that  she 
may  be  saved  (w). 

To  this  general  statement  of  the  duties  of  the  mariners  it 
must  be  added  that  they  are,  in  many  senses,  as  has  been  said 
by  MoUoy  (w),  "  the  servants  of  the  master,  for  whose  miscar- 
riages he  must  answer,  and  whom  he  may  correct  as  the  usage 
is  at  sea,"  and  that  their  duties  do  not  cease  on  the  safe  arrival 
of  the  ship  in  port,  until  they  have  assisted  in  the  mooring  of 
her,  and  in  the  delivery  of  the  cargo  {o), 

BiuLLOHEs  OF       Wc  procccd  to  consider  more  in  detail  the  breach  of  these 
'"^-  duties,  by  diflobedienoe.  desertion,  mutiny,  and    other   nua- 

conduct. 
Disobedience.  Disobedience  to  a  lawful  command  is  not  justified  by  an  in- 
temperate, or  discourteous  exercise  of  authority  (p).  Although 
seamen  cannot  be  required  to  perform  duties  belonging  to  a 
character  in  which  they  have  not  contracted  to  serve,  or  requiring 
a  skill  which  they  have  not  professed,  it  is  clear  that,  subject  to 
this  limitation,  no  refusal  to  perform  any  of  the  inferior  services 
of  the  ship,  or  any  portion  of  the  work  not  generally  allotted 
to  the  persons  upon  whom  it  is  sought  to  be  imposed,  would  be 
justifiable,  even  although  the  order  might  be  harsh  and,  imder 
the  circumstances,  imreasonable;  for  the  Courts  of  law  look  with 
a  necessary  and  wise  indulgence  upon  the  exercise  of  the  powers 


(/)  See  infra f  p.  198,  and  the  fonnfi  of 
agreement  sanctioned  by  the  Board  of 
iWe,  under  the  M.  S.  Act,  1864, 
8. 149;  and  the  M.  S.  Act,  1872,  s.  16; 
Appendix,  <<  Forms,"  Nos.  24,  25,26jl, 
25b,  25c.  The  forms  of  agreement 
issaed  under  the  earlier  statutes  were 
substantially  similarwith  respect  to  the 
duties  of  the  crew.  The  Board  of  Trade 
have  issued  forms  of  agreement  applic* 
able  to  ships  engaged  in  the  nortnem 
and  southern  whak  fisheries. 

(m)  The  Neptune,  1  Hagg.  236;  The 


Warrior^  Lush.  481.  See  also  The 
Sappho,  L.  B.,  3  P.  C.  690 ;  and  The 
Florence,  16  Jurist,  573. 

(n)  B.  2,  0.  3,  s.  13 ;  see  also  Bao. 
Abr.  tit.  Merchant  and  Merchandize,  E. 

(o)  See  the  judgment  of  Sir  C.  Ro- 
binson in  The  Cambridge,  2  Hagsf.  243 ; 
see  also  The  BaUie  Merchant,  Edw.  86, 
and  the  M.  S.  Act,  1854,  s.  243.  Dl- 
ness  is  a  sufficient  excuse  for  leaving 
the  ship  before  the  delivery  of  the 
cargo.     The  Teet  (2),  3  Hagg.  307. 

(p)  The  Exeter,  2  Bob.  261. 
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of  the  master,  and  lean  towards  the  support  of  authority  and 
discipline  (q). 

The  powers  of  the  master  to  punish  for  disobedience  have 
been  detailed  in  an  earlier  Chapter  (r).  The  punishments  im- 
posed by  the  Merchant  Shipping  Act,  1854,  in  cases  where  the 
seaman  has  been  engaged  in  accordance  with  the  terms  of  the 
act,  will  be  mentioned  in  a  subsequent  part  of  this  Chapter  (a). 

Desertion,  which,  in  many  cases,  includes  disobedience,  con-  Desertion, 
sists  in  an  unlawful  abandonment  of  the  ship,  or  an  unl&wful 
absence  from  her  with  the  intention  of  not  returning,  occurring 
during  the  voyage  for  which  the  seaman  has  contracted  to 
serve  (t).  Eefusing  to  return  after  quitting  the  ship  by  permis- 
sion (u)y  or  leaving  her  without  waiting  a  reasonable  time,  when 
she  cannot  enter  the  port  by  reason  of  its  crowded  state,  amounts 
also  to  desertion  (x).  If,  however,  the  master  violates  the  terms 
of  the  agreement  by  which  the  mariners  are  engaged,  or  employs 
the  ship  on  a  voyage  that  is  illegal  or  involves  a  special  risk 
beyond  what  was  originally  contemplated  (z),  the  seamen  are 
justified  in  leaving  the  ship,  and  their  departure  is  not  a 
desertion. 

Under  the  7  &  8  Vict.  c.  112,  every  wilful  absence  without  per- 
mission within  twenty-four  hours  immediately  preceding  the  sail- 
ing of  the  ship,  either  before  the  commencement  of  the  voyage, 
or  during  its  progress,  amounted  to  a  desertion.  This  act  was, 
however,  repealed  by  the  Merchant  Shipping  Act  Bepeal  Act, 
1854  (17  &  18  Vict.  c.  120) ;  and.  the  statute  now  in  force,  the 
Merchant  Shipping  Act,  1854,  as  amended  by  the  Merchant 
Seamen  Act,  1880,  does  not  treat  absence  without  leave  within 
twenty-four  hours  of  the  ship's  sailing  as  a  desertion,  but  pro- 
vides that  this  offence  shall  be  punishable  by  forfeiture  of  a 
portion  of  the  wages  («). 

In  inquiring  whether  or  not  a  particular  act  amounts  to  a 
desertion,  the  animus  of  the  mariner  who  commits  it  must  be 


{q)  See  the  judgment  in  The  Exeter ^ 
2  Bob.  261;  Boyce  v.  Saylife,  1  Gamp. 
60 ;  Zamb  v.  Burnett,  1  C.  &  J.  291 ; 
and  Dana's  Seaman's  Manual,  Chap. 
Ablb  Seamen,  156. 

(r)  Ante,  p.  126. 

{t)  Fosty  p.  181. 

{t)  See  the  caiies  cited  below,  and 
the  judgment  of  Mr.  Justice  Story  in 
Cbutnum  y.  Tunison,  I  Sumner  (Ame- 
rican) Bep.  373,  and  of  Dr.  Lushington 
in  The  Tiro  Sister*,  2  W.  Rob.  125. 


(«)  The  Buhner,  1  Hagg.  163  ;  The 
Jupiter,  2  Hagg.  221. 

(x)  The  Pearl,  5  Rob.  224. 

(z)  The  Minerva,  I  Hagg.  347 ;  7%e 
Eliza,  ib.  182 ;  The  George  Home,  ib. 
370;  The  Countess  of  Hareourt,  ib.  248; 
The  Cambridge,  2  ib.  243;  Burton  t. 
Finkerton,  L.  R.,  2  Ex.  340. 

(a)  The  M.  S.  Act,  1854,  s.  243  ;  The 
M.  S.  Act,  1880,  sects.  10,  12  (Appen- 
dix, pp.  ccdxxtf,  coclxxA). 
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oonsidered,  sinbe  acts  of  irregular  absenoe  may  ooour  without 
coming  within  the  terms  by  which  this  offence  is  defined ;  thus, 
where  a  sailor  haying  gone  ashore  at  a  foreign  port,  got  drunk, 
and  overstayed  his  leave  of  absence,  but  there  was  no  evidence 
of  an  intention  or  desire  to  quit  the  ship,  the  Court  held  that 
this  was  not  a  desertion  (6).  There  are  other  acts,  besides  a 
deviation  from  the  voyage  agreed  upon,  which,  when  done  by 
the  master,  have  been  held  to  justify  a  desertion,  or  rather  to 
make  that  which  would  be  otherwise  a  desertion  a  lawful 
quitting  of  the  ship.  Thus,  where  a  reasonable  request  by  a 
seaman  to  remain  on  shore  to  procure  victuals  was  refused,  and 
he  remained  notwithstanding,  and  returned  the  next  morning 
to  the  ship,  and  offered  to  resume  his  duty,  this  was  held  not  to 
be  a  desertion  (c).  So,  a  want  of  provisions,  amounting  to  a  sub- 
stantial case  of  hardship,  has  been  held  to  be  a  justification  for 
leaving  the  ship  (d) ;  and  desertion  is  excusable  where  the  seaman 
cannot  remain  without  risk  to  his  personal  safety  by  reason  of 
the  inhuman  treatment  and  unreasonable  severity  and  cruelty  of 
the  master  (e).  In  a  case  where,  although  the  men  had  grossly 
misconducted  themselves,  there  was  room  for  a  beKef  that  they 
might  have  misunderstood  thd  words  of  the  master,  and  have 
thought  that  they  were  discharged,  the  Court  refused  to  construe 
their  absence  as  an  actual  mutiny  and  desertion  (/). 

It  has  been  held,  independently  of  any  statutory  enactment 
in  this  respect,  that  if  the  master  receives  the  mariner  back  the 
unlawful  absence  will  be  purged,  at  least  so  far  as  to  prevent  a 
forfeiture  of  the  wages  (g).  Leaving  the  ship  for  the  purpose 
of  forthwith  entering  into  the  navy,  is  not  a  desertion  (A) ;  but 
a  wrongful  abandonment  of  the  ship  is  not  purged  by  an  entry 
within  twenty-four  hours  into  the  navy,  not  intended  at  the 
time  of  the  desertion  (»). 


(b)  The  Ealing  Grove,  2  Hagg.  15. 
See  also  Button  v.  Thompsonf  L.  R.,  4 
C.  P.  330. 

(e)  Sigard  v.  Roberta,  3  Esp.  71. 

\d)  Th4  Cattilia,  1  Hagg.  69. 

(e)  Limland  t.  Stephens,  3  Esp.  269  ; 
Edward  v.  Trevellick,  4  E.  &  B.  59. 

(/)  The  Frederick,  1  Hagg.  211. 

(g)  Miller  t.  Brant,  2  Camp.  590 ; 
Beale  y.  Thompeon,  4  East,  546 ;  Train 
v.  BenneU,  3  C.  &  P.  3.  By  the  just 
and  merciful  rule  of  the  maritime  law, 
if  the  manner  repented  and  sought 
to  return  to  his  duty,  the  master  was 


bound  to  reoeive  him.  See  the  judg- 
ment of  Mr.  Justice  Story  in  Cloutman 
T.  Tunison,  1  Sumner  (American)  Rep. 
373. 

(h)  See  the  M.  S.  Act,  1854,  s.  214. 
Any  arrangement  by  which  the  wages 
are  to  be  forfeited,  if  the  seamen  enter 
into  the  navy,  is  void.  lb.  And  see 
sect.  215,  as  to  the  payment  of  wages 
and  delivering  up  of  the  clothes  and 
effects  of  seamen  upon  their  Tolunteer* 
ing  into  the  navy. 

(t)  The  Atnphitrite,  2  Hagg.  403. 
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In  oases  of  mutiny  we  liave  already  seen  that  the  master  Mutiny. 
possesses  a  sommaiy  authority  over  the  offenders,  and  that 
he  may  resort  to  force  even  although  the  mutiny  be  only 
threatened  {k). 


Numerous  statutory  provisions  have  been    made    for    the  Statdtobt 
punishment  of  the  acts  of  misconduct  of  which  the  seamen  may  ^^  .^^  p^^. 
be  guilty.    The  earlier  statutes  relating  to  this  subject  were  raav^Tiow  of 
repealed  by  the  Merchant  Shipping  Act  Bepeal  Act,  1854,  and 
the  principal  act  which  is  now  in  force  is  the  Merchant  Ship- 
ping Act,  1854  (/).    This  statute  contains  the  following  pro- 
visions (m). 

By  sect.  239,  any  master  of  or  any  seaman  or  apprentice  Breach  or 
belonging  to  any  British  ship  who  by  wilful  breach  of  duty  or  Sa^r 
by  neglect  of  duty,  or  by  reason  of  drunkenness,  does  any  act 
tending  to  the  immediate  loss,  destruction  or  serious  damage  of 
the  ship,  or  tending  immediately  to  endanger  the  life  or  limb 
of  any  person  belonging  to  or  on  board  of  the  ship,  or  who  by 
wilful  breach  of  duty  or  by  neglect  of  duty,  or  by  reason  of 
drunkenness,  refuses  or  omits  to  do  any  lawful  act  proper  and 
requisite  to  be  done  by  him  for  preserving  the  ship  from  imme- 
diate loss,  destruction  or  serious  damage,  or  for  preserving  any 
person  belonging  to  or  on  board  of  the  ship  from  immediate 
danger  to  life  or  limb,  is  guilty  of  a  misdemeanor  (n). 

By  sect.  243  of  this  act,  as  amended  by  sects.  10  and  12  of  the 
Merchant  Seamen  Act,  1880,  whenever  any  seaman  who  has  been 
lawfully  engaged  or  any  apprentice  to  the  sea  service  commits 
any  of  the  following  offences,  he  is  liable  to  be  punished  sum- 
marily as  follows  (o) : 

(1.)  For  desertion  he  is  liable  to  forfeit  all  or  part  of  the  Deflertionand 
clothes  and  effects  he  leaves  on  board,  and  all  or  any  ^^^^  ®°***- 
part  of  the  wages  or  emoluments  which  he  has  then 


{k)  See  iupra,  pp.  126,  127. 

(/)  See  the  H.  S.  Act,  1864,  ss.  239 
— 259,  and  the  earlier  statutes,  now 
repealed— the  7  &  8  Vict.  o.  112,  and 
the  13  &  14  Vict.  c.  93. 

(m)  The  sections  of  the  M.  S.  Act 
remting  to  discipline  apply  onlr  to 
British  ships.  Zear]f  v.  Lloyd^  3  £.  & 
£.  178.  But  see  the  M.  S.  Act,  1876, 
s.  37. 

(«)  To  sustain  an  indictment  under 
thu  section,  it  is  not  necessary  to  prove 
any  actual  loss,  destruction,  ordamage. 


Rex  V.  Gardner,  1  F.  &  F.  669. 

(o)  43  &  44  Vict.  c.  16,  ss.  10,  12 
(Appendix,  pp.  ccclxx^,  occlzxA).  In 
addition  to  the  list  of  punishments 
mentioned  in  the  text,  the  Board  of 
Trade  has  sanctioned  and  published  in 
pursuance  of  this  act,  a  list  of  minor 
acts  of  misconduct  and  breaches  of  dis- 
cipline, to  which  a  loss  of  pay  is  at- 
tached. See  Appendix,  **Form8,**No8. 
24,  26.  If  this  list  is  adopted  m  the 
agreement  it  becomes  obligatory. 
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earned.  If  the  desertion  takes  place  abroad,  he  is  also 
liable,  at  the  discretion  of  the  Court  (o),  to  forfeit  all  or 
any  part  of  the  wages  or  emoluments  he  may  earn  in  any 
other  ship  in  which  he  may  be  employed  until  his  next 
return  to  the  United  Kingdom,  and  to  satisfy  any  excess 
of  wages  paid  by  the  master  or  owner  of  the  ship  from 
which  he  deserts  to  any  substitute  engaged  in  his  place 
at  a  higher  rate  of  wages  than  the  rate  stipulated  to  be 
paid  to  him : 

(2.)  For  neglecting  or  refusing,  without  reasonable  cause,  to 
join  his  ship,  or  to  proceed  to  sea  in  his  ship,  or  for 
absence  without  leave  at  any  time  within  twenty-four 
hours  of  the  ship  sailing  from  any  port,  either  at  the 
commencement  or  during  the  progress  of  any  voyage,  or 
for  absence  at  any  time  without  leave  and  without  suffi- 
cient reason  from  his  ship,  or  from  his  duty,  not  amount- 
ing to  desertion  or  not  treated  as  such  by  the  master,  he 
is  liable  to  forfeit  out  of  his  wages  a  sum  not  exceeding 
the  amount  of  two  days'  pay,  and  in  addition  for  every 
twenty-four  hours  of  absence  either  a  sum  not  exceeding 
six  days'  pay,  or  any  expenses  which  have  been  properly 
incurred  in  hiring  a  substitute : 

(3.)  For  quitting  the  ship  without  leave  after  her  arrival  at 
her  port  of  delivery  and  before  she  is  placed  in  security, 
he  is  liable  to  forfeit  out  of  his  wages  a  sum  not  exceed- 
ing one  month's  pay : 

(4.)  For  wilful  disobedience  to  any  lawful  command  he  is 
liable  to  imprisonment  for  any  period  not  exceeding  four 
weeks,  with  or  without  hard  labour,  and  also,  at  the  dis- 
cretion of  the  Court,  to  forfeit  out  of  his  wages  a  sum 
not  exceeding  two  days'  pay : 

(5.)  For  continued  wilful  disobedience  to  lawful  commands, 
or  continued  wilful  neglect  of  duty,  he  is  liable  to  impri- 
sonment for  any  period  not  exceeding  twelve  weeks,  with 
or  without  hard  labour,  and  also,  at  the  discretion  of  the 
Court,  to  forfeit  for  every  twenty-four  hours'  continuance 
of  such  disobedience  or  neglect  either  a  sum  not  exceed- 
ing six  days'  pay,  or  any  expenses  which  have  been  pro- 
perly incurred  in  hiring  a  substitute : 

(o)  See  iit/ra,  pp.  188—191. 
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(6.)  For  assaulting  any  master  or  mate  he  is  liable  to  Im- 
prisonment for  any  period  not  exceeding  twelve  weeks, 
with  or  without  hard  labour  : 

(7.)  For  oombining  with  any  other  or  others  of  the  crew  to 
disobey  lawful  commands,  or  to  neglect  duty  or  to  im- 
pede the  navigation  of  the  ship  or  the  progress  of  the 
voyage,  he  is  Kable  to  imprisonment  for  any  period  not 
exceeding  twelve  weeks,  with  or  without  hard  labour : 

(8.)  For  wilfully  damaging  the  ship,  or  embezzling  or  wil- 
fully damaging  any  of  her  stores  or  cargo,  he  is  liable  to 
forfeit  out  of  his  wages  a  sum  equal  in  amount  to  the 
loss  thereby  sustained,  and  also,  at  the  discretion  of  the 
Court,  to  imprisonment  for  any  period  not  exceeding 
twelve  weeks  with  or  without  hard  labour  (p) : 

(9.)  For  any  act  of  smuggling  of  which  he  is  convicted,  and 
whereby  loss  or  damage  is  occasioned  to  the  master  or 
owner,  he  is  liable  to  pay  to  the  master  or  owner  a  sum 
sufficient  to  reimburse  the  master  or  owner  for  the  loss 
or  damage ;  and  the  whole  or  a  proportionate  part  of  his 
wages  may  be  retained  in  satisfaction  or  on  account  of 
this  liability,  without  prejudice  to  any  further  remedy : 

Upon  the  commission  of  any  of  the  offences  which  have  been  Enby  of 
just  mentioned,  it  is  also  provided  by  sect.  244  of  the  Merchant  offid^og. 
Shipping  Act,  1854,  that  an  entry  must  be  made  in  the  official 
log-book  (q)  and  signed  by  the  master  and  also  by  the  mate  or 
one  of  the  crew ;  and  the  offender,  if  still  in  the  ship,  must, 
before  the  next  subsequent  arrival  of  the  ship  at  any  port,  or  if 
she  is  at  the  time  in  port,  before  her  departure  therefrom,  either 
be  furnished  with  a  copy  of  the  entry  or  have  the  same  read 
over  distinctly  and  audibly  to  him,  and  he  may  thereupon  make 
any  reply  thereto  which  he  thinks  fit ;  and  a  statement  that  a 
copy  of  the  entry  has  been  so  furnished  or  read  over,  and  the 
reply  made  by  the  offender,  must  likewise  be  entered  and  signed 
in  the  manner  mentioned  above ;  and  in  any  subsequent  legal 
proceeding  these  entries  must,  if  practicable,  be  produced  or 
proved,  and  in  default  of  their  production  or  proof,  the  Court 
hearing  the  case  may,  at  its  discretion,  refuse  to  receive  evidence 
of  the  offence. 

(ii)  See  24  &  25  Vict.  o.  97,  bb.  42—      ss.  13,  30. 
47,  49  and  72;  24  &  25yict.  c.  100,  (g)  SeeAppendiz/'Fonn8/'No.43. 
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Gonveyanoe  By  sect.  10  of  the  Merchant  Seamen  Act,  1880,  it  is  provided 
^deeerters  ^*^  whenever,  either  at  the  commencement  or  during  the 
*<^«  progress  of  a  voyage,  any  seaman  or  apprentice  neglects  or 

refuses  to  join,  or  deserts  from,  or  refuses  to  proceed  to  sea  in 
any  ship  in  which  he  is  duly  engaged  to  serve,  or  is  found 
otherwise  absenting  himself  therefrom  without  leave,  the  master 
or  any  mate,  or  the  owner,  ship's  husband  or  consignee  may, 
with  or  without  the  assistance  of  the  local  police  officers  or 
constables,  who  are  bound  to  give  the  same,  if  required,  convey 
him  on  board;  if,  however,  the  seaman  or  apprentice  so 
requires,  he  must  first  be  taken  before  some  Court  capable  of 
taking  cognizance  of  the  matters  to  be  dealt  with  according  to 
law ;  and  if  it  appears  to  the  Court  before  which  the  case  is 
brought  that  the  seaman  or  apprentice  has  been  conveyed  on 
board,  or  taken  before  the  Court,  on  improper  or  on  insufficient 
grounds,  the  master,  mate,  owner  (q),  ship's  husband  or  con- 
signee, is  liable  to  a  penalty  not  exceeding  twenty  pounds  ;  but 
the  infliction  of  this  penalty  is  a  bar  to  any  action  for  false 
imprisonment  (r). 

By  sect.  247  of  the  Merchant  Shipping  Act,  1854,  as  amended 
by  the  10th  and  12th  sects,  of  the  Merchant  Seamen  Act,  1880, 
whenever  any  seaman  or  apprentice  is  brought  before  any  Court 
on  the  ground  of  his  having  neglected  or  refused  to  join  or 
proceed  to  sea  in  any  ship  in  which  he  is  engaged  to  serve,  or, 
of  having  deserted,  or  otherwise  absented  himself  therefrom 
without  leave,  the  Court  may,  if  the  master,  or  the  owner  or  his 
agent  requires  it,  cause  the  seaman  or  apprentice  to  be  conveyed 
on  board,  for  the  purpose  of  proceeding  on  the  voyage,  or  may 
deliver  him  to  the  master,  or  any  mate  of  the  ship,  or  the  owner 
or  his  agent,  to  be  by  them  so  conveyed,  and  it  may,  in  such 
case,  order  any  costs  and  expenses  properly  incurred  by  or  on 
behalf  of  the  master  or  owner,  by  reason  of  the  offence,  to  be 
paid  by  the  offender,  and,  if  necessary,  to  be  deducted  from  any 
wages  which  he  has  then  earned,  or  which,  by  virtue  of  his  then 
existing  engagement,  he  may  afterwards  earn. 

By  sect.  10  of  the  Merchant  Seamen  Act,  1880,  it  is  provided, 
that  if  a  seaman  or  apprentice  intends  to  absent  himself  from 

(q)  An  owner  is  not  responsible  for  o.  16,  s.  12.    Arrangements  with  re* 

the  misuse  by  his  master  of  the  power  spect  to  apprehending-  seamen  deserting 

conferred  by  this  section.     O^Xeil  v.  abroad  have  been  made  between  the 

JRankiUf  11  Sess.  Gases  (3rd  series),  538.  Queen  and  the  governments  of  most 

M  See  Appendix,  p.  cccbtx^.    This  foreign  powers.   See ''Orders  in  Coun- 

section  is  substituted  for  the  M.  S.  dl,"  Appendix,  pp.  29.  80;  Supple- 

Aot,  1854,  8.  246.    See  43  &  44  Vict.  mentary  Appendix,  p.  171. 
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his  Bhip  or  his  duty,  he  may  give  notice  of  his  intention,  either 
to  the  owner  or  to  the  maater  of  the  ship,  not  less  than  forty- 
eight  hours  before  the  time  at  which  he  ought  to  be  on  board 
his  ship ;  and,  in  the  event  of  such  notioe  being  given,  the  Court 
shall  not  exercise  any  of  the  powers  conferred  on  it  by  such  of 
the  provisions  of  sect.  247  of  the  Merchant  Shipping  Act,  1854, 
as  have  been  referred  to  above. 

Sect.  8  of  the  Merchant  Seamen  Act,    1880,  provides  that  Power  of 
where  any  proceeding  is  instituted  before  any  Court  in  relation  ^^doo^. 
to  any  dispute  between  an  owner  or  master  of  a  ship  and  a  tract  of  ser- 
seaman  or  apprentice,  arising   out  of  or  incidental  to  their 
relation  as  such,  or  instituted  for  the  purpose,  the  Court,  in 
its  discretion,  may  rescind  any  contract  between  the  owner  or 
master  and  the  seaman  or  apprentice,  or  any  contract  of  ap- 
prenticeship, upon  such  terms  as  the  Court  may  think  just  («). 

Sect.  249  of  the  Merchant  Shipping  Act,  1854,  provides  Certificate  of 
that  in  all  cases  of  desertion  from  a  ship  in  a  place  abroad,  abwSd^^ 
the  master  must  produce  the  entry  of  the  desertion  in  the 
official  log-book  to  the  persons  required  to  indorse  on  the 
agreement  a  certificate  of  the  desertion ;  and  these  persons 
must  thereupon  make  and  certify  a  copy  of  the  entry,  and 
also  a  copy  of  the  certificate  of  desertion;  and  if  the  person 
is  a  public  functionary,  he,  and  in  other  cases  the  master,  must 
forthwith  transmit  these  copies  to  the  Begistrar-GFeneral  of 
Shipping  and  Seamen  in  England ;  and  the  registrar  must,  if 
required,  cause  them  to  be  produced  in  any  legal  proceeding ; 
and  the  copies,  if  purporting  to  be  so  made  and  certified,  and 
certified  to  have  come  from  the  custody  of  the  registrar,  are 
evidence  of  the  entries  therein  in  any  legal  proceedings  relating 
to  the  desertion  {i). 

The  Merchant  Shipping  Act,  1854,  also  provides  by  sect.  257,  Penalty  for 
that  any  person  who  persuades  or  attempts  to  persuade  any  Swertor^r- 
seaman  or  apprentice  to  neglect  or  refuse  to  join  or  proceed  to  during  de- 
sea  in  or  to  desert  from  his  ship,  or  otherwise  to  absent  himself 
from  duty,  shall  be  liable  to  a  penalty  not  exceeding  ten  pounds; 
and  every  person  who  wilfully  harbours  or  secretes  any  seaman 

(«)  Section  11  of  this  act  provides  which  provides  that  the  indorsement 

that  the  Employers  and  Workmen's  shall  be  made  at  any  foreign  port  where 

Act,  1875,  shall  apply  to  seamen  and  there  is  a  British  consolar  officer  by 

apprentices  to  the  sea  service.     (See  sach    consular    officer,    and    at    any 

Appendix,  p.  ccclxx^;.)  colonial  port  by  the  chief  officer  at 

(f)  See  8upra,  p.  140.    And  see  the  customs. 
M.  S.   Act,    1854,   R.   279,  sub-s.   2, 
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Ships  to 
whioh  enact* 
ments  as  to 
discipline 
apply. 


or  apprentice  who  has  deserted,  or  who  has  wilfullj  neglected 
or  refused  to  join  his  ship,  knowing  the  fact,  or  having  reason  to 
belieye  it,  is  liable  to  a  penalty  not  exceeding  twenty  pounds  («). 

The  above-mentionedprovisions  with  respect  to  the  preservation 
of  discipline  are  now,  so  far  as  they  can  be  applied,  extended  by 
the  Merchant  Shipping  Act,  1862,  (s.  13,)  to  the  following  vessels : 

Eegistered  sea  going  ships  exclusively  employed  in  fishing  on 
the  coasts  of  the  United  Kingdom ; 

Sea  going  ships  belonging  to  any  of  the  three  G-eneral  light- 
house Boards;  and 

Sea  going  ships  being  pleasure  yachts  (x). 

By  sect.  245  of  the  Merchant  Shipping  Act,  1864,  every 
seafaring  person  whom  the  master  of  any  ship  is  compelled  to 
take  on  board  and  convey,  under  the  authority  of  that  act,  or 
any  other  act,  and  every  person  who  goes  to  sea  in  any  ship 
without  the  consent  of  the  master  or  owner,  or  other  person 
entitled  to  give  consent,  is,  so  long  as  he  remains  in  the  ship, 
subject  to  the  same  laws  and  regulations  for  preserving  discipline^ 
and  to  the  same  penalties  and  punishments  for  offences  con- 
stituting or  tending  to  a  breach  of  discipline,  to  which  h^  would 
be  subject  if  he  were  a  member  of  the  crew,  and  had  signed  the 
agreement. 


Foreign 
ships. 


The  sections  of  the  Merchant  Shipping  Act,  1854,  which 
relate  to  discipline,  do  not  apply  to  foreign  ships  (y) ;  but  if  the 
government  of  a  foreign  state  so  desires,  the  Queen  may,  by 
Order  in  Coimcil,  declare  that  any  of  the  provisions  of  the  Mer- 
chant Shipping  Acts  shall  apply  to  the  ships  of  such  state  (z). 


(u)  As  to  the  time  within  which  pro- 
ceedings must  be  taken  under  this  sec- 
tion, see  sect.  525,  infra,  p.  189,  n.  (/) ; 
and  Austin  Y,  Olsen^  L.  R.,  3  Q.  B.  208. 

(;r)  Prior  to  this  enactment  the  pro- 
visions of  the  M.  S.  Act,  1854,  relating 
to  discipline,  did  not  apply  to  the  ves- 
sels above  mentioned.  See  the  M.  S. 
Act,  1854, s.  109.  Bysect.lSoftheM.S. 
Act,  1862,  the  whole  of  Part  III.  of 
the  M.  S.  Act,  1854  (except  sects.  136, 
143,  14$,  147,  149,  150,  151,  152,  153, 
154,  155,  157,  158,  161,  162,  166,  170, 
171,  231,  256,  279,  280,  281,  282,  283, 
284,  285,  286  and  287)  is  extended  to 
these  ships.  These  excepted  sections 
relate  to  masters*  certificates,  inden- 
tures of  apprenticeship,  the  supplying 
of  seamen  without  licence,  agreements 
with  seamen  and  their  production,  the 
shipping  and  discharge  of  seamen,  the 


appropriation  of  space  on  board  for 
their  accommodation,  the  deduction  of 
fines  from  their  wages,  and  the  keep- 
ing of  official  logs. 

(y)  See  Leary  v.  Z/oyrf,  3  E.  &  £. 
178 

(2)  The  M.  S.  Act,  1876,  s.  37.  See 
also  the  Merchant  Seamen  Act,  1880 
(Appendix,  p.  ccdxxr),  s.  5,  providing 
that  the  provisions  of  s.  5  of  that 
act  with  respect  to  the  unauthorized 
boarding  of  ships  may  be  applied  by 
the  Queen  in  Council  to  foreign  ships 
in  certain  cases.  [See  *'  Order  in 
CouncU,"  2nd  March,  1881.]  The 
Foreign  Deserters  Act,  1852,  pro- 
vides, that  where  due  facilities  are 
given  for  recovering  and  apprehend- 
ing seamen  who  desert  from  British 
merchant  ships  in  the  territories  of 
any  foreign  power,  the  Queen  may, 
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It  must  be  remembered  that  subject  to  the  effeot  of  any  PnniBliment 
regulations  as  to  discipline  contained  in  the  agreement  (a),  the  conmott  Uw** 
master  has  in  all  oases  of  offences  by  seamen  a  common  law 
power  of  inflicting  discretionary  punishment,  notwithstanding 
that  the  offenders  may  have  rendered  themselves  liable  to  the 
specific  statutory  punishments  mentioned  above. 

The  effect  of  desertion  and  other  acts  of  misconduct  in  causing 
a  forfeiture  of  wages,  will  be  considered  more  fully  in  a  later 
part  of  this  Chapter  {b). 

In  cases  of  unseaworthiness,  overloading,  improper  loading,  Riobtofbea- 
or  defective  equipment,  special  protection  to  seamen  charged  ^^^^^^ 
with    desertion  has   been  given   by  the  Merchant  Shipping  ""^^  ^  ^'"•^ 
Acts,  1871  and  1873.    Sect.  7  of  the  Act  of  1871  provides  that,  gasb  of  un- 
whenever  in  any  proceeding  against  a  seaman  or  apprentice  ^bawobthi- 
for  desertion,  or  neglecting  or  refusing  to  join  or  to  proceed  to 
sea  in  his  ship,  or  for  being  absent  from  or  quitting  it  without 
leave,  it  is  alleged  by  one-fourth  of  the  seamen,  or,  if  the 
number  of  the  seamen  exceed  twenty,  by  not  less  than  five,  that 
the  ship  4S  by  reason  of  imseaworthiness,  overloading,  improper 
loading,  defective  equipment,  or  for  any  other  reason,  not  in  a 
fit  condition  to  proceed  to  sea,  or  that  the  accommodation  is 
insufficient,  the  Court  having  cognizance  of  the  case  is  to  take 
such  means  as  may  be  in  their  power  to  satisfy  themselves 
concerning  the  truth  or  untruth  of  the  allegation,  and  receive 
the  evidence  of  the  person  or  persons  making  it,  and  may  sum- 
mon any  other  witnesses  whose  evidence  the  Court  may  think  it 
desirable  to  hear ;  the  Court,  if  satisfied  that  the  allegation  is 
groundless,  must  proceed  to  adjudicate,  but  if  not  so  satisfied 
must  cause  the  ship  to  be  surveyed.    No  seaman  or  apprentice, 
however,  may  apply  for  a  survey  unless  previously  to  his  quit- 
ting his  ship  he  has  complained  to  the  master  of  the  circum- 
stances alleged  in  justification  (c).    For  the  purposes  of  such 


by  order  in  oonDcil,  declare  tbat  de- 
aerters  from  the  sbipfl  of  the  foreign 
power  (not  being  Blayes)  within  the 
Queen's  dominions  or  the  territories  of 
the  East  India  Company,  may  be  aj)- 
prehended  and  oamed  on  board  their 
ships.  And  upon  the  publication  of 
soch  an  order,  the  English  authorities 
are  boimd  to  aid  in  the  apprehension 
of  the  foreign  deserters.  The  16  Vict, 
c.  26,  ss.  1  and  2.  Arrangements 
have  been   made  under  this  statute 


with  almost  all  the  maritime  nations 
except  the  United  States.  See  Appen- 
dix, *^  Orders  in  Council,"  pp.  29, 
80.  As  to  deserters  from  Portuguese 
ships,  see  the  12  Sc  13  Vict.  c.  26  ;  and 
39  &  40  Vict.  c.  20,  s.  2. 

(a)  See  tupra^  p.  181,  n.  (o). 

(b)  Fd9ty  p.  226. 

[e)  The  Court  has  also  under  the 
same  section  power  to  call  in  any  of 
the  snrreyors  appointed  by  the  Board 
of  Trade,  or,  if  one  of  these  cannot  be 
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Nayal  Court 
may  direct 
survey. 


Burvey,  a  surveyor  shaU  have  aU  the  powers  of  an  inspector  ap- 
pointed  by  the  Board  of  Trade  under  the  Merchant  Shipping 
Act,  1 854. 

The  costs  (if  any)  of  the  survey  are  to  be  determined  by  the 
Board  of  Trade  according  to  a  scale  of  fees  to  be  fixed  by 
them  {e)y  and  are  to  be  paid  in  the  first  instance  out  of  the 
Mercantile  Marine  Fund  (/),  and  are  to  be  paid  by  the  persons 
demanding  the  survey  out  of  their  wages,  or  by  the  master  or 
owner,  according  to  the  result. 

By  sect.  8  of  the  same  act  any  naval  court  ( g)  may,  if  they 
think  fit,  direct  a  survey  of  any  ship  which  is  the  subject  of  an 
investigation  held  before  them,  and  such  survey  is  to  be  made 
in  the  same  way,  and  the  surveyor  who  makes  the  same  has  the 
same  powers,  as  if  the  survey  had  been  directed  by  a  competent 
Court  in  the  course  of  proceedings  against  a  seaman  or  apprentice 
for  desertion  or  a  kindred  offence. 

Sect.  9  of  the  Act  of  1873  provides  that,  if  a  seaman  or 
apprentice  belonging  to  any  ship  is  detained  on  a  charge  of 
deeertion  or  any  Hndred  offence,  and  if  upon  a  survey  it  is 
proved  that  the  ship  is  not  in  a  fit  condition  to  proceed  to  sea,  or 
that  her  acconmiodation  is  insufficient,  the  owner  or  master  of 
the  ship  is  liable  to  pay  such  compensation  for  the  detention  of 
the  seaman  or  apprentice  as  the  Court  may  award. 


Pbockdxtbe 

▲in>  JXTBIBDIO' 
TIOW  WITH 
BE8FE0T  TO 

Offences. 


The  ol8th  section  of  the  Merchant  Shipping  Act,  1854, 
which  is  therein  made  applicable  to  all  places  in  her  Majesty's 
dominions  (^),  except  Scotland  (t),  provides  that  every  offence 


procured,  some  other  impartial  sur- 
veyor to  aasiflt  and  report.  See  Ap- 
pendix, p.  ccoxvi.  By  the  American 
law  a  right  is  given  to  the  mate  and 
majority  of  the  crew  to  stop  the  ship 
after  the  voyage  has  begfun,  but  before 
the  land  is  left,  if  they  deem  her  un- 
safe or  not  duly  provided,  and  to  cause 
her  to  be  exammed  and  repaired,  if 
necessary,  at  the  nearest  or  most  con- 
venient port.  If  the  complaint  ap- 
pears to  have  been  without  foimdation, 
the  expenses  and  reasonable  damages 
are  to  be  deducted  from  the  wages  of 
the  crew.  3  Kent,  Com.  177  (ed.  1873). 
The  common  law  did  not  imply  from  the 
relation  of  shipowner  and  seaman  any 
warranty  that  the  ship  was  seaworthy. 
Couch  V.  Steely  3  E.  &  B.  402.  But 
see  now  the  M.  S.  Act.  1876,  s.  6,  and 
pottf  p.  197. 


(e)  See  Appendix,  *  *  Forms,  *  *  No.  66 . 

(/)  See  uuther  as  to  the  fees  pav- 
abie  in  respect  of  surveys  under  the 
M.  S.  Acts,  the  M.  S.  Act,  1872,  s.  13, 
and  the  M.  S.  Act,  1876,  s.  39.  As  to 
the  Mercantile  Marine  Fund,  see  M.  S. 
Act,  1854,  ss.  417—430. 

(g)  See  the  M.  S.  Act,  1864,  s.  260, 
and  post,  p.  191. 

(A)  Bv  sect.  2  of  the  act,  her  Ma- 

i*esty*s  dominions  are  defined  to  mean 
ter  Majesty's  dominions  strictly  so 
called,  all  territories  under  the  govern- 
ment of  the  East  India  Company,  and 
aU  other  territories  governed  by  char- 
ter or  licence  from  the  crown  or  par- 
liament. 

(«)  The  statute  in  sects.  530—543 
contains  provisions  re^fulating  the  pro- 
cedure to  be  adopted  m  Sootutnd. 


THE   CREW. 


189 


by  the  act  made  puniahable  by  not  exceeding  six  months'  im-  Simmiary 
prisonment,  or  by  any  penalty  not  exceeding  100/.,  shall  in  ^SotTi^^ 
England  and  Ireland  be  prosecuted  summarily  before  any  two  ^oes. 
or  more  justices ;  as  to  England  in  the  manner  directed  by  the 
Summary  Jurisdiction  Act,  1848,  or  any  acts  to  be  passed  for 
the  like  purposes  (A) ;  and  as  to  Ireland  by  the  14  &  15  Vict. 
0.  93,  or  any  such  like  subsequent  acts,  and  that  all  the  provi- 
sions of  such  acts  shall  be  applicable  to  the  prosecution  of  the 
oifences  in  question  as  if  the  same  were  in  the  Merchant  Shipping 
Act,  1854,  stated  to  be  offences  in  respect  of  which  two  or  more 
justices  possess  jurisdiction  to  convict  summarily  or  to  make  a 
summary  order  (/) .  The  same  section  provides  that  every  offence 
declared  by  the  act  to  be  a  misdemeanor  shall  be  punishable  by 
fine  or  imprisonment,  with  or  without  hard  labour  (m),  or  be 
deemed  one  of  the  offences  made  punishable  imder  the  Merchant 
Shipping  Act,  1854,  by  not  exceeding  six  months'  imprisonment, 
with  or  without  hard  labour,  or  by  a  penalty  not  exceeding 
100/.,  and  as  such  may  be  prosecuted  summarily  in  the  manner 
above  mentioned. 

With  respect  to  all  offences  under  the  act  committed  in  any 
British  possession  (n),  the  section  further  provides  that  such 
offences  shall  be  punishable  in  any  Court,  or  by  any  justices  of 


{k)  See  the  11  &  12  Vict.  o.  43,  the 
20  &  21  Vict.  o.  43  (enabling  a  special 
oaae  to  be  stated  hj  a  court  of  sum- 
mary jurisdiction),  and  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  o. 
49),  which,  saving  as  therein  provided, 
is  to  be  constrouBd  as  one  with  the 
11  &  12  Vict.  c.  43,  and  provides  inter 
alia  that  an  adult  person  charged  with 
an  offence  for  wMoh  he  is  liable  on 
summary  conviction  to  be  imprisoned 
for  a  term  exceeding  three  months, 
and  which  is  not  an  assault,  may  claim 
to  be  tried  bv  a  jury  (sect.  17),  and 
that  an  api>eal  to  a  Court  of  general  or 
quarter  sessions  shall  lie  in  every  case 
where  a  person  is  sentenced  by  a  Court 
of  summary  jurisdiction  to  imprison- 
ment  without  the  option  of  a  fine, 
and  the  sentence  is  not  adjudged  for  a 
failure  to  comply  with  an  order  for  the 
payment  of  money  (ss.  31  and  32). 
The  66th  section  of  the  M.  S.  Act, 
1862,  provides,  that  nothing  in  the  3rd 
section  of  the  20  &  21  Vict.  c.  63  (re- 
quiring appellants  to  enter  into  recog- 
nizances where  a  special  case  is  stated), 
except  so  much  thereof  as  relates  to 
the  payment  of  fees  to  justices'  clerks. 


shall  be  deemed  to  apply  to  any  pro- 
ceeding under  the  directions  of  the 
Board  of  Trade,  or  under  the  provi- 
sions of  the  M.  S.  Acts. 

(/)  All  proceedings  for  instituting 
sunmiary  proceedings  under  the  M.  S. 
Acts  must  be  taken,  except  in  certain 
excepted  cases  where  a  longer  time  is 
given  to  parties  out  of  the  jurisdiction, 
within  SIX  months  after  the  commis- 
sion of  the  offence  or  the  time  when 
the  cause  of  complaint  arose ;  the  M.  S. 
Act,  1864,  s.  626.  See  also  Atutin  v. 
Olsen,  L.  B.,  3  Q.  B.  208. 

(my  The  section  fdao  provides  that 
the  Court  trying  the  case  may  order 
payment  of  the  same  costs  and  ex- 
penses as  are  allowed  by  statute  or  ordi- 
nance in  other  cases  of  misdemeanor. 

(«i)  Sect.  2  of  the  act  defines  ' '  British 
possession  "  to  mean  any  colony,  plan- 
tation, island,  territory  or  settlement 
within  her  Majesty's  dominions,  and 
not  within  the  United  Kingdom ;  and 
by  the  M.  S.  Colonial  Act,  1869,  32 
Vict.  c.  11,  8.  7,  for  the  purpose  of  the 
H.  S.  Acts,  Canada  is  to  be  deemed  a 
British  possession. 
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the  peace  or  magistrate  having  jurifldiotion  over  offences  of  a 
like  character,  or  as  may  be  determined  by  any  act  or  ordinance 
of  such  posscRsion,  and  also  contains  provisions  providing  for 
an  appeal  to  the  appropriate  Court  of  general  or  quarter  sessions 
in  aU  oases  of  summary  oonvictions  in  England  under  the 
section  where  the  sum  adjudged  to  be  paid  exceeds  5L  or  the 
period  of  imprisonment  adjudged  exceeds  one  month,  and  de- 
clares how  and  in  what  manner  the  appeal  shall  be  prosecuted. 

Provisions  are  contained  in  the  20  &  21  Yict.  c.  43,  and  the 
Summary  Jurisdiction  Act,  1879,  imder  which  any  person 
aggrieved  who  desires  to  question  a  conviction,  order,  deter- 
mination or  other  proceeding  of  a  Court  of  summary  jurisdiction 
in  England,  on  the  ground  that  it  is  erroneous  or  in  excess  of 
jurisdiction,  may  appeal  to  a  superior  Court  (o). 

Sect.  519  of  the  Merchant  Shipping  Act,  1854,  enacts  that 
any  stipendiary  magistrate  shcdl  have  full  power  to  do  alone 
whatever  two  justices  of  the  peace  are  by  the  act  authorized 
to  do. 

It  is  provided  by  sect.  520  of  the  Merchant  Shipping  Act, 
1854,  that  for  purposes  of  jurisdiction  all  offences  under  the  act 
are  to  be  deemed  to  have  been  committed,  and  all  causes  of 
complaint  to  have  arisen,  either  where  actually  committed  or 
where  the  complaint  arose,  or  in  any  place  in  which  the  offender 
may  be  (p) ;  and  by  sect.  521,  the  jurisdiction  of  which  any 
Court,  justice  of  the  peace,  or  other  magistrates  possess  either 
by  statute  or  at  common  law  over  the  adjoining  districts  is 
extended  over  all  ships  and  boats  lying  or  passing  off  any 
coast,  or  being  in  or  near  any  bay,  channel,  lake,  river  or 
navigable  water,  and  over  all  persons  on  board  or  belonging  to 
such  ships  or  boats. 

The  Merchant  Shipping  Act,  1854,  contains  provisions  en- 
abling any  officer  in  command  of  a  Queen's  ship  on  a  foreign 


b)  See  iupraf  p.  189,  n.  {k). 


I.  21, 


See  also  the  M.  S.  Act,  1866, 
8.  'Zi,  "which  provides,  that  any  Conrt 
in  the  Qneen^s  dominions  may  tiy  any 
British  subject  found  within  its  juris- 
diction, and  charged  with  any  offence 
committed  on  b<MLrd  a  British  ship 
on  the  high  seas,  or  in  any  foreign 
harbour,  if  the  Court  would  have  had 
cognizance  of  the  offence  if  committed 
within  its  ordinary  jurisdiction.  A 
similar  power  is  given  by  the  same  act 


to  try  any  person,  not  being  a  British 
subject,  for  any  offence  oommitted  on 
board  a  British  ship  on  the  high  seas. 
As  to  the  construction  of  this  section, 
see  Mep,  y.  Lopezy  7  Cox,  C.  C.  431 ; 
27  L.  J.,  M.  C.  48.  See  also  the 
24  &  26  Vict.  c.  97,  ss.  42—49,  72, 
and  the  12  &  13  Vict.  c.  96,  which 
provides  for  the  prosecution,  in  the 
colonies,  of  offences  committed  within 
the  jurisdictioa  of  the  Admiralty. 
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stataon,  or,  in  the  absence  of  such  officer,  a  consular  officer,  to 
mmunon  a  Court,  termed  a  Naval  Court,  to  inquire  into  matters 
of  complaint  requiring  immediate  investigation,  or  into  the  cause 
of  the  wreck  or  abandonment  of  any  British  ship,  or  whenever 
the  interest  of  the  owners  of  the  ship  or  cargo  appear  to  require 
it.  The  act  defines  the  constitution  and  powers  of  Naval  Courts, 
and  lays  down  general  rules  with  respect  to  their  functions  and 
mode  of  action  {q). 

By  sect.  263,  these  Courts  may  discharge  any  seaman  from 
bis  ship,  and  may  order  his  wages  or  any  part  of  them  to  be 
forfeited ;  they  may  direct  the  same  to  be  either  retained  as 
compensation  by  the  owner,  or  to  be  paid  into  the  Exchequer. 
These  tribunals  have  also  power  to  decide  any  questions  as  to 
wages,  fines  or  forfeitures  arising  between  any  of  the  parties 
to  the  proceedings,  and  they  may  order  that  any  costs  incurred 
by  the  master  or  owner  in  procuring  the  imprisonment  of  any 
seaTnan  or  apprentice  in  a  foreign  port,  or  in  his  maintenance 
whilst  so  imprisoned,  shall  be  paid  out  of  the  wages  then  or 
subsequently  earned.  They  have  also  authority  over  the  costs 
of  the  proceedings,  and  may  order  any  person  making  a  frivolous 
or  vexatious  complaint  to  pay  compensation  for  any  loss  or  delay 
thereby  occasioned.  The  costs  and  compensation  may  be  re- 
covered in  the  same  manner  as  wages,  or,  if  the  case  admits, 
may  be  deducted  from  the  wages  (r). 

The  18th  section  of  the  Merchant  Shipping  Act,  1855,  confers 
powers  on  any  naval  court  summoned  under  the  Merchant 
Shipping  Act,  1854  («),  to  hear  any  complaint  touching  the 
oonduct  of  the  master  or  any  of  the  crew  of  any  ship,  to  try 
Booh  master  or  any  of  such  crew  for  any  offences  against 
the  Merchant  Shipping  Act,  1854,  which,  if  committed  in  the 
United  Kingdom,  oould  have  been  prosecuted  summarily  before 
two  justices,  and  to  inflict  the  like  pimishments  as  such  justices 
could  then  have  inflicted  (t). 


J 


[q)  See  the  M.  S.  Act,  1864,  as. 
260—266. 

(r)  The  M.  S.  Act,  1854,  s.  263. 
the  orders  duly  made  by  these 
CSourte  are,  in  any  sabeequent  legal 
proceedings,  condusiTe  as  to  the  rights 
of  the  parties.  These  seotians  with 
reference  to  Naval  Courts,  which  oc- 
cur in  tiie  third  part  of  the  H.  S.  Act, 
1864,  are  not  excepted  in  sect.  13  of 


the  M.  S.  Act,  1862,  which  extends  to 
sea-going  yadits  the  greater  portion 
of  Part  III.  of  the  M.  S.  Act,  1864. 

(t)  Sect.  260. 

{t)  In  cases  where  an  offender  is 
sentenced  to  imprisonment,  the  pro- 
ceedings must  be  confirmed  by  the 
senior  naval  or  consular  officer  present. 
The  H.  S.  Act,  1866,  s.  18. 
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By  sect.  267  of  the  Merchant  Shipping  Act,  1854,  all  offences 
against  property  or  person  committed  in  or  at  any  place  either 
ashore  or  afloat  out*  of  the  Queen's  dominions  by  any  master, 
seaman  or  apprentice  who  at  the  time  when  the  offence  was 
committed  is,  or  within  three  months  previously  had  been,  em- 
ployed in  any  British  ship,  are  to  be  treated  and  punished  as  if 
committed  within  the  jurisdiction  of  the  Admiralty  of  England ; 
and  the  costs  and  expenses  of  the  prosecution  may  be  directed 
to  be  paid  as  in  cases  of  offences  within  that  jurisdiction. 

Apart  from  the  provisions  of  the  statute  law,  seamen,  what- 
ever may  be  their  nationality,  serving  on  board  British  ships,  are 
amenable  to  the  criminal  law  of  England,  whilst  on  the  high 
seas,  or  in  the  rivers  of  a  foreign  state,  where  the  tide  ebbs  and 
flows,  and  great  ships  do  go  (s).  And  by  sect.  11  of  the  Merchant 
Shipping  Act,  1867,  if  any  British  subject  commits  any  crime  or 
offence  on  board  any  British  ship,  or  on  board  any  foreign  ship 
to  which  he  does  not  belong,  any  Court  of  Justice  in  her 
Majesty's  dominions,  which  would  have  had  cognizance  of  such 
crime  or  offence  if  committed  on  board  a  British  ship  within 
the  limits  of  the  ordinary  jurisdiction  of  such  Court,  shall  have 
jurisdiction  to  hear  and  determine  the  case  as  if  the  said  crime 
or  offence  had  been  committed  as  last  aforesaid. 

•  By  sect.  268  of  the  Merchant  Shipping  Act,  1854,  the  follow- 
ing rules  are  to  be  observed  with  respect  to  offences  committed 
on  the  high  seas  or  abroad : 

(1.)  Whenever  any  complaint  is  made  to  a  British  consular 
officer  of  any  of  the  offences  in  question,  or  of  any 
offence  on  the  high  seas  having  been  committed  by  any 
master,  seaman  or  apprentice  belonging  to  any  British 
ship,  the  consular  officer  may  inquire  into  the  case  upon 
oath,  and  may,  if  the  case  so  requires,  take  any  steps  in 
his  power  for  the  purpose  of  placing  the  offender  under 
necessary  restraint,  and  of  sendrug  him  as  soon  as  prac- 


(«)  Reg.  y.  Anderaon^  L.  B.,  1  G. 
C.  G.  161 ;  J2.  Y.  Seberg,  ih.  264.  See 
also  The  Quern  y.  Keyn,  2  Ex.  D. 
63.  It  is  moreoyer  now  deolared  by 
the  Territorial  Waters  Jurisdictioii 
Act,  1878  rjl  &  42  Vict.  c.  73),  s.  2, 
that  any  onence  committed  by  a  per- 
son, whether  he  is  or  is  not  a  subject  of 
her  Majesty,  on  the  open  sea  within 
the  territorial  waters  of  her  Majesty's 
dominions,  is  an  offence  within  the 


jurisdiction  of  the  Admiralty,  although 
it  may  haye  been  committed  on  board 
of  or  by  means  of  a  foreign  ship.  In 
the  case,  howeyer,  of  a  person  not  a 
subject  of  the  Queen,  proceedings 
can  only  be  taken  after  tne  consents 
of  the  authorities  specified  in  the  act 
haye  been  obtained.  See  Appendix, 
p.  ccclxyiii.  See  also  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49,  s.  46). 
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ticable  in  safe  custody  to  the  United  Kingdom,  or  to  any 
British  possession  in  which  there  is  a  Court  capable  of 
taking  cognizance  of  the  offence,  in  any  ship  belonging 
to  the  Queen  or  to  any  of  her  subjects,  to  be  there  pro- 
ceeded against  according  to  law: 
(2.)  For  this  purpose  the  consular  officer  may  order  the 
master  of  any  ship  belonging  to  any  subject  of  the 
Queen,  bound  to  the  United  Kingdom  or  to  such  British 
possession  as  is  mentioned  above,  to  receive  and  afford 
a  passage  and  subsistence  during  the  voyage  to  any 
offender  and  to  the  witnesses,  so  that  the  master  be  not 
required  to  receive  more  than  one  offender  for  evety  one 
hundred  tons,  or  more  than  one  witness  for  every  fifty 
tons  of  the  ship's  registered  tonnage ;  and  the  consular 
officer  must  indorse  upon  the  agreement  of  the  ship  any 
particulars  with  respect  to  any  offenders  or  witnesses 
sent,  as  the  Board  of  Trade  may  require : 
(3.)  Every  master  must  on  the  ship's  amval  give  the  offender 
into  the  custody  of   a  police  officer  or  constable,  who 
must  take  him  before  a  magistrate,  who  must  deal  with 
the  matter  as  in  cases  of  offences  committed  upon  the 
high  seas: 
The  same  section  provides,  that  masters  who  refuse  to  convey 
offenders  or  witnesses  in  the  manner  above  mentioned,  shall  be 
liable  to  a  penalty  not  exceeding  fifty  poimds ;  and  the  expenses 
of  imprisoning  the  offender  and  conveying  him  and  the  wit- 
nesses, are  to  be  treated  as  part  of  the  costs  of  the  prosecution, 
and  paid  as  costs  incurred  on  account  of  distressed  seafaring 
British  subjects  (t). 


The  general  rights  of  the  crew  are  correlative  to  their  duties.  Riohts  of 
Their  obedience  and  skill  entitle  them  to  remuneration  and  pro-  ™"  Ceew. 
tection,  to  humane,  just  and  consistent  treatment,  to  proper  food, 
if  procurable,  and  to  care  in  the  event  of  sickness  (u). 


{t)  The  M.  S.  Act,  1854,  provides, 
that  when  any  death  happens  on 
board  buj  foreign  going  ship,  tne  cauae 
of  it  must  be-inquired  into  hj  the  mer- 
cantile n«^""**  office  superintendent, 
on  tiie  aniyal  of  the  ship  at  the  port 
of  discharge ;  and,  subject  to  certain 
limitations,  the  depositions  of  witnesses 
who  cannot  be  found  axe  made  eyidence 
in  aU  legal  proceedings.    See  ss.  269, 

M.P. 


270 ;  lUff.  y.  Anderson,  11  Cox,  0.  C.  154; 
and  Meg.  y.  Stewart,  13  C!ox,  C.  C. 
296.  This  last-mentioned  provision 
does  not  render  admissible  in  evi- 
dence depositions  taken  in  the  United 
Kingdom,  and  tendered  in  evidence 
there. 

(u)  See  Limland  v.  Stephens,  3  Esp. 
269 ;  The  CastUia,  1  Hagg.  59. 
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Enoageuent        By  B6ct.  146,  the  Board  of  Trade  may  grant  licences  to  enable 

OF  EAXEN.      persons  to  engage  or  supply  seamen  or  apprentices  for  merchant 

ships  in  the  United  Kingdom.     These  licences  are  granted  upon 

such  terms  and  are  revocable  upon  such  conditions  as  the  Board 

thinks  proper  (x). 

By  sect.  147,  if  any  person  not  licensed  as  aforesaid,  not  being 
the  owner,  master,  or  mate  of  the  ship,  or  a  person  bond  fide  the 
servant  and  in  the  constant  employment  of  the  owner,  or  a  superin- 
tendent of  a  mercantile  marine  office,  engages  or  supplies  any  sea- 
man or  apprentice  to  be  entered  on  board  any  ship  in  the  United 
Kingdom,  he  is  liable  to  a  penalty  not  exceeding  twenty  pounds. 
A  similar  penalty  is  incurred  (in  addition  to  the  forfeiture  of 
the  licence  in  case  the  ofEenoe  is  oonunitted  by  any  Ucensed 
person)  by  the  employment  for  this  purpose  of  any  person  who 
is  not  entitled  to  act  in  the  engaging  or  supplying  of  seamen 
under  the  statute,  and  by  the  knowingly  receiving  or  accepting 
to  be  entered  on  board  of  any  ship  any  seaman  or  apprentice 
who  has  been  engaged  or  supplied  contrary  to  the  provisions  of 
the  act. 

By  sect.  148,  any  person  who  demands  or  receives  either 
directly  or  indirectly  from  any  seaman  or  apprentice,  or  from 
any  person  seeking  employment  as  a  seaman  or  apprentice,  or 
from  any  one  on  his  behalf,  any  remuneration  whatever  for  pro- 
viding him  with  employment  other  than  the  fees  authorized  by 
the  statute,  is  made  liable  to  a  penalty  not  exceeding  five 
pounds  (y). 
Debts  in-  By  sect.  234,  no  debt  exceeding  five  shillings  incurred  by  any 

men  aftOT  aa"  Seaman  after  he  has  engaged  to  serve  is  recoverable,  until  the 
gagement.       service  agreed  for  is  concluded  (s). 


AffTeemeiits 
with  the  crew. 


We  will  now  consider  a  very  important  portion  of  the  system 
established  for  the  protection  of  the  crew  by  the  Merchant 
Shipping  Act,  1854 ;  namely,  its  provisions  as  to  the  agreements 
with  seamen. 

The  regulations  of  the  statute  on  this  subject  are  in  many 


{x)  The  licences  now  in  force  is- 
sued under  this  section  are  very  few 
in  number.  A  list  of  the  persons 
holding  such  licences  is  given  in 
tiie  Mercantile  Navy  List  for  each 
year. 

(y)  The  sects.  147,  148  of  the  M.  S. 
Act,  1854,  apply  to  all  sea  going  British 


ships,  wherever  registered;  see  s.  109. 
See  the  M.  S.  Act,  1862,  s.  13. 

{z)  This  section  does  not  extend  to 
apprentices.  See  the  interpretation 
clause,  s.  2.  Sales  of  and  charges  on 
the  wages  and  salvage  due  to  seamen 
and  apprentices  made  in  anticipation 
are  invalid;  t^.  s.  233. 
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reepeots  Bimilar  to  those  which  were  contained  in  the  earlier 
acts  {t)y  and  are  as  follows : — 

By  sect.  149,  the  masters  of  all  ships  (u)  (except  ships  of  less  than 
eighfy  tons  registered  tonnage,  exclusively  employed  in  trading 
between  different  ports  on  the  coasts  of  the  United  Kingdom) 
are  bound  to  enter  into  an  agreement  with  every  seaman  (^) 
whom  they  cany  to  sea  from  any  port  in  the  United  Kingdom 
as  one  of  the  crew.  This  agreement  must  be  in  a  form  sanc- 
tioned by  the  Board  of  Trade  (^),  must  be  dated  at  the  time  of  the 
first  signature  of  it,  and  must  be  signed  by  the  master  before  any 
seaman  signs  it  (s). 

The  agreement  must  also  contain  the  following  particulars  as 
terms  thereof : — 

(1.)  The  nature,  and,  as  far  as  practicable,  the  duration  of  the 
intended  voyage  or  engagement  (a)  : 

(2.)  The  number  and  description  of  the  crew,  specifying  how 
many  are  engaged  as  sailors  {b) : 


(0  See  the  8  &  9  Yiot.  c.  116,  and 
the  Mercantile  Hkfarine  Act,  1860  (13 
&  14  Vict.  c.  93).  The  first  instance 
of  any  regulation  in  England  re- 
miiring  an  agreement  in  writing  witii 
the  seamen,  is  a  bye-law  of  the 
Trinity  Honse  (approved  by  Chan- 
cellor Jeffries),  made  in  1687.  By 
this  bye-law  it  is  ordered  that  *' every 
commander  of  a  ship  hiring  any 
mariner  or  seaman  to  sail  witii  him  on 
any  voyage  to  sea,  do  take  in  writing 
under  the  said  seaman's  hand,  upon 
what  condition  he  it  entertained;  and 
that  he  doth  submit  himself  to  the 
bre-laws  of  the  Trinity  House."  See 
the  charters,  &c.  of  the  Trinity 
House,  collected  and  printed,  1825. 

(m)  By  sect.  13  of  the  M.  S.  Act,  1862, 
registered  sea  going  fishing  ships  em- 
ployed on  the  coast,  sea  going  ships 
beloiufing  to  the  Gkoieral  liighthouse 
Boards,  and  sea  going  pleasure  yachts, 
are  excepted  from  this  section. 

{x)  This  word  includes  every  person 
(except  masters,  pilots,  and  appren- 
tioee  dulv  indentured  and  registinred) 
employed  or  engaged  in  any  capacity 
on  board  any  stiip.  See  the  M.  S. 
Act,  1854,  s.  2.  if  any  seaman,  on 
or  biefore  being  engaged,  wilfully  and 
fraudulently  makes  a  false  statement 
of  the  name  of  his  last  ship,  or  of  his 
own  name,  he  is  liable  to  a  penalty 
not  exceeding  5/.,  which  may  oe  de- 
ducted from  his  wa«es.    lb.  s.  255. 

(y)  See  the  H.  S.  Act,  1851,  s.  8, 

o 


giving  the  Board  of  Trade  power  to 
alter  the  instruments  required  under 
the  part  of  the  act  relating  to  masters 
and  seamen ;  see  also  sect.  10.  As  to 
the  effect  of  an  agreement  not  accord- 
ing to  the  authorized  form,  see  RidUi/ 
V.  The  rhjmoHth  BaJcing  Co.^  2  Ex. 
711. 

(z)  These  agreements  are  exempt 
from  the  Stamp  Act.  See  the  H.  S. 
Act,  1854,  s.  9  ;  the  33  &  34  Vict.  c.  97, 
s.  3,  and  Sched.  ''Agreement.*' 

(fl)  The  M.  S.  Act,  1873,  provides 
that  the  agreement,  instead  of  stating 
the  nature  and  duration  of  the  in- 
tended voyage,  may  state  the  maxi- 
mimi  period  of  the  voyage  or  engage- 
ment, and  the  places  or  parts  of  the 
world  (if  any)  to  which  the  voyage  or 
engagement  is  not  to  extend.  See 
the  discisions  on  the  31  Gko.  3,  c.  39, 
as  to  the  sufficiency  of  the  description 
of  the  voyage.  That  act  required 
that  the  agreement  should  state  for 
what  voyage  the  seaman  had  contrac- 
ted. The  George  Honie^  1  Hagg.  370  ; 
The  Minerva,  ib,  352 ;  The  Wettmore- 
land,  1  W.  Rob.  216. 

(b)  Whero,  in  consequence  of  the  de- 
sertion of  some  of  the  crew  in  harbour, 
a  ship  became  so  short-handed  that  to 

Sroceed  to  sea  would  be  dangerous  to 
f e,  it  was  held  that  the  seamen  wero 
justified  in  refusing  to  obey  the  orders 
of  the  master  to  put  to  sea.  Hartley 
V.  Foneonby,  7  £.  &  B.  872 ;  see  also 
The  Aramintay  1  Spk.  229. 
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(3.)  The  time  at  which  each  eeaman  is  to  be  on  board,  or  to 

begin  work : 
(4.)  The  capacity  in  which  each  seaman  is  to  serve : 
(5.)  The  amount  of  wages  which  each  seaman  is  to  receive  {d ) . 
(6.)  A  scale  of  the  provisions  which  are  to  be  furnished  to 

each  seaman. 
(7.)  Any  regulations  as  to  conduct  on  board,  and  as  to  fines, 
short  allowance  of  provisions,  or  other  lawful  punishments 
for  misconduct,  which  have  been  sanctioned  by  the  Board 
of  Trade  as  regulations  proper  to  be  adopted,  and  which 
the  parties  may  agree  to  adopt  (e). 
Every  agreement  must  be  so  framed  as  to  admit  of  stipula- 
tions, to  be  adopted  at  the  will  of  the  master  and  seamen,  as  to 
advance  and  allotment  of  wages,  and  may  contain  any  other 
stipulations  which  are  not  contrary  to  law  (/) .    It  is  also  provided 
by  the  same  section,  that  if  the  master  of  any  ship  belonging  to 
any  British  possession  has  an  agreement  with  his  crew  made  in 
due  form  according  to  the  law  of  the  possession  to  which  the  ship 
belongs,  or  in  which  her  crew  were  engaged,  and  engages  single 
seamen  in  the  United  Kingdom,  such  seamen  may  sign  the  agree- 
ment so  made,  and  it  shall  not  be  necessary  for  them  to  sign  an 
agreement  in  the  form  sanctioned  by  the  Board  of  Trade. 


{d)  See,  as  to  agreements  by  owners 
or  masters  of  British  vessels  engaged 
in  fibbing  off  the  coast  of  the  United 
Kingdom  whereby  the  persons  em- 
ployed may  be  remunerated  by  a 
share  of  the  profits  of  the  adventure, 
the  M.  S.  Act,  1873,  s.  8. 

(e)  The  effect  of  one  of  the  earlier 
acts,  the  2  Geo.  2,  c.  36,  was  to 
render  invalid  agpreements  for  wages 
not  in  writing.  White  v.  Wilwfiy  2 
B.  &  P.  116  ;  Elsxcorth  v.  Woolmorey  6 
Esp.  84.  The  later  acts,  however, 
are  differently  worded,  and  now,  al- 
though a  penalty  is  incurred  if  the 
agreement  is  not  in  writing,  a  verbal 
ag^reement  would  probably  be  bind- 
ing. Where  a  written  agreement 
exists,  the  ordinary  rule  applies,  that 
it  must  be  taken  to  represent  the  final 
contract  between  the  parties  ;  and 
terms  which  are  verbally  ag^reed  upon 
before,  or  at  the  time  of  the  writing, 
but  which  are  not  contained  in  it,  are 
not  binding.  Meret  v.  Antell,  3  Wils. 
275  ;  Goss  v.  Lord  Nugent,  6  B.  &  Ad. 
68;  The  leabella,  2  Bob.  241.  See 
also  Abrey  v.  CruXf  L.  R.,  5  C.  P.  37. 
If  the  agreement  is  ambiguous  it  is  to 


be  construed  in  favour  of  the  seaman. 
2^  Nonpareil,  Br.  &  L.  366. 

(/)  As  to  what  stipulations  are  am- 
biguous and  contrary  to  the  policy  of 
the  statute,  see  I^azer  v.  Satton,  2  C. 
B.,  K.  S.  612,  a  decision  on  the  corre- 
sponding section  of  the  13  &  14  Vict, 
c.  93.  It  has  been  held  that  an 
agreement  for  the  purpose  of  break- 
ing a  blockade,  is  not  contraiy  to  law. 
The  Helen,  L.  B.,  1  A.  &  E.  1. 
Where  a  change  of  ownership  in  a 
British  vessel  takes  place  by  sale  in 
this  country  while  she  is  in  a  foreign 
port,  the  contract  imder  which  tne 
crew  were  shipped  iBjcfUoad  the  new 
owner)  at  an  end.  Wliere,  however, 
one  of  the  crew  continued  to  serve  on 
board  the  vessel  at  the  request  of  an 
agent  of  the  new  owner,  without 
entering  into  any  fresh  articles,  and 
afterwards  and  before  the  termination 
of  the  contemplated  voyage,  quitted 
with  the  consent  of  the  captain  who 
had  been  appointed  by  the  new 
owner,  it  was  held  that  he  might 
recover,  against  such  new  owner, 
wages  jTTO  ratd,  £obint  v.  Uttcer,  4  C. 
B.,  N.  S.  778. 
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Forms  of  agreement  have  been  sanctioned  and  issued  by  the 
Board  of  Trade  in  pursuance  of  these  provisions  (^). 

Sect.  182  of  the  Merchant  Shipping  Act,  1854,  also  provides,  Void  Btipula- 
that  every  stipulation  in  any  agreement  inconsistent  with  any  °°** 
of  the  provisions  of  the  act,  or  by  which  any  seaman  consents  to 
abandon  his  right  to  wages  in  case  of  the  loss  of  the  ship,  or  to 
abandon  any  right  to  salvage,  is  to  be  wholly  inoperative  (h). 
It  is  also  provided,  by  sect.  214  of  this  act,  that  all  stipulations 
in  any  agreement  whereby  any  seaman  is  declared  to  incur  any 
forfeiture  or  loss  in  case  he  enters  into  the  navy,  are  void. 

The  above  provision  of  the  Merchant  Shipping  Act,  1854,  as 
to  agreements  to  abandon  any  right  of  salvage,  is  declared  (by  the 
Merchant  Shipping  Act,  1862)  not  to  apply  to  the  case  of  any 
stipulation  made  by  the  seamen  belonging  to  any  ship  which 
according  to  the  terms  of  the  agreement  is  to  be  employed  on 
salvage  service,  with  respect  to  the  remuneration  to  be  paid  to 
them  for  salvage  services  to  be  rendered  by  that  ship  to  other 
ships  (i). 

The  Merchant  Shipping  Act,  1876,  s.  26,  requires  the  master  Entry  re- 
of  every  British  ship,  except  ships  under  eighty  tons  register  h^iJ^ligree- 
employed  solely  in  the  coasting  trade,  ships  employed  solely  in  ™^*- 
fishing,  and  pleasure  yachts,  to  enter  a  copy  of  the  statement  as 
to  the  distance  between  the  load  line  required  by  that  section 
and  the  lines  of  the  decks  of  the  ship,  in  the  agreement  with  the 
crew  before  it  is  signed  by  any  member  of  the  crew,  and  no 
superintendent  of  any  mercantile  marine  office  may  proceed  with 
the  engagement  of  the  crew  until  this  entry  is  made. 

The  Merchant  Shipping  Act,  1876,  provides  by  sect.  6,  that  Implied  obli- 

gfation  as  to 

(y)   See  Appendix,  "  Fonnfl,"  Nob.  ments  legalized  by  that  Act  ahall  be  '^T(^^^^ 

24,   25,   26a,   26b,   26o.     The  Board  valid,  notwithstanding    sect.    182  of  °'  *^^' 

of  Trade  hare  also  issned  forms  of  the  M.  S.  Act,  1864.    Sales  of  and 

agreement   applicable    to    ships   en-  charges  on  the  wag^  and    salvage 

gaged  in  the  northern  and  southern  due  to  seamen  made  in  anticipation 

whale  fishery.  are  invalid.    The  M.   S.  Act,  1854, 

(A)  This  section  also  provides  that  s.  233. 

no  seaman  is,  by  any  aneement,  to  (t)  The  H.    S.  Act,    1862,  s.   18. 

forfeit  his  liesi  on  the  ship,  or  to  be  These  provisions  do  not  fetter  the  dis- 

deprived  of  any  remedy  for  the  re-  cretion  exercised  by  the  AdmiraltyDivi- 

oovery  of  his  wages.    Ail  stipulations  sion  as  to  sudi  agreements.     SJee  T/ts 

as  to  the  allotment  of  wages,  made  at  Pride  of  Canada,  Br.  &  L.  208;   The 

the    commencement  of    the  voyage,  Fetuaeola,  Br.  &  L.  310  ;  The  Oangesy 

most  be  inserted  in  the  ap;Teement.  L.  K.,  2  A.  &  E.  370 ;   see  also  The 

See  sect.  168.    The  8th  section  of  tho  Roeario^  2  P.  D.  41.    And  sec  post, 

M.  S.  Act,  1873,  enacts  that  agree-  Chap.  X.,  Salvage. 
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in  every  eontract  of  service,  express  or  implied,  between  the 
owner  of  a  ship  and  the  master  or  any  seaman  thereof,  and  in 
every  instrument  of  apprenticeship  whereby  any  person  is  bound 
to  serve  as  an  apprentice  on  board  any  ship,  there  shall  be 
impKed,  notwithstanding  any  agreement  to  the  contrary,  an 
obUgation  on  the  owner  of  the  ship,  that  the  owner  of  the  ship, 
and  the  master,  and  every  agent  charged  with  the  loading  of  the 
ship,  or  the  preparing  thereof  for  sea,  or  the  sending  thereof  to 
sea,  shall  use  all  reasonable  means  to  insure  the  seaworthiness  of 
the  ship  for  the  voyage  at  the  time  when  the  voyage  commences, 
and  to  keep  her  in  a  seaworthy  condition  for  the  voyage  during 
the  same.  Nothing,  however,  in  this  section  is  to  subject  the 
owner  of  a  ship  to  any  liability  by  reason  of  the  ship  being  sent 
to  sea  in  an  imseaworthy  state  where,  owing  to  special  circum- 
stances, the  so  sending  thereof  to  sea  is  reasonable  and  justifiable. 

Authorized         By  the  forms  of  agreement  now  in  use,  the  crew  agree  to 
ment.  conduct  themselves  in  an  orderly,  faithful,  honest  and  sober 

manner,  and  to  be  at  all  times  diligent  in  their  respective  duties, 
and  to  be  obedient  to  the  lawful  commands  of  the  master,  or  of 
any  person  who  may  lawfully  succeed  him,  and  of  their  superior 
officers,  in  everything  relating  to  the  ship,  and  her  stores  and 
cargo,  whether  on  board,  in  boats,  or  on  shore ;  and  in  consi- 
deration of  this  service  the  master  agrees  to  pay  to  the  crew 
as  wages  the  simis  expressed  in  the  agreement,  and  to  supply 
them  with  provisions  according  to  a  scale  which  must  be  contained 
in  the  agreement. 

These  forms  also  provide  that  any  embezzlement,  or  wilful 
or  negligent  destruction  of  any  part  of  the  ship's  cargo  or  stores, 
is  to  be  made  good  to  the  owner  out  of  the  wages  of  the  of- 
fender ;  and  that  if  any  person  enters  himself  as  qualified  for  a 
duty  which  he  proves  incompetent  to  perform,  his  wages  are  to 
be  reduced  in  proportion  to  his  incompetency ;  and  that  if  any 
member  of  the  crew  considers  himself  to  be  aggrieved  by  any 
breach  of  the  agreement  or  otherwise,  he  is  to  represent  the 
same  to  the  master  or  officer  in  charge  of  the  ship  in  a  quiet  and 
orderly  manner,  and  the  latter  must  thereupon  take  such  steps 
as  the  case  may  require. 

Blanks  are  left  in  these  forms  to  be  filled  up  with  any  other 
stipulations  to  which  the  parties  may  agree,  and  which  are  not 
contrary  to  law,  and  for  the  incorporation  in  the  agreement,  by 
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reference,  of  some  regulationfi  for  maintaining  discipline  com- 
prising  a  scale  of  punishments  for  minor  offences  which  hare 
been  sanctioned  and  published  by  the  Board  of  Trade,  in  pur- 
suance of  this  statute  (£). 

These  forms  have  been  adapted  by  slight  variations  to  the 
cases  of  vessels  engaged  in  the  northern  and  southern  whale 
fisheries,  in  which  the  seamen  are  usually  paid  by  a  l^hare  in 
the  adventure  (/). 

The  master  is  bound  at  the  commencement  of  any  voyage  or 
engagement  to  cause  a  legible  copy  of  the  agreement  (omitting 
the  signatures)  to  be  placed  on  board,  so  as  to  be  accessible  to 
the  crew  (m). 

In  the  case  of  all  foreign  going  ships  (a  term  which  includes  Ap;reement 
ships  employed  in  trading  or  going  between  a  place  in  the  United  J^^^j^g 
Kingdom  and  a  place  beyond  the  coasts  of  the  United  IGngdom,  sMp. 
the  islands  of  Guernsey,  Jersey,  Sark,  Aldemey  and  Man,  and 
the  continent  of  Europe  between  the  Elbe  and  Brest  inclu- 
sive (n),  in  whatever  part  of  the  Queen's  dominions  they  may 
be  registered)  the  following  rules  with  respect  to  agreements  are 
laid  down  by  the  Merchant  Shipping  Act,  1854.    Sect.  150  pro- 
vides, that — 

(1.)  Every  agreement  made  in  the  United  Kingdom  (except 
in  the  case  of  agreements  with  substitutes,  which  are 
specially  provided  for)  must  be  signed  by  each  seaman 
in  the  presence  of  a  superintendent  of  a  mercantile 
marine  oj£ce  {o) : 
(2.)  The  superintendent  must  cause  the  agreement  to  be 
read  over  and  explained  to  each  seaman,  or  must  other- 
wise ascertain  that  each  seaman  imderstands  the  some 
before  he  signs  it,  and  he  must  attest  each  signature : 
(3.)  When  the  crew  is  first  engaged  the  agreement  must  be 
signed  in  duplicate,  and  one  part  must  be  retained  by 
the  superintendent,  and  the  other  part  must  contain  a 
special  place  or  form  for  the  descriptions  and  signatures 

(k)  See  Appendix,  «*Fonnfl,"  Nos.  (m)  TheM.  S.  Act,  1854,  s.  166. 

24,  25,  25a,  25b,  25o.  (n)  Sect.  2. 

(l)  Airangements  of  this  kind  do  (o)  The    ^'Hhipping  maaterR"    re- 

not  oonstitate  a  partnership.     Wilkin-  f erred  to  in  the  M.  S.  Act,  1854,  are 

ton  T.  Fraser^  4  Esp.  182;  J)rjf  y.  Bos-  now  termed  **  superintendents  of  mer- 

tceUy  1  Camp.  329;  see  also  PoU  v.  cantile    marine    offices."     See    ante, 

£yton,  3  G.  B.  32,  where  the  same  pp.  175,  176. 
principle  was  recognized. 
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of  substitutes  or  persons  engaged  subsequently  to  the 
first  departure  of  the  ship,  and  it  must  be  delivered  to 
the  master : 
(4.)  In  the  case  of  substitutes  engaged  in  the  plaoe  of  seamen 
who  have  duly  signed  the  agreement,  and  whose  servioes 
are  lost  within  twenty-four  hours  of  the  ship's  putting  to 
sea  by  death,  desertion,  or  other  unf(»reseen  cause,  the 
engagement  must,  when  practicable,  be  made  before  a 
duly  appointed  superintendent  of  a  mercantile  marine 
office ;  and  wheneyer  it  cannot  be  so  made,  the  master 
must,  before  the  ship  puts  to  sea,  if  practicable,  and  if 
not,  as  soon  afterwards  as  possible,  cause  the  agreement 
to  be  read  over  and  explained  to  the  seamen;  and  the 
seamen  must  thereupon  sign  the  same  in  the  presence  of 
attesting  witnesses. 


Hunning 
agreements 
for  f orei^ 
going  ships. 


By  sect.  151,  in  the  case  of  foreign  going  ships  maJdng 
voyages  averaging  less  than  six  months  in  duration,  running 
agreements  with  the  crew  may  be  made  to  extend  over  two  or 
more  voyages,  but  they  must  not  extend  beyond  the  following 
thirtieth  of  June,  or  thirty-first  of  December,  or  the  first  aixival 
of  the  ship  at  her  port  of  destination  in  the  United  Kingdom 
after  such  date,  or  the  discharge  of  cargo  consequent  upon  such 
arrival ;  and  every  person  entering  into  such  an  agreement, 
whether  he  is  engaged  upon  the  first  commencement  of  it  or 
otherwise,  must  enter  into  and  sign  it  in  the  manner  required 
for  other  foreign  going  ships ;  and  if  discharged  in  the  United 
Kingdom,  he  must  be  discharged  in  the  manner  required  for  the 
discharge  of  seamen  belonging  to  other  foreign  going  ships. 

By  sect.  152,  the  master  of  any  foreign  going  ship  for  which 
a  running  agreement  is  made  must,  upon  every  return  to  a  port 
in  the  United  Kingdom  before  the  final  termination  of  the  agree- 
ment, discharge  or  engage  before  the  superintendent  of  the 
mercantile  marine  office  at  that  port  any  seaman  whom  he  is 
required  by  law  to  discharge  or  engage;  and  the  master  is 
bound  upon  every  such  return  to  indorse  on  the  agreement  a 
statement  either  that  no  such  discharges  or  engagements  have 
been  made  or  are  intended  to  be  made  before  the  ship  again 
leaves  port,  or  that  all  such  discharges  or  engagements  have 
been  duly  made  as  required  by  the  act.  The  master  is  also 
bound  to  deliver  the  agreement  so  indorsed  to  the  mercantile 
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marine  office  superintendent,  and  the  superintendent  must  sign 
an  indorsement  on  the  agreement  to  the  effect  that  the  provisions 
of  the  act  have  been  complied  with,  and  re-deliver  it  to  the 
master.  Any  master  who  wilfully  makes  a  false  statement 
in  such  indorsement  incurs  a  penalty  not  exceeding  twenty 
pounds  {p). 

In  the  case  of  home  trade  ships  (a  term  which  includes  ships  A^eement 
employed  in  trading  or  going  within  the  following  limits : — the  ^me^iS^^ 
United  Elingdom,  the  islands  of  Guernsey,  Jersey,  Bark,  Aldemey  *^^P- 
and  Man,  and  the  continent  of  Europe  between  the  Elbe  and  Brest 
inclusive)  the  Merchant  Shipping  Act,  1854,  contains  the  follow- 
ing provisions : — 

By  sect.  155,  crews  or  single  seamen  may,  if  the  master  thinks 
fit,  be  engaged  before  a  superintendent  in  the  manner  directed 
by  the  act  with  respect  to  foreign  going  ships ;  and  in  every  case 
in  which  the  engagement  is  not  so  made,  the  master  must,  be- 
fore the  ship  puts  to  sea,  if  practicable,  and  if  not,  as  soon  after 
as  possible,  cause  the  agreement  to  be  read  over  and  explained 
to  each  seaman,  and  the  seaman  must  thereupon  sign  it  in  the 
presence  of  an  attesting  witness. 

By  sect.  156,  where  several  home  trade  ships  belong  to  the 
same  owner,  the  agreement  with  the  seamen  may  be  made  by 
the  owner  instead  of  by  the  master,  and  the  seamen  may  be  en- 
gaged to  serve  in  any  two  or  more  of  the  ships,  if  the  names  of 
the  ships  and  nature  of  the  service  are  specified  in  the  agree- 
ment ;  subject,  however,  to  this  exception,  all  the  provisions  of 
the  act,  as  to  ordinary  agreements  for  home  trade  ships,  are 
applicable  to  agreements  made  in  the  manner  last  mentioned. 

In  the  case  of  home  trade  ships  of  more  than  eighty  tons 
burthen,  sect.  162  provided  that  no  agreement  might  extend 
beyond  the  next  following  30th  of  Jime,  or  31st  of  December, 
or  the  first  arrival  of  the  ship  at  her  final  port  of  destination  in 
the  United  Kingdom  after  that  date,  or  the  discharge  of  the  crew 


{p)  These  sectiona  do  not  apply  to 
VGoels  belonging  to  the  Lightaouae 
Boards  and  seagoing  pleasure  yachts. 
The  M.  S.  Act,  1862,  s.  13.  In  cases 
in  which  ronning  ag^reements  are 
made,  l^e  daplicate  agreement  re- 
tained hy  the  saperintendent  upon 
the  first  engfagement  of  the  crew 
must  he  either  transmitted  to  the  Re- 
gistrar-Qeneral  of  Shipping  and  Sea- 


men immediately,  or  be  kept  by  the 
superintendent  until  the  expiration  of 
the  agreement,  as  the  Board  of  Trade 
may  direct.  The  M.  S.  Act,  1854, 
s.  163.  See  also  sect.  154,  as  to  the 
mode  of  determining  the  fees  to  be 
paid  on  the  engagement  and  discharge 
of  seamen  belonging  to  ships  whidh 
have  running  agreements,  and  Ap- 
pendix, **  Forms,    No.  55,  note  (a). 
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tion  in  the  official  log,  and  sending  a  report  of  it  to  the  Board 
of  Trade.  The  master  is  liable  to  a  penalty  not  exceeding  20/., 
if  he  does  not  thereupon  provide  proper  or  sufficient  provisions 
or  water,  or  if  he  uses  any  of  the  articles  which  have  been 
objected  to  in  the  manner  mentioned  above  (t). 

By  sect.  222,  however,  if  the  officer  to  whom  the  complaint 
has  been  made  certifies  that  there  was  no  reasonable  ground  for 
it,  each  of  the  persons  complaining  is  Uable  to  forfeit  to  the 
owner  a  sum  not  exceeding  a  week's  wages* 

Compensatioii  It  is  provided  by  sect.  223,  that  if,  during  the  voyage,  the 
short  aUow  allowance  to  any  seaman  of  any  of  the  provisions  stipulated  for 
^^«  in  the  agreement  is  reduced,  he  shall  receive  compensation  ;  if 

the  reduction  is  by  any  quantity  not  exceeding  one-third,  he  is 
entitled  by  way  of  compensation  to  a  sum  not  exceeding  four- 
pence  a  day.  This  compensation  is  raised  to  eight-pence  a  day 
when  the  reduction  exceeds  one-third.  If  it  is  shown  that  any 
of  the  provisions  are  or  have  been  during  the  voyage  bad  in 
quality  and  unfit  for  use,  the  seaman  is  also  entitled  to  receive 
in  regard  of  the  bad  quality  a  sum  not  exceeding  one  shilling 
a  day,  according  to  the  time  of  its  continuance.  These  sums 
are  recoverable  as  wages ;  they  are  not  to  be  allowed  if  the  re- 
duction in  the  provisions  is  by  way  of  punishment  in  pursuance 

which  the  seaman  wilfully  and  without  sufficient  cause  refuses 
or  neglects  to  perform  his  duty,  or  is  lawfully  confined  for  mis- 
conduct either  on  board  or  on  shore. 

If,  moreover,  it  appears  that  the  provisions  which  have  been 
reduced  could  not  be  procured  or  supplied  in  proper  quantities, 
and  that  proper  and  equivalent  substitutes  were  provided,  the 
Court  before  which  the  case  is  brought  may  modify  or  refuse  the 
compensation  as  it  may  think  just  (u). 

Medicines  Provisions  were  contcdned  in  the  Merchant  Shipping  Act, 

and  mescal  1854  (x).  with  respect  to  medicines,  medical  stores,  and  anti- 
stores,  &c.  ^  ^  ^  ' 

{t)  The  same  section  provides  that  (w)  See  as  to  the  allowance  of  com- 

the  report  if  produced  out  of  the  ens-  pensation  to  the  crew,  when,  in  conse- 

tody  of  the  Board  of  Trade  is  to  be  quence  of  the  unexpected  leng^  of  the 

receiTed  as  evidence  in  anj  leg^  pro-  voyage,  they  have  been  put  on  short 

ceeding.    See  also  sect.  232,  as  to  the  commons,  Ths  Jotephine,  Swa.  152,  2 

right  of  seamen  to  go  ashore  for  the  Jur.,  N.  S.  1148. 

purpose  of  mddng  complaints,  post^  {x)  See  sects.  224,  227. 
p.  209. 
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scorbutics  (y).  These  have  been  repealed,  and  the  matter  is  now 
dealt  with  by  the  Merchant  Shipping  Act,  1867,  as  follows : — 

By  sect.  4  (1)  the  Board  of  Trade  is  empowered  to  issue  and 
publish  from  time  to  time  suitable  scales  of  medicine  and 
medical  stores  (2),  and  prepare  or  sanction  books  of  in* 
struction  for  dispensing  them  {a), 

(2.)  The  owners  of  every  ship  navigating  between  the  United 
Kingdom  and  any  place  out  of  the  same  must  provide 
and  keep  on  board  a  supply  of  medicines  and  medical 
stores  in  accordance  with  the  scale,  and  a  copy  of  a 
book  containing  instructions : 

(3.)  No  lime  or  lemon  juice  (6)  is  to  be  deemed  fit  and  proper 
to  be  taken  on  board  ship,  for  the  use  of  the  crew  or  pas- 
sengers, unless  it  has  been  obtained  from  a  bonded  ware- 
house for  and  to  be  shipped  as  stores ;  and  it  may  not  be 
so  obtained  unless  it  is  shown  by  a  certificate  under  the 
hand  of  an  inspector  appointed  by  the  Board  of  Trade, 
to  be  proper  for  use  on  board  ship,  such  certificate  to  be 
given  upon  inspection  of  a  sample;  nor  unless  it  contains 
fifteen  per  cent,  of  proper  and  palatable  proof  spirits,  to 
be  approved  by  such  inspector  or  by  the  proper  officer  of 
Customs,  and  to  be  added  before  or  immediately  after 
the  inspection  ;  nor  unless  it  is  packed  in  such  bottles  at 
such  time  and  in  such  manner  and  so  labelled  as  the 
Commissioners  of  Customs  direct  (c). 

(4.)  Tl^e  master  or  owner  of  every  such  foreign-going  ship 
(except  those  boimd  to  European  ports  or  to  ports  in  the 


(y)  Kedical  inspectors,  whose  duty- 
it  was  to  inspect  the  medicines  re- 
quired to  be  provided  under  the  Act  of 
lS64,medical  stores, &c.  were  appointed 
bj  the  Board  of  Trade  and  local  marine 
boards.  These  officers  might  object 
to  anj  articles  that  were  not  in  ac- 
cordance with  the  regpilations  in  the 
act ;  and  when  any  such  objection  had 
been  made,  the  ship  could  not  clear 
for  sea  wiUiout  a  certificate  from  an 
inspector  tiiat  the  matters  objected  to 
had  been  set  right.  See  s.  226  of  the 
H.  S.  Act,  1854,  which  has  not  been 
repealed. 

{z)  The  scale  of  medicines  and  stores 
which  has  been  issued  by  the  Board  of 
Trade  under  this  act  wul  be  found  in 
the  Appendix,  *'  Forms,"  No.  39.  As 
to  the  scales  of  medicines  and  medical 


stores  issued  under  the  Passenger  Acts, 
see  Appendix,  **  Forms,"  Noe.  36,  37, 
and  On.  XI.,  Passenqebs. 

(a)  The  book  sanctioned  by  the 
Board  of  Trade  is  Ths  Ship  Captain's 
Medical  Guide,  published  by  Simpkin, 
HarshaU  &  Ck). 

(b)  This  supply  of  acids  is  for  the 

Surpoee  of  presenting  the  scurry,  a 
isease  which  often  results  frtnn  a  diet 
of  salt  provisions  unaccompanied  by 
vegetable  food. 

Xc)  The  spirit  to  be  added  (which  may 
not  be  plam  or  raw  spirit)  is  relieved 
from  duty ;  but  after  its  addition  the 
deposit  of  the  juice  in  the  warehouse 
is  subject  to  the  customs  regulations  as 
to  the  delivery  of  ships  stores.  As  to  the 
regulations  issued  under  tiie  section, 
see  App.  p.  cclzxvi,  note  (/). 
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Mediterranean  Sea,  and  also  exoept  Buoh  ships  or  classes 
of  ships  hound  to  ports  on  the  eastern  coast  of  America 
north  of  the  thirty-fifth  degree  of  north  latitude,  and 
to  any  islands  or  places  in  the  Atlantic  Ocean  north  of 
the  same  limit,  as  the  Board  of  Trade  may  from  time  to 
time  exempt  from  this  enactment  (d) )  must  provide  and 
cause  to  he  kept  on  hoard  a  sufficient  quantity  of  lime  or 
lemonjuice  from  the  warehouse  duly  lahelled,  and  the  lahels 
are  to  remain  intact  until  twenty-four  hours  at  least  after 
the  ship  has  left  her  port  of  departure  on  her  foreign 
voyage,  or  a  sufficient  quantity  of  such  other  anti- 
scorbutics, if  any,  of  such  quality  and  composed  of  such 
materials,  and  packed  and  kept  in  such  manner  as  her 
Majesty  by  Order  in  Coimcil  may  from  time  to  time  direct. 

(5.)  The  master  of  such  ship  must  serve  out  the  lime  or 
lemon  juice  with  sugar  (such  sugar  to  be  in  addition  to 
any  sugar  required  by  the  articles)  or  other  such  anti- 
scorbutics to  the  crew  so  soon  as  they  have  been  at  sea 
for  ten  days,  and  during  the  remainder  of  the  voyage, 
except  during  such  time  as  they  are  in  harbour  and  are 
there  supplied  with  fresh  provisions ;  the  lime  or  lemon 
juice  and  sugar  is  to  be  served  out  daily  at  the  rate  of  an 
ounce  each  per  day  to  each  of  the  crew,  and  to  be  mixed 
with  a  due  proportion  of  water,  or  the  other  anti-scor- 
butics, if  any,  at  such  times  and  in  such  quantities  as 
her  Majesty  by  Order  in  Council  from  time  to  time 
directs. 

(6.)  If  at  any  time  when  such  lime  or  lemon  juice  or  anti- 
scorbutics is  served  out  any  seaman  or  apprentice  refuses 
or  neglects  to  take  it,  an  entry  must  be  made  in  the 
official  log,  and  signed  by  the  master  and  mate  or  some 
other  of  the  crew,  and  also  by  the  surgeon  if  any  (e). 


{d)  The  Board  of  Trade  have  ex- 
empted from  the  requirements  of  this 
enaotment  aU  ahips  bound  from  any 
port  in  the  United  Kingdom  to  ports 
on  the  eastern  coast  of  America  situate 
between  the  35th  and  60th  degree  of 
north  latitude ;  and  also  aU  ships 
bound  to  any  islands  or  places  in  the 
Atlantio  Ocean  situate  within  those 
limits,but  subject  totheproTisothat  the 
exemption  shaU  not  extend  (1)  to  ships 
which  being  bound  to  any  place  within 
the  limits  aforesaid  may  lie  silso  bound 


to  any  place  out  of  those  limits,  or 
(2)  to  ships  bound  to  any  part  of  the 
coast  or  islands  of  Greenland  situate 
within  the  limits  aforesaid. — IntttniC' 
tions  to  Mercantile  Marine  Superintend 
dentt^  Auffuaty  1879. 

(e)  It  does  not  appear  that  any  Order 
in  Council  has  been  issued  unaer  this 
section.  If  the  medicines,  medical 
stores,  book  of  instructions,  lime  or 
lemon  juice,  sugar,  or  anti-soorbutios 
required  by  the  act  are  not  provided, 
packed  and  kept  on  board  as  required, 
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By  sect.  225  of  the  Merchant  Shipping  Act,  1854,  the  master  Weighing 
is  also  bound  to  keep  on  board  proper  weights  and  measures,  and  ^c^^^^*^^' 
to  allow  them,  whenever  any  dispute  may  arise  about  the  quan- 
tities, to  be  used  in  the  presence  of  a  witness  in  serving  out  the 
provisions  and  articles  supplied  to  the  crew  (/). 

Every  foreign  going  ship  having  on  board  one  hundred  per-  Medical  offl- 
sons  or  upwards  must,  by  sect.  230,  carry  a  duly  authorised  ^Sng'sW^?^ 
physician,  surgeon,  or  apothecary  {(/), 


the  owner  or  master  incurs  a  penalty 
not  exceeding  20/.,  nnleaa  he  can  prove 
that  the  non-compliance  with  the  pro- 
visions was  not  caused  through  any 
inattention,  neglect  or  wilful  default 
on  his  part ;  and  if  the  Ume  or  lemon 
juice  and  sug^r  or  other  anti-scorbutics 
are  not  served  out  in  the  case  and 
manner  hereinbefore  directed,  or  if 
entry  is  not  made  in  the  official  log  as 
required,  the  master  for  each  default 
incurs  a  penalty  not  exceeding  6/., 
nnless  he  can  prove  that  the  non- 
compliance did  not  arise  through  any 
neglect,  omission,  or  wilful  default  on 
his  part ;  and  if  it  is  proved  that  some 
person  other  than  the  master  or  owner 
18  in  default,  such  other  person  is  liable 
to  a  penalty  not  exceeding  20/. 

By  sect.  6  of  the  H.  S.  Act,  1867, 
any  person  who  manufactures,  sells  or 
keeps  or  offers  for  sale  any  medicines 
or  medical  stores  which  are  of  bad 
quality,  for  each  such  offence  incurs  a 
penal^  not  exceeding  20/. 

By  sect.  6  of  the  same  act,  in  any 
British  possession  out  of  the  United 
Kingdom  the  governor  or  officer  ad- 
ministering the  government  for  the 
time  being,  subject  to  the  laws  of 
such  possession,  has  power  to  make 
regulations  concerning  the  supply 
within  such  possession  of  lime  or 
lemon  juice  and  anti-scorbutics  for 
the  use  of  ships;  and  any  lime  or 
lemon  juice  or  anti-scorbutics  duly 
supplied  in  accordance  with  any  such 
regulations  is  to  be  deemed  to  be  fit 
ami  proper  for  the  use  of  ships. 

(/)  The  7  &  8  Vict.  c.  112,  which  is 
now  repealed,  contained  a  provision 
requiring  that  shms  navigating  be- 
tween the  United  lUngdom  and  places 
out  of  the  same  should  keep  constantly 
on  boud  a  si:^cient  supply  of  medi- 
cines and  medicaments  suitable  to  ac- 
cidents and  diseases  arising  on  sea 
voyages,  and  in  accordance  with  a 
scale  issued  by  the  lords  of  the  ad- 
miralty, and  a  penalty  was  imposed 


by  this  statute  on  the  owner  for  any 
neglect  of  this  provision.  It  was  held, 
after  Uie  passmg  of  this  act,  that  it 
imposed  on  the  uiipowner  the  duty  of 
keeping  on  board  tiiie  supply  of  medi- 
cines required  by  the  act,  and  that  a 
sailor  who  had  sustained  a  private  in- 
jury by  reason  of  the  breach  of  this 
statutory  duty  might  brina^  an  action 
against  the  owner  and  clami  damages 
from  him,  although  a  specific  punish- 
ment by  penalty  was  fixed  by  the 
statute  for  the  breach  of  that  duty  so 
far  as  related  to  the  public.  See  the 
7  &  8  Vict.  c.  112,  s.  18  ;  and  Couch  y. 
Steel,  3  E.  &  B.  402.  The  authority 
of  the  case,  however,  was  much  shaken 
by  what  feU  from  Lord  Caima  and  the 
other  judges  of  the  Court  of  Appeal  in 
Atkinson  v.  The  Gateshead  and  NeW' 
castle  Waterworks,  2  Ex.  D.  441.  The 
enactments  of  the  M.  S.  Act,  1854, 
which  are  mentioned  above,  with  refer- 
ence to  provisions  and  medicines,  and 
which  occur  in  Part  III.  of  that  act, 
are  not  excepted  in  sect.  13  of  the 
M.  S.  Act,  1862,  which  extends  that 
part  of  the  earlier  act  (except  certain 
specified  sections)  to  pleasure  yachts, 
fishing  coasting  vessels,  and  ships  be- 
longing to  the  three  Greneral  Light- 
house Boards. 

{g)  The  statute  expresslv-  provided 
that  the  provisions  of  the  Passengers' 
Act,  1852  (15  &  16  Vict.  c.  44),  con- 
cerning the  carriage  of  medical  practi- 
tioners in  passenger  ships,  should  not 
be  affected  by  these  regulations.  This 
act  has  now,  however,  been  repealed 
by  the  Passengers  Act,  1855,  s.  1.  As  to 
the  provisions  now  in  force  with  regard 
to  medical  officers  on  board  emigrant 
ships  clearing  under  the  Passenger 
Acts,  see  Chap.  XI.  PASSENOiokS,  and 
Appendix,  * '  Orders  in  Council, '  'p.  64 . 
The  36th  section  of  the  Medical  Regis- 
tration Act,  1858  (21  &  22  Vict.  c.  90), 
provides  that  no  person  required  to  be 
reg^istered  under  that  act  shall  hold 
any  appointment  as  a  physician,  sur- 
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Medical  ex- 
amination of 
seamen. 


By  the  Merchant  Shipping  Act,  1867,  sect.  10,  provisions  ore 
enacted  by  which  the  appointment  and  remuneration  of  medical 
inspectors  of  seamen,  who  are  to  examine  seamen  applying  for 
employment  and  report  as  to  their  fitness  for  duty  at  sea  are 
regulated  (A). 


Ezpenaes 
in  oases 
of  illness  or 
death  of 
crew. 


The  following  are  the  rules  established  by  the  Merchant 
Shipping  Act,  1854,  with  respect  to  the  expenses  attendant  on 
the  illness  or  death  of  the  master  or  any  of  the  crew : — 

By  sect.  228,  if  the  master  or  any  seaman  or  apprentice  is 
hurt  in  the  service  of  the  ship  the  expenses  of  the  necessary 
surgical  and  medical  advice,  attendance  and  medicines,  and  of 
his  subsistence  imtil  he  is  cured,  or  dies,  or  is  brought  back  to 
the  United  Kingdom,  or  to  a  port  in  the  British  possession  in 
which  he  was  shipped,  together  with  the  expense  of  conveyance 
or  of  burial,  are  to  be  borne  by  the  shipowner  without  any  de- 
duction from  the  wages.  In  like  manner  the  owner  must  bear 
the  expense  of  all  medicines  and  surgical  or  medical  advice  and 
attendance  given  to  any  master,  seameui  or  apprentice  whilst  on 
board  the  ship  as  well  as  the  expense  of  their  temporary  re« 
moval  from  the  ship  on  account  of  illness,  and  for  the  purpose 
of  preventing  infection,  or  otherwise  for  the  convenience  of  the 
ship ;  and  he  must  also  provide  during  such  temporary  absence 
the  necessary  advice,  attendance,  subsistence  and  medicines  (i). 


geon  or  other  medical  officer  either  in 
the  military  or  naval  service,  or  in 
emigfrant  or  other  vessels,  unless  he  be 
go  registered.  This  provision  is,  how- 
ever, not  to  repeal  any  of  the  provi- 
sions of  the  Passengers  Act,  1865. 

(A)  See  App.  "Forms,"  Nos.  40  and 
41. 

(i)  These  provisions  are  wider  than 
those  which  were  contained,  in  this  re- 
spect, in  the  7  &  8  Vict.  c.  112,  which 
only  spoke  of  sickness  caused  by  a 
hurt  in  the  service  of  the  ship.  The 
M.  S.  Act,  1854,  however,  adopts  the 
more  liberal  rule  of  the  general  mari- 
time law  of  Europe  under  which  the 
expense  of  curing  a  seaman  who  falls 
sick  during  the  voyage,  is  a  charge 
upon  the  ship.  Laws  of  Oleron,  Art. 
7 ;  Laws  of  Wisbuv,  Art.  19.  This 
rulehasbeen  adoptea,  with  some  excep- 
tions, into  the  American  law.  See  the 
cases  ooUected  3  Kent,  Com.  184  (ed. 
1878),  BJidl'he  George y  I  Sumner  (Ameri- 
can), Rep.  151.  By  the  French  law,  if 
the  seamen  fall  ill  during  the  voyage,  or 


are  wounded  in  the  service,  they  are 
still  entitled  to  their  wages,  and  the 
owners  must  bear  the  expense  of  their 
treatment  as  weU  in  these  cases  as 
where  they  are  wounded  in  defence  of 
the  ship;  but  it  is  otherwise  where  the 
injury  occurs  on  shore  whilst  thev  are 
absent  without  leave.  See  Code  de 
Commerce,  Art.  262,  263,  264.  In 
Scotland  it  has  been  held  that  the 
shipowners  are  not  responsible  to  the 
seamen  for  personal  injury  caused  by 
the  negligence  of  the  master ;  Leddy  v. 
Gibson,  11  Sess.  Cas.  (3rd  series),  304. 
But  see  Wilson  v.  Merry,  L.  K.,  1  Sc. 
App.  326  ;  Murphy  v.  Smith,  19  C.  B. 
N.  S.  361;  and  Itamsay  v.  Quinn,!^.  R. 
(Irish),  8  C.  P.  322.  It  has  been  held 
m  Scotland  that  an  injury  received  by 
a  seaman  from  an  occurrence  causing 
the  wreck  of  his  ship  is  **an  injury  re- 
ceived in  the  service  of  the  ship  to 
which  he  belongs;"  The  Lord  Advocate 
V.  Grant,  1  Sess.  Cas.  (4th  series),  447. 
The  138th  section  of  the  Public  Health 
Act,  1876  (88  &  39  Vict.  c.  56),  pro- 
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In  all  other  oasoB  tlie  owner  is  entitled  to  deduct  from  the 
wages  of  any  seaman  or  apprentice  any  reasonable  expenses  in- 
curred by  the  owner  in  respect  of  his  illness,  or  in  respect  of  his 
burial  if  he  dies  in  the  owner's  service  (k). 

The  Merchant  Shipping  Act,  1867,  by  sect.  7  further  provides 
that  if  it  is  shown  that  any  seaman  or  apprentice  who  is  ill  has, 
through  the  neglect  of  the  master  or  owner,  not  been  provided 
with  proper  food  and  water  according  to  his  agreement,  or  with 
such  accommodation,  medicines,  medical  stores,  or  anti-scorbutics 
as  are  required  by  the  Acts  of  1854  and  1867,  then,  unless  it  can 
be  shown  that  the  illness  has  been  produced  by  other  causes,  the 
owner  or  master  is  liable  to  pay  all  expenses  properly  and 
neoessarily  incurred  by  reason  of  such  illness  (not  exceeding  in 
the  whole  three  months  wages),  either  by  such  seaman  himself 
or  by  her  majesty's  Government,  or  any  officer  of  her  majesty's 
Government,  or  by  any  parochial  or  other  local  authority  on  his 
behalf,  and  such  expenses  may  be  recovered  in  the  same  way  as 
if  they  were  wages  duly  earned.  This  encu^tment  does  not 
operate,  however,  so  as  to  affect  any  farther  liability  of  any 
owner  or  master  for  such  neglect,  or  any  remedy  which  a  seaman 
already  possesses. 

But  by  sect.  8  of  the  Merchant  Shipping  Act,  1867,  where  a 
seaman  is  by  reason  of  illness  incapable  of  performing  his  duty, 
and  it  is  proved  that  such  illness  has  been  caused  by  his  own 
wilful  act  or  default,  he  shall  not  be  entitled  to  wages  for  the 
time  during  which  he  is  by  reason  of  such  iUness  incapable  of 
performing  his  duty. 

Independently  of  these  statutory  provisions,  the  master  has 
no  authority  to  pledge  the  credit  of  the  owner  for  medicines 
and  attendance  fumifi^ed  to  members  of  the  crew  who  have 
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Tidee  that  whenever,  in  compliance 
with  anj  legnlationB  issued  By  the 
Local  GoYermnent  Board  under  that 
act,  any  poor  law  medical  officer  per* 
forms  any  medical  service  on  board 
any  vessel  his  charge  for  such  service 
shaU  be  paid  by  the  master  on  behalf 
of  his  owners,  together  with  any  rea- 
sonable expense  lor  the  treatment  of 
the  sick.  See  Supp.  App.  p.  164. 
As  to  Scotknd,  see  '*The  (Scotland) 
PubUc  Health  Act,  1867,"  30  &  31 
Vict.  c.  101,  s.  54. 

{k)  These  sections,  which  occur  in 
Part  III.   of  the  M.   S.  Act,   1864, 

M.P. 


are  not  excepted  in  sect.  13  of  the 
M.  S.  Act,  1862,  which  extends  the 
g^reater  portion  of  that  part  to  sea- 
going fishing  coasting  vessels,  ships  of 
tiie  three  General  Lighthouso  Boarda 
and  sea-going  pleasure  yachts.  Consu- 
lar officers,  or  other  persons  acting  on 
behalf  of  the  Grown,  who  pay  ex- 
penses in  respect  of  the  illness  or  in- 
jury of  seamen,  may  claim  them  from 
the  master,  and  if  not  paid,  they  are 
a  charge  on  the  ship,  and  may  be  re- 
covered from  the  owner  as  a  debt.  The 
U,  S.  Act,  186i,  8.  229. 
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been  hurt  in  the  ship's  service,  unless  it  appear  that  it  was 
necessary  to  do  this  for  the  due  prosecution  of  the  voyage  (/). 

Bights  of  The  Merchant  Shipping  Act,  1854,  also  contained  other  pro- 

TOspecTto        visions  for  the  benefit  of  the  crew  which  it  is  not  necessary  to 

ipace,  air,  &c.  mention  in  detail.     Thus,  sect.  231  fixed  the  sleeping  space  to 

be  allowed  to  each  seaman,  and  required  that  it  should  be  kept 

free,  properly  constructed  and  caulked,  and  well  ventilated. 

This  section  is  repealed  by  sect.  3  of  the  Merchant  Shipping 
Act,  1867,  but  sect.  9  of  that  act  contains  more  complete  and 
stringent  provisions  for  effecting  the  some  object  (/«). 

Right  of  crew  And  by  sect.  232  it  is  provided,  that  any  seaman  or  ap- 
tonuiec<m^  prentice  shall  be  allowed  to  go  on  shore  to  make  complaint 
plaint.  against  the  master  or  any  of  the  crew. 

Dmchabob  op      It  is  provided  by  sect.  167  of  the  Merchant  Shipping  Act, 
'      1854,  that  any  seaman  who  has  signed  an  agreement  and  is 
fore  the  com-  afterwards  discharged  before  the  voyage  commences,  or  one 
SeToTare  ^^  month's  wages  are  earned,  is  entitled  (if  the  discharge  was  with- 
out his  consent,  and  without  fault  on  his  part  justifying  it)  to 
receive  from  the  master  or  owner,  in  addition  to  any  wages 
earned,  due  compensation  for  the  damage  thereby  caused  to 
him,  not  exceeding,  however,  one  month's  wages;   and  this 
compensation    may  be  recovered  as  if   it  were   wages  duly 
earned. 

Discharge  by  We  havc  Seen  that  by  the  263rd  section  of  the  Merchant  Ship- 
CoiSt?     *^    V^S  -^^9  1854,  seamen  may  be  discharged  by  the  order  of  any 

Naval  Court  before  which  an  investigation  under  the  260th 

section  of  the  act  has  been  held  {n). 
Discharge  out      The  Same  statute  also  contains,  in  sect.  205,  provisions  for  the 

of  the  Queen's  j         x     i.*  .c_        -l  •  _c_  n      j*    -l  j 

dominionfl.  purpose  01  protcctmg  seamen  from  bemg  wrongfully  discharged 
Pirotection  or  left  behind  abroad.  Thus,  it  is  provided  that  whenever  any 
^^^t*  "  British  ship  is  transferred  or  disposed  of  at  any  place  out  of  the 
abroad.  Queen's  dominions,  and  any  seaman  or  apprentice  belonging 

thereto  does  not,  in  the  presence  of  some  British  consular  officer, 

(I)  Organ  y.  BrodUf  10  Ex.  449.  Court  must  be  entered  in  the  official 

(m)  See  Appendix,  p.  cclxxvii.  log  of  the  ship  to  which  the  parties  to 

(n)  See   auprUf  p.  191.     Whenever  the  proceedings  before  the  Court  be- 

practicable  any  order  made  by  a  Naral  long.    See  the  "Mi.  S.  Act,  1854,  s.  264. 
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or^  if  there  is  no  suoh  oonsular  officer  there,  in  the  presence  of 
one  or  more  respectable  British  merchants  residing  at  the  place, 
and  not  interested  in  the  ship,  signify  his  consent  in  writing  to 
complete  the  Toyage,  and  also,  whenever  the  service  of  any 
seaman  or  apprentice  belonging  to  any  British  ship  terminates 
at  any  place  out  of  the  Queen's  dominions,  the  master  must 
give  to  each  seaman  or  apprentice  a  certificate  of  discharge,  in 
a  form  sanctioned  by  the  Board  of  Trade.    In  the  case  of  any 
certificated  mate,  whose  certificate  he  has  retained,  he  must 
also  return  it  to  him.    The  master  must  also,  besides  paying 
the  wages  to  which  the  seaman  or  apprentice  is  entitled,  either 
provide  him  with  adequate  employment  on  board  some  other 
British  ship,  boimd  to  the  port  in  the  Queen's  dominions  at 
which  he  was  originally  shipped,  or  to  such  other  port  in  the 
United  Kingdom  as  may  be  agreed  upon  by  him,  or  he  must 
furnish  the  means  of  sending  him  back  to  such  port,  or  provide 
him  with  a  passage  home,  or  deposit  with  the  consular  officer 
or  merchants  such  a  sum  as  may  be  by  such  officer  or  mer- 
chants deemed  sufficient  to  defray  the  expenses  of  his  sub- 
sistence and  passage  home.    The  consular  officer  or  merchants 
must  endorse  upon  the  agreement  of  the  ship  the  particulars  of 
the  payment,  provision  or  deposit ;  and  if  the  master  refuses  or 
neglects  to  comply  with  these  requirements,  the  expenses,  if  de- 
frayed by  the  consular  officer,  or  by  any  other  person,  are  made 
(unless  the  seaman  or  apprentice  has  been  guilty  of  barratry),  a 
charge  upon  the  ship,  and  upon  the  owner  for  the  time  being ; 
and  they  may  be  recovered,  with  costs,  at  the  suit  of  the  consular 
officer  or  other  person.    If  the  expenses  have  been  allowed  to 
the  oonsular  officer  out  of  the  pubUc  moneys,  they  may  be 
recovered  as  debts  due  to  the  Crown,  and  if  they  have  been 
defrayed  by  the  seaman  or  apprentice  they  are  recoverable  as 
wages  due  to  him. 

It  is  also  provided,  by.  sect.  206  of  the  statute,  that  any 
master,  or  other  person  belonging  to  a  British  ship,  who  wrong- 
fully forces  on  shore  and  leaves  behind,  or  otherwise  wilfully 
and  wrongfully  leaves  behind  in  any  place,  on  shore  or  at  sea, 
in  or  out  of  the  Queen's  dominions,  any  seaman  or  apprentice 
belonging  to  the  ship,  before  the  completion  of  the  voyage  for 
which  he  was  engaged,  or  the  return  of  the  ship  to  the  United 
Kingdom,  shall  be  guilty  of  a  misdemeanor. 

Aid,  by  sect.  207,  the  following  acts,  if  committed  by  the 

p2 
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master  of  any  Britkh  ship,  amount  to  a  misdemeanor  {p)y  and 
may  be  inquired  into  summarily  on  the  spot  by  the  functionaries 
whose  sanction  or  certificate  is  required  for  the  discharge  of 
seamen  abroad : — 

(1.)  The  discharge  of  any  seaman  or  apprentice,  in  any  place 
situate  in  any  British  possession  abroad  (except  the  pos- 
session in  which  he  was  shipped),  without  previously 
obtaining  the  sanction  in  writing,  indorsed  on  the  agree- 
ment, of  some  public  superintendent  of  a  mercantile 
marine  office,  or  other  officer  duly  appointed  by  the 
local  government  in  that  behalf,  or  (in  the  absence  of 
any  such  functionary)  of  the  chief  officer  of  customs 
resident  at  or  near  the  place  where  the  discharge  takes 
place: 
(2.)  The  discharge  of  any  seaman  or  apprentice  at  any  place 
out  of  the  Queen's  dominions,  without  previously  obtain- 
ing the  sanction,  indorsed  as  above  mentioned,  of  the 
British  consular  officer  there,  or  (in  his  absence)  of  two 
respectable  merchants  resident  there : 
(3.)  The  leaving  behind  any  seaman  or  apprentice  at  any 
place  situate  in  any  British  possession  abroad,  on  any 
ground  whatever,  without  previously  obtaining  a  certifi- 
cate in  writing,  indorsed  as  above  mentioned,  stating  the 
fact  and  the  cause  of  it,  whether  the  cause  be  imfitness 
or  inability  to  proceed  to  sea,  or  desertion  or  disappear- 
ance : 
(4.)  The  leaving  behind  any  seaman  or  apprentice  at  any 
place  out  of  the  Queen's  dominions,  on  shore  or  at  sea, 
on  any  groimd  whatever,  without  previously  obtaining 
the  certificate,  indorsed  as  mentioned  above,  of  the 
British  consular  officer  there,  or  (in  his  absence)  of  two 
respectable  merchants,  if  there  be  any  such  at  or  near 
the  place  where  the  ship  then  is  {q). 
Whenever  seamen  or  apprentices  are  left  on  shore  abroad 
under  a  certificate  of  unfitness  or  inability,  the  master  is  bound, 


Ip)  See  supraj  p.  189. 

Iq)  Upon  any  trial  for  diBcharging 
or  wrongfully  leaving  behind  any  sea- 
man, it  must  be  proved  by  the  person 
charged  -with  the  offence  that  the 
sanction  or  certificate  mentioned  in  the 
text  was  obtained,  or  that  it  was  im- 
practicable to  obtain  it;   the  H.  S. 


Act,  1864,  s.  208.  By  the  French  law, 
the  captain  can  in  no  case  discharee  a 
seaman  in  a  foreign  country.  Code  de 
Commerce,  Art.  270.  By  the  American 
law,  the  master  has  the  right  to  dis- 
charge a  seaman  for  just  cause,  and  to 
put  him  ashore  in  a  foreign  country. 
3  Kent  Com.  183  (ed.  1873). 
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under  sects.  209  and  210  of  this  statute,  to  deliver  to  the 
functionaries  mentioned  above  a  full  and  true  account  of  all 
the  wages  which  are  due,  which  must  be  then  paid  either  in 
money  or  by  a  biU  on  the  shipowner  (r). 

The  Merchant  Shipping  Act,  1862,  provides  that  the  payment 
of  wages  required  by  sect.  209  of  the  Merchant  Shipping  Act, 
1854,  as  above  mentioned,  shall,  whenever  it  is  practicable,  be 
made  in  money  and  not  by  biU ;  and  where  payment  is  made 
by  bill  drawn  by  the  master,  the  owner  of  the  ship  is  liable  to 
pay  the  amount  of  the  bill  to  the  holder  or  indorsee  of  it.  It  is 
not  necessary  in  any  proceeding  on  the  bill  against  the  owner, 
to  prove  that  the  master  had  authority  to  draw  it,  and  any  bill 
purporting  to  be  drawn  in  pursuance  of  the  section  above  re- 
ferred to,  and  to  be  indorsed  as  therein  required,  is  receivable  in 
evidence  if  produced  out  of  the  custody  of  the  Board  of  Trade 
or  of  the  Begistrar-General  of  Shipping  and  Seamen,  or  of  any 
superintendent  of  a  mercantile  marine  office ;  any  indorsement 
on  any  such  biU,  moreover,  which  purports  to  be  made  in  pur- 
suance of  the  section  referred  to,  and  to  be  signed  by  one  of  the 
functionaries  mentioned  in  it,  is  receivable  in  evidence  and  to 
be  deemed  prinid  facie  evidence  of  the  facts  stated  in  the  indorse- 
ment («). 

By  sect.  211  of  the  Merchant  Shipping  Act,  1854,  the  Relief  of  dk- 
governors,  consular  officers  and  other  officers  of  the  Queen  in  j^^m  abroad, 
foreign  coimtries  are  bound  to  provide  for  the  subsistence  of  all 
seamen  or  apprentices,  being  subjects  of  the  Queen,  who  have 
been  shipwrecked,  discharged,  or  left  behind  at  any  place  abroad, 
whether  from  a  merchant  or  Queen's  ship,  or  who  have  been 
engaged  to  serve  in  a  ship  belonging  to  a  foreign  power,  or  to 
the  subject  of  a  foreign  state,  and  who  are  in  distress  in  any 
place  abroad,  imtil  they  are  able  to  provide  them  with  a  passage 
home,  and  for  this  purpose  they  must  cause  the  seamen  or 
apprentices  to  be  put  on  board  some  ship  belonging  to  a  British 
subject  bound  to  any  port  of  the  United  Kingdom,  or  to  the 
British  possession  to  which  they  belong  (as  the  case  may  require), 
which  is  in  want  of  men  to  make  up  its  complement,  and  in 
default  of  any  such  ship  they  must  provide  them  with  a  passage 
home  as  soon  as  possible  in  some  ship  belonging  to  a  British 
subject  bound  as  mentioned  above.     And  in  places  where  there 

(r)  The  Rajah  of  Cochin,  Swa.  475.  («)  The  M.  S.  Act,  1862,  8.  19. 
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are  no  such  governors  or  officers  these  powers  may  be  exercised 
by  any  two  resident  British  merchants.  The  particulars  of  the 
case  must  be  indorsed  on  the  agreement  of  the  ship  on  board  of 
which  the  seamen  are  put,  and  the  expenses  of  their  subsistence 
may  be  paid  out  of  any  monies  granted  by  Parliament  for  the 
relief  of  distressed  British  seamen. 

By  sect.  212  of  this  act,  the  masters  of  all  British  ships 
bound  as  aforesaid  are  obliged,  under  heavy  penalties,  to  afford 
a  passage  and  subsistence  to  all  seamen  or  apprentices  not  ex- 
ceeding one  for  every  fifty  tons  burthen,  whom  they  are  required 
to  take  on  board,  under  the  circumstances  mentioned  above. 
They  must  provide  the  seamen  or  apprentices  during  the 
passage  with  a  proper  berth  or  sleeping  place  effectually  pro- 
tected against  sea  and  weather;  and  they  are  subsequently 
entitled  to  receive  out  of  the  fund  abeady  mentioned  such  sums 
per  diem  in  respect  of  the  subsistence  and  passage  of  the  seamen 
or  apprentices  as  the  Board  of  Trade  may  appoint  {t). 

Doubts  having  been  entertained  whether  under  the  last- 
mentioned  sections  of  the  Merchant  Shipping  Act,  1854,  with 
reference  to  the  relief  and  sending  home  of  distressed  seamen, 
any  power  existed  of  making  regulations  and  imposing  con- 
ditions for  the  prevention  of  desertion  and  misconduct,  and  the 
undue  expenditure  of  public  money ;  it  is  provided  by  sect.  22 
of  the  Merchant  Shipping  Act,  1862,  that  the  claims  of  seamen 
to  be  relieved  or  sent  home  in  pursuance  of  any  of  the  above 
sections  or  any  of  them  shall  be  subject  to  such  regulations  and 
dependent  on  such  conditions  as  the  Board  of  Trade  may  from 
time  to  time  make  or  impose ;  and  no  seaman  shall  have  any 
right  to  demand  to  be  relieved  or  sent  home  except  in  the 
cases  and  to  the  extent  provided  for  by  these  regulations  and 
conditions. 

By  sect.  213  of  the  Merchant  Shipping  Act,  1854,  whenever 
any  seaman  or  apprentice  belonging  to  any  British  ship  is  dis- 
charged or  left  behind  at  any  place  out  of  the  United  Elingdom, 
without  a  full  compliance  on  the  part  of  the  master  with  all  the 
provisions  mentioned  above,  and  becomes  distressed  and  is  re- 
lieved under  the  statute,  and  whenever  any  British  subject,  after 
having  been  engaged  by  any  person  (whether  acting  as  principal 
or  agent)  to  serve  in  any  ship  belonging  to  any  foreign  power, 

(t)  This  seotion  mentioiui  Britith  ships ;  the  prenoua  seotion  refers  to  ships 
belonging  to  British  subjects. 
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or  to  the  subject  of  any  foreign  power,  becomes  distressed  and 
is  .relieved  as  is  mentioned  above,  the  wages  due  to  the  seaman 
or  apprentice,  and  the  expenses  of  his  subsistence,  necessary 
clothing,  conveyance  home  (or  burial,  if  he  dies  before  reaching 
home),  constitute  a  charge  upon  the  ship,  whether  British  or 
foreign,  to  which  he  belonged ;  and  the  Board  of  Trade  may  in 
the  Queen's  name  (besides  suing  for  any  penalties  which  may 
have  been  incurred)  sue  for  the  wages  and  expenses,  with  costs, 
either  from  the  master  of  the  ship  or  from  the  owner  thereof  for 
the  time  being,  or,  in  the  case  of  an  engagement  for  service  in  a 
foreign  ship,  from  the  master  or  owner,  or  from  the  person  by 
whom  the  engagement  was  made  (u). 

These  provisions  have  been  extended  by  the  Merchant  Ship- 
ping Act,  1855  (18  &  19  Vict  c.  91).  Sect.  16  of  this  act  pro- 
vides, that  the  Board  of  Trade  may  issue  instructions  as  to  the 
relief  of  distressed  seamen  and  apprentices  under  the  sections 
mentioned  above,  and  determine  by  these  instructions  in  what 
cases  this  relief  shall  be  given  (^r).  All  the  powers  mentioned 
above,  of  recovering  expenses  incurred  with  respect  to  distressed 
seamen  and  apprentices,  are  also  extended  by  the  last-mentioned 
act  to  any  expenses  incurred  by  any  foreign  government  for 
these  purposes  and  repaid  by  the  English  government,  and  to 
cases  in  which  seamen  and  apprentices  are  conveyed  home  in 
foreign  ships.  The  provisions  of  the  Merchant  Shipping  Act, 
1854,  which  are  above  mentioned,  are,  moreover,  extended  by 
this  statute  to  seamen  and  apprentices  not  subjects  of  the  Queen, 
but  reduced  to  distress  in  foreign  parts  by  having  been  ship- 
wrecked, discharged  or  left  behind  from  a  British  ship  ;  subject, 


(u)  These  sumB  are  recoverable  either 
as  other  Crown  debts,  or  in  the  same 
way  as  wages  due  to  the  seamen ;  and 
the  prodnciion  of  the  acconnt  of  wages 
furnished  under  the  act,  and  proof  of 
payment  by  the  Board  of  TVade  or  Pay- 
master-General, is  sufficient  eyidence 
that  the  seaman  was  relieved,  conveyed 
home,  or  buried  at  the  expense  of  the 
Crown.  The  M.S.  Act,  1854,  s.  213.  It 
is  observable  that  the  provisions  of  Part 
lU.  of  the  M.  S.  Act,  1854,  with  re- 
ference to  the  protection  of  seamen 
against  abandonment  abroad  (ss.  205 — 
213)  are  not  excepted  in  s.  13  of  the  M. 
S.  Act,  1862,  which  extends  the  whole 
of  Part  ni.  of  the  M.  S.  Act,  1854, 
except  certain  specified  sections,  to  re- 


gistered sea-going  coasting  ships  em- 
ployed in  fishing,  sea-going  ships  be- 
long^g  to  the  General  Lightiiouse 
Boards,  and  sea-going  pleasure  yachts. 
It  is  obvious,  however,  that  no  ques- 
tion with  reference  to  these  provisions 
can,  under  ordinary  circumstances, 
arise  in  the  case  of  any  of  the  ships 
above  mentioned,  except  sea-going 
yachts. 

(x)  The  power  of  the  Board  of  Trade 
(under  s.  22  of  the  M.  S.  Act,  1862)  to 
make  regulations  for  the  prevention  of 
desertion  and  misconduct,  and  the  im- 
due  expenditure  of  public  money  in 
thesecases,  has  boenalready  mentioned, 
ante,  p.  214. 
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however,  to  Buch  modifications  in  the  case  of  foreigners  as  the 
Board  of  Trade  may  direct. 

The  544th  section  of  the  Merchant  Shipping  Act,  1854,  and  the 
23rd  section  of  the  Amendment  Act  of  1855,  enables  the  master  or 
owner  of  any  ship  or  his  agent  to  enter  into  contracts  under  the 
conditions  mentioned  in  the  sections  with  Lascars  or  natives  of 
India,  binding  them  in  certain  cases  to  serve  as  seamen  in  ships 
boimd  to  or  from  the  United  Kingdom ;  and  the  16th  section  of 
the  Merchant  Shipping  Act  Bepeal  Act,  1854,  makes  provision 
against  the  master  of  any  ship  in  which  any  native  either  of 
Asia  or  Africa  or  the  South  Sea  or  Pacific  Islands  has  been 
brought  to  the  United  Kingdom  as  a  seaman  leaving  him  in 
distress  in  this  country  (s). 

Before  treating  of  the  general  statutory  provisions  relating 
to  the  discharge  of  seamen  at  the  conclusion  of  their  engage- 
ment, it  is  convenient  to  consider  the  subject  of  wages. 

In  former  times,  advantage  was  frequently  taken  of  the  im- 
providence and  ignorance  of  seamen  to  induce  them  to  bind 
themselves  by  imjust  and  oppressive  contracts  as  to  wages. 
The  legislature  interfered  from  time  to  time  to  check  this  abuse, 
and  the  Court  of  Admiralty,  in  its  character  of  a  Court  of 
Equity,  relieved  as  far  as  it  could  against  these  contracts ;  but, 
as  these  are  now  matters  of  history  only,  and  the  earlier  de- 
cisions of  the  Courts  of  law  turn  chiefly  upon  acts  of  parliament 
worded  differently  from  the  existing  statutes,  we  mil  pass,  at 
once,  to  the  modem  statutes  which  regulate  contracts  of  hire 
with  seamen  (a). 

Wages  begin  either  when  the  seaman  commences  work,  or  at 
the  time  specified  in  the  agreement  for  his  commencing  it,  or 
for  his  presence  on  board,  whichever  may  first  happen  (&),  and 


(z)  The  17  &  18  Vict.  o.  120,  s.  16, 
App.  p.  clxvii.  As  to  the  reUef 
and  conyeyance  home  of  Laaoars  and 
other  natives  of  the  Indian  Empire 
who  are  found  destitute  in  the  United 
Kingdom,  see  4  Geo.  4,  c.  80,  ss.  25 
—28,  30—34,  and  theM.  S.  Act,  1855, 
8.  22. 

(d)  The  early  acts  will  be  found 
mentioned  in  sect.  1  of  the  5  &  6  WUl.  4, 
0.  19.  The  decisions  upon  them  are 
collected  in  Abbott  on  Shipping,  pp. 
645—652. 


{b)  The  M.  S.  Act,  1854,  s.  181.  At 
common  law,  if  the  ship  was  not  sent  on 
the  prmected  voyage,  the  seamen  were 
entitled  to  be  paid  for  the  time  during 
which  they  were  employed  on  boara. 
JFellsY.  Osman,  2  Ld.  Ha^.  1044 ;  MiUt 
Y,Oregory,^jeTj\21,  Where  a  seaman 
was  discharged  after  the  articles  had 
been  signed,  but  before  the  commence- 
ment of  the  voyage,  it  was  held  that 
he  was  entitled  to  sue  in  the  Court  of 
Admiralty  for  wag«s  if  the  voyage  had 
been  prosecuted.     The  City  of  Zond<m, 
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any  seaman  who  has  signed  an  agreement  and  is  discharged 
before  the  oommenoement  of  the  voyage,  or  before  one  month's 
wages  are  earned,  without  fault  on  his  part,  justifying  the  dis- 
ohfurge,  and  without  his  consent,  is  entitled,  as  we  have  already 
seen  (c),  in  addition  to  the  wages  earned,  to  compensation  for  any 
damage  caused  to  him,  not  exceeding  one  month's  wages ;  and  he 
may  recover  this  compensation,  as  if  it  were  wages  duly  earned (^). 
The  forms  of  agreement  now  in  use  in  pursuance  of  the 
Merchant  Shipping  Act,  1854,  contain,  as  we  have  seen  (e). 


1  W.  Bob.  88.  If  the  voyage  was 
abandoned,  the  remedy  was  only  at 
common  law.  lb. ;  see  also  The  Be* 
brecna,  3  W.  Rob.  37. 

(e)  Antey  p.  210. 

(d)  The  M.  S.  Act,  1854,  s.  167.  The 
French  Code  has  settled  with  great  pre- 
cision the  mode  in  which  seamen  are  to 
be  indemnified  if  the  Toyage  is,  by  rea- 
son of  any  act  of  the  owners,  master, 
or  freighters,  not  prosecuted.  If  the 
intended  voyage  is  given  up  before  the 
ship  sails,  the  seamen  who  are  engaged 
for  the  voyage,  or  by  the  month,  must 
be  paid  for  the  time  during  which  they 
have  been  employed  about  the  ship, 
and  they  are  also  entitled  to  retain  any 
money  that  may  have  been  advanced  to 
them.  If  nothing  has  been  paid  in 
advance,  they  are  to  receive  a  month's 
wages  as  an  indenmity,  or,  if  they  were 
hired  for  the  voyage,  that  proportion 
of  their  wages  which  a  month  bears  to 
the  average  length  of  the  voyage.  If 
this  abandonment  of  the  adventure 
occurs  after  the  commencement  of  Uie 
voyage,  the  seamen  hired  by  the  voyage 
are  entitled  to  the  whole  of  the  wages 
stipulated,  and  those  who  were  hired 
by  the  month  must  be  paid  all  that  they 
have  earned,  and  also,  as  an  indemnity, 
half  of  the  full  amount  of  their  wages, 
computed  according  to  the  probable 
duration  of  the  voyage.  In  every  event, 
the  mariners  are  to  be  paid  a  sum  to 
cover  their  expenses  back  to  the  port 
from  which  the  vessel  sailed,  unless  an 
engagement  is  procured  for  them  on 
some  ship  returning  there.  If  the  voy- 
age is  prevented,  l^f  ore  Uie  ship  sails, 
1^  an  interdiction  of  commerce  with 
the  port  of  destination,  or  by  an  order 
of  government,  {arrett  of  prince*  or  em* 
barffo,)  the  seamen  are  only  entitled  to 
be  poM  for  the  days  of  actual  employ- 
ment ;  if  this  occur  after  the  commence- 
ment of  the  voyage,  they  are  to  be  paid, 
in  oases  of  interdiction,  (and  it  would 
seem  also  in  cases  of  actual  stoppage 
caused  by  the  government  putting  an 


end  to  the  voyage,]  for  the  time  only 
of  actual  service ;  Uiese  being  cases  of 
t'M  major y  in  which  it  is  just  that  all  the 
parties  should  bear  a  proportion  of  the 
loss.  In  cases  of  mere  delay  by  the 
government,  those  seamen  who  are  nired 
by  the  month  are  to  receive  at  the  rate 
of  half  their  monthly  wages  during  the 
delay,  and  those  who  are  hired  by 
the  voyage  are  to  receive  no  increase 
of  pay.  If  the  voyage  is  prolong^ 
(owing  to  the  ship  proceeding  to  a  more 
distant  port  than  that  originally  in- 
tended for  her  destination,  or  to  her 
going  to  her  port  of  destination  by  a 
longer  voyage  than  that  which  was 
agreed  upon),  the  seamen  hired  by  the 
voyage  are  not  entitled  to  refuse  to 
serve,  but  their  wages  are  to  be  in- 
creased in  proportion  to  the  increased 
length  of  the  voyage ;  but  no  reduction 
is  to  be  made  if  the  ship  is  discharged 
voluntarily  at  a  port  nearer  than  the 
port  of  original  destination.  It  ap- 
pears, however,that  if  such  a  discharge 
takes  place  by  reason  of  perils  of  the 
sea,  or  of  any  other  cause  over  which 
the  owners  and  master  have  no  control, 
the  seamen  hired  by  the  voyage  are  to 
be  subject  to  a  proportionate  reduction 
of  their  wages.  See  the  Code  de  Com- 
merce, Arte.  252  to  256.  Where  the 
agreement  ia  that  the  men  are  to  be 
remunerated  bv  sharing  in  the  freight, 
or  in  the  profits  of  the  adventure,  no 
compensation  or  payment  is  to  be  made 
to  them  if  the  voyage  is  prevented, 
shortened,  or  leng&ened  by  cases  of 
via  tnajor ;  but  if  the  alteration  is 
caused  by  an  act  of  the  freighters, 
owners,  or  master,  they  are  entitled  to 
be  compensated.  See  lb.  Art.  252  to 
257 ,  wiUi  Rogron*s  Commentary.  These 
rules  have  been  adopted  in  Belgium, 
and,  with  some  modifications,  in  Hol- 
land. In  America,  the  principles  sanc- 
tioned by  them  have  been  acted  upon 
in  some  cases.  See  3  Kent,  Com.  188 
(ed.  1873). 
(e)  See  anfey  p.  198. 

p5 


1 


218 


Allotment  of 
wages  bj 
notes. 


THE  CBBW. 

a  stipulation  that  any  embezzlement^  or  wilful  or  negligent 
destruotion  of  any  part  of  the  ship's  cargo  or  stores,  shall  be 
made  good  to  the  owner  out  of  the  wages  of  the  offender ;  and 
that  if  any  person  enters  himself  as  qualified  for  a  duty  which 
he  proves  incompetent  to  perform,  his  wages  are  to  be  subject  to 
a  reduction  proportioned  to  his  incompetency. 

The  Merchant  Shipping  Act,  1854,  also  provides  by  sect. 
168,  that  all  stipulations  for  the  allotment  by  notes  of  any  part 
of  the  wages  of  seamen  during  their  absence,  shall,  if  made  at 
the  commencement  of  the  voyage,  be  inserted  in  the  agreement, 
and  shall  state  the  amounts  and  times  of  payment. 

In  cases  where  a  seaman  desires  that  any  part  of  his  wages 
not  exceeding  one  half  shall  be  paid  during  his  absence  to  his 
wife  or  other  relation,  or  in  favour  of  a  savings  bank,  it  is  obliga- 
toiy  on  the  owner  or  master  to  insert  a  stipulation  for  that  pur- 
pose in  the  agreement.  These  notes  must  be  in  the  form  sanc- 
tioned by  the  Board  of  Trcuie  (/),  and  may,  by  sect.  169  of  the 
Merchant  Shipping  Act,  1854,  be  proceeded  on,  in  the  County 
Court  or  summarily  {g)f  either  by  the  relations  mentioned  in 
that  section,  or,  if  the  note  is  in  favour  of  a  savings  bank,  by 
such  persons  as  the  Board  of  Trade  may  direct;  and  the  amount 
may  be  recovered  with  costs  from  the  owner,  or  any  agent  who 
has  authorized  the  drawing  of  the  notes  (A).  In  these  proceed- 
ings the  seamen  are  to  be  presumed  to  be  duly  earning  their 
wages,  unless  the  contrary  is  shown  by  any  evidence  which  the 
Court  may,  in  its  discretion,  think  sufficient.  No  wife  of  any 
seaman,  however,  who  deserts  her  children,  or  so  misconducts 
herself  as  to  be  undeEerving  of  support  from  her  husband,  can 
recover  wages  on  any  allotment  note  (t).  Sect.  3  of  the  Merchant 
Seamen  Act,  1880,  provides  for  the  time  and  mode  of  payment 
of  these  notes. 


m  See  Appendix, "  Forme,"  No.  26 ; 
and  No.  26a,  note  {b).  With  respect  to 
*'  advance  notes,"  by  which  an  owner 
or  master  agrees  to  repay  a  sum  ad- 
vanced to  a  seaman,  provided  the  ship 
sails,  see  M^Kune  v.  Joytiton^  6  G.  B., 
N.  S.  218.  These  notes  are  made  il- 
legal by  the  M.  S.  Act,  1880,  s.  2 
^ppendix,  p.  ccdxx^}.  See  also  8 
Geo.  1,  c.  24,  8.  7. 

(g)  See  also  the  M.  S.  Act,  1854, 
88.  188, 619.  The  mode  of  proceeding 
summarily  in  these  oases  is  to  claim  the 
wages  before  fcwo  justices  or  a  stipen- 
diary magistrate  acting*  in  or  near  to  the 
place  at  whioh  the  person  upon  whom 


the  claim  is  made,  is,  or  resides.    Ih, 

(h)  See  the  M.  S.  Act,  1880,  s.  3 
(Appendix,  p.  ccdxxr).  A  registered 
owner  who  has  demised  his  ship  and 
parted  with  all  control  over  her  is  not 
liable  under  thisprovision.  MeikUreid 
V.  West,  1  Q.  B.  D.  428. 

(0  Sects.  167,  168,  and  169  of  the 
M.  8.  Act,  1854,  which  occur  in  the 
third  part  of  the  act,  are  not  excepted 
in  s.  13  of  the  M.  S.  Act,  1862,  which 
extends  to  sea-going  yachts,  certain 
fishing  vessels,  and  ships  belonging 
to  thq  three  General  Lighthouse  Boards, 
the  greater  part  of  fart  III.  of  the 
earlier  act. 
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It  was  by  the  oommon  law  of  England  an  implied  condition  Common  law 
of  the  contract  for  wages  that  they  were  to  be  dependent  upon  ^  ®  ^  ^^^^ 
the  earning  of  freight  by  the  ship.     This  ancient  rule,  which  was  dependent 
generally  expressed  by  saying  ihsA  freight  is  the  mother  ofwagea^  ^^^ 
was,  even  before  the  modem  statutory  alterations,  subject  to 
several  exceptions.    Thus,  where  the  loss  of  freight  proceeded 
from  the  misconduct  of  the  master,  or  of  the  owner,  the  mari- 
time law  considered  the  innocent  seamen  to  be  still  entitled  to 
their  wages  {k).    So,  no  arrangement  between  the  owners  and 
charterers  not  agreed  to  by  the  seamen,  by  which  the  payment 
of  the  freight  was  made  to  depend  on  the  accomplishment  of 
the  entire  voyage  out,  and  in,  affected  their  right  to  wages ;  and 
where  a  vessel  set  out  on  a  seeking  voyage  in  search  of  freight 
and  obtained  none,  the  wages  were  nevertheless  payable  (/). 

The  old  rule,  that  freight  is  the  mother  of  wages,  implied  not 
only  that  freight  must  be  earned  in  order  that  the  claim  for 
wages  might  arise,  but  also  that  if  freight  was  earned,  the 
mariners  were,  under  ordinary  circumstances,  entitled  to  be 
paid  {m).    In  earlier  times  the  Courts  of  common  law  and  the 


{U)  Malynes'  Lex  Merc.  105 ;  MoUoj, 
B.  2,  0.  3,  8.  7.  In  Eakm  t.  Thorn, 
6  £^.  6,  Lord  Ellenboroagh  ruled  at 
Kifli  Prins,  that  where  the  abandon- 
ment of  the  voyage  arose  from  the  ship 
not  being  seaworthy  the  sailor  conld 
not  recover  his  wages,  but  mnst  sue  in 
a  special  action  on  the  case.  See  also 
Feteingt  v.  TUdale,  1  Ex.  295. 

(/)  See  the  American  authorities 
cited  3  Kent  Com.  190,  and  the  judg- 
ments of  Lord  Stowell  in  The  Keptune, 
1  Hagg.  232,  and  of  Sir  J.  NichoU  in 
The  Lady  Durham,  3  ib.  202.  The  ex- 
ceptions which  existed  formerly  are 
thus  stated  in  one  of  Mr.  Justice 
Story's  judgments *.  ''If  the  voyage 
or  freight  be  lost  by  the  negligence, 
fraud,  or  misoonduct  of  the  owner  or 
master,  or  voluntarily  abandoned  by 
them ;  if  the  owner  have  contracted 
for  frelrht  upon  terms  or  oontingfen- 
des  difraring  from  the  general  rules  of 
maritime  law ;  or  if  he  have  chartered 
his  ship  to  take  a  freight  at  a  foreign 
port,  and  none  is  to  be  earned  on  the 
outward  voyage ;  in  aU  these  cases  the 
mariners  are  entitled  to  wages,  not- 
withstandizig  no  freight  has  been 
earned."  The  Saratoga,  2  OaUison's 
(.Aonerican)  Rep.  175. 

(mi)  The  ground  of  this  rule  is  men- 
tioned in  an  early  case,  where  it  is  said. 


' '  Gar  si  les  mariners  avera  lour  gages  in 
ceux  cases  ils  ne  voil  use  lour  inaeavors 
ne  hazard  lour  vies  pur  salve  le  neife." 
Anm,,  1  Sid.  179;  Hemaman  Y.Bawdefi, 
3  Burr.  18i4 ;  1  Beawes'  Lex  Merc.  1 6G. 
This  rule  is  recopniized,  to  some  extent, 
by  the  law  of  France,  Belgium,  and 
Holland.  By  the  French  law,  if  the 
ship  and  goods  are  taken,  or  totally 
lost,  no  wages  are  due,  but  the  mari- 
ners are  entitled  to  retain  any  money 
that  may  have  been  advanced  to  them. 
If,  however,  portions  of  the  ship  are 
saved,  the  wages  of  those  seamen  who 
are  hired  by  the  voyage,  or  by  the 
month,  must  be  paid,  after  payment  of 
salvage,  out  of  the  remains  of  the  ship 
which  they  have  saved;  and  if  the 
value  of  the  parts  saved  is  not  sufficient 
for  this  purpose,  or  goods  only  are 
saved,  the  seamen  are  then  to  have  a 
claim  on  the  freight.  And  further,  in 
whatever  way  the  seamen  may  be 
hired,  they  are  entitled  to  be  paid  for 
the  time  during  which  they  exert 
themselves  to  save  the  ship  and  goods, 
for  the  shipwreck  is  deemed  to  dissolve 
the  original  engagement,  and  the 
mariners  are  then  considered  to  stand 
in  the  position  of  ordinary  and  inde- 
pendent workmen.  See  the  Code  de 
Commerce,  Art.  258,  259,  261,  with 
Bogron*8  Commentary. 
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Courts  of  Admiralty  differed  in  the  effect  which  they  attributed 
to  this  rule.  The  Court  of  Admiralty  upheld  so  strongly  the 
right  of  the  seamen  to  claim  wages  if  freight  was  earned,  that 
it  held  invalid  all  stipulations  by  which  they  consented  to  forego 
their  claim  to  wages  although  freight  might  be  earned  on  part 
of  the  voyage  if  the  ship  did  not  return  to  her  port  of  discharge; 
whilst,  on  the  other  hand,  the  Courts  of  law  gave  effect  to  con- 
tracts of  this  description,  acting  upon  the  ordinary  rule  that  the 
parties  were  bound  by  their  express  bargain  without  reference 
to  its  improvidence  or  hardship  (w).  This  question  is  now,  how- 
ever, settled  by  the  legislature,  and,  as  we  have  seen,  all  con- 
tracts by  which  any  seaman  consents  to  forego  any  claim  to 
wages  in  the  case  of  the  loss  of  the  ship,  are  wholly  void  (o). 
It  is  not,  however,  to  be  supposed  that  all  contracts  under 
which  it  was  stipulated  that  wages  should  not  become  payable 
until  certain  conditions  precedent  had  been  performed,  were 
invalid.  Where  the  payment  of  wages  was  made  to  depend  upon 
the'  performance  of  the  service  until  the  completion  of  the 
voyage,  or  upon  the  arrival  of  the  ship  at  the  port  of  discharge, 
it  was  held  that  on  the  death  of  the  seaman  during  the  voyage 
in  the  one  case,  and  on  the  loss  of  the  ship  before  her  arrival  in 
the  other,  no  wages  accrued  in  respect  of  the  service  actually 
performed  (jy). 


Right  to  The  ancient  rule,  that  freight  is  the  mother  of  wages,  was 

theMOTdiant  modified  by  the  7  &  8  Vict.  c.  112,  and  it  has  now  been 
pupping  abrogated,  for  most  purposes,  by  the  Merchant  Shipping  Act, 
1854.  The  former  act  (which  was  repealed  by  the  17  &  18 
Vict.  c.  120)  enacted,  that  in  cases  of  wreck  or  loss  of  the 
ship,  the  surviving  seamen  should  be  entitled  to  wages  up  to 
this  period,  whether  the  ship  had  earned  freight  or  not,  on 
producing  a  certificate  that  they  had  exerted  themselves  to  the 
utmost  to  save  the  ship  and  stores  (q).     It  is  now  provided 


(n)  Appkby  v.  Dods^  8  East,  300  ; 
The  Juliana^  2  Dods.  610.  A  review  of 
the  ca^es  in  aU  the  Courts  is  contained 
in  LordStoweU*B  judgment  in  this  case. 
See  also  Jesse  v.  Roy^  1  C,  M.  &  R. 
316,  and  the  American  cases  cited  in 
the  note  to  that  case. 

(o)  The  M.  S.  Act,  1854,  s.  182. 

\p)  -4wow.,lSid.  179;  Cutter  v. Poicelly 
6  T.  R.  320  ;  see  the  note  to  this  case, 
2  Smith  L.  C.  1 1  (8th  edit.) ;  Appleby  v. 
JJodSf  ubi  supra.    See  as  to  where  the 


wages,  or  a  portion  of  them,  may  be 
claimed  on  a  quantum  meruit  although 
the  terms  of  the  original  contract  have 
not  been  performed,  EaJcen  v.  Thorn  ^ 
6  Esp.  6 ;  HUlyard  v.  Mount,  3  C.  & 
P.  93;  White  v.  Mattison,  2  Stark. 
325  ;  Jesse  v.  Soyy  ubi  supra, 

(q)  See  the  7  &  8  Vict.  c.  112,  s.  17. 
Before  this  statute  it  had  been  held  in 
the  Court  of  Admiralty,  in  oases  of 
shipwreck  in  which,  although  the 
cargo  was  lost,  the  fragments  of  the 
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by  the  Merchant  Shipping  Act,  1854,  that  no  right  to  wages 
shall  be  dependent  on  the  earning  of  freight,  and  that  where 
freight  has  not  been  earned  every  seaman  or  apprentice  may 
claim  wages  in  the  same  way  as  if  they  had  been  earned,  sii|||>ject 
to  his  claim  being  barred/byproof,  in  cases  of  wreck  or  loss  of  the 
'Blirp,"nianie  3i3  nol  exert  himsel/  to  the  utmost  to  save  the  ship, 
cargo,  ana  stores  (r).  If  any  seaman  or  apprentice  who  is 
entitled  to  wages  under  this  provision  dies  before  they  are  paid, 
they  must  be  paid  and  applied  as  in  cases  of  death  during  a 
voyage  («). 

In  a  recent  case  where  a  seaman  had  signed  an  agreement 
under  the  Merchant  Shipping  Act,  1854,  and  had  thereby 
agreed  to  serve  on  certain  voyages  to  ports  abroad  and  home  to 
the  final  port  of  discharge  in  consideration  that  he  should  be 
paid  as  wages  a  certain  sum  per  calendar  month,  it  was  held  that 
his  wages  became  due  at  the  end  of  each  month  of  service,  and 
that  though  he  was  left  behind  at  a  port  abroad  by  his  own  neg- 
ligence he  was  entitled  to  recover  his  wages  up  to  that  time  {(). 


We  have  seen  that  in  cases  of  sickness  on  board  the  ship  the  Effect  of  in- 
shipowner  is  not  entitled  to  deduct  anything  from  the  wages  of  JJ^^  ^ 
the  seamen  in  respect  of  the  expense  of  medicines,  or  surgical  or  rights  to 

wagfes. 


ship  were  Bold  for  a  sum  larg^  enough 
to  coyer  the  seamen's  wages,  that  the 
seamen  were  entitled  to  Se  paid  {TA^ 
Sydney  Cove,  2  Dods.  13  ;  The  Neptune, 

1  Hagg.  227 ;  The  Lady  Durham,  3  ib. 
196),  a^  also  that  their  title  was  not 
diyested  by  the  circumstance  that  the 
portions  of  the  ship  that  had  been  pre- 
served had  been  saved,  not  by  them- 
selyes,  but  by  third  parties  ( The  Reliance, 

2  W.  Bob.  119),  the  claim  in  these 
oases  not  being  in  the  nature  of  a 
salvage  claim.  Ib.  ;  The  Neptune,  ubi 
tupra.  It  may  be  useful  to  mention 
here,  that  before  this  act,  it  was  also 
held  that  where  a  voyage  was  divided 
by  various  ports  of  delivery,  so  that 
the  freight  was  earned  in  portions,  a 
proportionate  daim  for  wages  at- 
tached at  each  of  those  ports  {The 
Juliana,  2  Dods.  604;  Edwarda  v. 
Childe,  2  Vem.  727 ;  Anon.,  1  Ld. 
Raym.  639 ;  Hemaman  y.  Bawden,  3 
Burr.  1844) ;  and  that  where  advance 
money  was  paid  before  the  yoyage  in 
part  of  the  freight,  and  so  named  in 
the  charter-party,  the  wages  were  pay- 
able according  to  the  proportion  of  the 
freight  thus  paid,  although  the  ship 


was  lost  before  she  reached  a  port  of 
delivery.  Anon.,  2  Show.  283.  In 
Hollingworth  y.  Palmer,  4  Ex.  267,  the 
point  was  raised,  but  not  decided, 
whether  a  seaman  who  did  not  leaye 
the  wreck,  and  was  lost  the  next  day, 
had  acquired  under  the  above  section 
a  title  to  his  wages  up  to  the  time  of 
the  loss.  This  case  is  now  provided 
for  under  the  M.  S.  Act,  1854,  s.  184. 

(r)  The  M.  S.  Act,  1854,  s.  183.  It 
is  probable  that  this  section  is  intended 
to  have  a  gfeneral  application,  and  not 
to  be  limited  (by  the  operation  of  sect. 
109)  to  the  case  of  seamen  on  registered 
ships.  It  will  be  observed  that  the 
statute  now  in  force  has  adopted  the 
more  equitable  rule  of  throwing  upon 
the  person  who  resists  the  payment  of 
the  wages  the  proof  of  the  seaman  not 
having  performed  his  duty;  instead  of 
compellmg  the  seaman  to  prove  afdr- 
matively  tnat  he  has  conducted  him- 
self properly. 

(«)  The  M.  S.  Act,  1854,  s.  184  ;  and 
see  poet,  p.  235. 

(0  Bulton  y.  Thompson,  L.  R.,  4  C. 
P.  330.    See  ante,  p.  220,  n.  {p). 
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In  cases  of 
impressment. 


Beaman's  part  he  was  not  entitled  to  any  wages  after  he  left  the 
ship  (6). 

When  a  seaman  was  impressed  he  was  usually  entitled  to  his 
wages  for  the  time  during  which  he  served  (c).  But  while 
wages  depended  on  the  earning  of  freight,  the  right  of  the 
seaman  to  recover  them  depended  upon  the  completion  of  the 
voyage  by  the  ship,  and  if  she  was  lost  the  wages  could  not  be 
claimed  (d). 


Wages  on  The  following  regulations  are  also  contained  in  the  Merchant 

into  thenayy.  Shippmg  Act,  J8o4,  With  respect  to  the  volunteenng  of  seamen 
into  the  navy. 

By  sect.  215,  whenever  any  seaman  who  has  not  previously 
committed  any  act  amounting  to  and  treated  by  the  master  as  de- 
sertion leaves,  his  ship  to  enter  into  the  navy,  and  is  received  into 
the  service,  his  clothes  and  effects  must  be  delivered  up  to  him, 
and  a  proportionate  part  of  his  wages  down  to  the  time  of  his 
entry  must,  subject  to  aU  just  deductions,  be  paid  to  him.  The 
mode  of  payment  prescribed  by  the  act,  is  as  follows : — The 
master  must  pay  the  wages  to  the  officer  authorized  to  receive 
the  seaman  into  the  navy,  either  in  money  or  by  bill  upon  the 
owner  payable  at  sight  to  the  order  of  the  Accountant-General 
of  the  Navy.  If  the  wages  are  paid  in  money  the  amount  is  to. 
be  credited  to  the  seaman  in  the  ship's  muster  book;  if  the 
payment  is  by  bill,  it  must  be  noted  in  the  muster  book  and 
sent  to  the  Accountant-General,  who  must  present  the  same  for 
payment  and  credit  the  seaman  with  the  amount.  The  money 
or  the  produce  of  the  bill  is  not  to  be  paid  to  the  seaman  until 
the  time  when  he  would  have  been  entitled  to  receive  it  if  he 
had  not  quitted  his  ship ;  and  if  the  bill  is  not  duly  paid  on  pre- 
sentment, the  amount  due  may  be  recovered,  as  wages,  either 
by  the  Accountant-General  or  by  the  seaman  {e). 


(A)  MelvilU  V.  De  Wolf,  4  E.  &  B. 
844. 

(c)  Wiggina  v.  Ingleton,  2  Ld.  Raym. 
1211.  After  this  decision  the  case  was 
expressly  provided  for  by  the  2  Geo.  2, 
c.  36,  s.  13,  but  that  statute  was  repealed 
by  the  6  &  6  WiU.  4,  c.  19.  It  would 
seem,  however,  to  come  within  the  more 
general  provision  made  by  the  M.  S. 
Act,  1854,  s.  215,  as  to  the  payment  of 
wages  when  a  seaman  ** leaves*'  his 
ship  in  order  to  enter  the  jmvj.    If 


the  seaman  can  show  that  his  impress- 
ment was  the  result  of  the  mahcious 
act  of  the  master,  it  apx>ear8  that  he  is 
entitled  to  his  whole  wages.  See  the 
judgments  of  Sir  W.  Scott  in  The  Jack 
Farky  4  Rob.  311,  and  The  Malta,  2 
Hagg.  158. 

(rf)  Dunkley  v.  Bulicer,  6  Esp.  86. 

(e)  The  M.  S.  Act,  1854,  s.  216.  No 
officer  who  receives  any  such  bill  is 
subject  to  any  liability  in  respect  of  it, 
except  in  respect  of  its  safe  custody, 
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In  these  oaseB,  it  is  provided  by  sect.  216  of  the  statute,  that 
if  the  owner  or  master  shows,  to  the  satisfaction  of  the  Ad- 
miralty, that  he  has  paid,  or  properly  rendered  himself  liable  to 
pay,  any  advance  of  wages  to  the  seaman,  and  that,  in  cases  of 
payment,  such  advance  has  not  before  the  quitting  of  the  ship 
been  duly  earned,  or  that,  in  cases  of  liability,  the  liability  has 
been  actually  satisfied,  the  Admiralty  may  repay  the  amount  to 
the  owner  or  master,  deducting  it  from  the  wages  earned  or  to  be 
earned  by  the  seaman  in  the  navy. 

It  is  provided  by  sect.  217  of  the  act,  that  if,  in  consequence 
of  seamen  leaving  the  ship  to  enter  the  navy  without  the  consent 
of  the  master  or  owner,  it  becomes  necessary  for  the  safety  and 
proper  navigation  of  the  ship  to  engage  substitutes,  and  the  re- 
muneration paid  to  them  exceeds  the  amount  which  would  have 
been  payable  to  the  seaman  under  his  agreement  for  similar 
service,  the  excess  may  be  repaid  to  the  master  or  own^  upon  a 
certificate  from  the  registrar  of  the  Court  of  Admiralty  (/). 


The  seamen  are  bound  by  their  contract  to  devote  the  whole  Riy ht  to  ad- 
of  their  time  to  the  service  of  their  employers,  and  any  con-  muneration. 
tract  for  additional  remuneration  in  respect  of  any  services,  how- 
ever extraordinary,  which  fall  within  the  duties  of  a  seaman 
is  void  {g) ;  for  there  is  no  consideration  for  such  a  promise. 
But  where  a  vessel  was  left  short  of  hands  before  the  voyage  was 
completed,  and  the  remaining  seamen  were  induced,  by  a  promise 
from  the  master  of  additional  remuneration,  to  continue  the 


uni31  transmitted  to  the  Aocountant- 
Oeneral.    Jb, 

(/)  The  regutrar  is  empowered  to 
examine  into  and  finally  decide  on 
daima  of  this  description,  subject  to 
an  appeal  to  the  Judge  of  the  Court, 
s.  218.  And  see  WilUams  and  Bruce, 
Admiralty  Practice,  p.  308.  The 
M.  S.  Act,  1854,  provides  for  the 
payment  of  the  sums  ascertained 
m  this  manner  by  the  Accountant- 
Greneral  of  the  ifayy,  and  declares, 
that  any  persons  forging  or  fraudu- 
lently altering  any  document,  or 
making  use  of  any  forged  or  altered 
document  in  support  of  such  applica- 
tions, or  procuring  or  giving  any  false 
evidcaioe  or  representation,  knowing 
the  eame  to  be  £dse,  shall  be  gruilty  of 
a  misdemeanor.    See  sects.  219,  220. 

{ff)  Thampwn  v.  Kavelock^  1  Camp. 
627;  Harris  Y.  Watson,  1  Peake,  102; 
Stilk  T.  Myrick,  2  Camp.   317  ;    The 


Aramintay  1  Spks.  p.  224 ;  see  also 
BUtcorth  v.  TToolmore,  5  Esp.  84 ;  Da/" 
ter  V.  Creuwell,  7  D.  &  B.  660 ;  White 
v.  Wilsorty  2  B.  &  P.  116.  The  same 
rule  has  been  applied  by  the  American 
Courts  to  a  promise  of  remuneration 
by  a  passenger  to  one  of  the  crew  of  a 
wrecked  vessel.  See  3  £[ent  Com.  186, 
note  (a)  (ed.  1873).  A  contract  for  re- 
muneration exceeding  the  gt)vemment 
aUowance  made  with  a  person  who  is 
not  then  in  the  government  service,  is 
binding.  Clutterbuek  v.  Coffin^  3  M.  &  a. 
842  ;  and  England  7.  Davidson^  11  A.  & 
E.  856,  where  the  same  principle  was 
applied.  Where  a  captain  promised,  on 
behalf  of  his  owners,  to  pay  monthly 
wages  to  one  of  the  sailors  in  order  to 
induce  him  to  becoipe  an  hostage,  this 
was  held  to  bind  the  owners,  although 
they  had  abandoned  the  ship  and 
cargo.     Yate9  v.  Ifall,  1  T.  R.  73. 
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voyage  without  any  freah  hands  being  engaged,  inasmuch  aa 
the  seamen  were  not  bound  to  incur  the  danger  of  navigating 
the  ship  with  an  insufficient  complement,  it  was  held  that  the 
new  undertaking  to  proceed  formed  a  sufficient  consideration 
for  the  master's  promise,  and  that  the  additional  remuneration 
therefore  was  recoverable  (A).  If  the  seaman  is  called  upon  to 
perform  services  which  are  not  within  the  terms  of  his  engage- 
ment; for  instance,  if  a  common  seaman  is  called  upon  to  act  as 
mate,  he  is  entitled  to  extra  pay  (t).  So,  if  a  seaman  is  released 
from  his  original  engagement,  as  by  an  entire  change  of  the 
voyage,  he  may  legally  enter  into  a  fresh  agreement  on  different 
terms  and  for  a  higher  remuneration  (j). 

We  proceed  to  consider  the  forfeiture  of  wages.  By  an  early 
act,  the  22  &  23  Car.  2,  c.  11,  s.  7,  any  seaman  who  refuses  to 
assist  in  the  defence  of  the  ship  against  pirates,  or  who  discourages 
the  other  mariners,  is  to  forfeit  his  wages.  And  by  the  8  Q-eo.  1, 
c.  24,  s.  6,  if  this  offence  is  committed  on  board  a  ship  which 
carries  guns,  and  the  vessel  falls  into  the  hands  of  the  pirate, 
the  mariners  are  liable,  in  addition  to  the  loss  of  wages,  to  six 
months'  imprisonment.  It  is  to  the  honour  of  our  seamen  that 
these  enactments  have  given  rise  to  no  discussion  in  our  Courts 
of  law. 

Bj  desertion.  By  the  maritime  law  desertion  causes  an  absolute  forfeiture 
of  wages  (k).  It  is  also  provided  by  the  Merchant  Shipping  Act, 
1854,  that  any  seaman  who  has  been  lawfully  engaged  to  the 
sea  service,  and  any  apprentice,  who  is  guilty  of  desertion,  is 
liable,  not  only  to  the  forfeiture  of  clothes  and  effects  mentioned 
in  the  act,  but  also  to  forfeit  all  or  any  part  of  the  wages  or 
emoluments  which  he  has  then  earned.  This  statute  also  enacts 
that,  if  the  desertion  takes  place  abroad,  the  seaman  or  appren- 
tice is  liable,  at  the  discretion  of  the  Court,  to  forfeit  all  or  any 
part  of  the  wages  or  emoluments  which  he  may  earn  in  any  other 
ship  in  which  he  may  be  employed  until  his  next  return  to  the 
United  Kingdom,  and  also  to  satisfy  any  excess  of  wages  paid 
by  the  master  or  owner  of  the  ship  from  which  he  deserts  to  any 
substitute  engaged  in  his  place  at  a  higher  rate  of  wages  (/). 


(h)  SartUy  v.  Fonsonbyy  7  E.  &  B. 
872.  And  see  Frazer  y.  Satton,  2  C. 
B.,  N.  S.  612. 

(i)  Sanson  v.  Roydei}^  L.  R.,  3  C.  P.  47. 

(j)  See  the  judgment  of  Lord  Camp- 
beU,  C.  J.,  in  Barrity.  Carter,  3  E.  & 
B.  661.    3ee  also  The  Warrior,  Lush. 


476 ;  and  TheLeJonet,  L.  R.,  3  A.  &E. 
666. 

(k)  The  Baltic  Merchant,  Edw.  86 ; 
The  Pearl,  6  Rob.  224.  Ab  to  deser- 
tion see  ante,  p.  179. 

{I)  Ante,  p.  181,  and  the  M.  S.  Act, 
1854,  B.  243. 
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By  the  last-mentioned  act,  neglecting  or  refusing  without 
cause  to  join  the  ship,  or  to  proceed  to  sea,  and  absence 
without  leave  within  twenty-four  hours  of  the  ship's  sailing, 
or  during  the  voyage,  and  absence  without  leave  or  cause 
not  amounting  to  desertion,  or  not  treated  as  such,  leads 
to  a  forfeiture  of  a  portion  of  the  wages  (n).  And  the  same 
result  follows  from  leaving  the  ship  without  leave  after  her 
arrival  in  the  delivery  port,  and  before  she  is  placed  in  secu- 
rity (o).  In  these  cases  an  entry  of  the  offence  must  be  made 
upon  its  commission  in  the  official  log,  and  a  copy  of  it  must  be 
furnished  to  or  read  over  to  the  offender,  and  an  entry  of  his 
answer  must  also  be  made ;  and  if  this  is  not  shown  to  have 
been  done,  by  producing  the  entries  where  practicable,  the 
Court  hearing  the  case  may  decline  to  receive  evidence  of  the 
offence  (p). 

The  powers  conferred  by  statute  for  the  conveyance  of 
deserters  on  board  their  ships  have  been  already  mentioned  {q). 

It  is  provided  by  sect.  250  of  the  Merchant  Shipping  Act,  1854, 
that  whenever  a  question  arises  as  to  the  forfeiture  of  wages  by 
desertioi^,  it  is  sufficient  for  the  party  insisting  on  the  forfeiture 
to  prove  the  due  engagement  of  the  seaman  or  apprentice,  or 
that  he  belonged  to  the  ship,  and  that  he  quitted  her  before  the 
completion  of  the  voyage  or  engagement ;  or  if  the  voyage  was 
to  terminate  in  the  United  Kingdom  and  the  ship  has  not 
returned,  that  he  is  absent  and  that  an  entry  of  the  desertion 
has  been  duly  made  in  the  official  log.  This  proof  suffices,  so 
far  as  relates  to  any  question  of  forfeiture  of  wages  or  emolu- 
ments under  the  statute,  unless  the  seaman  or  apprentice  pro- 
duces a  proper  certificate  of  discharge,  or  otherwise  shows  to 
the  satisfaction  of  the  Court  that  he  had  sufficient  reason  for 
leaving  the  ship. 

Entering  into  the  navy  does  not  lead  to  a  forfeiture  of 


i: 


(n)  Ante,  p.  182. 

(o)  lb.  Independently  of  any- statu- 
tory^ proviBion,  the  voyage  is  not  con- 
sidered to  be  completed  by  the  mere 
fiact  of  arriyal.  The  crew  are  bound  to 
attend  to  the  mooring  of  the  ship  and 
delivery  of  the  cargo.  See  the  judg- 
ment at  Lord  StoweU  in  The  Baltie 
Merehantf  Edw.  86.  It  was  held,  under 
a  somewhat  similar  section  in  one 
of  the  earUer  acts,  (5  &  6  WiU.  4, 
c.  19,)  that  leaving  the  ship  before  her 
arrival,  without  any  xntentiou  of  re- 


turning, did  not  amount  to  an  abso- 
lute desertion,  and  therefore  only 
occasioned  a  forfeiture  of  a  month's 
wages.  McDonald  v.  Jopling^  4  M.  & 
W.  285 ;  The  Ttco  Staters,  2  W.  Rob.  125. 

{p)  The  M.  S.  Act,  1854,  s.  243.  See 
also  sect.  256,  as  to  the  entry  in  the 
official  log,  and  the  payment  to  the 
mercantile  marine  office  superinten- 
dents of  the  fines  imposed  on  the  sea- 
men by  the  agreement. 

{g)  Ante,  p.  184. 
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wages,  since  it  is  expressly  provided  by  the  Merchant  Ship- 
ping Act,  1854,  that  any  seaman  may  leave  his  ship  for 
the  purpose  of  forthwith  entering  into  the  Queen's  naval 
service,  and  that  such  a  leaving  shall  not  amount  to  a  deser- 
tion, or  lead  to  any  punishm^ent  or  forfeiture  whatever  (r). 
All  stipulations,  moreover,  in  any  agreement  whereby  any  sea- 
man is  declared  to  incur  any  forfeiture  or  loss,  in  case  he  enters 
the  navy,  are  void,  and  the  insertion  of  any  such  stipulation  by 
any  master  or  owner  renders  him  liable  to  a  penalty  not  exceed- 
ing 201.  («). 
Where  8ea-  Sect.  251  of  the  same  act  provides,  that  in  all  proceedings 
aSTpmiahed.  relating  to  wages,  if  it  appear  that  during  the  course  of  the 
voyage  the  seaman  or  apprentice  has  been  convicted  by  any 
competent  tribunal  of  any  oflEence,  and  rightfully  punished, 
the  Court  hearing  the  case  may  direct  that  any  part  of  the 
wages  due,  not  exceeding  3/.,  be  applied  in  reimbursing  the 
costfl  incurred  by  the  master  in  procuring  the  conviction  and 
punishment. 

The  Merchant  Shipping  Act,  1854,  also  provides,  that  if  any 
seaman  on  or  before  being  engaged  wilfully  and  fraudulently 
makes  a  false  statement  of  the  name  of  his  last  ship,  or  last 
alleged  ship,  or  of  his  own  name,  he  shall  forfeit  out  o£  the  wages 
which  he  may  earn  by  the  engagement  a  sum  not  exceeding  5/.  {t) . 

We  have  already  mentioned  the  contingencies  on  which,  under 
the  forms  of  agreement  now  in  use,  wages  are  forfeited  by  mis- 
conduct (u),  and  the  instances  in  which  deductions  are  allowed 
from  the  wages  of  seamen,  in  respect  of  illness  or  the  cost  of 
their  burial  (x),  and  in  cases  of  refusal  to  join  the  ship  not 
amounting  to  desertion,  and  refusal  to  work,  and  imprison- 
ment (y).  The  rules  which  are  in  force  respecting  the  forfeiture 
of  or  a  deduction  from  wages  by  reason  of  unfounded  complaints 


"Where  false 
fitatements 
have  been 
made  by  sea* 
man  on  en- 
gagements. 


Effect  of 
other  mis- 
conduct. 


(r)  TheM.  S.  Act,  1854,  s.  214,  ante,^. 
1 80,  n.  (A) .  This  section  is  now  extended 
(by  sect.  13  of  the  M.  8.  Act,  1862)  to 
the  crews  of  sea-going  yachtis,  fishing 
coasting  vessels,  and  ships  belonging 
to  the  Ueneral  Lighthouse  Boards. 

(s)  The  M.  S.  Act,  1864,  s.  214. 

(0  The  M.  8.  Act,  1854,  s.  256.  It 
is  provided  by  sect.  223  of  this  act, 
that  the  additional  wages  which  are  to 
be  paid  to  the  seamen  under  that  sec- 
tion when  the  allowance  of  provisions 
which  has  been  agreed  upon  is  reduced 
during  the  voyage,  shall  not  be  claim- 
able in  cases  in  which  the  reduction  is 


made  by  way  of  punishment  in  ao- 
cordance  with  an^  regulation  in  the 
agreement,  or  dunng  any  time  when 
the  seamen  wilfully  and  without  suf- 
ficient cause  refuse  or  neglect  to  per- 
form their  duty,  or  are  lawfully  under 
confinement  for  misconduct  on  board 
or  on  shore. 

(n)  AnUy  p.  181,  note  (o).  See  also 
antey  p.  196. 

(r)  Ante,  p.  209. 

(y)  Ante,  pp.  182,  227,  228.  See 
also  the  M.  S.  Act,  1864,  s.  243, 
sub-s.  9. 
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to  offidal  persons  in  respect  of  unseaworthiness  or  the  quality 
and  quantity  of  the  provisions  on  board  (2),  and  with  reference 
to  the  power  of  Naval  Courts  to  discharge  seamen  on  the  high 
seas  or  abroad,  and  to  order  a  forfeiture  of  wages,  have  also 
been  already  mentioned  (a).  The  Merchant  Shipping  Act,  1854, 
also  provides,  that  whenever  any  act  of  misconduct  is  com- 
mitted, which  by  the  agreement  is  punishable  by  a  fine,  the 
appropriate  fine  is  to  be  deducted  from  the  wages  and  paid  over 
to  a  mercantile  marine  office  superintendent  (6)^ 

It  has  been  said  that  independently  of  any  statute  the  wages 
of  seamen  are  forfeited  by  habitual  though  not  by  occasional 
drunkenness,  by  insolent  expressions,  and  acts  of  a  mutinous 
character  not  apologised  for,  and  by  habitual  disobedience,  or 
by  disobedience  of  a  heinous  and  aggravated  nature  {c).  But 
it  is  submitted  that  while  acts  of  a  less  aggravated  character 
than  those  mentioned  may  disentitle  a  seaman  to  recover  wages 
which  would  otherwise  have  become  due,  it  is  open  to  consider- 
able doubt  whether  at  common  law  any  acts  can  operate  as  a 
forfeiture  of  wages  which  have  abeady  accrued.  It  has  been 
said  by  MoUoy,  that  if  the  goods  are  embezzled  or  damaged 
by  the  mariners,  the  owners  must  deduct  the  same  out  of  their 
freight  to  the  merchants,  and  the  master  out  of  the  wages  of 
the  mariners ;  and  we  have  already  seen  that  the  form  of  agree- 
ment now  in  use  expressly  provides  that  this  may  be  done  (d). 


(z)  Ants,  pp.  188,  204. 

(a)  Ante,  p.  191. 

(b)  The  H.  S.  Act,  1854,  s.  256. 
This  aection  contains  full  directions  as 
to  the  mode  of  paying  over  these  fines 
to  the  enperintendents.  Any  master 
or  owner  who  neglects  to  obey  these 
reg^ulations  is  liaMe,  for  each  offence, 
to  a  penalty  not  exceeding  six  times 
the  amount  of  the  fine  which  is  retained. 
See  also  the  H.  S.  Act,  1862,  s.  13. 

(e)  The  MaeUod,  6  P.  D.  254 ;  The 
Exeter,  2  Rob.  261 ;  The  New  Fhamir, 
1  Hagg.  198;  The  Malta,  2  ib, 
158;  The  Lady  CampbeU,  ib.  5;  The 
Baling  Grove,  ih,  15;  The  Susan,  ib. 
229,  n. ;  The  Gondolier,  3  Hagg.  190; 
The  Lima,  ib.  356  ;  The  Duchess  of  Kent, 
1  W.  Bob.  283;  Bmnc  r,  Bennett,  3 
Q.  B.  768 ;  The  Atlantic,  Lush.  566  ; 
see  also  the  judgment  of  Mr.  Justice 
Story,  in  the  ship  Mentor,  4  Mason 
(American)  Rep.  90.  The  older  deci- 
sions as  to  the  effect  of  disobedience 
continue  to  be  of  some  importance,  for 
the  rules  of  the  ancient  maritime  law 
stiU  regulate  these  questions,  except 


where  the  statute  law  has  intervened. 
See  the  judgment  of  Dr.  Lushing^n 
in  The  Westmoreland,  1  W.  Rob.  221. 
It  was  said  in  one  case  by  Lord 
Stowell,  that  any  cause  which  would 
justify  a  master  in  discharging  a  sea- 
man during  the  voyage,  would  also 
deprive  him  of  his  wages;  but  the 
rule  now  acted  upon  in  Admiralty  is, 
that  the  misconauct,  to  produce  this 
result,  must  be  such  as  to  render  the 
discharge  imperatively  necessary  for 
the  safety  of  the  ship  and  the  due 
preservation  of  discipline.  See  The 
Blake,  1  W.  Rob.  73.  By  Art.  14  of 
the  laws  of,  Oleron,  if  a  dispute  arose 
between  the  master  and  a  mariner,  the 
master  could  not  discharge  him  till  he 
had  thrice  denied  him  his  mess.  See  a 
note  on  this  by  Fardessus,  Lois  Marit. 
tom.  1,  p.  334  (ed.  1828).  A  provision  of 
the  same  kind  occurs  in  the  Consolato. 
See  c.  267.  This  regulation  was  pro- 
bably intended  to  allow  time  for  re- 
flection and  repentance  to  both  parties. 
{d)  MoUoy,  B.  2,  c.  3,  s.  9.  Where 
damage  to  the  cargo  had  arisen  from 
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How  the  By  sect.  252,  where  the  contract  for  wages  is  by  the  voyage  or 

forfeited         ^^^^y  ^^  ^7  the  share,  the  forfeiture  of  wages  is  to  be  calculated 

So^ted^  ^  ^y  ascertaining  the  proportion  which  the  month  or  other  period 

of  time  in  respect  of  which  it  is  incurred  bears  to  the  whole  time 

spent  in  the  voyage,  and  a  sum  bearing  the  same  proportion  to 

the  whole  wages  or  share  is  to  be  deducted. 


Applicatioii 
of  forfeited 
vagee. 


Patiosnt 
OF  Wages  on 

DzSCHABaE. 


By  sect.  253,  all  clothes,  effects,  wages  and  emoluments  which 
are,  under  the  provisions  of  the  statute,  forfeited  for  desertion, 
are  applicable,  in  the  first  instance,  towards  the  reimbursement 
of  the  expenses  occasioned  thereby  to  the  master  or  owner. 
Wages  and  emoluments  earned  subsequently  to  the  desertion 
may  be  recovered  by  the  master,  owner,  or  his  agent,  in  the  same 
way  as  the  deserter  might  have  recovered  them,  if  not  forfeited. 
Subject  to  this  reimbursement,  the  wages  and  emoluments  must 
be  paid  into  the  Consolidated  Fund  (e). 

The  legislature  has  protected  the  seamen  against  any  un- 
necessary delay  in  the  payment  of  their  wages.  Thus,  by  sect. 
187  of  the  Merchant  Shipping  Act,  1854,  it  is  provided,  that 
the  master  or  owner  of  every  home  trade  ship  shall  pay  to  every 
seaman  his  wages  within  two  days  after  the  termination  of  the 
agreement,  or  at  the  time  when  the  seaman  is  discharged,  which- 
ever first  happens.  In  the  case  of  other  ships  (exoept  those 
employed  in  the  southern  whale  fishery,  or  other  voyage  for 
which  the  compensation  consists  wholly  of  a  share  in  the  profits), 
the  wages  must,  under  the  same  section,  be  paid  within  three 
days  after  the  delivery  of  the  cargo,  or  five  days  after  the 
seaman's  discharge,  whichever  first  happens  (/).  In  the  case  of 
foreign-goiQg  ships,  it  is  moreover  provided,  by  sect.  4  of  the 


the  groea  neffligenoe  of  the  second 
mate,  and  a  dedu^on  from  the  freight 
had  been  made  in  consequence,  tnis 
-was  held  to  be  pleadable  as  a  set-off  to 
the  claim  for  wages.  The  New  FhcmiXf 
2  Hagg.  420;  and  see  the  judgment  of 
Sir  W.  Scott  in  The  Malta,  2  t*.  172. 
See  anUj  p.  198,  and  the  M.  S.  Act, 
1864,  s.  243,  sub-s.  8. 

{e)  In  all  other  cases  of  forfeiture  of 
wages  under  this  statute,  the  forfeiture 
f  where  it  is  not  otherwise  directed)  is 
for  the  benefit  of  the  master  or  owner 
by  whom  the  wages  are  payable.  The 
M.  S.  Act,  1854,  s.  253.  All  questions 
relating  to  the  forfeiture  or  deduction 
of  wages  may  be  determined  in  any 
proceeding  for  wages,  even  although 


the  offence  in  respect  of  which  the 
question  arises,  has  not  been  made  the 
subject  of  a  criminal  proceeding.  Jb. 
B.  254. 

(/)  Masters  and  owners,  who  neglect 
to  observe  these  rules  without  sufficient 
cause,  are  liable  to  pay  to  the  seamen, 
as  wages,  a  sum  not  exceeding  twodays* 
pay  for  every  day  of  delay  not  exceed- 
ing ten  days.  The  M.  S.  Act,  1854, 
8.  187  ;  theM.  S.  Act,  1862,  s.  13  ;  and 
in  the  case  of  a  foreign-going  ship,  to 
be  liable  for  after-accruing  wages ; 
the  Herchant  Seamen  Act,  1880,  s.  4. 
See,  as  to  the  provisions  made  by  the 
American  law  for  the  speedy  payment 
of  wages,  3  Kent  Com.  179. 
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Merchant  Seamen  Act,  1880,  that  the  seaman  at  the  time  he 
leaves  the  ship  at  the  end  of  his  engagement  shall  be  paid  2Lf 
or  one-fourth  of  the  balance  due  to  him,  whicheyer  is  least,  and 
the  remainder  of  his  wages  within  two  clear  days  (exclusive  of 
any  Sunday,  fast  day  in  Scotland,  or  bank  holiday),  after  he 
BO  leaves  the  ship. 

The  Merchant  Shipping  Act,  1854,  provides,  by  sect.  170, 
that  in  the  case  of  all  British  foreign-going  ships,  wherever 
registered,  all  seamen  discharged  in  the  United  Kingdom  must 
be  discharged  and  receive  their  wages  before  a  superintendent 
of  a  mercantile  marine  office.  In  the  case  of  home  trade  ships 
this  may  also  be  done,  if  the  master  or  owner  so  desires  (g). 

By  sect.  171,  the  master  is,  moreover,  bound  to  deliver  to  Duty  of 
every  seaman  (or  in  cases  of  discharge  before  a  superintendent,  ^^^  ^^ 
to  the  latter),  within  twenty-four  hours  before  the  seaman  is  count  of 
paid  off,  a  full  and  true  account  of  the  wages,  in  a  form  sane-  ^*fi^' 
tioned  by  the  Board  of  Trade.     This  account  must  show  all  the 
deductions  from  the  wages,  and  no  deduction  not  mentioned  in 
it  is  allowable,  unless  in  respect  of  a  matter  happening  subse- 
quently to  the  delivery  of  the  account  (A). 

By  sect.  173  of  this  statute,  as  amended  by  the  Merchant  Power  of 
Seamen  Act,   1880,  sect.  4,  the  superintendents  have  power  ^J^Sne  raper- 
to  decide  any  question  between  the  master  or  owner  and  any  of  mtendenta  to 
the  crew  which  both  parties  may  agree  in  writing  to  submit  to  jnites. 
them.    In  such  cases,  and  in  all  cases  whether  the  parties  consent 
or  not,  where  the  amount  in.  dispute  does  not  exceed  5/.,  and  the 
ship  is  a  foreign-going  ship,  their  award  is  conclusive,  and  need 
not  be  stamped. 

By  sect.  174,  in  all  proceedings  relating  to  the  wages  or  dis- 
charge of  any  seaman  before  a  superintendent,  the  superintendent 
has  power  to  call  for  all  log-books  or  other  documents  as  to  the 
matter  in  question,  and  to  examine  the  owner  and  his  agent, 
and  the  master  and  any  of  the  crew  being  then  at  or  near  the 
place  of  the  inquiry. 


(ff)  Thifl  section  excepts  cases  in 
-which  directions  to  the  contrary  have 
been  given  by  any  competent  Court. 
Bee  The  Aramintay  Swa.  81. 

(A)  See  Appendix,  "Forms,"  No. 
26a;  and  the  M.  S.  Act,  1880,  s.  4. 
The  master  is  bound  to  enter,  during 
the    voyage,    the    deductions    in    a 


book,  and  to  produce  this  book,  if  re- 

Suired,  at  the  time  of  the  payment  of 
iie  wages.  lb.  Sects.  170  and  171 
of  the  M.  S.  Act,  1854,  are  not  appli- 
cable to  yachts,  coasting  iishing  vessels, 
or  ships  belonging  to  the  three  General 
Lighthouse  Boards.  See  the  M.  S. 
Act,  1862,  s.  13. 
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Settlement  of 
wages. 

On  discharge 
before 
superin- 
tendent— 
mutual  re- 
lease of  all 
claims  to  be 
signed. 


The  following  are  the  rales  laid  down  by  the  Merchant  Ship- 
ping Act,  1854,  with  respect  to  the  settlement  of  wages : — 

It  is  enacted  by  sect.  175,  that  on  the  completion  before  a 
superintendent  of  a  mercantile  marine  office  of  any  discharge 
and  settlement,  a  release  of  all  claims  in  respect  of  the  past 
voyage  or  engagement,  in  the  form  sanctioned  by  the  Board  of 
Trade,  must  be  signed  by  the  parties  and  attested  by  the  super- 
intendent. This  release  operates  as  a  mutual  discharge  and 
settlement  of  all  the  demands  in  respect  of  which  it  is  given  (i). 
A  copy  of  the  release,  certified  under  the  hand  of  the  superin- 
tendent, must  be  given  to  any  party  thereto  requiring  it.  This 
copy  is  receivable  in  evidence  as  the  original,  in  all  future  ques- 
tions touching  the  claims.  In  all  cases  in  which  the  statute 
requires  that  the  discharge  and  settlement  shall  take  place  before 
a  superintendent,  no  payment,  receipt,  settlement  or  discharge 
otherwise  made  can  (except  where  the  seaman  of  a  foreign-going 
ship  leaves  the  settlement  of  his  wages  to  a  superintendent  under 
the  4th  section  of  the  Merchant  Seamen  Act,  1880)  operate  as  a 
satisfaction  or  release.  And  whenever  a  master  makes  a  pay- 
ment before  a  superintendent,  the  latter  is  bound,  if  required,  to 
give  to  the  master  a  signed  statement  of  the  whole  amount  paid ; 
and  this  statement  is  evidence  as  between  the  master  and  his 
employer  that  he  has  made  the  payments  mentioned  therein. 

Certificates  By  sect.  172  of  this  statute,  every  seaman  is  entitled  upon  his 

of  discharge.    ^^^^^^  ^^  ^^^^  p^y^^^t  ^f  ^  ^^^^  ^^  ^^^^  ^^^  q^^ 

master  a  signed  certificate,  in  a  form  sanctioned  by  the  Board 
of  Trade,  specifying  the  period  of  his  service,  and  the  time  and 
place  of  his  discharge  (/:). 
Report  of  By  sect.  176,  upon  every  discharge  before  a  superintendent, 

c  rac  r,  &o.  ^^^  master  must  make  and  sign,  in  a  form  sanctioned  by  the 
Board  of  Trade,  a  report  of  the  conduct,  character  and  qualifi- 
cations of  the  persons  discharged,  or  he  may  state  upon  the 
form  that  he  declines  to  give  any  opinion  upon  these  particulars, 
or  any  of  them.  This  report  is  transmitted,  in  order  that  it  may 
be  recorded,  to  the  Eegistrar-General  of  Shipping  and  Seamen, 
or  any  other  person  appointed  by  the  Board  of  Trade;  and 
every  seaman  is  entitled  to  have  a  copy  of  so  much  of  the  report 
OS  concerns  himself  given  to  him,  or  indorsed  on  his  certificate 


Vonoher  of 

payments 

made. 


(»)  In  the  case  of  f  oreign-g^ing  ships 
the  seaman  may  consent  to  leave  the 
settlement  of  his  wag^s  to  the  superin  - 
tendent.  The  M.  S.  Act,  1880,  s.  4. 
See  Appendix,  "  Forms,"  No.  27,  and 
the  form  of  relcase:incorporated  with  the 


form  of  agreement  sanctioned  by  the 
Board  of  Trade  for  foreign- going  uiips, 
Appendix,  p.  cooxcv.  See  also  supra, 
p.  211,  and  the  M.  S.  Act,  1854,  s.  205. 
{k)  See  Appendix,  "Forms,"  Nos. 
28  and  28a. 
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of  difloharge.    The  statute  makes  it  a  misdemeanor  knowingly  Falaificatioii 
to  make  or  assist  in  making  any  false  oertifioate  or  report,  or  of  reported 
to  forge  or  fraudulently  alter  any  report,  or  fraudulently  to  oh«»cter 
make  use  of  any  oertifioate  or  report  or  oopy  which  is  forged  or  demeanor, 
altered,  or  does  not  belong  to  the  seaman  (/). 

Under  the  Merchant  Shipping  Act,  1854,  whenever  British  How  aoooanto 
ships  are  transferred  or  disposed  of  abroad,  the  seamen  are  Jj^^f^^and 
entitled  to  be  discharged,  and  to  receive  the  wages  which  wages  paid 
they  have  earned,  unless  they  consent  to  continue  the  voy-  iai^d,  or* 
age  (w).     This  statute  also  provides,  by  sect.  209,  that  when-  "^^^®^ 
ever  any  seaman  or  apprentice  is  left  on  shore  abroad,  in  or 
out  of  the   Queen's  dominions,  under  a  certificate  of  unfit- 
ness or  inability  to  proceed  on  the  voyage,  the  master  must 
furnish  a  true  account  of  the  wages  which  are  due,  and  must 
pay  them  either  in  money  or  by  bill  on  his  owner.     And  by 
sect.  210,  the  payment  must  be  made  to  the  seaman  or  appren- 
tice himself,  if  it  is  made  within  the  Queen's  dominions ;  but,  if 
not,  it  must  be  made  to  the  consular  officer,  who  is  bound,  if 
satisfied  with  the  account  of  wages,  to  indorse  on  a  duplicate  a 
receipt  for  the  money  or  the  bill.     If  the  seaman  subsequently 
obtains  employment,  or  otherwise  quits  the  port,  the  consular 
officer  is  entitled  to  deduct  out  of  the  sum  received  by  him  any 
expenses  which  have  been  incurred  by  him  in  respect  of  the 
subsLstence  of  the  seaman  or  apprentice  under  the  provisions  of 
the  act  (except  those  expenses  which  are  to  be  borne  by  the 
master  or  owner),  paying  over  the  balance  to  the  seaman  or 
apprentice. 

The  Merchant  Shipping  Act,  1854,  also  enacts,  by  sect.  177,  Seamen's 
that,  if  the  Board  of  Trade  so  directs,  facilities  may  be  given  ^^. 
for  remitting  the  wages  and  other  moneys  of  seamen  and  ap- 
prentices to  their  relatives  or  others,  by  means  of  money  orders 
issued  by  the  superintendents  of  mercantile  marine  offices  (n). 


(/)  See  Appendix,  <<  Forms,"  No. 
28  ;  the  M.  S.  Act,  1864,  b.  176. 
Ab  to  what  amonnts  to  an  altera- 
tion flee  lUg.  v.  WiUon^  27  L.  J., 
H.  G.  230.  It  is  not  necessary  that 
the  crew  of  yachts  should  he  dis- 
charged hef  ore  a  superintendent  of  a 
mercantile  marine  office,  nor  need  their 
wages  he  paid  in  the  presenoA  of  this 
officer.  Sections  172  and  176  of  the 
M.  S.  Act,  1854,  are  extended  hy  s.  13 
of  the  M.  S.  Act,  1862,  to  sea  going 


yachts  and  other  vessels  there  men- 
tioned. 

(m)  Anie^  p.  211.  The  M.  S.  Act, 
1864,  s.  205.  If  the  seaman  or  appren- 
tice dies  hef  ore  his  ship  leayes  the  port, 
or  is  sent  home  at  the  puhUc  expense, 
the  amount  received  hy  the  consular  of - 
ficer  must  he  dealt  with  under  the  pro- 
visions of  the  act,  or  accounted  for  to 
the  Board  of  Trade.    Ih, 

(ft)  Seamen's  money  orders  are  now 
issued  at  any  mercantile  marine  office 
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And  by  sect.  178,  the  Board  may  oause  the  amount  of  a  money 
order  to  be  paid  to  the  person  in  whose  favour  it  was  made, 
or  to  his  personal  representatives,  legatees  or  next  of  kin, 
notwithstanding  that  the  order  may  not  be  in  his  or  their  pos- 
session (j?). 

By  sect.  180,  the  National  Debt  Commissioners  were  also  em- 
powered to  establish  savings  banks  for  the  receipt  of  deposits, 
not  exceeding  150/.  in  the  whole  in  respect  of  any  one  account, 
from  or  on  accoimt  of  seamen  or  their  wives  and  families.  This 
enactment  was  extended  by  a  later  act  to  all  seamen  and  their 
wives  and  families,  whether  the  seamen  belong  to  the  navy  or 
to  the  merchant  or  any  other  service  (q). 

By  the  19  &  20  Vict.  c.  41,  the  immediate  management  and 
control  of  savings  banks  for  seamen  was  placed  in  the  hands  of 
the  Board  of  Trade,  which  is  empowered  to  establish  a  central 
savings  bank  for  seamen  in  London  and  branch  savings  banks 
at  such  ports  and  plax3es  as  should  be  thought  expedient,  and 
to  constitute  any  shipping  office  a  branch  savings  bank,  and 
require  any  mercantile  marine  superintendent  belonging  to  such 
office  to  act  as  agent  in  carrying  out  the  act  (r). 

The  following  are  the  provisions  of  the  Merchant  Shipping 
Act,  1854,  with  reference  to  the  relief  of  seamen's  families  out 
of  the  poor  rates : — 

By  sect.  192,  whenever,  during  the  absence  of  any  seaman 
on  a  voyage,  his  wife,  children  or  step-children  become  charge- 
able to  any  union  or  parish  in  the  United  Kingdom,  the 
union  or  parish  is  entitled  to  be  reimbursed  any  sums  pro- 
perly expended  in  their  maintenance  out  of  the  wages  of  the 
seaman  earned  during  the  voyage.  If  only  one  of  such  rela- 
tions is  chargeable,  the  sum  to  be  deducted  is  not  to  exceed 
one-half,  or  two-thirds  in  case  two  or  more  relations  are  charge- 


in  the  United  Kingdom,  payable  at  any 
other  mercantile  marine  office  in  the 
United  Kingdom  free  of  expense. 
Money  orderspayable  at  any  mercan- 
tile marine  office  in  the  United  King- 
dom are  also  issued  at  the  ports  or 
places  abroad,  a  list  of  which  is  set 
out  in  an  official  notice  printed  at  the 
beginning  of  the  form  of  Official  Log 
issued  by  the  Board  of  Trade. 

(p)  Any  mercantile  marine  super- 
intendent, or  other  pubUo  officer,  who 
grants  or  issues  a  money  order  with  a 


fraudulent  intent  is  g^ty  of  felony. 
The  M.  S.  Act,  1854,  s.  179. 

(q)  See  sect.  17  of  the  M.  S.  Act, 
1855. 

(r)  See  Appendix,  p.  ooxi.  Savings 
banks  under  the  provisions  of  the  act 
have  been  establisned  at  the  mercan- 
tile marine  offices  in  all  the  principal 
ports  in  the  United  Kingdom.  In- 
terest at  the  rate  of  8/.  per  cent,  per 
annum  is  allowed  on  every  pound  de- 
posited up  to  200/. 
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able.  And  if,  durmg  the  seaman's  absenoe,  any  stuns  have  been 
paid  by  the  owner,  under  an  allotinent  note,  to  or  on  behalf  of 
these  relations,  the  reimbursement  is  to  be  limited  to  the  exoess, 
if  any,  of  the  above-mentioned  proportions  of  wages  over  the 
sums  so  paid  («). 

By  sect.  194,  whenever  any  seaman  or  apprentice  belonging  Disposal  of 
to  or  sent  home  in  any  British  ship  employed  on  a  voyage  which  ^^  ^^ 
is  to  terminate  in  the  United  Kingdom  dies  on  the  voyage,  the  seamen 
master  is  bound,  under  heavy  penalties,  to  take  charge  of  all  Yop^!^ 
the  money,  clothes  and  effects  which  the  seaman  may  leave  on 
board.     He  may,  if  he  thinks  fit,  cause  any  of  the  dbthes 
and  effects  to  be  sold  by  auction  at  the  mast,  or  other  public 
auction,  and  he  is  bound  to  sign  an  entry  in  the  official  log, 
containing  fuU  particulars  of  the  property  and  of  the  results 
of  the  sale,  and  of  the  amount  of  wages  due  (t). 

By  sect.  195,  the  master  is  boimd  in  these  cases  to  hand  over 
the  money  and  wages  and  any  effects  not  sold,  to  the  superin- 
tendent of  the  mercantile  marine  office  at  the  port  of  destination. 
If,  however,  the  ship  touches  and  remains  for  forty-eight  hours 
at  any  foreign  port,  or  port  in  the  Queen's  dominions  abroad,  be- 
fore it  reaches  a  port  in  the  United  Kingdom,  the  master  must 
report  the  case  to  the  British  consul  or  officer  of  customs,  and, 
if  required,  must  deliver  the  money,  wages  and  effects  to  him ; 
and  in  all  cases  in  which  any  seaman  or  apprentice  dies  during 
a  voyage  or  engagement,  the  master  is  boimd  to  give  to  the 
Board  of  Trade,  or  the  officers  mentioned  above,  an  account  of 
the  effects,  money  and  wages.  On  compliance  with  these  regu- 
lations of  the  act,  the  master  is,  at  the  port  of   destination, 


(t)  The  mode  of  obtainiiig  thifl  re- 
imtmiBement  is  points  out  by  the  act. 
Hie  piuish  officers  may  give  a  notice 
to  the  shipowner  stating  the  pro- 
portion of  wages  which  it  is  intended 
to  daim,  and  requiring  the  owner  to 
retain  the  same  lor  a  period  not  ex- 
ceeding twenty-one  days  from  the 
seaman's  retnm,  and  also  requiring 
that  notice  of  his  iretnm  shall  be  given 
to  the  parish  officers.  The  owner  is 
bound  to  act  upon  this  notice,  and, 
on  the  seaman^  return,  the  parish 
officers  may  claim  the  amount  sum- 
marily before  two  justices,  who  may 
order  it  to  be  paid.  If  no  such  order 
is  obtained  within  the  period  men- 
tioned in  the  notice  from  the  parish 
offioen,  the  owner  is  bound  to  pay 


over  the  wages  to  the  seaman  without 
deduction.  The  M.  S.  Act,  1854, 
s.  193. 

(0  It  is  declared  by  the  M.  S.  Act, 
1864,  s.  109,  that  the  proyisions  of  the 
act  as  to  the  wages  and  effects  of  de- 
ceased seamen  and  apprentices  shall 
apply,  unless  the  context  requires  a 
different  application,  to  all  sea-goinff 
British  ships  wherever  registered,  (3 
which  the  crews  are  discharged  or 
whose  final  port  of  destination  is  in  Uie 
United  Kingdom,  and  to  the  owners, 
masters  and  crews  of  these  ships.  These 
sections  are  now  extended  (by  sect.  13 
of  the  M.  S.  Act,  1862),  to  sea  going 
yachts,  fishing  coasting  vessels,  and 
ships  of  the  Gener^  LighUiouse 
Boards. 
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entitled  to  Teoeive  a  oertifloate  from  the  supermtendenti  without 
'^hioh  no  foreign  going  ship  can  clear  inwards  (u). 

Sect.  197  provides  that,  in  these  oases,  if  the  seaman  or 
apprentice  dies  abroad  leaving  any  money  or  effects,  not  on 
board  his  ship,  the  chief  officer  of  Customs,  or  British  consular 
officer  at  or  nearest  to  the  place,  is  to  take  charge  of  them. 
This  officer  may  sell  any  of  these  effects,  or  any  effects  delivered 
to  him  under  the  provisions  mentioned  above,  and  must  account 
for  the  proceeds,  and  any  wages  paid  to  him,  to  the  Paymaster- 
General.  This  section  is  extended  by  sect.  20  of  the  Merchant 
Shipping  Act,  1862,  to  seamen  or  apprentices  who  have  belonged, 
within  the  six  months  immediately  preceding  their  death,  to  a 
British  ship  (x). 

The  Merchant  Shipping  Act,  1862,  cdso  contains  provisions 
with  reference  to  the  recovery  and  payment  of  wages  of  seamen 
and  apprentices  who  are  lost  with  their  ship. 

The  following  are  the  provisions  of  sect.  21  of  this  act  on  this 
subject : — 

(1.)  The  Board  of  Trade  may  recover  these  wages  from  the 
owner  of  the  ship  in  the  same  manner  in  which  seamen's 
wages  are  recoverable : 

(2.)  In  proceedings  for  the  recovery  of  such  wages,  if  it  is 
shown  by  an  official  return  produced  out  of  the  custody 
of  the  Registrar-General  of  Shipping  and  Seamen  or  by 
other  evidence  that  the  ship  has,  twelve  months  or  upwards 
before  the  institution  of  the  proceeding,  left  a  port  of 
departure,  and  if  it  is  not  shown  that  she  has  been  heard 
of  within  twelve  months  after  such  departure,  she  is  to 
be  deemed  to  have  been  lost  with  all  hands  on  board, 
either  immediately  after  the  time  she  was  last  heard  of, 
or  at  such  later  time  b&  the  Court  hearing  the  case  may 
think  probable  : 

(3.)  The  production  out  of  the  custody  of  the  Eegistrar- 
General  of  Shipping  and  Seamen  or  of  the  Board  of  Trade 


(«)  See  Appendix,  "Forms,"  No. 
27a.  If  these  provisions  are  disre- 
garded, the  master  is  liable  to  heavy 
penalties.  The  owner  is  liable  to  ac- 
count if  the  master  does  not,  and  the 
money,  wages  and  effects  are  recover- 
able as  wages.  The  M.  S.  Act,  1854, 
B.  196. 

{x)  Declarations  have  been  made  be- 
tween the  British  government  and  the 


governments  of  Denmark  (11th  April, 
1877,)  and  Italy  (17th  Apnl,  1877,)  as 
to  the  disposal  of  the  estates  of  British 
seamen  who  have  died  on  board  of 
ships  belonging  to  the  subjects  to  those 
states.  Anangements  for  a  similar 
purpose    are    in   existence  with  the 

governments  of  France,  Gknnany,  and 
weden  and  Norway. 
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of  any  daplioate  agreement  or  list  of  the  crew  made  out 
at  the  time  of  the  last  departure  of  the  ship  from  the 
United  Kingdom,  or  of  a  certificate  purporting  to  be  a 
oertifioate  from  a  consular  or  other  public  officer  at  any 
port  abroad,  stating  that  certain  seamen  or  apprentices 
were  shipped  in  the  ship  from  the  said  port,  is,  in  the  ab- 
sence of  proof  to  the  contrary,  to  be  sufficient  proof  that 
the  seamen  or  apprentices  therein  named  were  on  board 
at  the  time  of  the  loss : 
(4.)  The  Board  of  Trade  is  bound  to  deal  with  these  wages 
in  the  manner  in  which  they  deal  with  the  wages  of 
other  deceased  seamen  and  apprentices  under  the  Mer- 
chant Shipping  Act,  1854. 

By  sect.  198  of  the  Merchant  Shipping  Act,  1854,  whenever  Of  w^es 
any  seaman  or  apprentice  dies  in  the  United  Kingdom,  and  is  of  eeamen 
entitled  to  claim  from  the  master  or  owner  any  effects  or  unpaid  ^y^e  &t 
wages,  they  must  be  duly  accounted  for  to  the  superintendent 
of  the  mercantile  marine  office  at  the  port  where  the  seaman 
or  apprentice  was  discharged  or  was  to  have  been  discharged, 
or  to  the  Board  of  Trade. 

By  sect.  199,  whenever  the  money  and  effects  of  deceased 
seamen  or  apprentices  received  by  the  Board  of  Trade,  or  its 
agents,  under  the  provisions  mentioned  above,  do  not  exceed 
in  value  50/.,  the  Board  may,  after  deducting  the  expenses, 
pay  and  deliver  over  the  same  to  any  claimants  who  can  prove 
themselves,  to  the  satisfaction  of  the  Board,  to  be  either  the 
widows  or  children,  or  to  be  entitled  to  the  effects  of  the  de- 
ceased seamen  under  a  will,  or  under  the  statutes  of  distribution, 
or  under  any  other  statute,  or  at  common  law,  or  to  be  entitled 
to  take  out  probate  or  letters  of  administration  or  confirma- 
tion, though  they  may  not  have  been  actually  taken  out. 
The  Board  is  discharged  from  all  further  liability  if  it  acts 
under  these  provisions;  it  may,  however,  require  probate  or 
letters  of  administration  or  confirmation  to  be  taken  out.  When 
the  money  and  effects  exceed  50/.  in  value,  the  Board  must, 
after  deducting  the  expenses,  pay  over  the  same  to  the  personal 
representatives. 

These  rules  are,  however,  subject  to  the  following  pro- 
visions : — 

By  sect.  200,  if  the  deceased  has  left  a  will,  the  Board  may 
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refuse  to  pay  or  deliyer  the  wages  or  effects  to  any  one  dainung 
under  a  will  made  on  board  ship,  unless  it  is  in  writing,  and 
signed  or  acknowledged  in  the  presence  of  and  attested  by  the 
master  or  first  or  only  mate.  And  if  the  claim  is  put  forward 
under  a  will  made  elsewhere  than  on  board  ship,  and  by  a  person 
not  related  to  the  deceased  by  blood  or  marriage,  the  Board 
may  refuse  to  deliver  up  the  wages  or  effects,  unless  the  wiU  is 
in  writing,  and  signed  or  acknowledged  in  the  presence  of  and 
attested  by  two  witnesses,  one  of  whom  must  be  a  mercantile 
marine  office  superintendent,  or  a  minister,  or  officiating  minister, 
or  curate  of  the  place  where  it  was  made.  If  the  will  was  made 
at  a  place  where  there  are  no  such  persons,  one  of  the  witnesses 
must  be  a  justice  of  the  peace,  or  consular  officer,  or  officer  of 
Customs  (y). 

The  following  are  the  rules  laid  down  by  the  Merchant  Ship- 
ping Act,  1854,  for  the  purpose  of  preventing  fraud  with  reference 
to  the  claims  of  creditors  of  deceased  seamen  and  apprentices : — 

By  sect.  201,  no  creditor  is  entitled  to  claim  from  the  Board 
of  Trade  the  wages  and  effects  by  virtue  of  letters  of  administra- 
tion taken  out  by  him,  or  confirmation  in  Scotland  as  executor 
creditor ;  nor  is  any  such  creditor  entitled,  by  any  means  what- 
ever, to  payment  of  his  debt  out  of  the  wages  or  effects,  if  the 
debt  accrued  more  than  three  years  before  the  death,  or  the 
demand  is  not  made  within  two  years  after  the  death.  The  steps 
to  be  taken  for  procuring  the  payment  of  debts,  subject  to  these 
provisions,  are  as  follows : — ^the  creditor  must  deliver  to  the  Board 
of  Trade  an  accoimt,  in  vmting,  stating  the  particulars  of  his 
claim ;  this  account  must  mention  the  place  of  abode  of  the 
creditor,  and  must  be  verified  by  a  declaration  before  a  magis- 
trate. If,  before  this  demand  is  made,  the  claim  of  the  widow, 
or  any  child,  or  that  of  any  person  claiming  imder  a  will,  or  any 
statute,  or  at  common  law,  has  been  allowed  by  the  Board, 
notice  of  this  is  to  be  given,  and  the  creditor  thereupon  acquires 
the  same  rights  and  remedies  against  the  person  whose  claim 
has  been  allowed  as  if  he  or  she  had  received  the  wages  and 
effects  as  the  legal  personal  representative  of  the  deceased. 


(y)  When  the  daim  under  a  will  is 
rejected  under  these  provisions,  the 
wages  and  effects  must  be  dealt  with 
as  3  no  will  had  been  made.  The  M. 
S.  Act,  1854,  s.  200.  As  to  the  wills 
of  seamen  under  the  29  Car.  2,  o.  8, 


s.  23,  and  the  1  Vict.  o.  26,  s.  11,  ex- 
empting mariners  and  seamen  **bemff 
at  iea**  trom  making  formal  wills,  see  In 
the  goods  of  Saundert^  L.  R.,  1  P.  &  D. 
16  ;    In  the  goods  ofM'Murdo,  ii,  540. 
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By  the  same  seotion  it  is  proyided  that,  where,  before  the 
oreditor's  demand,  no  such  claim  has  been  allowed,  the  Board 
must  investigate  the  creditor's  account,  and  may  call  upon  him 
to  prove  the  same  and  to  produce  all  the  vouchers  relating  to  it; 
and  if  the  Board  is  satisfied  of  the  justice  of  the  demand,  or  any 
part  of  it,  it  must  order  it  to  be  paid,  so  far  as  the  assets  in  its 
hands  may  extend.  If  the  Board  is  not  satisfied,  or  the  proper 
proof  is  not  produced,  and  no  sufficient  reason  is  given  for  not 
producing  it,  the  demand  must  be  disallowed.  And  in  all 
eases  the  Board  may  delay  the  investigation  of  any  demand 
by  a  creditor  for  a  year ;  and  if  during  that  time  a  claim  is  sub- 
stantiated by  the  widow,  or  any  child,  or  any  one  claiming  under 
a  will,  or  statute,  or  at  common  law,  the  Board  may  allow  such 
claim ;  in  which  case  the  creditor  is  entitled,  as  against  the  other 
claimant,  to  the  remedies  mentioned  above. 

By  sect.  202,  whenever  no  darrn  is  made  to  wages  and  effects 
in  the  hands  of  the  Board  within  six  years  after  their  receipt, 
the  Board  has  an  absolute  discretion  either  to  allow  or  refuse 
any  later  claim  (2). 

By  sect.  203,  the  statute  subjects  all  persons  who  commit 
foi^ry,  or  fraudulently  alter  any  documents,  or  give  or  procure 
any  false  evidence  for  the  purpose  of  obtaining  any  money  or 
effects  of  deceased  seamen  or  apprentices,  to  severe  punishment. 

By  sect.  204,  whenever  seamen  are  invalided  or  discharged 
from  any  of  the  Queen's  ships,  and  are  sent  home  in  merchant 
ships,  the  moneys  and  effects  belonging  to  them,  which  are  paid 
over,  under  the  provisions  of  the  act,  to  the  Board  of  Trade  or 
its  agents,  must  be  paid  over  and  disposed  of  as  the  Accountant- 
General  of  the  Navy  may  direct. 

It  is  not  necessary  to  enter  here  at  any  length  into  the  his-  BxaaDoa 
tory  of  the  early  remedies  for  waires.     Seamen  always  had  a  '^^  ™" 

BBOOTXBT  OF 

remedy  by  action  in  the  common  law  Courts  where  the  per-  Waok. 
sons  liable  to  pay  them  their  wages  were  within  the  jurisdic- 
tion of  those  Courts.     But  the  right  of  the  seamen  to  sue  in 
the  Courts  of  Admiralty  was  a  source  of  frequent  conten- 
tion between  those  Courts  and  the  Courts  of  common  law. 

(s)  The  money  ariamg    from  tin-  the  Nayy,  under  eeot.  204),  into  the 

daomed  wages  and  effeots  miut  be  ConBolidated  Fund.    The  M.  S.  Act, 

paid  orer  by  the  Board  (subjeot  to  the  1864,  b.  202. 
daima  of  we  Aooonntaiit-General  of 
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The  latter  denied  the  existenoe  of  this  right,  and,  at  last, 
acknowledged  it  with  reluotanoe  and  jealousy,  holding  that  it 
was  a  mere  indulgence  to  the  seamen  expressly  against  the 
statute  (15  Bich.  2,  c.  3),  which  ordained  that  the  Court  of 
Admiralty  should  have  no  jurisdiction  over  contracts  arising 
within  the  body  of  a  county.  This  indulgence,  it  was  said, 
had  been  granted  because  the  remedy  in  the  Admiralty  was 
easier,  and  better;  easier, — since  the  seamen  could  in  that 
Court  sue  jointly,  instead  of  being  obliged  to  seyer  as  in 
the  Courts  of  common  law  (a) ;  and  better, — since  the  ship 
herself  was  in  the  Admiralty  Court  answerable  for  their  claim. 
The  right  to  sue,  moreover,  when  once  conceded,  was  narrowed 
by  the  Courts  of  law  as  much  as  possible,  for  although  it  was 
held  to  include  the  mate,  it  was  not  extended  to  the  master, 
who  was  considered  to  contract  on  the  credit  of  the  owners, 
and  not,  like  the  seamen,  on  that  of  the  ship  (b).  Distinctions 
were  also  made  as  to  suits  for  wages  earned  on  board  ship,  and 
for  carpenter's  work  done  on  shore  (c),  and  the  right  of  the 
Admiralty  Courts  to  proceed  on  contracts  under  seal  was 
denied  ((/).  These  questions  are  not,  however,  now  of  any 
practical  interest,  for  not  only  has  the  jurisdiction  of  the  Court 
of  Admiralty  over  ordinary  (e)  contracts  for  wages  long  been 
exercised  without  dispute,  but  its  jurisdiction  has  recently  been 
confirmed  and  extended  by  the  Legislature. 
Jurisdiction  By  the  Admiralty  Court  Act,  1861,  it  was  provided  that  the 
Diviaioii  ^  Admiralty  Court  should  have  jurisdiction  over  all  the  claims  by 
nnder  the  Ad-  geamen  of  any  ship  (/),  for  wages  earned  by  them  on  board  the 
Act,  1861.  ship,  whether  the  same  were  due  under  a  special  contract  or 
otherwise,  and  also  over  any  claim  by  the  master  of  any  ship 
for  wages  earned  on  board  the  ship,  and  disbursements  made  by 
him  on  account  of  her  (g). 


8 


(a)  See  MoUoj,  B.  2,  o.  3,  s.  8. 

[b)  Molloy,  ubi  fup.;  Clay  v.  Snel' 
grove  J  1  Lord  Baym.  576;  8,  C.  1  Salk. 
33;  Comb.  74;  Garth.  618. 

ie)  Molloy,  B.  2,  c.  3,  s.  8. 

\d)  Bens  t.  Farre^  2  Lord  Baym. 
1206.  The  earlier  cases  will  be  found 
collected  and  commented  on  in  Molloy, 
ubi  tup.f  and  in  Abbot  on  Shipping. 
See  also  The  Harriet,  Lush.  286 ;  The 
Vietoria,  37  L.  J.,  P.  &  M.  12. 

{e)  'Where  the  contract  was  for  a 
specific  sum  for  the  voyage,  and  in 
other  respects  special,  the  Court  of 
Admiralty  held  that  it  had  no  jurisdic- 


tion. The  Ikbreeeia,  3  W.  Bob.  83. 
See  also  The  Sydney  Cove,  2  Dods.  11 ; 
The  Mona,  1  W.  Bob.  137  ;  The  Jtiby 
Orove,  2 1^.  62 ;  The  Harriet^  Lush.  285. 

{f)  24  Vict.  c.  10,  8.  10,  App.  p. 
ocziii.  The  word  *'ship"  according  to 
the  interpretation  clause  of  the  act  (s.  2) 
includes  *  *  any  description  of  vessel  used 
in  navigation,  not  propelled  by  oars." 

(^)  It  was  provideil  by  tne  same 
section,  that  if  the  plaintiff  did  not 
recover  60/.,  he  was  not  entitled  to  any 
costs,  unless  the  judg^  certified  that 
the  cause  was  a  fit  one  to  be  tried  in 
the  Admiralty  Court.     This  proviso, 
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It  has  been  decided  thai  under  this  provision  the  Admiralty 
has  jurisdiction  to  entertain  a  claim  for  damages  for  the  wrongful 
discharge  of  a  seaman  during  the  term  of  his  engagement  (h). 

In  causes  of  wages  the  Admiralty  Division  has  jurisdiction 
by  statute  to  decide  all  questions  of  title  to  ships  {i). 

In  the  Admiralty  Division  the  claimant  for  wages  may  pro- 
ceed either  against  the  ship  and  freight  or  against  the  owners(A:), 
and  the  seamen,  in  all  cases  where  the  master  has  not  contracted 
60  as  to  incur  no  personal  liability,  may  proceed  either  in  the 
Admiralty  or  at  Common  Law  against  the  master  (/). 

The  right  of  proceeding  against  the  ship  and  freight  is  Maritime 
founded  upon  a  maritime  lien  which  the  mariners  have  upon  vt^es^ 
the  ship  and  freight  for  their  wages.      This  lien  {m)  extends 


however,  would  seem  now  to  be  re- 
pealed by  the  Judicature  Acts.     See 
Oamett  y.  Bradley^  3  App.  Gas.  944, 
and  Order  LY.  of  the  Rules  of  the 
Supreme  Court.    By  sect.  189  of  the 
M.  S.  Act,  1854,  it  was  provided  that 
wages  under  the  sum  of  50/.  should 
not  be  recovered  in  any  Court  of  Ad- 
miralty or  Vice- Admiralty,  or  in  the 
Court  of  Session  in  Scotland,  or  in 
any  Superior  Court  of  Record  in  the 
Queen's  dominions  unless  the  owner 
was  adjudged  bankrupt  or  declared 
insolvent,  or  the  ship  was  under  ar- 
rest, or  was  sold  by  the  authority  of 
any  of  these  Courts,   or  unless  any 
justices  acting  under  the  M.  S.  Act, 
1854,  should  nave  referred  the  case  to 
be  adjudged  by  these  Courts,  or  un- 
less it    happened    that    neither    the 
owner  nor  the  master  was  or  resided 
within  twenty  miles  of  the  place  where 
the  seaman  or    apprentice  was  dis- 
charged or    put    on   shore.     As   to 
the  meaning  of   '* resided"  see    The 
Blakeney^    Swab.   428.     The   restrict 
tions  imposed    by  this  section  were 
held  to  apply  to  the  case  of  a  master 
suing  for  his  wages.    lb.     ln.Bum»Y. 
Chapman,  5  C.  B.,  N.  S.  481,  it  was 
doubted  whether  sect.  189  of  the  M. 
S.  Act,   1854,  applied  to  a  claim  for 
wages  earned  on  board  an  American 
ship.      Somewhat  similar    provisions 
as  to  the  recovery  of  wag^s  were  con- 
tained in  the  7  &  8  Vict.  c.  112,  al- 
though the  limit  placed  by  that  act  on 
the  right  of  suing  for  wages  in  the  Ad- 
mualty  Courts,  &o.  was  20/.    It  was 
considered  under  the  last-mentioned 
statute  that  where  the  daim  for  wages 
was  under  this  sum,  the  Admiralty 

H.P. 


Court  could  not  entertain  it  unless  it 
was  apparent  that  justice  could  not  be 
fully  and  efficiently  administered  by 
a  magistrate.  See  the  judgment  of 
Dr.  Lushington  in  The  King  William^ 
2  W.  Rob.  231. 

(A)  The  Great  Baetem,  L.  R.,  1  A.  & 
E.  384  ;   The  Bleseing,  3  P.  D.  35. 

(i)  The  3    &  4  Vict.   c.   66,  s.  4, 
App.  p.  ccziii.,  note  (/). 

(k)  The  Admiralty  Court  Act,  1861, 
c.  10,  s.  35.  The  surg^eon  may  sue, 
MiUa  V.  Long,  1  Sayer,  136;  The 
WharUm,  3  Hagg.  148,  note  (n)  ; 
the  carpenter.  The  Lord  So&art,  2 
Dods.  104 ;  the  boatswain,  Bagg  v. 
King,  2  Str.  858.  So,  a  woman,  who 
has  acted  as  cook  and  steward  and 
keeper  of  the  ship  and  stores  in  har- 
bour and  as  a  mariner  may  recover 
her  wages  in  this  Court.  This  Jane  and 
Matilda,  1  Hagg.  187.  Where  a  mate 
became  master  during  the  voyage,  by 
the  removal  of  the  master,  it  was  held, 
before  the  extension  by  statute  of  the 
master's  remedies,  that  he  might  sue 
in  the  Admiralty  for  his  wages  as  mate 
during  the  whole  of  the  voyage,  but 
not  for  the  additional  wages  due  to 
him  as  master.  The  Favourite,  2  Rob. 
232  ;  see  also  Sanson  v.  Bogden,  L.  R., 
8  C.  P.  47.  An  apprentice  can  sue  in 
the  Admiralty  for  wages.  The  Albert 
Croebg,  Lush.  44. 

(/)  Bttekv,  Baiclineon,  I  Bro.  P.  C.  1 37 ; 
Baglg  v.  Grant,  1  Salk.  33  ;  The  Stephen 
WHght,  12  Jurist,  732 ;  The  Salaeia, 
Lush.  548 ;  The  Jack  Bark,  4  Rob.  308. 
(m)  The  proper  mode  of  enforcing  a 
maritime  lion  on  a  vessel  belonging  to 
a  company  which  has  been  ordered  to 
be  wound  up,  is  by  a  prooeeding  in  the 
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Within  what 
time  actions 
for  wages 
mnst  be 
brought. 


Right  of  the 
seamen  to  re- 


not  only  over  the  whole  ship,  but  also  over  those  parts  of  her 
which  are  separated  by  a  storm  (n) ;  and  it  is  not  destroyed  by 
the  hypothecation  of  the  ship,  or  even  by  her  sale  to  a  bon&  fide 
purchaser  without  notice  (o).  It  ranks  below  liens  for  damage 
done  by  collision  {p)  and  for  subsequent  salvage  (^),  but  takes 
precedence  of  the  lien  of  a  bottomry  bond  holder  whether  the 
loan  was  effected  on  the  same  or  on  a  previous  voyage  to  that  in 
respect  of  which  the  wages  were  earned  (r). 

The  seaman's  lien  for  wages  has  priority  over  the  master's 
lien  for  wages  or  for  disbursements  («).  A  shipwright  who  has 
repaired  a  ship  cannot,  by  virtue  of  his  possessory  lien,  obtain 
payment  of  his  claim  for  repairs  in  priority  to  wages  earned 
before  the  date  when  the  repairs  were  done  {t). 

Actions  for  wages  must  be  brought  within  six  years  (w). 
There  formerly  was  an  exception  in  favour  of  persons  tmder 
disability  or  absent  beyond  the  seas,  but  this  is  no  longer  the 
case  (x). 

The  rights  of  action  which  belong  to  the  ordinaiy  contract  of 


winding-np,  and  not  by  a  proceeding  in 
re^n  in  Uie  Admiralty  Uooit.  In  re  the 
Australian  Direct  Steam  Navigation 
Company y  L.  R.,  20  Eq.  325.  The  ar- 
rest of  a  vessel  by  the  Admiralty  Court 
is  a  sequestration  within  the  meaning 
of  the  Companies  Act,  1862,  s.  163. 
In  re  Rio  Grande  do  Sid  Steamship 
Company^  5  Ch.  Div.  282.  As  to 
bankruptcy  of  the  owner  see  Halliday 
V.  Harris,  L.  R.,  9  C.  P.  668;  and 
In  re  T.  C,  L.  R.,  Irish,  U  Eq.  161. 
(n)  See  the  Consolato,  o.  193,  and  per 
Lord  Stowell,  in  Ths  Neptune,  I  Hagg. 
238 ;  The  Golubehiok,  1  W.  Rob.  143  ; 
The  Julia,  2  Dods.  604.  As  against 
the  cargo,  gud  cargo,  there  is  no  lien. 
See  the  judgments  in  The  Lady  I>ur» 
ham,  3  Hagg.  200,  and  The  Riby  Grove, 
2W.  Rob.  59.  In  America  the  seamen 
haye  a  lien  upon  the  ship  for  their 
wages.  Sheppard  y.  Taylor,  6  Peters 
^American)  Rip.  676.  Where  a  sub- 
ject of  the  United  States  was  mate  on 
board  a  vessel  of  that  country,  during 
a  voyage  from  California  to  Great 
Britiun,  and  by  the  death  of  the  master 
during  the  voyage  he  became  in  pos- 
session of  the  ship  as  master,  and 
afterwards  proceeded  in  the  British 
Court  of  Admiralty  against  the  freight 
for  wages  due  to  him,  it  was  held  that 
the  lex  fori  must  govern  the  case,  and 
that  he  had  a  lien  on  the  freight.  The 
MUford,  Swa.  362.  The  master  has, 
however,  now  a  lien  for  his  wages  and 


disbursements;  see  ante,  p.  124 ;   and 
The  Feronia,  L.  R.,  2  A.  &  E.  65. 

(o)  The  Sydney  Cove,  2  Dods.  18; 
The  Ratavia,  id.  600  ;  The  Margaret,  3 
Hagg.  238 ;  The  Druid,  1  W.  Rob. 
398 ;  The  Nymph,  Swa.  86.  See  also 
the  judgment  in  Brown  v.  Lull,  2 
Sumner  (American)  Rep.  443. 

{p)  The  Benares,  7  No.  Ca.  Snpp. 
lu. ;  The  Linda  Flor,  Swa.  309. 

(q)  The  Gustaf,  Lush.  506. 

(r)  The  Madonna  d'Idra,  I  Dods.  37; 
The  Sydney  Cove,  2  t^.  11 ;  The  Hersey, 
3  Hagg.  407  ;  The  Janet  Wilson,  Swa. 
261;  Ths  IFiUiam  F.  Safford,  Lush. 
69 ;  The  Union,  ib.  128 ;  The  Gustaf, 
Lush.  606. 

(s)  The  Salaeia,  Lush.  646 ;  32  L.  J., 
P.M.  &A.  41. 

(0  The  Guetaf,  Lush.  606.  The 
chum  of  a  person  who  has  paid  sea- 
men's wages  at  the  request  of  the 
master  on  account  of  the  ship  is  en- 
titled to  the  same  priority  as  a  wages 
daim.     The  W,  F,  Sajbrd,  Lush.  69. 

(«)  2lJac.  l,c.  16,  s.  3;  3&4Will. 
4,  c.  42,  s.  3.  Suits  for  wages  in  the 
Admiralty  Court  must  also  have  been 
brought  within  six  years.  4  Anne,  c. 
16,  s.  17. 

(x)  See  the  Mercantile  Law  Amend- 
ment Ant,  1866  (19  &  20  Vict.  o.  97), 
B.  10.  As  to  the  construction  of  this 
section,  see  Comill  v.  Hudson,  8  £.  & 
B.  429. 
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hire  may  be  narrowed  by  the  express  agreement  between  the  cover  wages 
parties-     Thus,  it  was  held  that  no  action  could  be  brought  in  J^tedby the 
the  Courts  of  this  country  for  wages  by  foreign  seamen  who  had  express  tenns 
entered  into  an  agreement  not  to  sue  for  wages  in  a  foreign  ment"^**^'*^' 
country,  even  although  the  ship  and  cargo  were  confiscated  in  an 
English  port,  and  the  voyage  was  thereby  ended  {y).    And  where 
a  seaman  entered  into  articles  by  which  he  agreed  not  to  sue  any 
of  the  owners  for  wages  except  one  of  them,  who  was  the  captain, 
it  was  held,  that  he  could  not  sue  the  others,  although  they  had 
received  the  proceeds  of  the  cargo,  and  one  of  them  was  the 
managing  owner,  who  adjusted  the  wages  and  settled  with  the 
seamen  (s). 

Where  the  voyage  is  illegal,  that  is,  is  contrary  to  our  municipal  Effect  of  ille- 
law,  as,  for  instance,  where  it  is  in  violation  of  the  Slave  Trade  ^^. 
Acts,  or  of  the  Foreign  Enlistment  Act,  the  seamen,  imless  they 
are  ignorant  of  the  real  object  of  the  voyage,  cannot  recover 
their  wages  (a).  But  inasmuch  as  it  is  no  offence  against  muni- 
cipal law  for  a  neutral  to  trade  with  a  blockaded  port,  an  owner 
cannot  set  up  as  an  answer  to  a  suit  for  wages  that  the  agreed 
voyage  was  for  the  purpose  of  running  a  blockade  {b). 

By  sect.  190  of  the  Merchant  Shipping  Act,  1854,  no  seaman  Bestnotioiis 
whose  voyage  or  engagement  is  to  terminate  in  the  United  ^^i^be^g 
Kingdom  is  entitled  to  sue  abroad  for  his  wages,  unless  he  is  ^f°|^^ 
discharged  with  the  sanctions  required  by  the  act  (^),  and  with 
the  written  consent  of  the  master,  or  unless  he  proves  such  ill- 
usage  on  the  part  of  the  master,  or  by  his  authority,  as  to 
warrant  reasonable  apprehension  of  danger  to  his  life,  if  he 
had  remained  on  board  ;  but  if  any  seaman  on  his  return  proves 
that  the  master  or  owner  has  been  guilty  of  any  conduct  or 
default  which,  but  for  the  statute,  would  have  entitled  him  to 
sue  for  wages  before  the  termination  of  the  voyage  or  engage- 
ment, he  is  entitled  to  recover,  in  addition  to  his  wages,  such 


{y)  Oienar  v.  Meyer,  2  H.  Bl.  603 ; 
JohntoH  V.  MachieUnSf  3  Camp.  44. 

(«)  M'Atdiffe  v.  BickneU,  2  C,  M.  & 
R.  263.  And  see  The  Nina,  L.  B.,  2 
P.  C.  49. 

(a)  See  the  judgment  of  Sir  C.  Ro- 
binson, in  The  Vanguard,  6  Rob.  207 ; 
The  Malta,  2  Hagg.  163;  Burton  v. 
PinkertoH,  L.  R.,  2  Ex.  340.  Where 
the  prosecution  of  the  rojage  becomes 


illegal  by  reason  of  war,  it  has  been  held 
in  America  1  hat  no  wages  are  due.  The 
Saratoga,  2  Gallison  (American)  Rep. 
164. 

(3)  The  Helen,  L.  R.,  1  A.  &  E.  1. 
See  also  Ex  parte  Chavatee,  Be  Oraz' 
brook,  34  L.  J.,  Bank.  17,  and  the 
authorities  cited  in  The  Helen. 

(e)  See,  as  to  this,  the  M.  S.  Act, 
1854,  ss.  205,  207,  209. 
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oompensation  not  exoeeding  20/.  as  the  Court  hearing  the  case 

may  think  reasonable. 
Summarjr  By  seot.  188  of  the  Merchant  Shipping  Act,  1854,  any  seaman 

of  magifiixateB  ^^  apprentice,  or  any  person  duly  authorized  on  his  behalf,  may 
where  wages    g^e  Summarily  for  any  waires  not  exceedinfi:  50/.  over  and  above 

do  not  exceed   ,,  ,       -  o  ,.  .i  i 

60/.  the  costs  of  the  proceedings,  as  soon  as  the  wages  become  pay* 

able.  This  proceeding  must  be  before  any  two  justices  (rf)  acting 
in  or  near  the  place  at  which  the  service  terminated,  or  the 
seaman  or  apprentice  was  discharged,  or  at  which  the  person 
on  whom  the  cledm  is  made  resides ;  and  the  order  of  the  jus- 
tices in  the  matter  is  final  (<?). 


Juriadictiozi 
of  county 
ooitrts. 


County  courts  having  Admiralty  jurisdiction  (/)  now  possess 
jurisdiction  as  to  any  claim  for  wages  {g)  in  any  cause  in  which 
the  amoimt  claimed  does  not  exceed  150/.,  and  in  any  such 
cause  where  the  amount  claimed  exceeds  150/.  but  the  parties 
have  agreed  in  writing  that  any  specified  county  court  having 
Admiralty  jurisdiction  shall  have  jurisdiction  (A). 

Where  any  Court  or  magistrate  has  power  to  direct  the  pay- 
ment of  any  seaman's  wages,  penalties  or  other  sums  of  money,  if 
the  person  ordered  to  pay  them  is  the  master  or  owner,  and  the 
same  are  not  paid  as  directed,  the  Court  may  direct  the  amount 
to  be  levied  by  distress  and  sale  of  the  ship,  and  of  her  tackle, 
furniture,  and  apparel  (e). 

Jurisdiction  over  claims  for  seamen's  wages  is  conferred  on 
the  Vice- Admiralty  Courts  {j)  by  the  Vice- Admiralty  Court  Act, 
1863  {k). 


(^  Or  before  a  stipendiary  magis- 
trate.    The  M.  S.  Act,  1854,  a.  519. 

{e)  But  see  the  Summaiy  Jurisdic- 
tion Act,  1879  (42  &  43  Vict.  c.  49, 
B.  83).  In  Scotland,  the  proceedings 
must  be  either  before  such  justices  as 
are  above  mentioned,  or  before  the 
sherif!  of  the  county  within  which  the 
place  is  situated.  The  M.  S.  Act, 
1854,  s.  188. 

if)  For  a  list  of  these  Courts  see 
Appendix,  '^  Orders  in  Council,''  pp. 
20—25. 

(^)  As  to  these  words  see  The  JBles^ 
ting,  3  P.  D.  35. 

{h\  31  &  32  Vict.  c.  71,  s.  3,  Ap- 
penoiz,  p.  cczcvii ;  see  also  the  County 
Courts  Act,  1875  (38  &  39  Vict.  c.  60), 
Appendix,  p.  cccxxxiv.  The  9th  sec- 
tion of  the  31  &  32  Vict.  c.  70,  provided 
that  if  any  person  should  take  in  a  su- 


perior Court  without  the  leave  of  such 
Court  proceedingswhiohhemightwith- 
out  agreement  have  taken  in  a  County 
Court,  and  did  not  recover  a  sum  ex- 
ceeding 800/.  (in  a  cause  of  wages),  he 
should  be  liable  to  be  condemned  in 
costs,  unless  he  obtained  a  certificate 
for  costs.  These  provisions  seem, 
however,  to  have  been  rendered  in- 
operative by  the  provisions  of  the 
Judicature  Act.  See  Gamett  v.  Brad^ 
ley,  3  App.  Cas.  944,  and  Rules  of  the 
Supreme  Court,  Order  LV. 

(i)  lb.  s.  523. 

if)  See  supra,  p.  123,  note  (y). 

(k)  26  Vict.  c.  24,  s.  10.  See  App. 
ccxlii.  See  The  City  of  Petertburg^ 
1  Stuart's  Vice-Adm.  R.,  N.  S.  343. 
As  to  the  jurisdiction  of  the  Vice- 
Admiralty  Courts  in  causes  of  wages 
previously  to  the  passing  of  that  sta- 
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Foreign  seamen  may  proceed  in  Admiralty  against  foreign  Suits  bj 
ships  coming  to  this  country ;  but  the  Court  is  unwilling  to  in-  xn^^  "^" 
terfere  in  these  oases  without  the  consent  of  the  representative 
of  the  nation  to  which  the  parties  belong ;  and,  although  his 
consent  is  not  necessary,  the  rule  acted  upon  is,  that  notice  of 
the  proceedings  must  be  given  to  him  (/).  Where  an  owner 
had  employed  American  seamen  (at  a  period  when  they  were 
alien  enemies)  in  order  to  make  his  vessel  pass  for  an  American 
ship,  he  was  not  allowed  to  set  up  that  fact  in  answer  to  a  claim 
in  the  Admiralty  Court  for  wages  (m).  The  right  to  sue  for 
wages  was  eiso  recognized  in  a  case  where  the  seamen,  who  were 
alien  enemies,  had  earned  their  wages  in  a  foreign  ship  on  a 
voyage  under  the  protection  of  a  British  licence  (n).  Foreign 
seamen  improperly  discharged  in  this  country,  have  been  held, 
in  the  Court  of  Admiralty,  entitled  in  addition  to  their  wages  to 
a  sufficient  sum  to  cover  the  expenses  of  their  return  home  (o). 

The  230th  sect,  of  the  Merchant  Shipping  Act,  1854,  enacts  Confliot  of 
that  where,  in  any  matter  relating  to  a  ship  or  the  persons     ^^' 
belonging  thereto,  there  is  a  conflict  of  laws,  and  no  provision  in 
the  third  pcuTt  of  the  act  is  expressly  applicable,  the  case  shall 
be  governed  by  the  law  of  the  flag  (/>). 

By  the  20  Geo.  2,  c.  38,  a  corporation  was  created  for  re-  CHijtiTABut 
lieving  and  supporting  maimed   and   disabled    seamen,   and  tob'e^ep^f 
the  widows  and  children  of  those  kiQed  in  the  merchant  ser-  seaxkw,  &c. 
vice  (q).    The  37  Geo.  3,  c.  73,  the  4  &  5  Will.  4,  c.  52,  the 
6  &  7  WiU.  4,  c.  15,  and  the  7  &  8  Vict.  c.  112,  also  con- 
tained provisions  for  the  support  and  regulation  of  this  in- 
stitution. 

Under  these  acts  masters  and  owners  in  the  merchant  service 
navigating  their  own  ships,  and  seamen  employed  in  it,  were 


tute,  see  The  Rajah  of  Cochin^  Swa.  473 ; 
The  Austraiia,  Swa.  480. 

(I)  The  Vrow  Mina,  1  Dods.  234  ; 
The  Oclubehiek,  1  W.  Rob.  143.  See 
also  as  to  the  inteif  erence  of  oar  Ck>iirt8 
for  the  protection  of  foreigfn  marinerSy 
The  Madonna  (TJdra,  1  Dods.  37  ;  The 
WUhelm  Frederick,  1  Hag.  138 ;  The 
Oetavie,  Br.  &  L.  215;  33  L.  J., 
P.  M.  &  A.  115.  See  also  as  to 
the  praotioe  of  the  Court  of  Admi- 
ralty in  these  cases,  The  Xina,  L.  B., 
2  A.  &  £.  44,  and  L.  B.,  2  P.  G. 


38.  The  practice  is  now  regfulated  by 
Bules  of  tne  Supreme  Court,  Order  V., 
rule  11a,  subs.  b. 

(m)  The  Frederick,  1  Dods.  266. 

In)  The  Maria  Theresa,  1  Dods.  303. 

(o)  The  Madonna  d'Idra,  1  Dods.  37  ; 
The  Qitstaf,  Lush.  506;  The  Union, 
Lush.  128. 

(p)  See  Lhyd  v.  Ouibert,  L.  B., 
1  Q.  B.  115. 

(q)  A  somewhat  similar  system  is 
established  in  America.  See  3  Kent, 
Com.  pp.  179,  181. 
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compelled  to  contribute  towards  a  fund  called  the  Merchant 
Seamen's  Fund,  out  of  which  the  corporation  was  empowered  to 
relieve  disabled  or  decrepit  seamen,  and  those  who  had  been 
shipwrecked  or  taken  by  the  enemy,  and  also  the  widows  and 
children  of  seamen  who  had  been  killed  or  drowned. 

In  consequence,  however,  of  this  fund  having  been,  to  some 
extent,  diverted  from  its  original  purpose,  the  Seamen's  Fund 
Winding-up  Act,  1861  (14  &  16  Vict.  c.  102),  provided  that 
contributions  to  the  fund  should  cease  to  be  compulsory,  and 
that  no  one  should  be  allowed  to  contribute  to  it  who  was  not 
a  contributor  at  the  time  of  the  passing  of  the  act. 

And,  finally,  the  Merchant  Shipping  Bepeal  Act,  1864  (17  & 
18  Yict.  c.  120),  repealed  all  the  statutes  relating  to  the  subject 
except  certedn  portions  of.  the  14  &  16  Yict.  c.  102  (r),  and  put 
an  end  to  the  system  established  by  the  earlier  acts,  except 
so  far  as  it  was  preserved  for  the  purpose  of  winding  up  the 
fund  (s). 

Another  institution  for  the  benefit  of  merchant  seamen, 
namely,  ^^  The  Seamen^a  Hospital  Society ^^^  was  established  in 
1821,  and  afterwards  incorporated  by  the  3  &  4  Will.  4,  c.  9. 
This  society  is  now  supported  by  voluntary  contributions.  For 
some  years  it  was  also  entitled,  under  the  14  &  16  Vict.  c.  102, 
to  receive  the  proceeds  of  the  unclaimed  effects  and  wages  of 
deceased  seamen,  and  to  certain  annual  contributions  for  a 
limited  period  by  the  Board  of  Trade  out  of  the  Merchant 
Seamen's  Fund  {t).  These  provisions  have  now  either  expired 
or  have  been  repealed  by  the  Merchant  Shipping  Bepeal  Act, 
1864  (w). 

The  Greenwich  Hospital  Act,  1869  (32  &  33  Vict.  c.  44), 
enabled  the  Admiralty  and  the  Board  of  Trade  to  pay  a  limited 
sum  in  pensions  to  merchant  seamen  who  before  1836  con- 
tributed to  Greenwich  Hospital.  By  a  subsequent  Act  of  1872 
(35  &  36  Vict.  c.  67)  this  limit  was  removed,  and  annuities  of 
3/.  8«.  a  year  are  now  granted  to  all  seamen  who  can  show  to 


()')  The  following  sectionfi  remain 
unrepealed,  sects.  4 — 26^  39,  60,  62 — 
61.  See  also  the  Shipping  Law  Amend- 
ment Act,  1863  (16  &  17  Vict,  c  131), 
88.  28,  29. 

(«)  It  is  provided  by  the  22nd  sec- 
tion of  the  act,  that  all  masters  and 
seamen  who,  before  the  passing  of  the 
act,  had  contributed  to  the  fund,  should 
be  allowed  to  continue  to  contribute 


in  the  manner  provided  for  by  the  act, 
and  should,  in  respect  of  ueir  con- 
tributions, be  entitled  to  rdief  in  the 
manner  and  subject  to  the  conditions 
therein  mentioned. 

(0  See  the  14  &  16  Vict.  c.  102,  ss. 
29—38,  61,  61. 

(m)  See  the  Schedule  to  the  17  &  18 
Vict.  c.  120. 
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the  satisfaction  of  the  Board  of  Trade  at  least  five  years'  service 
previous  to  January,  1835,  and  who  during  that  period  con- 
tributed sixpence  a  month  to  the  funds  of  Greenwich  Hospital  (x). 
The  546th  sect,  of  the  Merchant  Shipping  Act,  1854,  enables 
the  corporation  of  any  borough  being  a  seaport,  and  any  associa- 
tion constituted  for  any  public  purpose  connected  with  shipping, 
with  the  consent  of  the  Home  Secretary,  to  appropriate  lands 
vested  in  them  as  sites  for  sailors'  homes. 

(x)  See  Order  in  OoTinoil  of  the  7th      chant    Shipping    Legitdation,    Pari. 
October,   1869,  and  Report  on  Her-      Papers  (C.~1398),  Sess.  1876. 
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anchor  (/),  the  regulation  of  her  speed  (m),  the  mancBuvres  to 
avoid  collision  or  other  danger  (n),  and  in  oases  where  the  ship 
is  being  towed,  the  direction  of  the  navigation  of  the  tug  (o),  are 
matters  within  the  province  of  the  pilot. 

Signals  to  be  used  bj  vessels  requiring  the  services  of  a  pilot 
are  specified  in  Sched.  2  of  the  Merchant  Shipping  Act,  1873  (p). 

In  most  of  the  ports  of  England,  societies  or  corporations 
have  long  been  established,  either  under  charters  from  the 
Crown,  or  imder  local  acts  of  Parliament,  for  the  appointment 
and  control  of  pilots  in  particular  localities  {q). 

It  is  imnecessarj  to  mention  here  all  the  provisions  bj  which 
these  various  societies  are  governed,  or  the  limits  of  their 
authority ;  there  is,  however,  one  body  which  is  regulated  by 
charters  and  public  statutes,  and  which  requires  a  special  notice, 
owing  to  the  number  of  the  pilots  under  its  control,  and  the 
large  extent  of  its  jurisdiction.  This  is  the  corporation  of 
Trinity  House  of  Deptford  Strond  (r).  The  Cinque  Port  Pilots 
were  formerly  under  the  control  of  the  Society  or  Fellowship  of 
the  Cinque  Port  Pilots;  but  these  pilots  are  now  under  the 
jurisdiction  of  the  Trinity  House  («). 


6  P.  C.  451 ;  The  Lotus,  Stuarts,  Vice- 
Adm.  R.,  N.  S.  68;  The  Anglo-Saxon, 
ib.  117. 

(0  The  Frincetan,  3  P.  D.  90 ;  The 
Northampioti,  1  Spinks,  162  ;  The  Peer- 
leu.  Lush.  30  ;  The  Wobum  Abbey, 
88  L.  J.,  Ad.  28. 

(m)  The  Calabar,  L.  R.,  2  P.  C.  238. 

(n)  The  Ocean  Wave,  L.  R.,  3  P.  C. 
209 ;  The  Zona,  L.  R.,  1  P.  C.  426. 

{o)  The  Julia,  Luah.  232 ;  The  Energy, 
L.  B.,  3  A.  &  E.  48;  The  Ocean 
Wave,  L.  R.,  8  P.  C.  206. 

(p)  See  Appendix,  p.  cecxxvi,  and  as 
to  the  improper  use  ot  them,  or  failure 
to  use  them,  ante,  p.  144. 

{q)  See  Appendix,  p.  110,  where  an 
attempt  has  been  made  to  arrange  in 
tabular  form  the  names  or  titles  of  the 
several  pilotage  authorities  in  England 
and  Wiues,  the  limits  of  their  juris- 
diction, the  Statutes  and  Orders  in 
(Council  by  which  the  pilotage  in  each 
case  is  regulated,  and  whether  or 
not  the  pilotage  is  compulsory,  ex- 
cept for  exempted  ships.  The  table 
in  question  will  also  be  found  to  con- 
tain references  to  aU  the  decided  cases 
which  appear  to  be  material.  See 
also  the  Reports  of  the  Select  Com- 
mittee   on  the  Pilotage  BiU  (1870), 


343,  sess.  1870.  For  a  list  of  pilot- 
age authorities  in  Scotland  ana  Ire- 
land, see  Appendix,  p.  125.  In 
the  undermentioned  cases,  the  naturo 
of  the  pilotage  in  the  following  riyers 
or  places  abroad  has  been  discussed : — 
The  River  Hoogley  —  The  Feerleee, 
Lush.  30;  The  St.  Lawrence  —  TA^ 
Hibernian,  L.  R.,  4  P.  C.  611 ;  Fluah- 
iDg  Roads— rAtf  Halley,  L.  R.,  2  P.  C. 
193  ;  Bombay — Muhammad  Yutuf  v. 
The  Fenineular  and  Oriental  Steam  Navi' 
gation  Company,  6  Bombay  L.  R.  98. 

(r)  P0«^,pp.  271—280.  As  to  the  ao- 
pointmeutof  Sub- Commissioners  of  H- 
lotage  by  the  Trinity  Houses  of  HuU 
and  Newcastle,  see  the  M.  S.  Act,  1864, 
s.  387.  As  to  the  ancient  constitution 
and  establishment  of  the  Trinity  House 
of  Deptford  Strond,  see  *'  The  Royal 
Charter  of  Confirmation  granted  by 
....  King  James  II.  to  the  Trinity 
House  of  Deptford  Strond . . .  London, 
printed  in  the  year  1763.*'  A  supple- 
mentary charter  was  granted  in  No- 
vember, 1870.  See  also  Appendix,  p. 
Ill,  note  (a), 

{e)  See  the  16  &  17  Vict.  c.  129,  s.  4, 
App.  XX. ;  the  M.  S.  Act  Repeal  Act, 
1864,  s.  6,  App.  clxvi;  The  M.  S.  Act, 
1864,  s.  331. 
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Independently  of  such  provisions  as  are  contained  in  local 
statutes,  the  jurisdiction  of  pilotage  authorities  (t)  within  the 
United  Kingdom  now  depends,  for  most  purposes,  upon  the 
Merchant  Shipping  Act,  1854.  The  provisions  relating  to  this 
subject  are  contained  in  the  Yth  Part  of  the  act,  sections  330  to 
388.  These  sections  regulate  the  powers  of  pilotage  authorities 
in  general ;  the  returns  to  be  made  by  them  to  the  Board  of 
Trade ;  the  licensing  of  pilots,  masters  and  mates ;  and  the 
rights,  privileges,  liabilities  and  remuneration  of  pilots.  They 
also  define  the  powers  of  the  Trinity  House  of  Deptf  ord  Strond, 
and  contain  the  regulations  now  in  force  with  reference  to  com- 
pulsory pilotage,  pilot  boats,  rates  of  pilotage,  and  the  Trinity 
House  Pilot  Fund.  These  provisions  are  extended  by  sections 
39  and  42  of  the  Merchant  Shipping  Act,  1862,  and  the  Mer- 
chant Shipping  Act,  1872,  sections  9, 10  and  11.  All  the  powers 
and  jurisdiction  possessed  by  pilotage  authorities  before  the 
Merchant  Shipping  Act,  1854  {u)j  are  retained,  so  far  as  they 
are  consistent  with  that  act  (v).  - 

Pilotage  authorities  may,  imder  this  statute,  by  bye-laws  made  Power  to 
with  the  consent  of  the  Qrueen  in  Council,  exempt  the  masters  ^g,  ^®' 
of  any  ships  or  classes  of  ships  from  being  compelled  to  employ 
qualified  pilots.  They  may  annex  terms  or  conditions  to  such 
exemptions,  and  revise  or  extend  existing  exemptions  as  may 
seem  desirable  (a?),  but  not  so  as  to  take  away  any  existing  statu- 
tory exemptions  (^).  They  may  also,  subject  to  the  provisions 
of  the  Merchant  Shipping  Act,  1854,  by  bye-law,  made  with  the 
consent  of  the  Queen  in  Council,  do  all  or  any  of  the  following 
things  tcithin  their  districts' (z)  : — 

(1.)  Determine  the  qualifications  to  be  required  from  persons 


(0  By  the  M.  S.  Act,  1854,  s.  2,  the 
WQvds  *' pilotage  authority'*  include 
all  bodies  and  persons  authorized  to 
appoint  or  license  pilots,  or  to  iix  or 
alter  rates  of  pilotage,  or  to  exercise 
any  jurisdiction  in  respect  of  pilotage. 

lu]  It  is  provided  by  sect.  3  that  vie 
act  should  come  into  operation  on  the 
1st  May,  1855. 

(v)  llieM.  S.  Act,  1854,  s.  331.  This 
provision,  which  appears  to  amount  to 
a  substantial  incorporation  in  the  M.  S. 
Act,  1854,  of  so  much  of  the  earlier 
acts  oonferrin|g  pilotage  jurisdiction  as 
is  not  inconsistent  with  that  statute, 
renders  it  frequently  necessary  to  refer 
to  the  earlier,  and  now  repealed,  sta- 
tutes on  this  subject.  The  most  mate- 
rial provisions  <n  these  aote  will  bo 


found  in  the  Appendix,  pp.  i — ^zvii, 

XIX — XXlll. 

(x)  The  M.  S.  Act,  1854,  s.  332.  See 
the  M.  S.  Act,  1862,  s.  39. 

(y)  The  Earl  of  Auckland,  Luah.lSiy 
387. 

(s)  The  M.S.  Act,  1854,  s.  333.  As  to 
licences  beyond  the  district,  see  post,  p. 
253.  These  bye-laws  must,  before  they 
are  submitted  to  the  Queen  in  Council, 
be  published  in  the  manner  prescribed 
by  the  Board,  and  the  Orders  m  Council 
must  be  laid  before  Parliament  as  soon 
as  possible  after  they  are  made.  See 
ss.  334,  335.  By  s.  336,  a  power  is 
given  to  qualified  pilots,  local  marine 
boards,'and,  where  there  is  no  such 
boards,  to  masters,  owners,  and  in- 
surers, not  less  than  six  in  number,  to 
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applying  to  be  licensed  as  pilots,  whether  in  respect  of 
their  age,  skill,  time  of  service,  character  or  otherwise : 

(2.)  Make  regulations  as  to  the  approval  and  licensing  of  pilot 
boats  and  ships,  with  power  to  establish  and  regulate 
companies  for  the  support  of  these  boats  and  ships ;  and 
for  a  participation  of  the  profits  made  by  them  (z) : 

(3.)  Make  regulations  for  the  government  of  the  pilots  licensed 
by  them,  and  for  insuring  their  good  conduct,  and  their 
constant  attendance  to  and  effectual  performance  of  their 
duty,  either  at  sea  or  on  shore  : 

(4.)  Fix  the  terms  and  conditions  of  granting  licences  to 
pilots  and  apprentices,  and  of  granting  pilotage  cer- 
tificates to  masters  and  mates  (a),  and  make  regulations  for 
punishing  any  breach  of  the  regulations  mentioned  in 
the  act  committed  by  pilots  or  apprentices,  or  by  masters 
and  mates,  by  the  withdrawal  or  BUflpenaion  of  their 
licences  or  certificates,  or  by  the  infliction  of  penalties, 
recoverable  summarily  before  two  justices  {b) ;  so  that 
no  penalty  be  made  to  exceed  the  sum  of  20/.,  and  that 
every  penalty  be  capable  of  reduction  at  the  discretion  of 
the  justices  by  whom  it  is  inflicted ; 

(5.)  Fix  the  rates  and  prices  or  other  remuneration  to  be  de- 
manded and  received  for  the  time  being  by  pilots  licensed 
by  the  pilotage  authority,  or  alter  the  mode  of  remu- 
nerating them,  in  such  manner  as  it  may,  with  the  con- 
sent already  mentioned,  think  flt,  so  that  no  higher 
rates  or  prices  be  demanded  or  received  from  the  masters 
or  owners  of  ships  in  the  case  of  the  Trinity  House  than 
the  rates  and  prices  specified  in  the  table  marked  (U.)  in 
the  schedule  to  the  act,  and  in  the  case  of  all  other 
pilotage  authorities,  than  the  rates  and  prices  which 


appeal  to  the  Board  of  Trade  against 
any  bye-law,  and  thereupon  the  Board 
may  revoke  or  alter  it.  For  references 
to  the  Orders  in  Council  approving' 
such  bye-laws,  see  Appendix,  *'  Gene- 
ral Table  of  Pilotage  Authorities," 
p.  110,  and  *^  List  of  Pilotage  Authori- 
ties in  Scotland  and  Ireland,'*  p.  125. 
The  principal  bye-laws  of  the  Trinity 
House  of  London  will  be  found  in  the 
Appendix,  *^  Orders  in  Council,'*  pp. 

{z)  This  provision,  so  far  aft  it  re- 
lates to  companies,  is  now  repealed  by 
the  Companies  Act,    1862  (26  &  26 


Vict.  0.  89).  The  companies  esta* 
blished  under  the  section  were,  by  its 
terms  (see  App.  p.  dx.)  exempted  from 
the  provisions  otthe  7  &  8  Vict.  c.  110, 
An  Act  for  theBegistration,  Lioorpora- 
tion  and  Regrulation  of  Joint  Stock 
Companies,  which  was,  however,  re- 
pealed by  The  Joint  Stock  Companies 
Act,  1856  (19  &  20  Vict.  o.  47,  s.  107). 

(a)  See  the  M.  S.  Act,  1854,  s.  340, 
and  infra^  p.  265. 

(b)  Or  a  stipendiary  magistrate. 
The  M.  S.  Act,  1854,  s.  519,  and  see 
anCe,  pp.  188—190. 
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might  have  been  lawfollj  fixed  or  demanded  by  them 
under  any  act  of  parliament,  charter,  or  custom  in  force 
immediately  before  the  commencement  of  the  act : 
(6.)  Make  such  arrangements  with  any  other  pilotage  autho- 
rity for  altering  the  limits  of  their  respective  districts, 
and  for  extending  the  powers  of  the  other  authority,  or 
the  privileges  of  the  pilots  licensed  by  it,  to  all  or  any 
part  of  its  own  district,  or  for  limiting  its  own  powers 
or  the  privileges  of  its  own  pilots,  or  for  sharing  them 
with  the  other  authority  and  the  pilots  licensed  by  it,  or 
for  delegating  or  surrendering  them  to  any  pilotage  au- 
thority already  constituted  or  to  be  constituted,  and  to 
the  pilots  licensed  by  it,  as  may  appear  desirable  for  the 
purpose  of  facilitating  navigation  or  of  reducing  charges 
on  shipping : 
(7.)  Establish,  either  alone  or  in  conjunction  with  any  other 
pilotage  authority,  funds  for  the  relief  of  superannuated 
or  infirm  qualified  pilots,  or  of  their  wives,  widows  or 
children,  or  make  any  new  regulations  with  respect  to 
any  funds  already  applicable  to  these  purposes,  with 
power  to  determine  the  amount,  manner,  time  and  per- 
sons (such  persons  to  be  in  the  service  of  such  pilotage 
authority)  to  and  in  which  and  by  and  upon  whom  the 
contributions  in  support  of  such  existing  or  future  funds 
are  to  be  made  or  levied ;  and  to  declare  the  persons 
(such  persons  being  confined  to  men  in  the  service  of 
the  pilotage  authority,  their  wives,  widows  or  children) 
entitled  to  participate  in  the  benefits  of  the  existing  or 
future  funds,  and  the  terms  and  conditions  upon  which 
they  are  to  be  so  entitled : 
(8.)  Bepeal  or  alter  any  bye-law  made  in  exercise  of  these 
powers,  and  make  new  bye-laws  in  lieu  thereof : 
And  every  bye-law  duly  made  by  any  pilotage  authority  in 
exercise  of  the  powers  so  given  to  it  is  to  be  valid  and  effectual, 
notwithstanding  any  act  of  parliament,  rule,  law,  or  custom  to 
the  contrary. 

By  the  Merchant  Shipping  Act,  1872,  s.  11,  any  pilotage  Power 
authority  may,  if  authorized  in  that  behalf  by  Order  in  Council,  J^^af^. 
grant  special  licences  qualifying  the  persons  to  whom  they  are  oenoeB  beyond 
granted  to  act  as  pilots  for  any  part  of  the  sea  or  channels  Sndtsf^ 
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beyond  the  UmUa  of  any  pihtage  authoniy^  so,  however,  that  no 
pilot  80  licensed  be  entitled  to  supersede  an  unlicensed  pilot 
outside  the  limits  of  the  authority  by  which  he  is  licensed  (5). 


Board  of 
Trade  may 
traziBfBr 
jnriBdictioii 
pilotage  au- 
thority and 
oonstitate 
pilotage 
authority. 


By  the  Merchant  Shipping  Act,  1862,  sect.  39,  power  is  given 
to  the  Board  of  Trade,  by  provisional  order,  to  do  the  following 
"^  things  :— 

(1.)  Whenever  any  pilotage  authority  residing  or  having  its 
place  of  business  at  one  port  has  or  exercises  jurisdiction 
in  matters  of  pilotage  in  any  other  port,  to  transfer 
so  much  of  this  jurisdiction  as  concerns  such  last- 
mentioned  port  to  any  harbour  trust  or  other  body 
exercising  any  local  jurisdiction  in  maritime  matters  at 
the  last-mentioned  port  or  to  any  body  to  be  constituted 
for  the  purpose  by  the  provisional  order,  or,  in  cases 
where  the  pilotage  authority  is  not  the  Trinity  House  of 
Deptford  Strond,  to  that  body;  or  to  transfer  the  whole 
or  any  port  of  the  jurisdiction  of  the  pilotage  authority 
to  a  new  body  corporate  or  body  of  persons  to  be  con- 
stituted for  the  purpose  by  the  provisional  order,  so  as 
to  represent  the  interests  of  the  several  ports  concerned : 
(2.)  To  make  the  body  corporate  or  persons  to  whom  the 
transfer  is  made  a  pilotage  authority  within  the  meaning 
of  the  principal  act,  with  such  powers  for  the  purpose  as 
maybe  in  the  provisional  order  in  that  behalf  mentioned: 

To  determine  the  limits  of  the  district  of  the  pilotage 
authority  to  which  the  transfer  of  jurisdiction  is  made ; 

To  sanction  a  scale  of  pilotage  rates  to  be  taken  by 
the  pilots  to  be  licensed  by  the  last-mentioned  pilotage 
authority ; 

To  determine  to  what  extent  and  under  what  condi- 
tions any  pilots  already  licensed  by  the  former  pilotage 
authority  shall  continue  to  act  under  the  new  pilotage 
authority ; 


(h)  Orders  in  Council  have  been 
made  authorizing  the  Trinity  House 
of  London  and  the  Tyne  Pilotage 
Commissioners  to  grant  special  pilot- 
age licences  under  this  provision, 
^e  Order  in  Council  relating  to  the 
special  pilotage  licences  to  be  granted 
by  the  London  Trinity  House  is  set  out 
in  the  Appendix,  *  *  Orders  in  Council,  *  * 
p.  81 ;  whilst  tiie  Order  in  Council 


obtained  by  the  Tyne  Pilotage  Com- 
missioners with  respect  to  special  li- 
cences is  dated  November  20,  1873. 
Pilotage  licences  for  the  North  Sea, 
&c.,  are  g^ranted  by  the  Trinity  House 
of  Hull  under  their  charters  and  local 
act.  See  Appendix,  *'  General  Table 
of  Pilotage  Authorities  in  England 
and  Wales,"  p.  118. 
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To  sanction  arrangements  for  the  apportionment  of 
any  pilotage  funds  belonging  to  the  pilots  lioensed  by 
the  former  pilotage  authority  between  the  pilots  remain- 
ing under  the  jurisdiction  of  that  authority  and  the 
pilots  who  are  transferred  to  the  jurisdiction  of  the  new 
authority ; 

To  provide  for  such  compensation  or  superannuation 
as  may  be  just  to  officers  employed  by  the  former  pilot- 
age authority  and  not  continued  by  the  new  authority : 

(3.)  To  constitute  a  pilotage  authority  and  to  fix  the  limits 
of  its  district  in  any  place  in  the  United  Elingdom  where 
there  is  no  such  authority ;  so,  however,  that  in  the  new 
pilotage  districts  so  constituted  there  shall  be  no  com- 
pulsory pilotage,  and  no  restriction  on  the  power  of  duly 
qualified  persons  to  obtain  licences  as  pilots : 

(4.)  To  exempt  the  masters  and  owners  of  all  ships,  or  of 
any  classes  of  ships,  from  being  obliged  to  employ  pilots 
in  any  pilotage  district  or  in  any  part  of  any  pilotage 
district,  or  from  being  obliged  to  pay  for  pilots  when 
not  employing  them  in  any  district  or  in  any  part  of 
any  pilotage  district,  and  to  annex  any  terms  and  con- 
ditions to  such  exemptions : 

(5.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where 
there  is  no  restriction  on  the  power  of  duly  qualified  per- 
sons to  obtain  licences  as  pilots,  to  enable  any  pilotage 
authority  to  license  pilots  and  fix  pilotage  rates  for  any 
part  of  the  district  within  the  jurisdiction  of  such  autho- 
rity for  which  no  such  licences  or  rates  now  exist : 

(6.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where 
there  is  no  restriction  on  the  power  of  duly  qualified  per- 
sons to  obtain  licences  as  pilots,  to  enable  any  pilotage 
authority  to  raise  all  or  any  of  the  pilotage  rates  now  in 
force  in  the  district  or  any  part  of  the  district  within  the 
jurisdiction  of  such  authority : 

(7.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where 
there  is  no  restriction  on  the  number  of  pilots,  or  on  the 
power  of  duly  qualified  persons  to  obtain  licences  as 
pilots,  to  give  additional  facilities  for  the  recovery  of 
pilotage  rates  and  for  the  prevention  of  the  employment 
of  unqualified  pilots : 
(8.)  To  give  facilities  for  enabling  duly  qualified  persons, 
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after  proper  examination  as  to  their  quaMoations,  to 
obtain  licences  as  pilots  (a). 

Duty  of  By  the  Merchant  Shipping  Act,  1854,  sect.  337,  every  pilotage 

authonties  to  authority  must  deliver  periodically  to  the  Board  of  T?rade,  in 
toiSft^'?^  the  form  and  at  the  times  required  by  the  Board,  returns  of  the 
Trade.  following  particulars  with  regard  to  pilotage  within  the  port  or 

district  under  their  jurisdiction  (6) : — 

(1.)  All  bye-laws,  regulations,  orders,  or  ordinances  relating 

to  pilots  or  pilotage  for  the  time  being  in  force : 
(2.)  The  names  and  ages  of  aU  pilots  or  apprentices  licensed 
or  authorized  to  act  by  the  pilotage  authority,  and  of  all 
pilots  or  apprentices  acting  either  mediately  or  imme- 
diately under  it,  whether  licensed  or  authorized,  or  not : 
(3.)  The  service  for  which  esuoh  pilot  or  apprentice  is  licensed: 
(4.)  The  rates  of  pilotage  for  the  time  being  in  force,  includ- 
ing the  rates  and  descriptions  of  all  charges  upon  ship- 
ping made  for  or  in  respect  of  pilots  or  pilotage  : 
(6.)  The  total  amount  received  for  pilotage,  distinguishing 
the  amounts  received  from  British  ships  and  from  foreign 
ships,  and  the  amounts  received  in  respect  of  classes  of 
ships  paying  different  rates  of  pilotage,  according  to  the 


{a)  By  8.  40  of  the  M.  S.  Act,  1862, 
the  rules  are  given,  which  are  to  be 
observed  with  respect  to  provisional 
orders  made  in  pursuance  of  the  act. 
These  are  in  substance  as  follows : — 

1.  Application  in  writing'  for  the 
order  must  be  made  to  the  Board  of 
Trade  by  some  persons  interested  in 
the  pilotage  of  the  district. 

2  &  3.  Notice  of  the  application 
must  be  publi^ed,  once  in  each  of  two 
successive  weeks  in  the  month  imme- 
diately succeeding  the  time  of  the 
application,  in  the  Shipping  Gazette  and 
in  one  of  theoountynewspapers,  stating 
the  objects  it  is  proposed  to  effect  by 
the  order. 

4.  The  Board,  before  making  an 
order,  has  six  weeks  in  which  to  refer 
the  application  to  the  district  pilotage 
authonties,  and  to  consider  any  objec- 
tions which  may  be  made. 

5.  The  Board  ma^  settle  the  order  in 
such  manner  and  with  such  terms  and 
conditions  as  they  may  think  fit,  con- 
sistently with  the  provisions  of  the  act. 

6.  No  order  is  to  take  effect  imtil 
confiimed  by  Parliament,  for  which 
purpose  the  Board  is  to  introduce  a 
public  general  bill,  setting  out  the  pro- 


visional order. 

7.  Any  portion  of  the  order  which 
may  be  petitioned  against  in  its  passage 
through  Parliament,  may  be  refenid 
to  a  select  committee,  and  the  peti- 
tioner may  appear  and  oppose. 

(b)  These  returns  must  be  laid  before 
Parliament  by  the  Board  of  Trade.  If 
pilotage  authorities  (other  than  the 
Trinity  House  of  Deptford  Strond 
and  its  sub-commissioners)  fail  to 
make  these  returns  as  required  within 
a  year  from  the  time  fixed  by  the 
Board  of  Trade,  or  if  they  do  not 
allow  the  Board,  or  those  appointed 
by  it,  to  inspect  their  books  and 
documents,  the  Queen  may,  by  order 
in  Council,  suspend  their  powers  for 
so  long  as  she  thinks  fit,  and  during 
their  suspension  their  powers  and 
rights  are  to  be  exercised  by  the 
Trinity  House.     See  ss.  338,  339. 

Provisional  orders  under  this  act 
have  been  made  in  several  instances, 
and  confirmed  by  Act  of  Parliament. 
For  the  more  important  of  these 
acts  see  Appendix,  *' General  Table 
of  Pilotage  Authorities  in  England 
and  Wales,"  p.  110. 


THE  PILOT.  267 

scale  for  the  time  being  in  force,  and  the  amounts 
received  for  the  several  classes  of  service  rendered  by 
pilots ;  and  also  the  amount  paid  by  such  ships  as  have, 
before  reaching  the  outer  limits  of  pilotage  water  if  out- 
ward bound,  or  their  port  of  destination  if  inward  bound, 
to  take  or  pay  for  two  or  more  pilots,  whether  Ucensed 
by  the  same  or  by  different  pilotage  authorities ;  together 
with  the  numbers  of  the  ships  of  each  of  these  classes  : 
(6.)  The  receipt  and  expenditure  of  all  moneys  received  by 
or  on  behalf  of  the  pilotage  authority,  or  any  sub-com- 
missioners appointed  by  them,  in  respect  of  pilots  or 
pilotage : 
The  pilotage  authorities  must  also  allow  the  Board  of  Trade,  or 
any  persons  appointed  by  it,  to  inspect  all  books  or  documents 
in  their  possession  relating  to  the  matters  which  are  required  to 
be  returned  to  the  Board. 

Under  the  Merchant  Shipping  Act,  1854,  sect.  349,  every  PiL<yr 
qualified  pilot  on  his  appointment  receives  a  licence  (c),  mention-  ^°"^^'"*' 
ing  his  name  and  usual  place  of  abode,  together  with  a  descrip- 
tion of  his  person,  and  a  specification  of  the  limits  within  which 
he  is  qualified  to  act.  The  principal  officer  of  customs  at  the 
place  at  or  nearest  to  which  the  pilot  resides  must,  upon  his  re- 
quest, register  the  licence ;  and  no  qualified  pilot  can  act  as  such 
until  his  licence  is  registered.  Any  qualified  pilot  acting  beyond 
the  limits  for  which  he  is  qualified,  is  considered  as  an  unquali- 
fied pilot. 

Under  sect.  360,  every  qualified  pilot  is,  upon  receiving  his 
licence,  to  be  furnished  with  a  copy  of  that  part  of  the  Merchant 
Shipping  Act,  1864,  which  relates  to  pilotage,  and  of  the  rates, 
bye-laws  and  regulations  established  within  the  district  for  which 
he  is  licensed ;  and  he  must  produce  these  copies  to  the  master 
of  any  ship,  or  other  person  employing  him,  when  required  to 
do  so,  under  a  penalty  not  exceeding  51, 

By  sect.  361,  every  qualified  pilot,  while  acting  in  that 
capacity,  must  be  provided  with  his  licence,  and  produce  it  to 
every  person  by  whom  he  is  employed,  or  to  whom  he  tenders 
his  services  as  pilot.    If  he  refuses  to  do  so  he  incurs  for  each 

{e)  See  the  M.  S.  Act,  1864,  8.  333.      Strond,  seethe M.  S.  Act,  1854,  b.  370, 
Am  to  the  lioenoes  of  the  pilots  licensed      and  The  Beta,  Br.  &  L.  331. 
hy  the  Trinity  House  of   Deptford 

H.P.  S 
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offence  a  penalty  not  exoeeding  10/.,  and  is  subject  to  sufipenfiion 
or  dismifisal  by  the  pilotage  authority  by  whom  he  is  licensed. 

By  sect.  352,  every  qualified  pilot,  when  required  by  the 
pilotage  authority  who  appointed  him,  must  produce  or  deliver 
up  his  licence ;  and  on  the  death  of  any  qualified  pilot  the 
person  into  whose  hands  his  licence  happens  to  fall  must,  with- 
out delay,  transmit  the  same  to  the  pilotage  authority  which 
appointed  the  deceased  pilot.  Non-compliance  with  these  pro- 
visions subjects  the  offender  to  a  penalty  not  exceeding  10/.  (d). 

Pilot  Boats.  The  Merchant  Shipping  Act,  1854,  provides  also  for  the 
approval  and  licensing  of  pilot  boats  by  the  pilotage  authorities, 
and  for  the  mode  by  which  they  are  to  be  distinguished. 

By  sect.  345,  all  boats  and  ships  regularly  employed  in  the 
pilotage  service  of  any  district  are  to  be  approved  and  licensed 
by  the  pilotage  authority  of  the  district,  who  may,  at  its  dis- 
cretion, appoint  and  remove  the  masters. 

Sect.  346  contains  regulations  with  reference  to  the  painting 
of  the  pilot  boats  black,  with  the  name  of  the  port  and  owner 
on  the  stem  in  white.  The  number  of  the  licence  must  also  be 
painted  on  the  bows  (e).  This  section  also  regulates  the  flags 
which  these  boats  must  carry.  The  master  is  liable  for  a  breach 
of  these  regulations  to  a  penalty  not  exceeding  20/. 

By  sect.  347,  when  any  qualified  pilot  is  carried  off  in  a  boat 
or  ship  not  in  the  pilotage  service,  he  must,  subject  to  a  penalty 
not  exceeding  50/.,  exhibit  the  prescribed  flag,  in  order  to  show 
that  the  boat  or  ship  has  a  qualified  pilot  on  board. 

By  sect.  348,  if  any  boat  or  ship,  not  having  a  licensed  pilot 
on  board,  displays  a  flag  such  as  a  pilot  boat  is  required  to  carry, 
a  penalty  not  exceeding  50/.  is  incurred,  to  be  recovered  from 
the  owner  or  master  of  the  boat. 


Ck>]CFDL80BT 

pilotagb 
(gbnebal}. 


With  respect  to  the  compulsory  employment  of  pilots  (/),  the 


{d)  A  pilot  who  has  been  caUed  upon 
nnder  this  section  to  deliver  up  his 
licence  cannot  set  up  as  an  excuse  that 
the  pilotage  authority  has  acted  in  an 
arbitrary  or  capricious  way.  Henry  v. 
Neiceeutle  Trinity  House  Board,  8  E.  & 
B.  723. 

(e)  The  regulations  of  the  Trinity 
House  of  Deptf  ord  Strond  require  in 
addition  that  the  number  of  each  pilot 
boat  licensed  by  it  should  be  marked 
on  the  maiuBail  or  trysail. 


The  Board  of  Trade  have,  under  the 
powers  given  them  by  the  3rd  section 
of  the  M.  S.  Act,  1873,  exempted  pilot 
boats  from  such  of  the  provisions  of 
that  section  as  require  the  name  to  be 
marked  on  the  bows,  and  the  name  of 
the  port  of  registry  to  be  marked  on 
the  stem,  and  a  scale  of  feet  to  be 
marked  on  the  stem  and  stem. 

(/)  As  to  the  liability  of  the  owners 
in  cases  where  the  pilot  is  employed  by 
compulsion  of  law,  see  tn/ra,  p.  281. 
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Merchant  Shipping  Act,  1854,  proTidee,  by  sect.  353,  that 

Bubjeot  to  any  alteration  to  be  made  by  any  pilotage  authority 

in  puiBuanoe  of  the  powers  already  notioed  (ff),  the  employment 

of  pilots  is  to  continue  to  be  oompuleory  in  all  diEtricts  in  which 

the  same  was  by  law  compulsory  immediately  before  the  time 

when  that  act  came  into  operation  {/>),  and  all  exemptions  from 

compulsory  pilotage  then  existing  within  these  distriots  are  also 

to  continue   in   force.     The  master   of   any  unexempted  ship  (JeneMl  pro- 

navigating  within  these  districts  who,  after  a  qualified  pilot  has  djrf^b^ 

offered  to  take  charge  of  the  ship  or  has  made  a  signal  for  that  "'"^re  pOot- 

purpose,  either  himself  pilots   the  ship   without  poeseasing  a  sory  before 

pilotage  oertifioatfi  (i)  enabling  him  bo  to  do,  or  employs  or  oon-  ^^p^j^'?^ 

tinuee  to  employ  an  unqualified  person  to  pilot  her,  and  every  1854. 

master  of  any  exempted  ship  navigating  within  these  dietriots 

who,  after  a  qualified  pilot  has  offered  to  take  charge  of  the 

ship,  or  has  made  a  signal  for  that  purpose,  employs  or  continues 

to  employ  an  unqualified  pilot  to  pilot  her,  incurs   for  every 

offenoe  a  penalty  of  double  the  amount  of  pilotage  demandable 

for  the  conduct  of  the  ship  (/). 

M  Beempra,  p.  251.  act.     Seiiiyy.  Si»ll,TiS..&'W.9i.    It 

(A)  The  act  came  into  aperation  on  waa  held,  also,   under  8.   6S  of  that 

the  lat  of  Huj,  1865.     See  the  M.  8.  act,  that  a  master  was  not  liable  tor 

Act,  lfiS4,  a.  a.  refusing  to  employ  a  pilot  nnless  he 

())  See  the  U.  8.  Act,  1854,  m.  340,  produced  his  licence,  althong-h  it  -n-aa 

342,  353,  and;>iuf,  pp.  265,  266.  not  demanded.    J{tmmimiiv.£lait,  10 

O)  The  M.   S.   Act,   1854,  a.   363.  B.  &  C.  424;  see  also  E'.fer  v.  Zj/oo,  2 

See  also  B8.  58  and  69  of  the  6  Qeo.  4,  Price,  118,  decided  upon  the  62  Geo.  3, 

0.  125   [Appendix,   p.  zii),  the   pro-  c.  39,  s,  34.    In  an  action  f  or  a  browh 

Tisions  of  which  have  been  held,  in  of  a  eimilar  proTimon  in  the  52  Oeo.  3, 

the  Court  of  Admiralty,  to  be  etUl  c.  39,  a.  58,  it  was  held  that  itwasnot 

in  force;  The  Kiliamey,   Lnsh.  427;  sufficient  to  follow  the  words  of  the  act 

nt  Earl  ef  Auckland,  Jjofh.  ZVi  \   Tht  in  the  declaration,   but  that  it  was 

^Miu,  L.B.,  1  A.  &E.283;  The  Han-  neccsBary  to  avor  that  the  offer  was 

feic,  4P.D.  197.   A  similar  provision  to  made  to  the  master,  or  in  hiBprceenee. 

that  mentioned  inthe  text  is  contained  Feaki  v.  Carringloa,  2  B.   &  B.  399  ; 

in  B.  70  of  the  last-mentioned  statute,  a.  C.  6  B.  Moore,  176  ;  seealso  JEe;.  t. 

and  nnder  that  section  it  was  held  that  CAaniy,  6  DowL   281,  and  Chatuy  v. 

the  prohibition  did  not  i>reclQde  the  J><ij^,  1  Q.  B.  712.    The  amount  of 

master  from  applying  to  his  vessel  any  the  pilotage  apon  which  the  penalty  is 

moring  power  which  he  might  select.  to  he  paid  ia  that  which  would  aoorue 

Thns,  he  was  entitled  to  use  another  on  all  the  remainiDg  royage  during 

veaael,  or  boats,  or  a  ateam  Wg  for  which  the  mastorwas  bound  to  have  a 

this  purpose  ;  and  if  thia  conld  not  be  pilot  Dn  board.     Mack'u  v.   Lendon,  6 

done    without    neoeasarily    dsToIving'  Taant.  266,  decided  on  a  similar  pro- 

apon  those  who  applied  the  power  the  vision  in  the  52  Oeo.  3,  c.  39,  a.  11. 

selection  of  the  conrae,  and  a  certain  It  was  also  held,  that  the  maater  of 

portion,  or  indeed  all  the  charge  and  a  vessel  who  navigated  her  himaelf , 

oonduct  of  the  vessel  in  that  coarse,  though  liable  to  double  the  amount  of 

still,  if  the  IxmS  Jidt  object  of  the  em-  pilotage  under  s.  68  of  the  Q  Qeo.  4, 

ployment  was  the  motive  power,  the  c.  125,  waa  not  liable  to  the  penalty 

person  so  employed  was  not  a  pilot,  impoaed  by  a.  TO  of  that  act.     Btilby 

and  was  not  witlun  the  meaning  M  tiie  v.  Sktpherd,  3  Exch.  40. 
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THE  PILOT. 

By  sect.  354,  the  maater  of  eveij  ship  oarrying  paBsengers 
between  any  place  situate  in  the  United  Kingdom,  or  the 
islands  of  Guernsey,  Jersey,  Sark,  Aldemey  and  Man,  and  any 
other  place  so  situate,  when  navigating  upon  any  waters  situate 
within  the  limits  of  any  district  for  which  pilots  are  licensed  by 
any  pilotage  authority,  must  (unless  he  or  his  mate  have  a 
pilotage  certificate  granted  either  by  a  pilotage  authority  under 
the  340th  section  of  the  Merchant  Shipping  Act,  1854,  or  by  the 
Board  of  Trade  under  the  342nd  section  or  the  355th  section  of 
the  same  act)  employ  a  qualified  pilot  to  pilot  the  ship ;  and  if 
he  fails  to  do  so  he  is  liable  to  a  penalty  not  exceeding  100/.  (t). 

In  addition  to  these  general  enactments  special  provisions  are 
contained  in  the  Merchant  Shipping  Act,  1854,  with  respect  to 
compulsory  pilotage  within  the  pilotage  districts  of  the  Trinity 
House  of  Deptford  Strond.  These  will  be  noticed  in  a  later 
part  of  the  Chapter. 

Foreign  ships  are  within  these  enactments  of  the  Merchant 
Shipping  Act,  1854,  relating  to  compulsory  pilotage  {k),  A 
statute  imposing  upon  all  inward-^bound  vessels,  in  general  terms, 
an  obligation  to  take  a  pilot  at  a  station  beyond  three  miles  from 
the  British  shore,  is  binding  upon  foreign  ships  (/). 

We  have  seen  that  sect.  353  of  the  Merchant  Shipping  Act, 
1854,  preserves,  subject  to  any  alterations  to  be  made  by 
pilotage  authorities  under  the  provisions  of  that  act,  the  exemp- 
tions from  compulsory  pilotage  which  existed  when  it  was  passed. 
According  to  the  construction  which  has  been  put  upon  this  pro- 
vision by  the  decided  cases,  not  only  are  the  nimierous  local  ex- 
emptions which  were  at  the  coining  into  operation  of  the  Merchant 
Shipping  Act,  1854,  in  existence  within  the  several  pilotage  dis- 
tricts within  the  United  Kingdom,  either  under  charters,  local 
statutes,  or  orders  in  council,  still  in  force  (m),  but  so  are  also  the 

now  subject  to  the  statatoryregnlations 
in  force  for  preventing  collisions.  The 
M.  S.  Act,  1862,  s.  67.  Before  the  pass- 
ing of  that  act  it  was  held,  in  the  Privy 
Council,  that  the  provisions  of  ss.  296 
—298  of  the  M.  S.  Act,  1854,  as  to 
navigation  and  lights,  did  not  apply 
to  a  foreign  ship  navigating  the  S^ent 
within  three  nmes  of  the  British  coast. 
See  The  Saxoniay  Lush.  410,  and  post^ 
Chap.  Ck)LLZBioir. 

(I)  The  Annapolis,  Lush.  296. 

(m)  See  Appendix,  pp.  110— 15U$. 


(i)  See  The  Temora,  Lush.  11  \  Th4 
Beta,  Br.  &  L.  328.  In  LreLind  this 
section  has  been  held  to  apply  to  a 
steamer  carrying  passengers  between 
two  places  within  the  limits  of  the 
port  of  Dublin.  The  Dublin  Fort  and 
Harbour  Board  v.  Shannon,  L.  R. ,  Irish, 
7  C.P.  116.  The  words  "  Home  trade 
passenger  ships  ^*  in  the  marg^inal  note 
to  the  section  are  misleading.  (See  the 
M.  S.  Act,  1854,  8.  21.) 

{k)  See  post,  p.  286,  and  the  M.  S. 
Act,  1854,  ss.  376—384.  Foreign 
ships,  within  British  jurisdiction,  are 
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general  exemptions  contained  in  the  repealed  act  of  the  6  Geo.  4,  Exemptions 
c.  125,  except  where  they  are  interfered  with  by  new  provisionfl  e^j^.  4^ 
contained  in  the  Merchant  Shipping  Act,  1864  (w),  and  colliers,  c- 125. 
ships  trading  to  Norway,  the  Cattegat,  or  Baltic,  or  round  the 
North  Cape,  or  into  the  White  Sea,  or  constant  traders  inwards 
from  the  ports  between  Boulogne  and  the  Baltic,  having  British 
registers,  and  coming  by  the  North  Channel  (0),  are  not  (unless 
they  are  being  navigated  under  circumstances  which  bring  them 
within  the  operation  of  some  provision  of  the  Merchant  Shipping 
Act,  1854,  which  makes  pilotage  compulsory)  bound  to  carry  pilots 
so  long  as  they  are  navigated  by  their  masters  without  other  as- 
sistance than  the  ordinary  crew.  So,  Irish  traders  using  the  navi- 
gation of  the  Thames  or  Medway  ( j9),  vessels  employed  in  the 
regular  coasting  trade  {q)y  or  being  wholly  laden  with  stone,  the 
produce  of,  and  exported  from  the  Channel  Islands  or  the  Isle  of 
Man,  and  aU  vessels  of  British  register  not  exceeding  sixty  tons 
burthen,  must,  according  to  the  principles  of  the  decisions,  be  con- 
sidered as  entitled  to  a  similar  exemption ;  and  upon  the  same 
groundfl  it  has  been  decided  that  vessels  are  not  bound,  under 
ordinary  circumstances,  to  take  a  pilot  on  board  if  they  are 
within  their  own  port,  and  that  is  not  a  port  as  to  which  parti- 
cular provision  (r)  had  been  made  by  any  act  of  parliament  or 
charter  for  the  appointment  of  pilots,  before  the  passing  of  the 
6  Geo.  4,  0.  125  («). 


(n)  Beg.  r.  Stanton^  8  E.  &  B.  446, 
the  first  case  in  which  it  was  held  that 
one  of  the  exemptions  in  s.  69  of  6 
Qeo.  4,  c.  125,  was  stiU  in  force.  This 
decision  was  foUowed  in  The  JSarl  of 
Auckland^  Lush.  164;  8.  C,  in  the 
Privj  Council,  ib,  387.  See  also  The 
KiUamey,  ib.  427. 

(o)  See  The  Earl  of  Auckland,  ubi 
tup.y  and  pott  J  p.  262. 

{p)  It  has  been  decided  that  this 
exemption  does  not  apply  to  an  Irish 
trader  carrying  passengers.  See  The 
Temoraj  hwsh.  17;  andpo<^,  p.  262. 

{q)  See  the  M.  S.  Act,  1854,  s.  379, 
and  the  cases  there  cited. 

M  As  to  what  amounts  to  a  **  par- 
ticular provision,"  see  Kadgraft  v. 
ITewUh,  L.  R.,  10  Q.  B.  350 ;  and  The 
Hankow,  4  P.  D.  197. 

(«)  See  TheKiOamey,  Lush.  427.  In 
this  case  a  point  was  decided  which  is 
of  very  general  importance,  and  de- 
senres  examination.  It  was  a  case  in 
which  a  ship  had  been  piloted  into  the 
port  of  Gk>ole  by  a  licenBed  pilot.  The 
ship  was  a  Qoole  ship,  and  it  was 


necessary  to  determine,  on  a  question 
of  collision,  whether  the  employment 
of  the  pilot  was  compulsory ;  or  whe- 
ther, the  ship  being  at  the  time  of  the 
collision  within  the  limits  of  the  port 
to  which  she  belonged,  the  master  was 
entitled  to  pilot  her  himself  by  reason 
of  the  exemption  in  this  respect  con- 
tained in  s.  59  of  the  6  Greo.  4,  c.  125. 
The  material  provisions  of  that  act 
which  bear  upon  the  question  are  as 
follows : — Bv  s.  58,  every  master  who 
acts  himself  as  a  pilot  after  *^  any 
party  licensed  and  qualified  to  act  ae  such 
within  the  limits  in  which  the  ship  then 
actually^*  is,  has  offered  to  take  charge 
of  the  ship  is  liable  to  a  penalty ;  pro- 
vided, however  (hj  s.  59),  that  the 
master  of  **  any  ship  whatever,  whilst 
the  same  is  within  the  limiis  of  the  port 
or  place  to  which  she  belongs  {the  same 
not  being  a  port  or  place  in  relation  to 
which  particular  provision  hath  heretofore 
been  made  by  any  act  or  acts  of  parlia- 
mentf  or  by  any  charter  or  charters  for 
the  appointment  of  pilots)  may  lawfully  " 
conduct  or  pilot  his  own  ship,  so  long 
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The  above-mentioned  exemptions  do  not,  however,  qualify 
the  express  provisions  in  the  354th  sect,  of  the  Merchant 
Shipping  Act,  1864,  making  it  compulsory  for  ships  carrying 


as  he  does  so  without  the  assistance  of 
any  nnlicensecl  pilot.  [See  these  sects. 
poit.  Appendix,  p.  zii.J  It  appeared 
that  by  the  62  Gfeo.  3,  c.  39,  s.  21,  an 
act  earlier  than  the  statute  in  ques- 
tion, the  Trinity  House  of  Hull  had 
been  enabled  to  appoint  sub -com - 
missionerB  of  pilotage  to  examine 
pilots  and  give  licences  for  pilots 
piloting  ships  within  the  limits  of  its 

turifidiction,  that  these  powers  had 
»een  acted  upon,  and  that  Goole  was 
within  those  limits.  Upon  these  facts 
and  statutory  provisions,  the  Ck>urt  of 
Admiralty  was  of  opinion  that  the 
employment  of  the  pilot  was  com- 
pulsory, since  the  power  given  to  the 
master,  by  s.  59  of  the  6  (&o.  4,  c.  125, 
of  piloting  his  own  ship,  when  within 
her  own  port,  was  limited  to  cases  in 
which  no  particular  provision  had 
been  previously  made  by  any  statute 
or  charter  for  the  appointment  of 
pilots  for  that  port,  and  that  it  ap- 
peared, in  the  case  in  question,  that 
provifdon  had  been  made  in  this  re- 
spect by  the  earlier  act  for  the  port  of 
(Joole.  There  is  much  difficulty  in 
construing  the  provisions  of  these  ear- 
lier acts,  and  in  ascertaining  to  what 
extent  and  in  what  districts  they  in- 
tended to  make  pilotage  comptdsory ; 
and  it  may  be  doubted  whether  it  was 
intended  that  s.  58  of  the  6  Qeo.  4,  c. 
125,  should,  imder  such  circumstances 
as  existed  in  this  case,  render  compul- 
sory the  taking  of  a  pilot.  For  it  is 
very  probable,  looking  at  the  general 
provisions  of  that  act,  whi(£  (like 
those  of  the  52  Gko.  3,  c.  39)  relate  in 
substance  to  the  Trinity  House  and 
Cinque  Port  districts  only,  and  to  the 
fact  that  the  permission  of  the  Trinity 
House  or  the  Xord  Warden  is  required 
by  s.  58  before  an  additional  penalty 
for  any  offence  under  it  can  be  re- 
covered, that  this  section  was  intended 
to  be  confined,  notwithstanding  the 
general  words  used  in  it,  to  the  large 
and  im^rtant  districts  under  Uie  ' 
jurisdiction  of  these  two  pilota^  au- 
thorities, leaving  all  other  districts 
under  the  operation  of  such  local  ar- 
rangements by  statute  or  charter  as 
were  then  in  force.  See  the  first  and 
follovring  sections  of  the  act  and  s.  76. 
It  will  be  observed  that,  although 
by  this  act  the  preyiously  existing  sta- 
tutes relating  to  Trinify  House  and 
Cinque  Port  pilots  are  repealed,  the 
then,  jurisdiction  of  all  other  pilotage 


bodies  under  acts  of  parliament  or 
charters  is  not  disturbed;  and  it 
is  provided  by  ss.  6  and  89  that  the 
then  existing  powers  of  the  Hull  and 
Newcastle  and  other  local  pilotage 
authorities,  acting  under  puticular 
statutes  andcharters,shaU  bepreserved. 
There  is  a  difficulty  in  holding  that  the 
words  ^^  port  orplaee^^  in  s.  69  are  to  be 
construed  in  their  widest  sense,  for  pro- 
Yision  had  been  made  by  charter  or  act 
of  parliament  for  several  centuries  be- 
fore the  passing  of  the  6  Geo,  4,  o.  125, 
for  the  appointment  of  pilots  within 
the  Trinity  Mouse  and  Cinque  Port  dis- 
tricts, and  yet  it  was  clearly  not  in- 
tended to  exclude  these  districts  from 
some  of  the  exceptions  to  compulsory 
pilotage  mentioned  in  s.  59.  Very 
many  of  the  exceptions  in  sect.  59 
clearly  can  haye  no  application  except 
to  the  Trinity  House  and  Cinque  Port 
districts,  and  the  exception  relating  to 
a  ship  whilst  the  same  is  within  the 
limits  of  the  port  to  which  she  be- 
longfs,  the  same  not  being  a  port  or 
place  in  relation  to  which  **  particular 
provision  hath  been  made  by  any  act 
of  Parliament  or  by  any  charter,*' 
cannot  well  haye  been  intended  to  haye 
any  application  to  ports  or  places  out- 
side these  districts,  because  an  excep- 
tion implies  a  rule,  and  it  is  difficult  to 
understand  how  any  rule  rendering 
pilotage  compulsory  in  ports  or  places 
outside  these  districts  could  be  imj)oeed 
in  the  absence  of  any  particular  pro- 
vision by  act  of  parliament  or  charter. 
But  the  Trinity  House  and  Cinque 
Port  districts  included  a  large  extent  of 
seaboard,  comprising  many  ports,  and 
the  6  Geo.  4,  c.  125,  contained  general 
provisions  which  rendered  it  in  effect 
compulsory  upon  yessels  to  employ 
pilots  throughout  the  whole  extent  of 
those  districts,  and  it  is  submitted  that 
the  words  in  question  were  intended 
to  exempt  a  vessel  when  within  such 
districts  from  the  obligation  to  employ 
a  pilot  so  long  as  it  was  within  its  own 
port,  unless  mere  was  some  particu- 
lar provision  by  act  of  parliment  or 
charter  regulating  the  employment  of 
pilots  in  such  port.  It  must  be  added 
that  the  construction  of  s.  59  of  the 
6  Geo.  4,  c.  125,  which  is  above  sug- 
gested, is  not  consistent  with  The 
KiUamey^  ubi  sup.,  nor  vrith  the  recent 
decision  of  Sir  Robert  Phillimore  in  The 
Hankow f  4  P.  D.  197,  where  the  Court 
held,  although  in  opposition  to  the  de- 
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passengers  between  any  place  situate  in  the  United  Kingdom 
or  the  islands  of  Jersey,  Guernsey,  Aldemey,  Sark  or  Man,  and 
any  other  place  so  situate,  to  take  pilots  within  all  districts 
for  which  pilots  are  licensed  {t), 

A  power  was  given  to  the  Crown,  by  the  6  Geo.  4,  c.  125,  s.  60,  Fordgn  vee- 
to  permit,  with  the  advice  of  the  Privy  Council,  vessels  not  ex-  ^tyton*. 
ceeding  sixty  tons,  and  not  having  British  registers,  to  be  navi- 
gated without  pilots  on  the  same  terms  as  British  ships  of  the 
like  burthen.  And  by  the  3  &  4  Vict.  o.  68,  orders  might  be 
issued  by  the  same  authority  enabling  foreign  vessels  belonging 
to  countries  with  which  we  had  treaties  of  reciprocity,  to  be 
piloted,  subject  to  certain  conditions,  and  within  pai-ticular 
limits,  without  employing  a  licensed  pilot.  These  statutes  have 
been  repealed  by  the  Merchant  Shipping  Eepeal  Act,  1854,  but 
owing  to  the  preservation,  by  sect.  353  of  the  Merchant  Shipping 
Act,  1854,  of  the  then  existing  exemptions  from  compulsory 
pilotage,  it  is  not  impossible  that  questions  may  still  arise  with 
reference  to  the  class  of  ships  mentioned  above  (ti). 

It  is  provided  inter  alia  by  the  141st  section  of  the  Customs  Foreign  ahlpa 
Laws  Consolidation  Act,  1876,  that  no  foreign  ships  proceeding,  ^^^^^^ 
either  with  cargo  or  passengers  or  in  ballast,  from  one  part  of  the  trade. 
United  Bangdom  to  another,  or  from  the  islands  of  Guernsey, 
Jersey,  Aldemey,  Sark  or  Man  to  the  United  Kingdom,  or 
from  the  United  Kingdom  to  any  of  the  said  islands,  or  from 
any  of  the  said  islands  to  any  other  of  them,  shall  during  the 
time  she  is  so  employed  be  subject  to  any  higher  or  other  rate 
of  pilotage  dues,  or  any  other  rules  for  the  employment  of 
pilots,  or  any  other  rules  or  restrictions  whatsoever  than  British 
ships  employed  in  like  manner,  any  law,  charter,  special  privi- 
lege or  grant  to  the  contrary  notwithstanding  {x). 

Queen's  ships  were  exempted  from  the  operation  of  the  pro-  Exemption  of 

Qoeeirsahips, 

csiaon  of  Dr.  LuBhing^ton  in  The  SteU  but  not  on  this  point.  &o. 

ten,  Br.  &  L.  199,  tluit  the  master  of  (u)  For  the  Orders  in  Council  made 

a  steamer  belonging   to   the  port  of  under  these  provisiona,  sco  Appendix, 

Lcandon  and  on  a  Tovage  from  Australia  '*  Orders  in  Oounoil,"    p.   6o.     See 

with  passengers  on  boardwas  bound  by  also  as  to  the  exemptions  from  the 

compulsion  of  law  to  employ  a  Trinity  compulsory  Trinity  House  pilotage, 

House  pilot  within  the  limits  of  the  post.  Appendix,  **  Orders    in  Coun- 

port  (rf  Ixmdon.  cil,  * '  pp.  68—81 ;  and  Pilotage  Table, 

(t)  The   Tetnora,    1   Lush.  17  ;    T/ie  p.  110. 
General  Steam  Navigation  Company  v.  (x)  See  Appendix,   p.  ccxvii,  note 

The  London  and  Edinburgh  Shipping  {x). 
Company,  reported  in  2  £bL.  Div.  467, 
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yisions  as  to  oompulsory  pilotage  oontamed  in  the  6  Gfeo.  4, 
c.  125  (u),  and  the  part  of  the  Merchant  Shipping  Act,  1854, 
which  relates  to  pilotage  does  not  apply  to  ships  helonging  to 
her  Majesty  (x). 

Exemptionfl  Bj  scct.  362  of  the  Merchant  Shipping  Act,  1854,  an  un- 
haJ^^^  °  qualified  pilot  may,  within  any  pilotage  district,  without  subject- 
or  ship  is  in  ing  himself  or  his  employer  to  any  penalty,  take  charge  of  a 
mooring,  or  ship  as  pilot  under  the  following  circumstances ;  (that  is  to  say,) 
docking.  When  no  qualified  pilot  has  offered  to  take  charge  of  the 

ship,  or  made  a  signal  for  that  purpose ;  or 
When  a  ship  is  in  distress  or  under  circumstances  making  it 
necessary  for  the  master  to  avail  himself  of  the  best  assist- 
ance  which  can  be  found  at  the  time  (y) ;  or 
For  the  purpose  of  changing  the  moorings  of  any  ship  in  port, 
or  of  taking  her  into  or  out  of  any  dock,  in  cases  where  the 
act  can  be  done  by  an  imqualified  pilot  without  infringing 
the  regulations  of  the  port  or  any  orders  which  the  harbour 
master  is  legally  empowered  to  give  (z). 

Exemption  The  Merchant  Shipping  Act  Amendment  Act,  1862,  provides, 

dbant  Ship-     ^7  ^^^'  ^^>  ^^^  ^^  masters  and  owners  of  ships  passing  through 

v^«  ^^i        the  limits  of  any  pilotage  district  in  the  United  Kingdom,  on 

passhig  their  voyages  between  two  places  both  situate  out  of  such  dis« 

^™ta  e  dsZ    ^^>  ^^  ^  exempted  from  any  obligation  to  employ  a  pilot 

trict.  within  such  district,  or  to  pay  pilotage  rates  when  not  employing 

a  pilot  within  the  district :  this  exemption  does  not,  however, 

apply  to  ships  loading  or  discharging  at  any  place  situate  within 

the  district,  or  at  any  place  situate  above  the  district  on  the  same 

river  or  its  tributaries. 

Exemption  of  A  more  important  limitation  to  the  compulsory  employment 
n^dedby "  ^^  pilots  than  thosc  already  noticed  was  created  by  the  12  &  13 
masters  or       Vict.  c.  38,  which  enabled  masters  or  mates,  upon  obtainins: 

mates  having         ,  .         .  ,  '     *.  o 

pQotageoerti-  satisfactory  testimomals  as  to  good  conduct  and  sobriety,  to 

ficates.  submit  themselves  for  examination  by  the  Trinity  House  of 

Deptford  Strond,  or  other  pilotage  authorities,  and  to  obtain 

certificates  of  competency,  which  were  annually  renewable,  and 

(u)  6  Geo.  iy  c.  125,  s.  86.  (z)  See  ibid.f  s.  63;    £.  v.   lamb, 

(x)  As  to  the  meaning  of  these  words,  5  T.  R.  76  ;  J?,  y.  NeaU^  T.  B.  241. 

see  The  Cybele,  2  F.  D.  224,  3  P.  D.  8  ;  See  also  The  Maria,  L.  R.,  1  A.  &  £. 

the  M.  S.  Act,  1854,  s.  4.  358  ;  The  Victoria,  L.  B.,  Irish,  1  £q. 

(j^)  See  6  Geo.  4,  c.  125,  s.  71.  336. 
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which  enabled  them  to  pilot  their  vessels  within  specified  limits 
without  the  aid  of  a  licensed  pilot,  and  without  subjecting  them- 
selves to  a  penalty  (a).  This  statute  was,  however,  repealed  by 
the  Merchant  Shipping  Repeal  Act,  1854  (17  &  18  Vict.  c.  120), 
and  the  licensing  of  masters  and  mates  is  now  reg^ated  by  the 
Merchant  Shipping  Act,  1854. 

By  sect.  340  of  the  last-mentioned  act,  a  master  or  mate  Power  of 
may,  upon  giving  due  notice  and  consenting  to  pay  the  usual  ^^^  to' 
expenses,  apply  to  any  pilotage  authority  to  be  examined  as  grant  pilotage 
to  his  capacity  to  pilot  the  ship  of  which  he  is  master  or  mate,  TmautCT  ot 
or  any  one  or  more  ships  belonging  to  the  same  owner,  within  °^**o  ^  PJ^?* 
any  part  of  the  district  over  which  the  pilotage  authority  has  or  ship  of  Mb 
jurisdiction ;  and  if,  on  examination,  he  is  found  competent,  a  ^^^®*^- 
pilotage  certificate  is  to  be  granted  to  him,  containing  his  name, 
a  specification  of  the  ships  in  respect  of  which  he  has  been  ex- 
amined, and  a  description  of  the  limits  within  which  he  is  to 
pilot  them.     This  certificate  enables  the  person  named  in  it  to 
pilot  the  ship  or  ships  specified,  of  which  he  is  acting  as  master 
or  mate,  within  the  limits  described  in  it,  without  incumng  any 
penalty  (6). 

By  sect.  341,  these  pilotage  certificates  are  only  in  force  for 
one  year,  unless  renewed ;  which  may  be  done  by  an  indorse- 
ment imder  the  hand  of  the  secretary  or  other  proper  officer  of 
the  authority  by  whom  they  were  granted. 

By  sect.  342,  if  upon  complaint  to  the  Board  of  Trade  it 
appears  that  any  pilotage  authority  has,  without  reasonable 
cause,  refused  or  neglected  to  examine  a  master  or  mate  who 
has  applied  to  them,  or,  after  he  has  passed  the  examination, 
has  without  reasonable  cause  refused  or  neglected  to  grant  him 
a  pilotage  certificate,  or  that  the  examination  of  any  master  or 
mate  has  been  unfairly  or  improperly  conducted,  or  that  any 
terms  imposed  or  sought  to  be  imposed  are  unfair  or  improper, 
or  that  any  pilotage  certiQcate  has  been  improperly  withdrawn, 
the  Board  of  Trade  may,  if  in  its  judgment  the  circumstances 
appear  to  require  it,  appoint  persons  to  examine  the  master  or 
mate,  and  if  he  is  found  competent  may  grant  him  a  pilotage 

(a)  See,  also,  the  16  &  17  Vict.  c.  129,  be  delivered  to  the  pilot.  The  KUlar- 
68.  14 — 16,  now  repealed  hj  the  17  &  ney^  Lufih.  202.  I^otage  authorities 
18  Vict.  0. 120.  may  make  bye  laws  to  fix  the  terms  of 

(b)  To  be  effectual  the  certificate  granting  these  certificates.  The  M.  S. 
must  not  only  be  complete  but  must  Act,  1864,  s.  333,  aupray  p.  252. 
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oertifioate  upon  Buch  terms  and  conditions,  and  subject  to  such 
regulations,  as  the  Board  thinks  fit;  this  certificate  will  have 
the  same  effect  as  if  it  had  been  granted  bj  the  pilotage  autho- 
rity, and  will  be  in  force  for  one  year.  It  may  be  renewed, 
however,  from  year  to  year,  either  by  the  pilotage  authority,  or 
by  the  Board  of  Trade,  and  this  renewal  must  be  indorsed  on  it. 

Sect.  343  provides  for  the  payment  and  application  of  fees  on 
the  granting  and  renewal  of  these  certificates. 

By  sect.  344,  if  at  any  time  it  appears  to  the  Board  of  Trade, 
or  to  any  pilotage  authority,  that  a  master  or  mate  to  whom  a 
pilotage  certificate  had  been  granted  has  been  guilty  of  misoon-> 
duct,  or  has  shown  himself  incompetent  to  pilot  his  ship,  the 
Board  or  the  authority  (as  the  case  may  be)  may  withdraw  the 
certificate. 

PowOT  of  By  sect.  355,  any  master  or  mate  of  a  ship  which  by  the  pro- 

Trade  to  grant  visions  of  the  354th  seotiou  of  the  act  is  made  subject  to  com-> 

fi™tM  t^"    P^^^^  pilotage  as  above  mentioned,  may  apply  to  the  Board 

master  or        of  Trade  for  a  certificate,  and  the  Board  must,  on  satisfactory 

tein\ome'"    P^^^^  ^^  ^  having  continuously  piloted  any  ships  within  the 

trade  ahipe.     limits  of  any  pilotage  district,  or  of  any  part  thereof,  for  two 

years  prior  to  the  commencement  of  the  act,  or  upon  satisfactory 

proof  by  examination  of  his  competency,  or  otherwise  as  it  may 

deem  expedient,  grant  to  him,  or  indorse  on  any  certificate  of 

competency  or  service  obtained  by  him  under  the  third  part  of 

the  act  (c),  a  certificate  to  the  effect  that  he  is  authorized  to  pilot 

any  ships  belonging  to  the  same  owner,  and  of  a  draught  of 

water  not  greater  than  the  draught  therein  specified  within  the 

limits  in  question.     This  certificate  remains  in  force  for  such 

time  as  the  Board  of  Trade  directs,  and  enables  the  master  or 

mate  named  in  it  to  conduct  the  ships  specified  in  it  within  the 

limits  described  to  the  same  extent  as  if  the  above  provision  did 

not  exist  {d), 

Reicunesi-         a  pilot,  when  seeking  compensation  for  his  services,  may, 
•noNOFPiLOTs.  ^}^QYQ  nQ  statute  has  intervened,  be  considered  in  most  respedbs 
as  an  ordinary  mariner ;  he  could  not,  however,  sue  in  the  Ad- 
miralty Court  for  pilotage  due  in  respect  of  work  done  vrithin 

(c)  See  ante,  p.  113.  mentioned  in  sect.  354,  and  the  owner- 

li)  This  certificate  can  be  granted  ship  of  the  vessel  must  be   correctly 

only  in  the  case  of  masters  or  mates  described.  TheEarlo/AucklandyhaBh., 

of  the  home  trade  passenger  vessels  164,  387. 
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the  body  of  a  county,  although  he  might  if  it  was  done  on  the 
high  seas  (e).  Questions  as  to  the  amount  of  remuneration 
"whioh  pilots  are  entitled  to  reoeive  have  seldom  arisen  in  this 
country,  for  the  amount  of  these  payments  has  been  usually 
fixed  by  the  statute,  charter,  or  order  in  council  under  which 
the  pilots  have  acted  (/). 

The  Merchant  Shipping  Act,  1854,  sect.  358,  provides  that, 
a  qualified  pilot  demanding  or  receiving,  or  a  master  offering  or 
paying  to  the  pilot,  any  other  rate  in  respect  of  pilotage  services 
(whether  greater  or  less)  than  the  rate  for  the  time  being  de- 
mandable  by  law,  shall  incur  for  each  offence  a  penalty  not 
exceeding  10/.  (g).  This  restriction  applies  only  to  licensed 
pilots  acting  under  ordinary  circumstances  (h). 

It  is  a  settled  doctrine  of  the  Admiralty,  that  a  pilot  is  not 
bound  to  go  on  board  a  vessel  in  distress  to  render  pilot  service 
for  mere  pilotage  reward  {!) ;  for  the  duties  of  pilotage  extend 
usually  only  to  the  conducting  a  vessel  into  or  out  of  port  in  the 
ordinary  course  of  navigation ;  and  therefore,  where  a  vessel, 
from  real  or  supposed  danger,  is  seeking  a  port  of  safety  out  of 
the  course  of  her  intended  voyage,  a  pilot,  if  engaged,  may  be 
entitled  to  additional  remuneration  in  the  nature  of  salvage  (/). 

By  the  Merchant  Shipping  Act,  1854,  sect.  356,  if  a  boat  or 
ship,  having  a  qualified  pilot  on  board,  leads  a  ship  which  has 
not  a  qualified  pilot,  when  the  latter  ship  cannot  from  particular 
circumstances  be  boarded,  the  pilot  so  leading  is  entitled  to  the 
f uU  pilotage  for  the  distance  run  as  if  he  had  actually  been  on 
board  and  had  charge  of  her. 

(e)  Ro9»  \.  Walker^  2  Wilson,  264,  of  the  smninaiy  remedy  given  by  tlie 

and  ihe  remarks  of  Hr.  Justice  Story,  If.  S.  Act,  1854,  s.  363. 
in  The  Anne,  1  Hason  (American)Rep.  if)  See  ante^  p.  260,  n.  (^). 

509,  and  in  Hobart  v.  Lrogan,  10  Teters  \ff)  It  is  now  provided  by  the  H.  S. 

(American)  Bep.  119.    The  jorisdic-  Act,  1872,  s.  9,  that  the  Tnnity  House 

tion  of  the  Ck>urt  of  Admiraltv,  where  of  Deptford  Strond  may,  by  byelaw 

not  extended  by  statute,  was  founded,  sanctioned  by  Order  in  Council,  repeal 

In  cases  of  this  description,  on  marine  or  relax  the  provisions  of  this  section 

service.    See  the .  judgment  of  Lord  within  the  wole  or  any  part  of  their 

Mansfield  in  Howe  v.  Nappier,  4  Burr.  district.     See  poet,  p.  275. 
1950 ;  The  Adah,  2  Hagg.  326  ;  The  (A)  The  Neleon,  6  Bob.  227. 

^e,  2  Dods.  498.  The  Vice-Admiralty  (t)    Per   Dr.    Lushington,    in    The 

Courts  established  under  the  ''Vice-  Frederick,  1  W.  Rob.  17;  The  .^Itu, 

Admiralty  Courts  Act,  1863"  (26  Vict.  L.  R.,  4  A.  &  E.  29  ;    The   Andere 

c.  24),  have  jurisdiction  over  claims  in  Shape,   4   P.   D.  213 ;  The  Cherubim, 

respect  of  pilotage.    See  sect.  10  of  L.  R.,  Irish,  2  Eq.  172 ;  The  Clara, 

that  act.     It  may  be  a  question  whc-  23  Wallace,  18. 

ther  since  the  Judicature  Acts  the  (j)  The  Elizabeth,  8  Jur.  365.    See 

Admiralty  Division  has  jurisdiction  to  also  the  judgment  of  Sir  W.  Scott,  in 

entertain  a  suit  for  pilotage  earned  in  The  Joseph  Harvey,   1  Rob.  306 ;  The 

the  body  of  a  county,  but  the  question  Yon^e  Andriee,   Swa.   229,    303,   and 

is  of  no  practical  importance,  because  poei.  Chap.  Salvaob. 
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By  sect.  357,  no  pilot,  except  under  drcomstanoes  of  una- 
voidable necessity,  may  without  his  consent  be  taken  to  sea  or 
beyond  the  limits  for  which  he  is  licensed;  a  pilot  so  taken 
under  circumstances  of  unavoidable  necessity,  or  without  his 
consent,  is  entitled,  over  and  above  his  pilotage,  to  the  sum  of 
ten  shillings  and  sixpence  a  day,  to  be  computed  from  and  in- 
clusive of  the  day  on  which  the  ship  passes  the  limit  to  which 
he  was  engaged  to  pilot  her  up  to  and  inclusive  of  the  day  of 
his  being  returned  in  the  ship  to  the  place  where  he  was  taken 
on  board,  or  up  to  and  inclusive  of  such  day  as  will  allow  him, 
if  discharged  from  the  ship,  sufficient  time  to  return  thereto ; 
and  in  the  last-mentioned  case  he  is  entitled  to  his  reasonable 
travelling  expenses  (ft). 

RioHTB  AND  By  sect.  363,  the  following  persons  are  liable  to  pay  pilotage 
QTTAT.Timm  dues  for  any  ship  for  which  the  services  of  a  qualified  pilot 
I^n-o™-  are  obtained :  the  owner  or  master,  or  any  consignees  or  agents 

who  have  paid  or  made  themselves  liable  to  pay  any  other  charge 
on  account  of  the  ship  in  the  port  of  her  arrival  or  discharge,  as 
to  pilotage  inwards,  and  in  the  port  from  which  she  clears  out  as 
to  pilotage  outwards ;  and  in  default  of  payment  the  pilotage 
dues  may  be  recovered  in  the  same  manner  as  penalties  of  the 
like  amount  imposed  by  the  act ;  but  this  recovery  may  not  take 
place  until  the  dues  have  remained  unpaid  for  seven  days  after 
a  demand  has  been  made  in  writing. 

By  sect.  364,  every  consignee  and  agent  (not  being  the  owner 
or  master)  who  is  made  liable  by  the  act  for  the  payment  of 
pilotage  dues  may  retain,  out  of  any  monies  in  his  hands,  re- 
ceived on  account  of  the  ship  or  belonging  to  her  owner,  the 
amount  of  all  dues  so  paid,  together  with  any  reasonable  ex- 
penses incurred  by  reason  of  the  payment  or  liability. 

By  sect.  359,  if  a  master,  on  being  requested  by  a  qualified 
pilot  having  the  charge  of  his  ship  to  declare  her  draught  of 
water,  refuses  to  do  so,  or  makes  himself,  or  is  privy  to  any 
other  person  making,  a  false  declaration  to  the  pilot  as  to  her 
draught,  he  incurs  a  penalty  not  exceeding  double  the  amount  of 
pilotage  which  would  have  been  payable ;  and  if  a  master  or 
other  person  interested  in  a  ship  makes  or  is  privy  to  any  other 

(k)  The  sums  which  the  pilot  is  en-  oannot  be  reoorered  from  the  ship* 

titled  to  under  this  section  are  not  brokers  of  a    foreign  yeesel  in  this 

*<  pilotage  dues*'  within  the  meaning  coimtry  by  yirtae  of  the  proTisions  of 

of  those  words  as  used  in  the  M.  S.  the  act.    MorUo  v.  Julian^  4  C.  P.  D. 

Act,  1854,  SB.  363,  364,  and,  therefore,  216. 
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person  making  a  fraudulent  alteration  in  the  marks  on  the  stem 
or  stem  post  of  his  ship  denoting  her  draught  of  water,  the 
offender  incurs  a  penalty  not  exceeding  500/.  (/). 

Although  a  pilot  is  in  some  respects  in  the  position  of  an 
ordinary  mariner,  there  is  no  impHed  contract  between  the 
owners  of  a  ship  and  a  pilot  who  they  are  compelled  to  employ 
that  the  pilot  shall  take  upon  himself  the  risk  of  injury  from 
the  negligence  of  the  shipowners'  servants,  and  an  action  will 
lie  by  the  pilot  against  the  shipowners  for  injuries  caused  to 
him  whilst  acting  as  pilot  on  board  their  vessel  by  the  negligence 
of  their  servants  (m). 

By  the  Merchant  Shipping  Act,  1854,  sect.  365,  if  any  quali-  OFFBNaM  of 
fied  pilot  commits  any  of  the  following  offences;    (that  is  to  p^^^ 

say,) 

(1.)  Keeps  himself,  or  is  interested  in  keeping  by  any  agent, 
servant,  or  other  person,  any  public-house,  or  place  of 
public  entertainment,  or  sells  or  is  interested  in  selling 
any  wine,  spirituous  liquors,  tobacco  or  tea : 

(2.)  Commits  any  fraud  or  other  offence  against  the  revenues 
of  Customs  or  Excise,  or  the  laws  relating  thereto : 

(3.)  Is  in  any  way,  directly  or  indirectly,  concerned  in  any 
corrupt  practices  relating  to  ships,  their  tackle,  furniture, 
cargoes,  crews  or  passengers,  or  to  persons  in  distress  at 
sea  or  by  shipwreck,  or  to  their  moneys,  goods  or  chattels : 

(4.)  Lends  his  licence  : 

(5.)  Acts  as  pilot  whilst  suspended  : 

(6.)  Acts  as  pilot  when  in  a  state  of  intoxication : 

(7.)  Employs  or  causes  to  be  employed  on  board  any  ship 
of  which  he  has  the  charge,  any  boat,  anchor,  cable,  or 
other  store,  matter,  or  thing  beyond  what  is  necessary 
for  the  service  of  the  ship,  with  the  intent  to  enhance 
the  expenses  of  pilotage  for  his  own  gain  or  for  the  gain 
of  any  other  person : 

(8.)  Refuses  or  wilfully  delays,  when  not  prevented  by  illness 
or  other  reasonable  cause,  to  take  charge  of  any  ship 
within  the  limits  of  his  licence  upon  the  signal  for  a  pilot 
being  made,  or  upon  being  required  to  do  so  by  the 

(1)  See  the  M.  S.  Act,  1871,  8.  5;  (m)  Smith  ▼.  Steele,  L.  B.,  10  Q.  B. 

tlie  M.  S,  Act,  1873,  b.  3.  125. 
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master,  owner,  agent  or  consignee,  or  by  any  officer  of 
the  pilotage  authority  by  whom  the  pilot  is  licensed,  or 
by  any  principal  officer  of  Customs : 
(9.)  Unnecessarily  cuts  or  slips  or  causes  to  be  cut  or  slipped 

any  cable  belonging  to  any  ship  : 
(10.)  Befuses,  on  the  request  of  the  master,  to  conduct  the 
ship  of  which  he  has  the  charge  into  any  port  or  place 
into  which  he  is  qualified  to  conduct  her,  except  on 
reasonable  ground  of  danger  to  the  ship : 
(11.)  Quits  the  ship  of  which  he  has  the  charge,  without  the 
consent  of  the  master,  before  the  service  for  which  he 
was  hired  has  been  performed : 
For  each  such  offence,  in  addition  to  any  liability  for  damages 
at  the  suit  of  the  person  aggrieved,  he  incurs  a  penalty  not 
exceeding  100/.,  and  is  liable  to  suspension  or  dismissal  by  the 
pilotage  authority  by  which  he  is  licensed ;  and  every  person 
who  procures,  abets,  or  connives  at  the  commission  of  any  of 
these  offences  incurs,  in  addition  to  this  liability  for  damages,  a 
penalty  not  exceeding  100/.,  and,  if  a  qualified  pilot,  is  liable  to 
suspension  or  dismissal  by  the  pilotage  authority  by  which  he  is 
licensed. 

By  sect.  366,  if  a  pilot,  when  in  charge  of  any  ship,  by  wilful 
breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunken- 
ness, does  any  act  tending  to  the  immediate  loss,  destruction,  or 
serious  damage  of  the  ship,  or  tending  immediately  to  endanger 
the  life  or  limb  of  any  person  on  board,  or  if  any  pilot,  by  wilful 
breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunken- 
ness, refuses  or  omits  to  do  any  lawful  act  proper  and  requisite 
to  be  done  for  preserving  the  ship  from  loss,  destruction,  or 
serious  damage,  or  for  preserving  any  person  belonging  to  or  on 
board  of  her  from  danger  to  life  or  limb,  the  pilot  so  offending 
is  guilty  of  a  misdemeanor,  and,  if  a  qualified  pilot,  is  liable  to 
suspension  and  dismissal  by  the  authority  by  which  he  is  licensed. 
By  sect.  367,  if  any  person,  by  wilful  misrepresentation  of 
circumstances  upon  which  the  safety  of  a  ship  may  depend, 
obtains  or  endeavours  to  obtain  the  charge  of  her,  he,  and  every 
other  person  procuring,  abetting  or  conniving  at  the  commission  ^ 
of  the  offence,  incurs  a  penalty  not  exceeding  100/.,  in  addition 
to  any  liability  for  damages  at  the  suit  of  the  party  aggrieved. 
If  the  offender  is  a  qualified  pilot,  he  is  also  liable  to  suspension 
or  dismissal  by  the  pilotage  authority  which  licensed  him. 
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There  are  oertain  proYisions  in  the  Quarantine  Act  of  1825  Bntiefl  of 
which  specially  relate  to  pilots :  Thus,  on  boarding  any  vessel  Qt^m^SnT 
coming  from  foreign  parts,  pilots  are  bound  under  that  act  to  ^^< 
receive  an  account  in  writing  from  the  master  of  the  places  at 
which  his  vessel  loaded  and  at  which  he  touched  on  his  voyage, 
and  of  the  articles  composing  his  cargo ;  to  bring-to  the  vessel 
when  required  by  any  quarantine  officer ;  and  if  there  shall  be  in 
force  any  proclamation  or  order  in  council  made  after  the  de- 
parture of  the  vessel  from  the  United  Kingdom  by  which 
vessels  coming  from  any  place  mentioned  in  the  account  received, 
or  having  on  board  any  of  the  articles  mentioned  in  such 
account,  ^all  be  liable  to  quarantine,  to  give  notice  of  such  pro- 
clamation or  order  to  the  master.  Pilots  are  also  bound  by  the 
act  to  remain  on  board  any  vessel  liable  to  quarantine  which 
they  may  have  boarded  in  the  same  manner  as  any  of  the 
officers,  crew  or  passengers,  and  not  to  go  on  shore,  or  go  on 
board  any  other  vessel  or  boat  with  intent  to  go  on  shore,  until 
the  vessel  is  regolarly  discharged  from  quarantine.  If  these 
provisions  are  neglected,  the  pilot  is  liable  to  prosecution  (n). 

By  sect.  360  of  the  Merchant  Shipping  Act,  1854,  a  qualified  Statatorypro- 
pilot  may  supersede  an  unqualified  pilot,  but  the  master  must  SSng^to^tm- 
pay  to  the  unqualified  pilot  a  proportionate  sum  for  his  services,  qualified 
and  may  deduct  the  same  from  the  charge  of  the  qualified  pilot ; 
and  in  case  of  dispute  the  pilotage  authority  by  which  the 
qualified  pilot  is  licensed  is  to  determine  the  proportionate  sums 
to  which  each  party  is  entitled. 

By  sect.  361,  an  unqualified  pilot  assuming  or  continuing  in 
the  charge  of  a  ship  after  a  qualified  pilot  has  offered  to  take 
charge  of  her,  or  using  a  licence  which  he  is  not  entitled  to  use 
for  the  purpose  of  making  himself  appear  to  be  a  qualified  pilot, 
incurs  a  penalty  not  exceeding  50/. 

Although  many  of  the  enactments  already  referred  to  relate  Tbinitt 
to  all  pilotage  districts,  yet  there  are  enactments  which  refer  ex-  ageDibtbicts'. 
pressly  to  the  districts  under  the  jurisdiction  of  the  Trinity  House 
of  Deptford  Strond,  and  to  these  it  is  now  proposed  to  direct 
attention. 

The  general  powers  and  jurisdiction  of  the  Trinity  House  of 

(n)  See  6  Qeo.  4,  o.  78,  as.  11, 12, 13,  under  his  charge  to  any  other  place 

17,  (Snpi>l.  App.  p.  181),  and  App.,  than  the  place  appointed  for  her  re- 

"Omers  in  Council,"  pp.  84 — 88.    A  oeption;  6  Geo.  4,  c.  78,  s.  12.     See 

pilot  is  alM)  liable  to  pronecution  if  he  also  39  &  40  Vict.  c.  36,  s.  234  (Suppl. 

conducts  a  yessel  Uable  to  quarantine  App.  p.  168). 
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Deptford  Strond  are  regulated  by  Fart  Y.  of  the  Merchant 
Shipping  Act,  1854,  sects.  368  to  386  (o).  We  have  already 
seen  that  by  sect.  331  of  that  act  all  pilotage  authorities  retain 
their  then  existing  powers  and  jurisdiction  so  far  as  they  are 
consistent  with  the  provisions  of  the  statute  (p). 


Powers  of  By  the  Merchant  Shipping  Act,  1854,  sect.  368,  it  is  pro* 

Hoiise  vided  that  the  Trinity  House  may  alter  any  of  the  provisions  in 

the  statute  contained  (and  expressed  to  be  subject  to  alteration  by 

them),  in  the  same  manner  and  to  the  same  extent  as  they  might 

have  altered  the  same  if  contained  in  any  previous  statute  (q). 

To  appoint  By  sect.  369,  the  Trinity  House  may  continue  to  appoint 

oommSdonerB  sub-oommissioners  to  examine  pilots  in  those  districts  for  which 


(o)  Before  the  16  &  17  Vict.  c.  129, 
the  jurisdiction  over  the  Cinque  Port 
pilots  was,  as  we  have  seen,  Tested  in 
the  Society  or  Fellowship  of  the  Cinque 
Port  Pilots.  This  body  was  regfulated 
in  the  first  instance  by  the  3  Greo.  1,  o. 
13,  and  more  recently  by  the  6  Oeo.  4, 
c.  126,  as  amended  by  tne  9  Geo.  4,  o. 
86,  the  3  &  4  Vict.  c.  68,  and  the  12  & 
13  Vict.  c.  88.  These  acts,  except  so 
much  of  the  16  &  17  Vict.  c.  129  as 
transfers  to  the  Trinity  House  the 
former  jurisdiction  of  the  Cinque  Ports, 
are  now  repealed  by  the  Merchant 
Shipping  Repeal  Act,  1864  (the  17  &  18 
Vict.  c.  1 20) .  They  have  been  sometimes 
called  General  Pilot  Acts,but  this  is  not 
correct,  since  they  applied  generally 
only  to  the  districts  named  in  their 
preambles.  See  The  Attorney -Gefieral 
Y.  CatBy  3  Price,  316,  and  ante^  p.  261, 
note  (»S.  The  Trinity  House  has  for 
centuries  appointed  pilots  to  conduct 
ships  into,  out  of,  and  upon  the 
Thames,  through  the  North  Channel, 
to  or  by  Orfordness,  and  round  the 
Long  Sand  Head,  or  through  the 
Queen's  Channel,  the  South  Channel, 
or  other  channels,  into  the  Downs, 
and  from  and  bv  Orfordness,  and  up  the 
North  Channel,  and  up  the  Thames 
and  Med  way,  and  the  creeks  or  chan- 
nels belonging  thereto.  The  first  public 
act  which  regxdated  this  corporation 
was  the  6  Qeo.  2,  c.  20.  The  Cinque 
Port  pilots  were  formerly  entitled  to 
pilot  vessels  from  Doyer,  Deal,  and  the 
Isle  of  Thanet,  up  the  Thames  and 
Medway ;  but  by  me  9  Geo.  4,  c.  86, 
(whidi  amended  the  6  Geo.  4,  c.  126,) 
these  pilots  could  not  take  charge  of 
i^ps  above,  or  westward  of  the  landing 
plaice  at  Graveeend,  or  in  the  Medway 
westward  of  Standgate  Creek,  unless 
they    were    qualified    and    licensed 


according  to  the  latter  act.  It  is  now 
provided  by  the  Merchant  Shipping 
Kepeal  Act,  1864,  b.  6,  that  the  4th 
and  9th  sections  of  the  16  &  17  Vict, 
c.  129,  shall  be  construed  as  if  the 
6th  part  of  the  Merchant  Shipping 
Act,  1864,  were  therein  referred  to  in 
lieu  of  the  6  Geo.  4,  c.  126. 

As  to  the  payments  to  be  made  by 
the  Cinque  Port  pilots  to  the  Trini^ 
House  pilotage  fund  see  the  M.  S. 
Act,  1872,  s.  10.  For  the  Orders  in 
Council  approving  the  inore  material 
bye-laws  relating  to  the  London 
District  see  Appendix,  Orders  in 
Council,  pp.  68  to  81.  For  a  list 
of  the  Trinity  Out  Port  Districts  see 
Appendix,  **  General  Table  of  Pilotage 
Authorities  in  England  and  WiUes,*' 
p.  110. 

(p)  Supra,  p.  261.  The  Trinity 
House  of  Leith  has  no  authority  to 
grant  pilotage  licences  within  the 
jurisdiction  of  the  Trinity  House  of 
Deptford  Strond.  Hoeaack  v.  Oray, 
6  B.  &  S.  698. 

{q)  See  the  6  Gho.  4,  c.  126,  ss.  8, 
11,  26,  61  and  16  &  17  Vict.  c.  129,  n. 
21 ,  23.  Under  the  first  of  these  statutes 
the  Trinity  House  was  empowered  to 
vary  the  rates  of  pilotage  for  those 
disMots  which  are  known  as  the  Out 
Port  districts  without  the  consent  of 
the  Crown  in  Council.  The  reason  for 
this  distinction  was,  apparently,  that 
in  these  districts  no  statutory  toble  of 
rates  then  was  or  has  since  been 
established.  This  power  still  exists. 
For,  although  the  above-mentioned 
statutes  are  repealed,  their  provisions 
in  this  respect  are  substantially  incor- 
porated in  the  M.  S.  Act,  1864,  by  the 
operation  of  s.  331  of  that  statute. 
See  ante^  p.  260,  noto  (r). 
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they  f  onnerly  appointed,  and,  by  oonsent  of  the  Queen  in  in  Trinity 
Council,  for  other  districts  in  which  no  particular  provision  (q)  is  trfete.^ 
made  by  any  act  of  Parliament  or  charter  for  the  appointment 
of  pilots ;  but  no  pilotage  district  already  under  the  authority  of 
any  sub-commissioners  appointed  by  the  Trinity  House  is  to  be 
extended,  except  with  such  consent ;  and  no  sub-commissioners 
so  appointed  are  to  be  deemed  to  be  pilotage  authorities  within 
the  meaning  of  the  act. 

By  sect.  370,  the  Trinity  House  are  to  continue,  after  due  To  Hoenae 
examination  by  themselves  or  their  sub-commissioners,  to  ap-  P^®*«- 
point  and  license  under  their  common  seal  pilots  for  the  purpose 
of  conducting  ships  within  the  limits  following,  or  any  portion 
of  these  limite ;  (tiiat  is  to  say,) 

(1.)  "The  London  district,"  comprising  the  waters  of  the 
Thames  and  Medway  as  high  as  London  Bridge  and 
Eochester  Bridge  respectively,  and  also  the  seas  and 
channels  leading  thereto  or  therefrom  as  far  as  Orf ord- 
ness  to  the  north  and  Dungeness  to  the  south ;  but  so, 
that  no  pilot  shall  be  hereafter  licensed  to  conduct  ships 
both  above  and  below  Gfravesend : 
(2.)  ''The  English  Channel  district,"  comprising  the  seas 

between  Dungeness  and  the  Isle  of  Wight. 

(3.)  "  The  Trinity  House  Out  Port  districts"  (r),  comprising 

any  pilotage  district  for  the  appointment  of  pilots  within 

which  no  particular  provision  (s)  is  made  by  any  act  of 

Parliament  or  charter. 

By  sect.  371,  subject  to  any  alteration  to  be  made  by  the 

Trinity  House,  the  names  of  all  pilots  licensed  by  the  Trinity 

House  are  to  be  published  in  manner  following;  (that  is  to 

say,) 

(1.)  The  Trinity  House,  at  their  house  in  London,  are  to  fix 
up  a  notice  specifying  the  name  and  usual  place  of  abode 
of  every  pilot  so  licensed,  and  the  limits  within  which  he 
is  licensed  to  act : 

(2.)  The  Trinity  House  are  to  transmit  a  copy  of  this  notice 
to  the  Commissioners  of  Customs  in  London,  and  to  the 
principal  officers  of  Customs  resident  at  all  ports  within 

(r)  For  a  list  of   the  Trinity  Out  («)  As  to  what  amounts  to  a  par- 
Port  Districts  see  Appendix,  *  <  General  ticular  provision  within  this  section  see 
Table  of  Pilotage  Authorities  in  Eng-  Hadgrafi  y.  Hewithy  L.  B.,  10  Q.  B. 
land  and  Wales,"  p.  Ill;   and  see  360. 
Th$  Juno,  1  P.  D.  135. 

M.P.  T 
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ajij  alteration  to  be  made  by  the  Trinity  House  (a),  and  to  the 
exemptions  afterwards  contained  in  the  act,  the  pilotage  dis- 
tricts of  the  Trinity  House  within  which  the  employment  of 
pilots  is  compulsory  are  declared  to  be  the  London  district  and 
the  Trinity  House  Out  Port  districts ;  and  the  master  of  every 
ship  navigating  within  any  part  of  these  districts,  who,  after  a 
qualified  pilot  has  offered  to  take  charge  of  the  ship,  or  has 
made  a  signal  for  that  purpose,  either  himself  pilots  the  ship, 
without  possessing  a  certificate  enabling  him  so  to  do((),  or 
employs  or  continues  to  employ  an  unqualified  person  to  pilot 
her,  incurs  for  every  offence  (in  addition  to  the  penalty  herein- 
before mentioned)  an  additional  penalty  not  exceeding  5/.  for 
every  fifty  tons  burthen  of  the  ship,  if  the  Trinity  House  certify 
in  writing  under  their  common  seal  that  the  prosecutor  is  to  be  at 
liberty  to  proceed  for  the  recovery  of  this  additional  penalty  (c). 
By  sect.  377  it  is  provided,  that,  subject  to  any  alteration  to 
be  made  by  the  Trinity  House,  a  sufficient  number  of  qualified 
pilots  must  always  be  ready  to  take  charge  of  ships  coming  from 
the  westward  past  Dungeness ;  and  the  Trinity  House,  by  bye- 
law  to  be  made  in  the  same  manner  as  other  bye-laws  made 
under  the  powers  contained  in  the  act  (e/),  are  bound  to  make 
such  regulations  with  respect  to  the  pilots  under  their  control  as 
may  be  necessary  in  order  to  provide  for  an  unintermitted  supply 
of  qualified  pilots  for  these  ships,  and  to  insure  their  constant 
attendance  upon  and  due  performance  of  their  duty,  both  by 
night  and  day,  whether  by  cruising  between  the  South  Foreland 
and  Dungeness,  or  by  going  off  from  shore  upon  signals  made 
for  the  purpose,  or  by  any  other  means,  and  whether  in  rotation 
or  otherwise,  as  the  Trinity  House  may  think  fit  (e). 


(a)  See  supra^  p.  272,  and  Appendix, 
"Orders  in  Council,"  pp.  68—80. 
The  6l8t  section  of  the  6  Geo.  4,  c.  125, 
gave  the  Trinilnr  House  power  to  make 
regulations  with  respect  to  the  regula- 
tion of  the  pilotage  or  the  exemption 
from  pilotage  of  small  f oreig^n  vessels 
coming  to  the  port  of  London  with 
provisions.  It  would  seem  that  the 
power  conferred  by  this  section,  so  far 
as  it  is  not  inconsistent  with  the  M.  S. 
Act,  1854,  is  kept  alive  by  the  provi- 
sions of  the  M.  a.  Act,  1854,  s.  331. 

(b)  The  regxdations  under  which  the 
Tnnity  House  grant  pilotage  certifi- 
cates to  masters  and  mates  will  be 
found  in  the  Appendix,  pp.  71,  73. 

(e)  See  the  M.  S.  Act,  1854,  b.  853, 
sttpraf  p.  259. 


(^  See  sects.  332,  333. 

{e)  The  regxdations  made  by  the 
Trinity  House  under  the  provisionB  of 
the  6  Geo.  4,  o.  125,  for  insuring  the 
good  conduct  and  constant  attendanoe 
of  the  pilots  licensed  by  them,  and  for 
enforcing  the  general  purposes  of  that 
act,  and  which  were  approved  by  Chief 
Justice  Abbott  on  the  19th  April,  1826, 
are  for  the  most  part  still  in  force.  See 
Kay,  Shipmaster  and  Seamen,  vol.  2, 
p.  Ixv.  The  service  of  the  Channel 
pilots  at  Gravesend  is  governed  by 
regulations  which  came  into  force  on 
the  8th  of  April,  1867.  By  regulations 
dated  the  28th  October,  1853,  it  is  pro- 
vided that  when  a  vessel  in  charge  of 
a  Trinity  Hoiue  pUot  touches  the 
ground  or  oomes  into  collision  wiUi 
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By  sect.  378,  subject  to  any  alteration  to  be  made  by  the 
Trinity  House,  every  master  of  a  ship  coming  from  the  west- 
ward, and  bound  to  any  place  in  the  rivers  Thames  and  Medway, 
must  (unless  she  has  a  qualified  pilot  on  board,  or  is  exempted 
from  compulsory  pilotage),  on  the  arrival  of  the  ship  off  Dunge- 
ness,  and  thenceforth  until  she  has  passed  the  south  buoy  of  the 
Brake,  or  a  line  to  be  drawn  from  Sandown  Castle  to  this  buoy, 
or  until  a  qualified  pilot  has  come  on  board,  display  and  keep 
flying  the  usual  signal  for  a  pilot  (/) ;  and  if  any  qualified  pilot 
is  within  hail,  or  is  approaching  and  within  half  a  mile,  and  has 
the  proper  distinguishing  flag  flying  in  his  boat  (//),  the  master 
must,  by  heaving  to  in  proper  time,  or  shortening  saQ,  or  by  any 
practicable  means  consistent  with  the  safety  of  the  ship,  facilitate 
the  pilot's  getting  on  board,  and  give  the  charge  of  the  ship  to 
him ;  or  if  there  are  two  or  more  pilots  offering  at  the  same  time, 
to  such  one  of  them  as  may,  according  to  the  regulations  for  the 
time  being  in  force,  be  entitled  or  required  to  take  the  charge; 
and  if  any  master  fails  to  display  or  keep  flying  the  usual  signal 
for  a  pilot,  or  to  facilitate  the  pilot's  getting  on  board,  or  to 
give  him  the  charge  of  the  ship,  he  incurs  a  penalty  not  exceed- 
ing double  the  sum  which  might  have  been  demanded  for  the 
pilotage. 

By  sect.  379,  the  following  ships,  when  not  carrying  passen-  ExEMpnows 
gers  (A),  are  exempted  from  compulsory  pilotage  in  the  London  ^y  ra^IoB 
district,  and  in  the  Trinity  House  Out  Port  districts  {{).  ff^^'^n 

(1.)  Ships  employed  in  the  coasting  trade  of  the  United  teiotb). 
Kingdom  (A*) : 


another  vessel,  the  pilot  is  to  report 
the  droumstancefl  to  the  Trinity  Houae 
in  writing  according  to  a  prescribed 
form.  Areg^nlation  dated  July,  1862, 
requires  a  similar  report  to  be  sent  in 
when  a  vessel  in  charge  of  a  Trinity 
Honse  pilot  has  lost  ner  anchors  or 
chains. 

(/ )  It  is  provided  by  the  1 6th  section 
of  the  H.  S.  Act,  1873,  that  if  a  vessel 
requires  the  services  of  a  pilot  the 
signals  to  be  nsed  shaU  be  those  speci- 
fic in  the  second  schedule  to  that  act. 
See  Appendix,  p.  cccxxvi. 

(^)  See  sect.  346,  and  ntpra,  p.  258. 

(A)  The  payment  of  a  fare  is  neces- 
sa^  to  constitute  a  passeng^  within 
the  meaning  of  this  section.  The  Zion, 
L.  B.,  2  P.  G.  625 ;  The  JECanna^  L.  B., 
1  A.  &  £.  283. 


(t)  The  exemptions  under  the  former 
act  (6  Geo.  4,  c.  126)  will  be  foimd  in 
BS.  68 — 62.  It  has  been  held  that  these 
exemptions  are  not  affected  by  the 
exemptions  contained  in  the  M.  S. 
Act,  1864,  s.  379,  and  that  so  far  as  they 
are  applicable  and  are  not  contrary 
to  the  express  provisions  of  the  M.  S. 
Act,  1864,  they  are  still  in  force.  See 
supra,  p.  261,  note(«),  and  infra,  p.  279, 
note  (p).  See  also  pp.  279 — 280,  where 
the  g^eral  exemptions  which  have 
been  created  by  the  Trinity  House 
since  1853,  are  enumerated.  See  fur- 
ther Feake  v.  Screech,  7  Q.  B.  603; 
Williams  v.  Newton,  14  M.  &  W.  747 
— decisions  on  sect.  62  of  the  6  G«o.  4, 
c.  126. 

{k)  HadgraftY,  Hewith, L.  B.,  10  Q.  B. 
350.    It  has  been  held,  that  where  a 
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Under  M. 
Act,  1864. 


s.        (2.)  Ships  of  not  more  than  siztj  tons  burthen  (/) : 

(3.)  Ships  trading  to  Boulogne  or  to  any  plaoe  in  Europe 

north  of  Boulogne  (m) : 
(4.)  Ships  from  Ghiemsey,  Jersey,  Aldemey,  Sark,  or  Man, 

which  are  wholly  laden  with  stone  being  the  produce  of 

those  islands : 
(5.)  Ships  navigating  within  the  limits  of  the  port  to  which 

they  belong  (n) : 
(6.)  Ships  passing  through  the  limits  of  any  pilotage  district 

on  their  voyages  between  two  places  botiii  situate  out  of 

these  limits,  and  not  being  bound  to  any  place  within 

these  limits,  nor  anchoring  therein. 
By  sect.  41  of  the  Merchant  Shipping  Act,  1862,  this  last 
exemption  has  been  extended  to  all  ships  (o). 


vessel,  which  was  ordinarily  occupied 
in  foreigfn  trade,  was  employed  in 
taking  a  cargfo  from  Liverpool  to  Lon- 
don, with  a  view  of  sailingc  from  the 
latter  port  with  a  fresh  cargo  on  a 
foreign  voyage,  she  could  not  be  con- 
sidered as  within  this  exemption.  Ths 
LloydSf  Br.  &  L.  359.  See,  further,  the 
6  Geo.  4,  c.  126,  s.  69.  In  a  case 
which  was  decided  upon  a  somewhat 
similar  provision  contained  in  the 
Liverpool  Pilot  Act,  6  Geo.  4,  o.  Ixxiii. 
s.  26,  which  allows  ships  **in  ballast 
in  the  coasting  trade"  to  proceed  with- 
out a  pilot,  it  was  held  that  a  vessel 
which  had  come  from  Calcutta  to  Lon- 
don, and  had  there  discharged  her 
cargo,  and  was  proceeding  in  ballast 
to  Liverpool,  was  not  within  the  ex- 
ception ;  The  Affrieola,  2  "W.  Rob.  10. 
As  to  foreign  vessels  employed  in  the 
coasting  trade,  see  39  &  40  Vict.  c.  36, 
s.  141,  suprOy  p.  263. 

(/)  See  the  6  Geo.  4,  c.  125,  s.  60, 
Appendix,  "Orders  in  Council,*'  p. 
6o,  and  mpra^  p.  263. 

(w)  The  Lion,  L.  R.,  2  P.  C.  525 ; 
The  Banna,  L.  R.,  1  A.  &  E.  283,  and 
the  Order  in  Council  of  the  21st  oi 
December,  1871,  referred  to  infra, 
p.  280,  note  (r).  According  to  the 
decided  cases,  most,  if  not  a&,  of  the 
ships  to  which  this  sub-section  refers 
are  by  the  operation  of  the  333rd  sec- 
tion of  the  M.  S.  Aot^  1864,  and  the 
provisions  of  the  69th  section  of  the 
6  Geo.  4,  c.  129,  and  an  Order  in  Coun- 
cil of  the  18th  February,  1864  (Ap- 
pendix, p.  68),  exempted  fnnn  com- 
pulsory pilotage  within  the  London. 


district,  whether  they  are  carrying 
passeng^ers  or  not.  1^  The  Earl  of 
Auckland,  Lush.  164,  387 ;  The  WeeUy, 
Lush.  268,  and  The  Banna,  L.  R.,  1 
A.  &  E.  283.  This  sub-section  applies 
to  inwajrd  as  well  as  to  outward 
voyages.     The  Wesley,  vii  sup. 

(n)  See  the  earlier  act,  6  Geo.  4, 
c.  126,  s.  63,  the  provisions  of  which 
were  more  limited,  and  the  dedsionB 
upon  it  in  Thornton  v.  Boland,  2  Bing. 
219,  and  M'Intosh  v.  Slade,  6  B.  &  C. 
667.  The  words  **  navigating  within,*' 
in  the  H.  S.  Act,  1864,  s.  379,  mean 
being  within  ;  and,  therefore,  a  vessel 
belonging  to  the  port  of  London,  not 
carrymg  passengers  and  coming  from 
the  west,  is  not  bound  to  employ  a 
licensed  pilot  when  she  is  withm  the 
limits  ox  the  port  of  London.  The 
Stettin,  Br.  &  L.  199.  It  has  recently 
been  decided  that  the  exemption  con- 
tained in  6  Gko.  4,  c.  126,  s.  69,  enabling 
masters  to  pilot  their  own  vessels  within 
the  limits  of  the  ports  to  which  they 
belong  and  in  relation  to  which  no 
particular  provisions  have  been  made 
for  the  appointment  of  pilots,  is  not 
applicable  to  the  port  of  London.  The 
Hankow,  4  P.  D.  197,  KoAsupra,  p.  261, 
note  («).  The  port  of  London  for 
pilotage  purposes  extends  to  Graves- 
end.  The  General  Steam  Navigation  Co, 
V.  The  British  and  Colonial  Steam  Navi' 
gation  Co.,  L.  R.,  4  Ex.  238. 

(o)  See  supra,  p.  264 ;  see  also  the 
Older  in  Council  of  the  1 8th  February, 
1 864 ,  Appendix,  ' '  Oxders  in  Ooundl, ' ' 
p.  68. 
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It  must  not  be  forgotten  that  it  has  been  established  by  deoided  Under  6  Geo. 
cases  that  in  addition  to  the  exemptions  from  compulsory  pilotage  '^' 
which  are  specified  in  the  379th  section  of  the  Merchant  Shipping 
Act,  1864,  such  of  the  exemptions  as  were  created  by  the  6  Geo.  4, 
0.  125,  and  are  not  contrary  to  the  express  proyisions  of  the 
Merchant  Shipping  Act,  1854,  are,  by  virtue  of  the  353rd  sec- 
tion of  the  Merchant  Shipping  Act,  1854,  still  in  force  within 
the  pilotage  districts  of  the  Trinity  House  (p). 

It  has  likewise  been  held  that  the  exemptions  which  are  con- 
tained in  an  Order  in  Council  of  the  18th  of  February,  1854, 
confirming  a  bye-law  of  the  Trinity  House,  and  extending  the 
exemptions  contained  in  the  59th  section  of  the  6  GFeo.  4,  c.  125, 
to  vessels  trading  to  Norway,  the  Cattegat,  the  Baltic,  round  the 
North  Cape,  or  into  the  White  Sea,  when  coming  up  by  the 
South  Channels,  and  to  vessels  trading  between  Boulogne  and 
the  Baltic  on  their  outward  passages,  and  when  coming  up  by 
the  South  Passages,  are  still  in  force  within  the  London  Pilotage 
District  (q). 

Since  the  passing  of  the  Merchant  Shipping  Act,  1854,  the  Under  bye- 
Trinity  House  have,  by  bye-laws  made  with  the  consent  of  her 
Majesty  in  Council,  under  the  332nd  section  of  that  act,  ex- 
empted the  following  ships,  when  not  carrying  2)a8seng€r8f  from 
compulsory  pilotage  within  the  London,  and  the  Trinity  Out 
Port,  districts  : — Ships  navigating  in  ballast  between  places  in 
the  United  Kingdom  (r),  and  ships  trading  from  any  port  or 
place  in  Qreat  Britain,  within  the  London  district,  or  any  of  the 


{p)  See  The  Barl  of  Auckland,  ItHBh, 
166,  387;  The  Temora,  Lush.  17;  The 
HankoWfiF,  D.  197,  and  supra,  p.  260, 
and  p.  261,  note  («).  It  in  not  easy  to 
follow  the  reasoning'  of  the  cases,  and  it 
is  submitted  that  it  was  the  intention  of 
the  framers  of  the  M.  8.  Act,  1864,  to 
comprise  all  the  regxdations  with  re- 
f  eronoe  to  compulsory  pilotage  in  the 
Trinitp  House  Districts  m  sects.  376— 
379  of  that  act,  and  that  the  provisions 
in  sect.  353  were  intended  to  apply 
only  to  places  outside  of  the  pUotage 
districts  of  the  Trinity- House.  The  ex- 
emptions relatingto  ships  in  theTrinity 
House  Districts  contained  in  sect.  379 
of  the  M.  S.  Act,  1864,  are  nearly  the 
same  as  the  exemptions  contained  in 
the  6  Qeo.  4,  o.  126,  save  that  the 
former  exemptions  are  expressly  de- 
clared to  apply  only  to  ships  wMn  not 


carrying  passengers.  Yet  the  result  of 
the  construction  put  by  the  deoided 
cases  upon  the  two  statutes  is  to  render 
the  words  ''  when  not  carrying  pas- 
sengers "  contained  in  the  379^^  sec- 
tion of  the  M.  S.  Act,  1864,  of  no 
effect.  Possibly  the  cases  may  some 
day  be  re- considered  by  an  appellate 
tribunal. 

(q)  See  The  Eanna,  L.  R.,  1  A.  &  E. 
283,  and  Appendix,  **  Orders  in  Coim- 
dl,"  p.  68. 

(r)  See  Order  in  Goimoil  of  the 
25th  July,  1861,  Appendix,  p.  78. 
A  byelaw  of  the  Trmity  House,  ap- 
proved by  Order  in  Goimcil  of  the  28th 
of  Kovember,  1866,  and  now  virtually 
superseded  by  the  above  Order  of  the 
26th  of  July,  1861,  exempted  vesseLs 
in  ballast  from  compulsory  pilotage  on 
oertain  conditions  tnerein  mentioned. 
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Trinity  Houae  Out  Port  districts  to  the  port  of  Brest,  or  any 
port  or  place  in  Europe  north  and  east  of  Brest,  or  to  the  islands 
of  Guernsey,  Jersey,  Aldemey,  Sark  or  Man,  or  from  Brest,  or 
any  port  or  place  in  Europe  north  and  east  of  Brest,  or  from  the 
islands  of  Guernsey,  Jersey,  Aldemey,  Sark  or  Man,  to  any  port 
or  pl6U)e  in  Ghreat  Britain  within  either  of  the  said  districts  (r). 


Tbikity 
hoxtsesof 
Newcastle 
AND  Hull. 


By  the  Merchant  Shipping  Act,  1854,  sect,  387,  the  Trinity 
Houses  of  Newcastle  and  Hull  are  to  continue  to  appoint  sub- 
commissioners  of  pilotage,  not  exceeding  a  certain  number ;  but 
it  is  provided,  that  these  sub-commissioners  are  not  to  be  deemed 
pilotage  authorities  within  the  meaning  of  the  act  («). 


LlABUJTTOF 

Pilot  FOB 

NBGLiaENOSy 
&0. 


At  common  law  a  pilot  would  be  liable  for  any  injury  done  to 
another  vessel  by  reason  of  his  misconduct  or  negligence  (^) ;  as, 
however,  pilots  under  the  jurisdiction  of  the  Trinity  House  of 
London  are  required  to  enter  into  a  bond  to  observe  the  bye- 
laws  and  regulations  which  may  be  made  by  that  corporation,  it 
has  been  thought  reasonable  to  limit  the  liability  of  these  pilots 
in  cases  of  negligence  to  the  amount  of  the  penalty  of  this  bond. 

The  Merchant  Shipping  Act,  1854,  sect.  373,  provides,  there- 
fore, that  a  qualified  pilot  who  has  executed  this  bond  shall  not 
be  liable  for  neglect  or  want  of  skill  beyond  its  penalty  and  the 
amount  of  pilotage  payable  to  him  for  the  voyage  on  which  he 
is  engaged  {u).  We  have  already  seen  that  this  statute  contains 
clauses  relating  to  qualified  pilots  generally  which  impose  upon 
them  a  criminal  liability  in  respect  of  wilful  breaches  of  duty 
and  neglects  of  duty  causing  injuries  to  or  tending  to  the  injuiy 
of  the  ship  or  of  those  on  board;    and  that  there  are  also 


(r)  See  Order  in  Council  of  the  21  st 
of  December,  1871,  Appendix,  p.  78. 

(<)  For  the  pilotage  jurisdiction  of 
these  oorporationB,  see  **The  General 
Table  of  Pilotage  Authorities  in  £ng- 
hjid  and  Wales,  *'  Appendix,  p.  110. 

(t)  Stort  V.  Clements,  Peake,  107.  It 
has  been  held  in  Scotland  that  when 
harbour  trustees,  who  are  appointed 
''a  pilotage  authority'*  under  the 
M.  S.  Act,  1854,  do  not  license  pilots 
under  the  powers  conferred  on  them 
by  Part  V.  of  that  act,  but  employ 
unlicensed  pilots  at  stated  wages  to 
pUot  yessels  into  their  harbour,  and 


themselves  receive  the  pUotage  dues 
and  apply  them  to  harbour  purposes, 
tiiey  are  liable  for  the  fault  of  the 
pilots  so  employed  by  them.  Holman  v. 
The  Irvine  Harbour  Trustees,  4  Sess.  Ga. 
(4th  Series),  406.   . 

{u)  See  the  former  act,  the  6  Qeo.  4, 
c.  125,  s.  57,  which  contains  a  similar 
provision.  Prior  to  the  Judicature 
Acts  it  was  held  that  the  Admiralty 
Court  had  not  jurisdiction  to  entertain 
a  suit  for  neglig^ce  against  a  licensed 
Idverpoolpilot.  I^ Alexandria, L. B. , 
8  A.  &  £.  575;  see  also  Flower  v. 
Bradley,  44  L.  J.,  Ex.  1. 
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numeroxis  offences  mentioned  in  the  statute  in  detail  to  which 
penalties  are  attached  (x). 

Important  questions  have  frequently  arisen  aa  to  the  extent  Mastem  and 
wnicn  masters  or  owners  are  liable  for  mjunes  occasioned  by  ekftsd  fbok 
the  neffliffence  or  want  of  skill  of  the  pilot  whom  they  have  I'Iabilitt  pob 

"     *^  *  ACTS  OF  XTlLOT. 

employed  (y). 

With  regard  to  the  liability  of  owners  or  masters  for  the  acts 
of  the  pilot  employed  by  them ;  the  owners  would,  at  common 
law,  be  liable  for  the  consequences  of  all  the  tortious  or  negligent 
acts  of  the  pilot  done  within  the  scope  of  his  agency  (s).  The  At  oommon 
master,  however,  being  an  intermediate  agent,  would  not  be  liable  ^' 
to  his  owner  for  the  wrongful  acts  of  the  pilot  (a).  Whether  he 
would  be  liable  to  a  stranger,  as  for  instance,  to  a  person  against 
whose  vessel  the  ship  might  strike,  through  the  negligence  of 
the  pilot,  has  been'  doubted  (b).  The  better  opinion,  however, 
is  that  he  would  not  be  liable  (c).  The  general  question  is  not, 
however,  of  much  importance,  since  veiy  few  cases  of  this  de- 
scription can  now  occur,  in  which  the  pilot  is  not  acting  under 
the  provisions  of  some  statute  limiting  or  defining  the  liability 
of  the  master  and  owner. 

Independently  of  legislative  provision,  the  Courts  of  law  have 
always  considered,  as  indeed  justice  required,  that  wherever  the 
employment  of  a  pilot  was  compulsoiy,  that  is  to  say,  where 
if  one  was  not  employed  a  statutory  penalty  was  incurred, 
the  ownera  and  master  were  not  liable  for  injurieB  arising 
from  his  acts;  for  in  these  cases  it  was  deemed  that  their 
authority  was  superseded  by  legislative  enactment  and  that  it 
was  unjust  to  hold  them  responsible  for  the  skill,  sobriety,  and 


[x)  See  anU,  p.  269,  and  the  M.  8. 
Act,  1864,  88.  365—367. 

(^)  The  PUot  Act,  6  Geo.  4,  o.  125, 
8.  53,  exempted  owners  and  masters 
from  liability  for  any  loss  or  damage 
which  might  happen  in  consequence  of 
there  being  no  licensed  or  qualified 
pilot  on  board,  unless  it  was  proved 
that  the  want  of  a  pilot  arose  from  a 
refusal  to  take  him  on  board,  or  from 
the  wilful  neglect  of  the  master  in  not 
heaving  to,  or  using  all  practicable 
means  oonedstent  with  the  saf  et v  of  the 
vessel,  to  take  on  board  any  pilot  who 
might  have  offered  his  services.  This 
act  also  expressly  provided  that  nothing 
contained  in  it  anould  affect  the  remedy 


which  any  person  might  have  in  such 
cases  upon  any  insurance  or  other  con- 
tract, unless  it  was  proved  that  the 
omission  to  take  a  pilot  arose  from  the 
refusal  or  wilful  neglect  of  the  master ; 
see  s.  56.  These  provisions  are  omitted 
in  the  M.  S.  Act,  1854. 

(«)  See  ante,  pp.  158,  159. 

la)  Aldrich  v.  Simmons,  1  Stark.  214. 

(b)  Boweher  v.  Noidatrom,  1  Taimt. 
568,  where  the  master  was  held  not  to 
be  liable.  In  that  case,  however,  the 
pilot  was  acting  beyond  the  soope  of 
his  employment. 

{c)  See  3  Kent  Com.  176,  and  the 
American  authorities  there  referred  to, 
and  The  Eden,  2  W.  Bob.  442. 
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caution  of  one  whom  they  had  not  Belected,  and  who  could  not 
be  regarded  as  their  servant  or  agent  {d). 

This  principle  is  applied  when  the  collision  takes  place  in 
foreign  waters  where  the  employment  of  the  pilot  is  compulsory^ 
and  even  though  the  law  of  the  foreign  country  may  expressly 
provide  that  the  circumstance  of  the  employment  of  the  pilot 
being  compulsory  shall  not  exempt  the  owner  of  the  ship  from 
liability  for  his  acts,  because  the  Courts  of  this  country  will  not 
render  a  defendant  liable  for  acts  which  are  done  by  a  person 
who  is  not  his  servant  or  agent  {e). 

Where  the  law  does  not  subject  the  master  to  any  penalty, 
but  only  to  payment  of  the  pilot's  allowance  on  refusal  to  take 
him,  it  seems  that  the  employment  of  a  pilot  is  still  to  be 
regarded  as  compulsory,  and  the  shipowner  to  be  exonerated 
from  liability  (/). 


Under  H.  S. 
Act,  1854. 


The  Merchant  Shipping  Act,  1854,  expressly  provides,  by 
sect.  888,  that  no  owner  or  master  of  any  ship  shall  be  answer- 
able to  any  person  whatever  for  any  loss  or  damage  occasioned 
by  the  fault  or  incapacity  of  any  qualifiecT  pilot  acting  in  charge 
of  the  ship  (g)  within  any  district  where  the  employment  of  the 
pilot  is  compulsory  by  law  (A). 


(d)  CamUher»  y.  Sydebotham^  4  M.  & 
S.  77;  Bennet  y.  Moita,  7  Taunt.  268 ; 
The  Maria,  1  W.  Bob.  95 ;  The  Anna- 
polie,  LuBh.  295 ;  The  Agrieola,  2  W. 
Rob.  \Q\  The  Montreal,  17  Jnr.  538. 
In  America,  it  has  been  held  in  some 
cases  that  the  owners  were  liable, 
although  the  employment  of  the  pilot 
was  compulsory.  See  Story  on  Agency, 
s.  456  a,  note ;  The  China,  7  Wallace, 
58,  and  Sherlock  y.  Allen,  3  Otto  (Ame- 
rican) Sup.  Court  Rep.  99 ;  see  also  the 
obsenrations  of  Lord  Stowell  as  to  this 
rule  of  law  in  The  Neptune  the  Second, 
1  Dods.  467;  and  of  Sir  Robert  Fhilli- 
more  in  The  Halley,  L.  R.,  2  A.  &  E. 
3  ;  S.  C,  reyersed  on  appeal,  L.  R.,  2 
P.  C.  193  ;  and  The  Hibernian,  L.  R.,  4 
P.  0.  511.  On  the  same  principle, 
where  the  master  of  a  ship  is  compelled 
by  law  to  obey  the  orders  of  a  dock 
master,  neither  the  owners  nor  the 
master  are  liable  for  any  damage  that 
may  be  occasioned  by  carrying  out 
such  orders.  See  The  Bilbao,  Lush. 
149  ;  TheBelgie,  2  P.  D.  67;  The  Cyn- 
thia, 2  P.  D.  52. 

(e)  The  Halley,  L.  R.,  2  P.  C.  193. 
(/)  The  City  of  Cambridge^  L.  R.,  4 


A.  &  E.  161  ;  5  P.  0.^61  ;  The  Hiber- 
nian, L.  R.,  4  P.  C.  6l7;  The  Princeton, 
3  P.  D.  90.  The  Attorney-General  y. 
Caee,  3  Price,  302,  is  sometimes  dted 
as  an  authority  against  the  proposition 
laid  down  in  the  text,  but  the  case  was 
decided  on  other  grounds.  See  the 
judgment  of  Dr.  Lushington  in  The 
Maria,  1  W.  Rob.  95, 101.  The  owner's 
exemption  from  liability  is  not  affected 
by  the  fact  that  the  master  can  select 
from  a  number  of  pilots.  The  Hibernian, 
L.  R.,  4  P.  0.  511 ;  and  see  Martin  y. 
Temperley,  4  Q.  B.  298,  where,  howeyer, 
it  was  held  that  the  same  principle  was 
not  applicable  with  respect  to  the  com- 
pulsory employment  of  licensedTluune^ 
watermen,  as  the  selection  of  the  owner 
in  that  case  was  practically  unlimited. 

(^)  A  qualified  pilot  employed  by 
compulsion  of  law  on  board  a  ship  in 
tow  of  a  steam-tug  is  not,  although 
the  nayigation  of  the  tug  is  under  his 
sole  control,  acting  in  ehargeof  her'wiihin 
this  enactment.    The  Mary,  5P.  D.  14. 

(A)  See  the  former  act,  6  Geo.  4,  c. 
125,  8.  55,  and  The  Zion,  L.  R.,  2  A. 
&  E.  102 ;  2  P.  G.  525.  In  Bitehie  y. 
Bousjleld,  7  Taunt.  309,  which  waade- 
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This  exemption  from  liability  is  applicable  to  those  cases  only 
in  which  the  employment  of  the  pilot  by  whose  fault  or  incapacity 
the  damage  is  occasioned  was  compulsory,  and  does  not  extend 
to  cases  where  a  pilot  has  in  fact  been  employed  within  his  dis- 
trict, although  it  was  not  compulsory  to  employ  him  (?'). 


oided  upon  a  somewhat  similar  pro- 
vision contained  in  sect.  30  of  the  62 
Geo.  3,  c.  39,  it  was  argned,  but  not 
snooessfullj,  that  the  stotute  did  not 
apply  to  protect  the  owner  or  master 
mnn  being  answerable  for  injuries  done 
to  the  vessels  of  others.  The  6  Geo.  4, 
c.  125,  precluded  all  question  on  this 
point  hj  using  the  words  *'to  any 
person  or  persons  whomsoever." 
The  former  Acts,  52  G^.  3,  o.  39, 
a.  30,  and  6  Geo.  4,  o.  125,  s.  55, 
exempted  owners  and  masters  from 
liability  in  those  cases  only  in  which 
the  pilot  was  **  acting  under  or  in  pur- 
suance of"  the  acts ;  hence  a  question 
arose  as  to  whether  the  exemption 
applied  to  all  pilotage  districts,  or  only 
to  those  named  in  the  preamble  of  the 
statutes.  See  The  Attorney -General  v. 
Caee,  3  Price,  802  ;  Carruthers  v.  Syde- 
hotham,  4  M.  &  S.  77;  Dodds  v.  Embte- 
Urn,  9  Dowl.  &  By.  27 ;  The  Tyne  Im- 
provement  Gommiieionera  v.  The  General 
Steam  Navigation  Co.,  L.  R.,  2  Q.  B. 
65 ;  see  also  Beilby  v.  Scott,  7  M.  S^W. 
93,  and  the  observations  on  this  case, 
and  on  Carruthers  v.  Sydebotham,  in  the 
judgment  of  Dr.  Lushington  in  The 
Eden,  10  Jur.  296 ;  8,  C,  4  Notes  of 
Gases,  460,  and  in  The  Agricola,  2  W. 
Bob.  19.  The  wider  and  more  distinct 
words  of  the  M.  S.  Act,  1854,  **  within 
any  district  where  the  employment  of 
such  pilot  is  compulsory  by  law"  ad- 
mit ca  no  similar  doubt. 

Sect.  96  of  the  Thames  Conservancy 
Act,  1857,  enactsthatthe  owner  of  every 
vessel  navigating  the  Thames  shall  be 
answerable  for  atl  trespasses,  damages, 
spoil  or  mischief  that  shall  be  done  by 
such  vessel  or  by  any  of  the  boatmen  or 
other  persons  belonging  to  or  employed 
in  or  about  the  same,  by  any  means 
whatsoever  to  any  of  the  property  or 
effects  of  theConservators,  &c.  ,andthat 
the  owner  of  every  such  vessel  shall  for 
every  such  trespass,  &c.,  upon  convic- 
tion before  a  justice,  pay  such  compen- 
sation as  shall  be  fixed  by  him,  not 
exceeding  20/.  besides  costs,  but  that 
in  case  &e  damage  shall  exceed  20/. 
the  owner  may  be  sued.  And  sect.  97 
provides  that  the  boatman  or  other 
person  so  offending  as  aforesaid  shall 
be  answerable  for,  and  shall  repay  all, 


such  damages,  &c.,  to  his  master  or 
owner.  Although  these  words  are 
general,  they  do  not  repeal  by  impli- 
cation sect.  388  of  theM.  S.  Act,  1854, 
and  in  the  Thames,  as  elsewhere,  the 
owners  of  ships  are  not  answerable  for 
the  acts  of  a  pilot  employed  by  com- 
pulsion of  law.  See  The  Conservatore 
of  the  Itiver  Thames  v.  Mall,  3  L.  B., 
C.  P.  415. 

(i)  This  is  clear  from  the  words  of 
the  section.  See  also  2'he  Earl  of  Auek' 
land,   Lush.    164,   387.    It  has  been 
held  that  the  words  of  the  388th  sec- 
tion of  the  M.  S.  Act,  1854,  in  order 
to  exempt  the  owners  from  liability, 
do  not  require  that  the  pilot  should  be 
compulsonly  employed  at  the  place 
where  the  collision  happened;   it  is 
enough  that  the  pilot  was  actually  in 
charge  of  the  ship  at  the  time  wnen 
the  collision  happened,  and  within  a 
district  in  which  it  was  compulsory  to 
place  him  in  charge  of  the  ship.     The 
General  Steam  Navigation   Co,  v.  The 
British  and  Colonial  Steam  Navigation 
Co.,  L.  B.,  3  Ex.  330,  4  Ex-.  238  ;  The 
Lion,  L.  B.,  2P.  C.  531.  Thelanguage 
of  the  6  Geo.  4,  c.  125,  s.  55,  was  more 
g^eral,  and    exempted    owners   and 
masters  where  the  damage  arose  from 
the  incapacity  of  **  any  licensed  pilot 
acting  in  charge  of  any  such  ship  or 
vessel,  under  or  in  pursuance  of  any  of 
the  provisions  of  the  act."     Under 
these  words  it  was  held  that  if  a  ship 
was  within  a  district  to  which  the  act 
applied,  the  protection  existed  not  only 
in  those  cases  in  which  it  was  compul- 
sory to  take  a  pilot  on  board,  but  also 
where  a  pilot  had  been  taken  on  board, 
and  was  forced  to  serve  if  caUed  upon, 
but  the  master  was  not  bound  to  em- 
ploy  him.     Zueey  v.  Ingram,  6  M.  & 
W.  302 ;  The  Fama,  2  W.  Bob.   184. 
And  where  a  steam  tug  came  in  con- 
tact with  and  iniured  a  ship,  and  it 
was  proved  that  the  crew  of  the  former 
had  been  g^iilty  of  no  negligence,  and 
had  obeyed  tne  orders  of  a  licensed 
pilot  on  board  the  vessel  which  she  was 
towing,  it  was  held  that,  as  the  pilot 
had  been  taken  on  board  in  pursuance 
of  the  statute,  the  owner  was  not  liable. 
The  Duke  of  Sussex,  I  W.  Bob.  270 ; 
see,  also,   The  Mary,  5  P.  B.  14.    It 
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This  provision  applies  as  well  to  the  prooeedings  in  rem  in  the 
Admiralty  Division,  as  to  actions  at  law  ij). 

Before  an  owner  or  master  can  claim  the  benefit  of  the  exemp- 
tion given  by  the  statute,  he  must  adduce  some  affirmative  proof 
to  show  not  only  that  a  pilot  was  on  board,  but  that  the  pilot 
had  taken  upon  himself  the  management  of  the  ship  (A:),  and 
that  the  pilot's  fault  occasioned  the  injury  (/).  At  one  time  it 
was  held,  that  if  a  collision  happened  whilst  a  licensed  pilot  was 
on  board  it  was  to  be  presumed  that  the  damage  was  occasioned 
by  his  negligence  (m).  But  it  is  now  clear  that  the  object  of 
the  statutory  exemption  in  favour  of  owners  and  masters  is  to 


was  decided  also  that  the  protection 
did  not  the  less  exist  by  reason  of  the 
pilot  being'  in  the  permanent  employ- 
ment of  the  owner,  provided  he  was 
duly  licensed.  The  Batavier,  2  W. 
Bob.  407 ;  4  Notes  of  Gases,  356  \  S.C, 
10  Jur.  19 ;  and  see  The  Hibernian^ 
L.  R.,  4  P.  C.  611,  decided  under  the 
M.  S.  Act,  1854. 

(j)  The  6  Geo.  4,  o.  125,  as  well  as 
the  5  Q«o.  2,  c.  20,  provided  that 
nothing  contained  in  them  should 
affect  or  impair  the  jurisdiction  of  the 
Court  of  Admiralty.  In  consequence  of 
this,  considerable  difPerence  of  opinion 
arose  as  to  the  effect  upon  proceedings 
in  that  Court  of  the  clauses  which  pro- 
tected owners  and  masters.  In  a  suit 
which  was  brought  for  damage  done  by 
a  foreign  yessel  whilst  going  down  the 
Thames  under  the  charge  of  a  licensed 
pilot,  it  was  held  that  the  exemption 
from  responsibility  given  by  the  act  to 
owners  and  masters  was  restricted  to 
the  Municipal  Courts,  in  which  the 
remedy  is  against  the  parties,  and  that 
the  remedy  ag^ainst  the  vessel  herself 
still  existed  in  the  Admiralinr  Courts, 
which,  acting  on  the  law  of  nations, 
have  always  exercised  in  these  cases  a 
jurisdiction  which  was  not  taken  away 
in  terms  bv  the  statutes  ;  and  it  was 
doubted  whether  the  provisions  of  the 
Pilot  Act  applied  to  foreign  vessels, 
which,  when  outward  bound,  could  not 
be  compelled  to  take  a  pilot  on  board. 
The  Qirolamo,  3  Hagg.  169.  This  de- 
cision related  to  a  foreign  vessel ;  the 
reasons  g^ven  in  the  judgment  apply, 
however,  equally  to  vessels  of  this  coun- 
try, and  in  some  other  cases  it  was  held, 
tliat  even  with  respect  to  these  vessels 
the  liabiliiy  of  the  owners  in  the  Court 
of  Admiralty  was  not  affected  by  the 
statute.    See  The  Neptime  the  Second,  1 


Dods.  467;  The  Trann^,  March  17, 1838, 
reported  1  Monthly  Law  Magtudne, 
582.  But  in  a  later  case,  where  the 
question  arose  with  respect  to  an  £ng- 
lisJi  vessel,  it  was  held  that  the  re- 
sponsibility of  the  owners  in  the 
Admiralty  Court  was  limited  by  the 
statute.  The  Frotector,  1  W.  Rob.  45 ; 
see  also  The  Maria,  id.  95  ;  The  Agri" 
eola,  2  TV.  Bob.  10.  In  these  decisions, 
in  one  of  which  an  elaborate  judg- 
ment was  g^ven,  no  notice  was  taken 
of  The  Oirolamo,  ubi  sup.  See  also 
The  Vernon,  1  W.  Rob.  316,  a  deci- 
sion which  seems  to  assume  the  cor- 
rectness of  the  ruUug  in  The  Protector, 
ubi  sup.  In  another  case  it  was  held 
that  the  statute  applied  as  well  to 
foreign  vessels  when  proceeded  ag^ainst 
in  the  Admiralty  Court,  as  to  those  of 
this  country ;  The  Christiana,  2  Hagg. 
183.  Although  with  respect  to  foreign 
vessels  the  question  was  open  to  some 
doubt,  with  regard  to  English  vessels 
the  statute  clearly  applied  as  well  to 
proceedings  in  rem  in  the  Admiralty 
Covat  as  to  suits  inter  partes.  See  Uie 
judgment  of  the  Pnvy  Council  in 
The  Diana,  4  Moo.  P.  C.  C.  11,  21, 
and  The  Wild  Ranger,  Lush.  553 ;  32 
L.  J.,  P.  M.  &  A.  49.  In  the  M.  S. 
Act,  1854,  it  will  be  seen  that  there  is 
no  such  exception. 

{k)  Catts  V.  Herbert,  3  Stark.  12; 
TheMobUe,  Swa.  69,  127;  The  Citif 
of  Cambridge,  L.  R.,  5  P.  C.  46;  Clyde 
Navigation  Commissioners  v.  Barclay,  1 
App.  Cases,  790.  ' 

(I)  The  Protector,  1  W.  Rob.  56;  Th$ 
Diana,  ib,  131  ;  Clyde  Navigation  Com' 
missioners  v.  Barclay,  1  App.  Cases, 
790. 

(m)  Bennet  v.  Moita,  7  Taunt.  258 ; 
see  also  Bitchie  v.  Bot^field,  7  Taunt. 
309. 
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proteot  them  in  those  oases  only  in  which  the  pilot  alone  is  the 
author  of  the  injury  (n),  and  that  the  burden  of  proving  that 
the  damage  was  occasioned  by  the  fault  of  the  pilot  lies  on  the 
owner  of  the  ship  (o).  When,  however,  the  shipowners  have 
proved  fault  on  the  part  of  the  pilot  sufficient  to  cause  the  col- 
lision, they  are  not  to  be  called  on  to  adduce  proof  of  a  negative 
character  to  exclude  the  mere  possibility  of  confaibutory  negli- 
gence on  their  part.  But  if  in  the  course  of  the  evidence  negli«> 
gence  on  the  part  of  the  crew  is  established,  it  then  becomes 
incumbent  upon  the  owners  to  show  that  the  negligence  of  the 
crew  in  no  way  contributed  to  the  collision  (p). 

It  must  be  remembered  that  a  ship  is  under  the  orders  of  Whraeactnot 
a  pilot  for  the  purposes  of  navigation  only,  and  that  the  mere  ^ty.  P  o  » 
fact  of  taking  a  pilot  on  board,  where  it  is  compulsory  to  do  so, 
does  not  exonerate  the  master  and  crew  from  the  proper  observ- 
ance of  their  own  duty  {q) ;  therefore,  to  enable  a  master  to 
screen  himself  from  liability  by  setting  up  neglect  on  the  part 
of  the  pilot,  he  must  show  that  the  act  complained  of  was  one 
within  the  duties  which  properly  attach  to  the  latter,  and  not 
one  which  being  connected  with  the  general  management  of  the 
ship  falls  to  the  share  of  the  master,  even  although  there  be  a 
pilot  on  board.  Thus  in  one  case  where  a  bad  look  out  had 
been  kept  by  the  master  and  crew  (r),  and  in  another,  where  the 


(»)  Sodriguet  t.  Mellish,  10  Exoh. 
110;  Hammond  y.  SofferSf  7  Moo.  P. 
G.  0.  160,  on  appeal  from  The  Ckria^ 
tianay  2  Hagg.  183.  It  was  held  in 
this  case  that  the  owners  were  not  pro- 
tected if  blame  could  be  imputed  as 
weU  to  the  pilot  as  to  the  master  and 
crew.  The  point  was  not  raised  in 
the  Ckmrt  of  i^dmiralty.  See  also 
the  judgment  of  Br.  Lushington,  in 
The  FroUetor,  I  W.  Rob.  64;  The  Ad- 
miral Boxer,  Swa.  193  ;  The  Mobile,  ib, 
69 ;  The  Batavier,  1  Spks.  378 ;  1  Moo. 
P.  0.  C.  286 ;  and  The  Sehwalbe,  Lush. 
239,  on  appeal  nom.  The  North  Oer* 
man  Lloyd  Steam  Ship  Co,  v.  Elder,  14 
Moo.  P.  iC.  G.  241. 

(o)  The  Loehlibo,  nom.  Pollok  v. 
M'Alpin,  7  Moo.  P.  G.  G.  427 ;  The 
Carrier  Love,  Br.  &  L.  113 ;  The  Ocean 
Wave,  L.  R.,  3  P.  G.  208. 

(p)  Clyde  Navigation  Commiuionere 
T.  Barclay,  1  App.  Gas.  740.  And  see 
the  cases  dted  above ;  also  The  Mo- 
bile,  Swa.   69 ',   8.  C,  on.  appeal,  ib. 


127 ;  10  Moo.  P.  G.  G.  467,  nom. 
Batee  v.  Bon  Fablo  Sora;  TheBoruseia, 
Swa.  94;  The  General  de  Caen,  Swa. 
9  ;  the  judgments  of  Sir  J.  NichoU,  in 
The  Girolamo,  3  Hagg.  176;  and  in 
The  Diana,  1  W.  Rob.  131 ;  -S^.  C, 
before  the  Privy  Gouncil,  Stuart  v. 
Isemonyer,  4  Moore,  P.  G.  G.  11 ;  The 
Maseaehueetts,  I  W.  Rob.  371  ;  The 
Atlae,  2  W.  Rob.  502;  5  Notes  of 
Gases,  60 ;  and  The  Bipon,  6  Notes 
of  Gases,  246.  Many  of  these  deci- 
sions, although  upon  the  earlier  acts, 
are  applicable  to  the  statutes  now 
in  force.  See  The  George,  4  Notes  of 
Gases,  163  ;  S,  C,  9  Jut.  672;  see  also 
The  Maria,  L.  R.,  1  A.  &  E.  358. 

Jo)  PiprDr.Lushmgton,inTAtfi>um0, 
1  W.  Rob.  135.  See  also  ante,  p.  283, 
note  (t) ;  The  Queen,  L.  R.,  1  A.  &  E. 
364. 

(r)  The  Velaequez,  L.  R.,  1  P.  G.  494 ; 
The  Diana,  1  W.  Rob.  131 ;  4  Moo. 
P.  G.  G.  11. 
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evidenoe  showed  that,  after  a  ooUision  had  ooourred  through  the 
faiilt  of  the  defendant's  ship,  the  damage  done  was  materially 
increased  by  the  master  omitting  to  cut  a  lanyard  when  he 
should  have  done  so,  it  was  held  that  these  acts  of  negligence 
rendered  it  impossible  to  set  up  as  a  defence  the  acts  of  the 
pilots  («).  The  same  rule  would  also  be  applicable,  in  some 
cases,  to  improper  acts  done  by  one  of  the  crew  by  order  of  the 
pilot,  in  a  matter  which  should  have  been  confepolled  by  the 
master  (t). 

It  was  held  before  the  passing  of  the  Merchant  Shipping  Act, 
1854,  upon  the  general  principle  of  international  law  which 
requires  that  a  person  suing  in  the  Courts  of  any  country  must 
take  his  remedy  as  the  law  of  that  country  allows  it  to  him, 
that  if  a  foreign  vessel  was  injured  by  an  English  ship  within 
the  limits  of  the  then  Pilot  Act,  the  latter,  if  she  was  in  charge 
of  a  licensed  pilot  taken  on  board  in  pursuance  of  a  statute,  was 
protected  to  the  same  extent  as  she  would  have  been  against  the 
claim  of  another  English  vessel  {u).  The  language  of  sect.  388 
of  the  Merchant  Shipping  Act,  1854,  which  now  limits  the 
responsibility  of  shipowners  in  cases  of  injury  caused  by  the  acts 
of  a  pilot  compulsorily  in  charge  of  the  ship  is  very  wide ;  and  as 
this  section  uses  the  words  "  any  ship,"  and  as  by  sect.  330  this 
portion  of  the  statute  is  not  confined  to  any  particular  class  of 
ships,  the  existing  statutory  protection  has  been  held  to  extend 


(«)  The  MoMoehtuetta,  1  W.  Bob. 
371.  Ab  to  the  extent  of  the  pilot's 
control,  see  supra,  pp.  249,  250.  See 
also  The  City  of  Cambridge^  L.  R.,  6 
P.  0.  451 ;  The  Princeton,  3  P.  D.  90. 
See  also  The  Boruteiay  Swa.  94,  and 
The  Ocean  Wave,  L.  R.,  3  P.  0.  206. 

{t)  ^eeBowchery^NoidatromjVTKOJii. 
568.  The  d3rd  section  of  the  M.  S. 
Act,  1862,  now  repealed,  imposed  a 
duty  upon  the  '*  person  in  charge*'  of 
a  ship  which  had  come  into  collision 
with  another  ship  to  render  assistance 
to  such  other  ship,  and  enacted  that  in 
case  of  default  to  render  assistance, 
the  collision  should,  in  the  absence  of 
proof  to  the  contrary,  be  deemed  to 
have  been  caused  by  the  wrongful  act 
of  such  person.  In  a  case  where,  whilst 
this  section  was  in  force,  a  collision 
occurred  between  two  ships  one  of 
which  was  in  charge  of  a  pilot  by  com* 
pulsion  of  law,  it  was  held  that  the 
pilot  was  not  a  person  in  charge  of  the 
ship  within  the  meaning  of  the  section. 


The  Queen,  L.  R.,  1  A.  &  E.  354.  In 
the  same  case  the  court  observed  that 
the  neglect  of  the  master  to  render 
assistance  within  the  section  would  not 
render  the  owners  liable  for  the  conse- 
quences of  the  collision  if  it  had  been 
caused  solely  by  the  negligence  of  a 
qualified  pilot  employed  by  compulsion 
of  law.  See  and  compare  the  provi- 
sions  of  the  M.  S.  Act,  1873,  s.  16, 
which  is  the  enactment  now  in  force. 

(m)  The  Vernon,  1  W.  Rob.  316.  In 
the  judgment  of  Dr.  Lushington  in  The 
Wild  Ranger,  Lush.  553,  the  authorities 
with  reference  to  the  effect  upon 
foreign  ships  of  English  statntorr  pro- 
visions limiting  the  responsibility  of 
shipowners  in  cases  of  collision  gene- 
rally, and  in  cases  of  compulsory  pilot- 
age, are  coUected  and  commenteii  on. 
We  have  already  seen  {ante,  p.  80)  that 
the  protection  given  by  the  M.  S.  Act, 
1862,  to  shipowners,  is  applioable  by 
the  terms  of  that  act  to  foreign  ships. 
See  also  ante,  p.  260. 
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to  all  vessels,  as  well  foreign  as  English,  within  the  districts  in 
which  pilotage  is  compulsory  (x). 

It  is  provided  by  the  74th  section  of  the  General  Pier  and  lo  Vict.  c.  27, 
Harbour  Act,  1847,  that  the  owner  of  every  vessel  shall  be  *' 
answerable  to  the  undertakers  of  the  harbours  and  piers  within 
the  act  for  any  damage  done  by  such  vessel  or  by  any  person 
employed  about  the  same  to  the  harbour,  dock,  pier  or  the 
quays  or  works  connected  therewith  (y).  The  section,  however, 
contains  a  proviso  that  these  provisions  shall  not  extend  to 
impose  any  liability  on  the  owner  of  any  vessel  where  such 
vessels  shall  at  the  time  when  such  damage  is  cauEod  be  in 
charge  of  a  duly  licensed  pilot  whom  such  owner  is  bound  by 
law  to  employ  and  put  his  vessel  in  charge  of. 

(x)  See  The  Annapolis,  Lush.  296,  (y)  See  post,  Ch.  VIII.,  Collibion, 

and  The  JPrincetony  3  P.  D.  90,  where  and  Adanuon  v.  The  JRiver  Wear  Com- 

both  the  yessels  which  came  into  col-  mueionerSj  3  App.  Ga.  743. 
liflion  were  foreign  yesselfi. 
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CONTEACT  OF   AFFEEIGHTMBNT  AND  ITS  INCIDENTS. 

The  contract  of  affireiglitinent  is  usually  embodied  either  in  a 
charter-party,  or  in  a  bill  of  lading,  but  in  many  cases  there  is 
both  a  charter-party  and  a  bill  of  lading. 

The  most  important  terms  of  this  contract  where  its  object  is 
the  carriage  of  goods  in  a  merchant  ship  are  those  which  regu- 
late, on  the  one  hand,  the  conveyance  of  the  goods  by  the  ship- 
owner, and,  on  the  other,  the  payment  of  the  freight,  which  is 
the  usual  consideration  for  the  shipowner's  share  of  the  under- 
taking. The  contract  by  charter-party  differs  in  many  import- 
ant respects  from  that  by  bill  of  lading ;  but  as  the  rules  which 
regulate  the  payment  of  freight  under  both  of  these  contracts 
are  substantially  the  same,  it  would  be  inconvenient  to  divide 
this  portion  of  the  subject  into  two  distinct  parts. 

It  is  therefore  proposed  to  consider,  1,  tfie  contract  by  charter* 
party  J  the  general  rules  by  which  it  is  governedy  and  the  remedies 
for  its  enforcement ;  2,  the  contract  for  the  carriage  of  goods  shipped 
under  a  bill  of  lading^  and  the  ordinary  rights  and  liabilities  resulting 
from  it ;  and  3,  the  right  to  freight  generally^  both  und^r  charter-- 
parties and  under  contracts  by  bill  of  lading^  and  the  important  in* 
cidents  connected  directly  with  this  right;  including  the  remedies  for 
recovery  of  freight ^  and  the  shipowner's  lien  in  respect  of  it. 

The  second  part  of  this  Chapter  will  then  be  devoted  to  the 
consideration  of  the  subjects  of  DemurragCy  Stoppage  in  transitu, 
and  General  average. 
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Pirst,  as  to  the  contract  by  charter-party. 

The  charter-party  {carta  partita)  is  an  agreement  by  which  a  Chabtkb- 
shipowner  agrees  to  place  an  entire  ship,  or  a  part  of  it,  at  the  ^^^* 
disposal  of  a  merchant  for  the  conveyance  of  goods,  binding  the 
shipowner  to  transport  them  to  a  particular  place  for  a  sum  of 
money  which  the  merchant  undertakes  to  pay  as  freight  for 
their  carriage  {a). 


{a)  See  Pothier,  Contrat  de  Louage 
Maiitimei  Ft.  1.  Charter-parties  are 
usuaUy  effected  by  the  agency  of 
brokers  who  are  employed  by  the  uiip* 
owner  and  paid  by  a  commission,  ^e 
The  Xuova  Raffaelina,  L.  R.,  3  A.  &  £. 
483;  Oo99  V.  Fagliano,  L.  R.,  6  Ex.  9. 
See  also  BumHt  v.  Bouch,  9  C.  &  P.  620 : 
Cwiard  v.  Van  Oppen,  1  F.  &  F.  716 ; 
Allan  Y.  Sundius,  1  H.  &  G.  123;  Gibson 
V.  Criek,  ib.  142.  A  charter-party  sel- 
dom amounts  to  an  actual  demise  of  the 
■hip.    See  Fenion  y.  The  J)ublin  Steam 

M.P. 


Faeket  Company ,  8  A.  &£.  835;  Sonde- 
man  t.  Scurry  L.  R.,  2  Q.  B.  86  ;  The 
Scouty  L.  R.,  3  A.  &  E.  512  ;  The  Omoa 
Coal  and  Iron  Company  y.  Huntley y  2  C. 
P.  D.  466  ;  Steel  y.  Littery  3  C.  P.  D. 
121.  See,  however,  Meiklereid  y. 
Westy  1  Q.  B.  D.  428 ;  and  see  posty 
p.  391.  An  informal  agreement  in  the 
nature  of  a  charter-puty  acted  upon 
by  the  parties  maybe  treated  as  equiva- 
lent to  a  charter-party ;  Lidgett  y. 
Williamsy  4  Hare,  462. 
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CONTRACT  OF  AFFREIGHTMENT 


Nature  of 
contract. 


Charter-parties  may  be,  but  now  usually  are  not,  under  seal. 
They  embody  the  terms  upon  which  the  shipowner  lends  the  use 
of  the  ship,  and  contain  stipulations  as  to  the  rate  of  remunerar 
tion,  the  nature  of  the  voyage,  and  the  time  and  mode  of  em- 
ploying the  vessel. 


Stamps. 


Every  charter-party,  or  agreement,  or  contract  for  the  charter 
of  any  sHp,  and  eveiy  memorandum,  letter  or  other  writing 
between  the  captain,  master  or  owner  of  any  ship  and  any  other 
person,  for  or  relating  to  the  freight  or  conveyance  of  any  money, 
goods,  or  effects  on  board  any  ship,  must  be  stamped  with  a  six- 
penny stamp  (6) .  The  duty  may  be  denoted  by  an  adhesive  stamp, 
which  must  be  cancelled  by  the  person  by  whom  the  instrument 
is  last  executed  or  by  whose  execution  it  is  completed  as  a  binding 
contract.  Where  a  charter-party  is  first  executed  out  of  the 
United  Kingdom  any  party  thereto  may,  within  ten  days  after 
it  has  been  first  received,  and  before  it  has  been  executed  by  any 
person  in  the  United  Kingdom,  affix  an  adhesive  stamp  denoting 
the  duty,  and  at  the  same  time  cancel  (c)  such  stamp,  and  the 
instrument  shall  be  deemed  duly  stamped.  A  charter-paity  not 
duly  stamped  may  be  stamped  with  an  impressed  stamp  within 
seven  days  after  the  first  execution  thereof  on  payment  of  the 
duty  and  a  penalty  of  4s.  6d. ;  after  seven  days  and  within  one 
month,  on  payment  of  the  duty  and  a  penalty  of  10/.  (d). 


Example  of 
form  of 
charter- 
party. 


The  following  form  of  charter-party  will  show  many  of  the 
stipulations  in  ordinary  use : — 

It  is  this  day  mutually  agreed  between  Messrs.  [-4.  jB.], 
agents  for  owners  of  the  good  ship  or  vessel  called  [^The 
James  Scott]^  A  1,  12,  and  newly  coppered,  of  &c.,  of  the 
burthen  of  340  tons  register  measurement  or  thereabouts, 
whereof  [(7.  D.]  is  master,  now  in  [^Ltverpool']^  and  Messrs. 
[-B.  F.^  of  Liverpool^  merchantSj^  that  the  said  ship  being 
tight,  staunch  and  strong,  and  every  way  fitted  for  the 
voyage,  shall  with  all  convenient  speed  load  in  [Princess 


{b)  33  &  34  Vict.  c.  97,  Schedule. 
A  guarantee  for  the  performance  of  a 
charter-party  does  not  require  to  be 
stamped ;  lUin  y.  Lanej  L.  B.,  2  Q.  B. 
144. 

(c)  He  should  cancel  the  stamp  by 
writing  his  name  or  initials,  or  the 


name  or  initials  of  his  fiim»  on  or  across 
the  stamp,  together  wiUi  the  true  date 
of  his  so  writing ;  33  &  34  Vict.  o.  97, 
s.  24. 

{dj  33  &  84  Vict.  c.  97,  ss.  66,  67, 
68. 
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or  Salt  Souse  Dock"]  a  full  and  complete  cargo  of  lawful 
merchandize,  not  exceeding  400  tons  in  weight,  and  there- 
with proceed  to  [^Hong  Kong  or  Shanghai]^  as  ordered 
before  sailing,  or  so  near  thereunto  as  she  may  safely  get, 
and  there  deliver  the  same  agreeably  to  bills  of  lading ; 
after  which  she  shall  load  there,  or,  if  required,  proceed 
to  one  other  safe  port  in  [China]^  and  there  load  in  the 
usual  and  customary  manner  from  the  agents  of  the  said 
charterers  a  full  and  complete  cargo  of  tea  or  other  lawful 
merchandize,  the  cargoes  being  brought  to  and  taken  from 
alongside  the  vessel  at  charterers'  risk  and  expense  {e) : 
which  the  said  merchants  bind  themselves  to  ship,— not 
exce^ng  what  she  can  reasonably  stow  and  carry  over 
and  above  her  tackle,  apparel,  provisions  and  furniture,  and 
being  so  loaded  shall  therewith  proceed  to  [Liverpool  or 
Londonl  as  ordered  on  signing  bills  of  lading  abroad,  or 
so  near  thereunto  as  she  may  safely  get  (/),  and  there 
deliver  the  same  in  the  usual  and  customary  manner  to  the 
said  charterers  or  their  assigns,  they  paying  freight  for  the 
same  at  the  rate  of  [7/.  10s.  sterling  per  ton  of  fifty  cubic 
feef]  for  tea  delivered,  for  the  round  out  and  home ;  a  de- 
duction of  [ps,  per  ton"]  to  be  made  if  ship  be  discharged 
and  loaded  at  [JECong  Kong'] :  other  goods,  if  shipped,  to 
pay  in  customary  proportion ;  in  consideration  whereof  the 
outward  cargo  to  be  carried  freight  free ;  payment  whereof 
to  become  due  and  be  made  as  follows : — [800/.  on  sailing^ 
hy  charterer^  acceptance  at  three  months^  date,  what  money 
the  master  may  require  for  the  ordinary  disbursements  of  the 
vessel  at  her  port  of  discharge  and  loading  abroad,  free  of 
interest,  paying  two  and  a  half  per  cent,  commission,  subject  to 
insurance,  at  the  current  rate  of  exchange,  and  the  balance  on 
the  unloading  and  right  delivery  of  the  cargo,  by  good  and 
approved  bills  on  London  at  two  months^  date,  or  cash  equal 
thereto."]  Ship  is  to  have  liberty  to  put  on  board  eighty 
tons  of  kentledge  copper  drop  or  other  dead  weights,  and 

if)  In  the  place  of  this  clause  the  clause,  Farher  y.  Winlow^  7  E.  &  B. 

following  is  Bometimes  made  use  of: —  942 ;  BattifeU  y.  Lloydy  1  H.  &  G.  388 ; 

"  Cargfo  to  be  brought  to  and  talren  Nelson  y.  Jbahl^  12  Ch.  D.  568 ;  Capper 

ttoni  alongside  free  of  expense  and  y.  Wallace^  6  Q.  B.  D.  163,  and  the 

risk  to  the  ship."    See  Wright  y.  Keio  cases  there  died.    See  also  Hay  ton  y. 

Zealand  Shipping  Company,  4  Ex.  D.  Irxcin,  6  0.  P.  B.  130.     See  also  post, 

165.  p.  316. 

(/)  See  as  to  the  meaning  of  this 

Tl2 
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to  retain  it  on  board  during  the  voyage.  Thirty  running 
days  (Sundays  excepted)  are  to  be  allowed  the  said  mer- 
chanty  if  the  ship  is  not  sooner  despatched,  for  loading  in 
[Liverpool']^  and  forty-five  like  days  for  all  purposes  abroad, 
and  ten  days  on  demurrage  over  and  above  the  said  laying 
days  and  time  herein  stated  [at  10/.  sterling  per  dat/]^ 
paying  day  by  day  as  the  same  shall  become  due  {g).  The 
time  occupied  in  changing  ports  not  to  count  as  laying 
days.  Should  it  be  necessary  for  the  vessel  to  take  in 
dunnage  the  same  to  be  provided  by  the  owners.  The 
master  to  sign  bills  of  lading  at  such  rates  of  freight 
as  may  be  required  by  the  agents  of  the  charterers,  with- 
out prejudice  to  this  charter-party  (A) ;  and  the  owners  to 
have  an  absolute  lien  upon  the  cargo  for  the  recovery  of  all 
freight,  dead  freight,  demurrage,  &c.,  due  to  the  ship  under 
this  charter-party.  The  act  of  Ood,  the  Queen^s  enemies^ 
fire,  and  all  other  damages  and  accidents  of  the  seas^  rirers 
and  navigations^  of  what  nature  and  hind  soever ^  throughout 
the  voyage  being  excepted. 

The  vessel  to  be  consigned  to  the  charterer's  agents 
abroad  free  of  commission.  On  the  return  of  the  ship 
to  [Liverpool']  she  shall  be  addressed  to  [_0,  H.  ^  Co.] 
brokers,  or  to  their  agents  at  any  port  of  discharge.  Pe- 
nalty  for  non-perf ormanoe  of  this  agreement  the  estimated 
amount  of  freight  (t). 


ConBtraction 
of  oontatuH;. 


Charter-parties  are  construed  liberally  and  reasonably,  so  as  to 
cany  out  the  intention  of  the  parties  as  apparent  on  the  instru- 
ment {k).     It  is  often,  however,  difficult  to  apply  this  rule  in 


(jj)  A  clause  to  the  following  effect 
is  sometimes  now  inserted:  '* The  cargo 
is  to  be  discharged  with  all  despatch 
according  to  the  custom  of  the  port.** 
See  Fbitlethwaite  v.  Freeland^  4  Ex. 
D.  165,  and  in  Dom.  Froc.  1880.  It 
is  sometimes  provided  that  demurrage 
shall  not  be  payable  where  delajin  los^- 
ing  or  discharging  has  been  occasioned 
by  circumstances  bejond  the  control  of 
the  merchants,  and  in  some  cases  the 
charter  stipulates  that  despatch  monej 
at  so  much  per  hour  shall  be  paid  on 
any  time  saved  in  loading  or  discharg- 
ing. See  Laing  v.  Hallway ,  3  Q.  B.  D. 
437. 


(A)  See  as  to  the  construction  of  this 
clause,  Skand  v.  Sandertonf  4  H.  &  N. 
381 ;  Kern  v.  Deslandet,  10  C.  B.,  N.  S. 
205  ;  Fearwn  v.  Gotehat,  17  C.  B.,  N.  S. 
352,  axid  poatf  p.  310. 

(0  See  GUkison  y.Middleton,  2  G.  B., 
N.  S.  134,  and  po8t,  p.  402. 

(Ar)  Oahey  v.  ITiekSy  Oro.  Jac.  263; 
Marshall  v.  De  la  Ihrr,  1  £sp.  368. 
See  also  the  judgment  of  Lord  Mans- 
field in  Hall  v.  Cazenove,  4  East,  477, 
Soamea  v.  Lonergan^  2  B.  &  C.  664,  the 
judgment  of  Maule,  J.,  in  Crosier  v. 
Smith,  1  M.  &  Gr.  416,  Browne  v.  J7«r- 
ton,  17  L.  J.,  Q.  B.  49,  the  judnnent 
of  Bjles,  J., in  ValenU  v.  Oibhs^  6  C.  B., 
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oonseqiienoe  of  the  short  and  ambiguous  terms  in  which  these 
contracts  are  not  uncommonly  expressed.  If  the  charter-party 
is  under  seal,  the  paiiies,  as  in  the  case  of  other  deeds,  are  not 
estopped  from  showing  that  it  was  executed  on  a  day  different 
from  the  day  of  its  date.  It  will  also,  in  this  case,  like  any 
other  deed,  speak  from  its  delivery  or  execution,  and  not  from 
its  date;  and  words  indicating  time  by  relation  will  be  con- 
strued to  relate  to  the  delivery  or  execution,  and  not  to  the 
date,  unless  it  be  referred  to  in  terms ;  and  even  then,  the  same 
rule  of  construction  will  be  applied  if  the  date  is  an  impossible 
one  (m). 

It  is  for  the  Court  to  construe  aU  written  contracts,  but  if 
particular  words  have  obtained  by  mercantile  or  other  usage  a 
peculiar  meaning,  it  is  for  the  jury  to  say  what  the  meaning  of 
these  expressions  is,  and  then  for  the  Court  to  decide  on  the 
meaning  of  the  contract  (n). 

In  charter-parties,  as  in  other  mercantile  contracts,  the  expres- 
sion *^  a  month  "  is  construed  to  mean  a  calendar  month  (o). 

It  is  important  to  recollect,  that  although  mercantile  contracts 
are  construed  liberally  and  reasonably,  their  express  terms  can- 
not be  extended  by  implication.     Therefore,  where  a  contract 


K.  S.  286,  and  Dimech  y.  Corletl,  12 
Moo.  P.  C.  G.  199.  It  is  important  to 
bear  in  mind,  that  although  in  the 
earlier  cases  the  Courts  of  law  not  un- 
frequently  rejected,  or  explained  away 
hanh  and  oppressLTe  stipulations  con- 
tained in  agreements,  thus,  in  effect, 
wmlriup  new  contracts  for  the  parties, 
the  nue  acted  upon  at  present  is  to 
give  to  dear  and  nnambigaons  stipula- 
tions their  obvious  meaning,  without 
reference  to  the  x>068ible  hardship  of  the 
consequences.  This  rule,  which  is 
founded  in  g^ood  sense,  and  tends  to 
make  persons  careful  at  the  time  when 
they  are  entering  into  contracts,  is  thus 
refeired  to  in  a  recent  judgment  of  the 
Court  of  Queen's  Bench.  **We  are 
dear,"  said  that  Court  in  Stadhard  v. 
Lee,  3  B.  &  S.  364,  <*  that  where  from 
the  whole  tenor  of  the  ag^reement  it  ap- 
pears tiiat  howeyer  unreasonable  and 
oppressiTe  a  stipulation  or  condition 
may  be,  tiie  one  party  intended  to  in- 
sist upon  and  the  other  to  submit  to 
it,  a  Oourt  of  justice  cannot  do  other- 
wise  than  give  f uU  effect  to  the  terms 
which  have  been  agreed  upon  between 
the  parties.  It  frequently  happens 
in  the  competition  which  notoriously 
exists  in  the  yarious  departments  of 


business,  that  persons  anxious  to  ob- 
tain contracts  submit  to  terms  which 
when  they  come  to  be  enforced  ap- 
pear harsh  and  oppressive.  From  the 
stringency  of  Bu<m  terms,  escape  is 
often  sought  by  endeayouring  to  read 
the  agreement  otherwise  than  accord- 
ing to  its  plain  meaning,  but  the  duty 
of  a  Court  in  such  cases  is  to  ascertain 
and  give  effect  to  the  intention  of  the 
parties  as  evidenced  by  the  agreement, 
and  though  where  the  language  of  the 
contract  will  admit  of  it,  it  should  be 
presumed  that  the  parties  meant  only 
what  was  reasonable,  yet  if  the  terms 
are  dear  and  unambiguous,  the  Court 
is  bound  to  g^ve  effect  to  them  without 
stopping  to  consider  how  far  they  may 
be  reasonable  or  not." 

(»i)  Hall  v.  Cazenove,  4  East,  477; 
SUele  v.  Mart,  4  B.  &  C.  272 ;  Stylee  y. 
Wardle,  ib  908. 

(fi)  Smith  v.  Bland,  Ry.  &  M.  260 ; 
Hutchiion  y.  Bowker,  bK,  &W,  635  ; 
Smith  v.  Thompson,  8  C.  B.  44.  See 
Alexander  v.  Vanderzee,  L.  R.,  7  0.  P. 
630;  AshforthY.  Bedford,  L.  R.,  9 C.  P. 
20 ;  Shand  y.  Botcee,  1  Q.  B.  D.  470,  2 
App.  Ca.  456. 

(o)  /o//y  y.  Younff,  1  Esp.  186 ;  see 
alcK)  Simpson  v.  Margitaon,  11  Q.  B.  23. 
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for  the  sale  of  a  cargo  of  Indian  oom  which  had  been  shipped 
abroad  contained  an  express  warranty  that  it  had  been  shipped 
^'  in  a  good  and  merchantable  condition/'  it  was  held  to  be  a 
misdirection  to  leave  to  the  jury  the  question  whether,  at  the 
time  of  the  shipment^  it  was  in  a  good  and  merchantable  con* 
dition/or  a  foreign  voyage  {p). 

Usage  admifl-      Charter-parties  may,  like  other  mercantile  contracts,  be  ex- 
plaincontract.  plained  but  not  contradicted,  by  evidence  of  the  usage  of  the 
particular  trade  to  which  the  contract  relates  (q). 

Thus,  where  the  contract  was  to  pay  so  much  freight  for  cotton, 
to  be  calculated  at  a  certain  number  of  feet  per  ton,  evidence  was 
admitted  to  show  that  there  was  an  usage  in  the  trade  to  pay 
according  to  the  measurement  taken  at  the  diiipping  port  before 
the  goods  were  loaded  (r).  So,  evidence  of  this  kind  is  admis- 
sible to  show  that  a  particular  mode  of  stowing  the  cctrgo  is 
FuUandoom-  proper  in  a  certain  trade  («).  In  a  case  where  the  charter-party 
P  oargo,  provided  that  "  a  full  and  complete  cargo  of  sugar  and  molasses" 
should  be  laden  on  board  the  ship  at  Trinidad,  it  was  held  that 
evidence  was  admissible  to  show  that  a  custom  existed  at  that 
place  to  load  sugar  and  molasses  in  puncheons,  and  con- 
sequently, that  a  cargo  loaded  in  this  way  was  a  suiEdent 
compliance  with  the  contract,  although  in  this  mode  of  packing 
there  was  necessarily  some  diminution  of  the  cctrgo  by  reason 
of  broken  stowage.  In  the  judgment  in  this  case,  the  principle 
laid  down  in  the  earlier  decisions,  namely,  that  the  evidence  in 
order  to  be  admissible  must  explain  the  contract,  and  not  contra- 
dict or  control  it,  was  clearly  recognized  (t). 

It  must  however  be  recollected,  that  the  character  and  descrip- 
tion of  evidence  admissible  in  these  cases  is  the  fact  of  a  general 
usage  and  practice  prevailing  in  the  particular  trade  or  business, 


(p)  Dickt(m  T.  Zizinia,  10  0.  B.  602. 

(q)  See  I*altner  t.  Blaekbum,  1  Bing. 
61,  which  was  a  oaae  of  a  policy  of  in- 
surance ;  Magct  y.  Atkinson^  2  M.  & 
W.  446 ;  and  Spartali  v.  Benecke^  10  C. 
B.  212.  In  Field  v.  Lelean,  6  H.  &  N. 
617,  doubts  were  expressed  in  the  Ex- 
chequer Chamber  as  to  the  ooirectness 
of  the  decision  in  Spartali  y.  Benecke^ 
although  the  principle  upon  which  that 
case  was  intended  to  to  decided  was 
recognized.  See  also  the  rules  laid 
down  in  the  judgments  in  MaUan  y. 
May,  13  M.  &  W.  517,  and  Coekhum 
y.  Alexander,  6  C.  B.  791 ;  and  poat. 


Chap.  VII.  iNsmuNCE. 

(r)  Bottoml4fy  y.  Forbes,  6  B.  N.  C. 
121 ;  see  also  Benson  y.  Schneider,  7 
Taunt.  271 ;  Haynee  y.  Holliday,  7  Bing. 
587 ;  The  Buesian  Steam  Navigation 
Company  y.  Silva,  13  C.  B.,  N.  S.  610 ; 
Buckle  y.  Knoop,  L.  R.,  2  £x.  125, 
333. 

(«)  Gould  y.  Oliver,  2  M.  &  Ghr.  208  ; 
see  Fctroeochino  y.  Bott,  L.  R.,  9  C.  P. 
355.     SeejMw/y  p.  313,  n.  (v). 

(0  Cuthbert  y.  Gumming,  10  Exch. 
809.  This  judgment  was  affirmed  in 
theExohequer  Chamber,  1 1  Exoh.  405. 


i^il^i*^ 
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not  the  judgment  and  opinion  of  the  witnesses  (w).  Where  a  Turn  to 
question  arose  as  to  the  meaning  of  the  words,  "  in  turn  to  de-  ®  ^®'* 
liyer"  at  the  port  of  Algiers,  it  was  held  that  the  testimony  of 
three  or  four  witnesses,  speaking  to  a  course  of  business  that  had 
grown  up  within  only  about  five  years,  and  with  reference  to 
charter-parties  differing  in  language  from  the  charter-party  in 
question,  was  not  sufficient  to  establish  such  a  general  usage  as  to 
enable  the  Court  to  construe  these  words  in  a  particular  way  («?). 

Where  it  was  required  by  a  charter-party  that  a  ship  should  Eegrulax  turns 
proceed  to  Newcastle  and  be  ready  to  take  on  board  a  cargo,  ^  ^  ^' 
consisting  partly  of  coals  and  partly  of  coke,  "  in  regular  turns 
of  loading."  It  appeared  that  at  Newcastle  the  loading  of 
coal  was  by  act  of  Parliament  regulated  by  "  turns,"  but  that 
there  was  no  statutory  regulation  as  to  the  loading  of  coke. 
An  action  having  been  brought  upon  the  charter-party  in  the 
County  Court  for  delay  in  loading  the  coke,  it  was  held  by  the 
Court  of  Common  Fleas  that  the  meaning  of  the  contract  was 
that  the  coal  should  be  loaded  according  to  the  provisions  of  the 
statute,  and  that  evidence  ought  to  have  been  admitted  to  show 
that  there  was  a  practice  or  usage  at  Newcastle  to  load  coke  in  a 
similar  manner  {x). 

In  an  action  (y)  by  a  shipowner  against  the  charterer  for  demur- 


(ii)  Cfunninffhamy.Fonblanquef6C.& 
P.  44 ;  ZewU  t.  Marshall,  7  M.  &  Gr. 
729. 

(f)  Bohertton  t.  Jackson.  2  C.  B.  413. 
8ee  as  to  the  meaning  oi  the  expres- 
sion *<  loading  in  turn,"  Taylor  y.  Clay, 
0  Q.  B.  713;  ^jn^Lawson  y.  Bumess,  1 
H.  &  C.  396.  See  as  to  the  meaning 
of  'Uoad  in  the  usual  and  customary 
manner,"  Tapscott  v.  Balfour,  L.  B,., 
8  0.  P.  46;  and  as  to  the  meaning  of 
*'  to  be  loaded  with  the  usual  despatch 
of  the  port,"  Asheroft  t.  The  Grow  Com" 
patty,  L.  It.,  9  Q.  B.  640.  And  see 
generallj  as  to  stipulations  respecting 
loading  cargo,  post,  p.  312.  As  to  the 
meaning  of  a  clause  m  a  charter-partv 
that  cargo  should  be  '  *  discharged  with 
all  despatch  according  to  the  custom  of 
the  port,"  see  Postletnwaite  v.  Freeland, 
4  Ex.  B.  156,  and  Dom.  Proc.  1880. 

{x)  Leidmam  v.  Sehultz,  14  C.  B.  38. 
Bat  in  a  subsequent  case  where  it  was 
agreed  by  l^e  charter-party  that  the 
smp  should  **load  with  aU  possible 
despatch,  in  the  customary  manner,  a 
full  and  complete  carg^  of  coke,  to  be 
loaded  in  legolar  turn ;"  the  Judge  at 
the  trial  hdd  that  eyidenoe  was  not 


admissible  to  show  that,  according  to 
a  custom  at  the  port  of  loading  under  a 
contract  so  framed,  the  shipowner  was 
bound  Q>royided  reasonable  despatch 
was  used)  to  wait  his  turn,  according 
to  a  list  kept  by  a  coke  manufacturer 
who  was  not  named  in  the  contract, 
but  whose  name  was  mentioned  at  the 
time  when  it  was  entered  into,  on  the 
ground  that  such  eyidence  would  be  in- 
consistentwith  the  terms  of  the  charter- 
party.  The  Court,  although  it  granted 
a  new  trial,  hesitated  to  declare  tnat  the 
Judge  was  wrong  in  rejecting  the  eyi- 
dence; Jfudson  y.  Clementson,  18  G.  B. 
212.  Where  a  charter-party  provided 
that  a  ship  should  proceed  to  a  parti- 
cular port,  and  there  load  a  full  cargo 
of  coals  in  the  customary  manner,  no 
time  being  mentioned,  it  was  held  that 
this  meant  a  loading  according  to  the 
usage  of  the  port,  and  within  a  reason- 
able time,  witiiout  reference  to  unfore- 
seen casualties;  Adams  y.  The  Royal 
Mail  Steam  Packet  Company,  6  0.  B., 
N.  S.  492.  But  see  Han^  v.  Drees' 
man,  23  L.  J.,  Ex.  210. 

{if)  Stsam  Company  Nbrden  v.  Demp' 
sey^  1  G.  P.  D.  664. 
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CJoznmenoe- 
ment  of 
demurrage 
days. 


rage,  it  appeared  that  the  cargo  oonsiBted  of  railway  sleepeis 
loaded  at  Biga,  under  a  charter-party  made  there,  by  which  it 
was  agreed  that  the  ship  should  carry  a  cargo  of  timber  to  liver- 
pool.  By  the  charter-party  it  was  provided,  that  the  cargo  should 
be  loaded  and  discharged  in  ten  days,  and  that  for  every  day 
beyond  demurrage  should  be  paid.  It  was  held  that  evidence 
was  admissible  on  behalf  of  the  defendant,  notwithstanding  that 
the  plaintiff  was  a  foreigner,  to  establish  a  custom  at  the  port  of 
Liverpool,  that  in  the  case  of  timber  ships  the  lay  days  com- 
menced only  from  the  mooring  of  the  vessel  at  the  quay  where 
by  the  regulations  she  was  allowed  to  discharge. 

In  one  case,  goods  were  shipped  at  New  Orleans,  and  by  the 
terms  of  the  bill  of  lading  they  were  deUverable  at  Liverpool 
to  order  or  assigns,  "  he  or  they  paying  freight  for  the  said 
goods  five-eighths  of  a  penny  sterling  per  pound,  with  five  per 
cent,  primage  and  average  accustomed."  It  was  admitted, 
that  by  a  custom  prevailing  at  Liverpool  in  the  trade  in  ques- 
tion three  months'  interest  or  discount  was  deducted  from 
freights  payable  under  bills  of  lading  on  goods  coming  from 
New  Orleans,  but  it  was  contended  by  the  shipowner  that  he 
was  entitled  to  the  full  freight,  the  custom  being  inconsistent 
with  the  written  contract.  It  was,  however,  held  by  the  Court 
of  Queen's  Bench,  that  the  custom  was  not  repugnant  to  the 
written  contract,  but  might  well  be  annexed  to  the  terms  of  the 
bill  of  lading  {a). 
As  near  as  In  a  recent  case,  where  by  a  charter-party  a  vessel  was  to 

^e  can  e  y  ^g^y^p  goods  at  One  of  certain  ports,  "  or  as  near  thereto  as  she 
can  safely  get,"  and  she  was  ordered  to  Hamburg,  and  the 
draught  of  the  vessel  with  the  cargo  on  board  was  too  great  to 
allow  her  to  get  up  the  river  to  Hamburg,  and  a  portion  of 


Bisoount. 


(a)  Broume  t.  Bymey  3  E.  &  B.  702. 
It  may  be  questioned  whether,  consis- 
tently  with  the  principles  sanctioned  by 
the  decisions  on  this  subject,  the  evi- 
dence was  not  in  this  case  inadmissible. 
See  the  observations  on  this  case  in 
Cuthbert  y.  Cummin ff^  10  Exch.  815; 
and  FhilHppa  v.  Briard,  1  H.  &  N.  26. 
See  also  ITall  v.  Janson,  4  E.  &  B.  600 ; 
and  Falkner  y.  EarUy  3  B.  &  S.  360.  In 
Fust  V.  Dowicy  33  L.  J.,  Q.  B.  N.  S. 
173,  34  L.  J.,  Q,  B.  127,  it  was  stipu- 
lated by  charter-party  that  a  uiip 
should  proceed  from  Liverpool  to  Syd- 
ney with  cargo  such  as  charterer  should 
direct,  and  tnat  a  specified  lump  sum 
should  be  paid  by  the  charterer  for  the 


use  of  the  vessel  on  condition  of  her  not 
taking  less  than  1,000  tons  of  weight 
and  measurement ;  it  was  proved  that 
a  cargo  of  weight  and  measurement 
was  usually  one  third  weight  goods 
and  two  triirds  measurement  goods, 
but  that  the  ordinary  proportions  of 
weight  and  measurement  cargo  for  the 
Sydney  market  were  two  thiras  weight 
and  one  third  measurement.  It  was 
held  that  the  words  in  the  charter- 
party  were  to  be  considered  as  intro^ 
duced  as  a  test  of  the  general  capacity 
of  the  ship,  and  with  reference  to  or^* 
dinary  gtx)ds,  and  were  not  to  be  con- 
strued as  having  reference  to  a  cargo 
for  the  Sydney  market. 
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her  cargo  was  discharged  at  Stade,  whioli  was  as  near  Hamburg 
as  the  vessel  with  her  full  cargo  could  safely  get,  the  defendant 
pleaded  that  by  the  custom  of  the  port  of  Hamburg  he  was  not 
bound  to  take  delivery  elsewhere  than  at  Hamburg.  This  de- 
fence was  held  bad,  on  the  ground  that  such  a  custom  was 
inconsistent  with  the  written  contract  (6). 

Where  a  declaration  stated  that  a  charter-party  had  been  New  term 
entered  into  between  the  plaintiflEs  as  charterers,  and  the  de-  ^exedby 
f endant  as  the  owner  of  a  ship,  under  which  the  ship  had  carried  cnstom. 
a  cargo  from  London  to  Hong  Kong,  consigned  to  the  agents 
of  the  plaintiffs  at  Hong  Kong  free  of  commission  on  the  charter, 
and  then  proceeded  to  allege,  that  under  such  a  charter  the 
agents  of  the  plaintiffs  at  Hong  Kong  were,  by  the  custom  of 
merchants  in  London,  entitled  to  procure  a  charter  or  cctrgo 
for  the  ship  for  any  voyage  from  Hong  Kong,  being  paid 
thereon  a  broker's  commission  on  any  freight  payable  under  such 
charter,  unless  this  right  was  excluded  by  express  contract,  it 
was  held  that  the  declaration  was  bad,  since  the  custom  did  not 
explain  the  charter,  but  added  a  new  term  to  it  (o). 

In  a  case  where  goods  had  been  purchased  by  a  broker  for  an  Usage  may 
undisclosed  principal,  but  a  note  was  signed  at  the  time  of  the  ^i^ag^ 
purchase  representing  that  the  goods  so  purchased  were  sold  by  principal 
the  broker  to  his  principal  (not  however  naming  him)  for  the  per- 
sons who  acted  as  the  brokers  of  the  sellers,  it  was  held  that  evi- 
dence was  admissible  to  prove  an  alleged  custom  or  usage  in  the 
paiiicular  trade,  that  when  a  broker  purchased  without  disclosing 
his  principal,  he  was  himself  liable  as  purchaser  {d).  So,  where 
the  defendants,  acting  as  agents  for  an  undisclosed  principal, 
chartered  a  ship  and  signed  the  charter  as  '^  agents  to  mer- 
chants," they  were  held  bound  by  the  charter-party,  upon  proof 
of  a  trade  usage  in  such  cases,  that  if  the  principal's  name  is  not 
disclosed  within  a  reasonable  time  after  the  signing  of  the 
charter-party,  the  agent  shall  be  personally  liable  (^).  But  it 
has  been  recently  decided  by  the  House  of  Lords,  that  where  a 
person  instructs  a  broker  to  buy  for  him  goods  in  a  particular 
market,  a  usage  of  the  market  of  a  peculiar  character,  converting 

(b)  Haytm  y.  Irwin,  5  0.  P.  D.  130.  WiUes,  J.,  dissentientibiis,  1  E.,  B.  k 

Ab  to  the  meaning  of   these  words  E.  1004,  and  see  iTiAP^y.J/Mr^  L.B., 

generally,  w^pott,  p.  320,  n.  (/).  7  Q.  B.  126. 

{c)  FhiUipp9Y»Briard^\'EL,k'^.2\.  (e)  Sutchimon    v.    Tatham,   L.   R., 

(d)  Hutnfrey  v.  DaUy  7  E.  &  B.  266.  8  G.  P.  482.    See  Housih  t.  Mamanos, 

Affirmed  Cam.  Scaoc.,  Martin,  B.,  and  4  Ex.  D.  104. 


er 
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the  broker  employed  to  buy  into  a  principal  selling  for  himself, 
of  which  the  person  who  has  employed  the  broker  is  ignorant, 
is  not  binding  upon  him  (^). 


Woidsof 
description. 

Qaantiij  of 
cargo. 


Capadiy  of 
ship. 


It  sometimes  happens  that  words  are  used  in  a  charter-party 
which  are  mere  words  of  description,  and  do  not  form  any  part 
of  the  contract.  Thus,  when  by  charter-party  it  was  agreed  that 
a  ship  should  proceed  alongside  a  hulk  at  a  foreign  port  and 
take  on  board  therefrom  '^  the  cargo  put  on  board  thereof  and 
forming  the  cargo  brought  by  The  Oriente,  being  470  tons  of 
guano  more  or  less,"  and  deliyer  the  same  in  the  United  Eing- 
dom,  freight  to  be  paid  at  a  certain  rate  per  ton,  it  was  held  that 
the  words  ^'  being  470  tons  of  guano  "  did  not  form  part  of  the  con- 
tract, but  amounted  to  a  mere  representation,  and  that,  although 
the  cargo  turned  out  to  be  only  344  tons,  yet  as  the  representa- 
tion was  made  without  fraud,  the  shipowner  could  maintain  no 
action  against  the  shipper  (/).  Where  a  merchant  agreed  by 
charter-party  to  load  a  full  cargo,  the  ship  being  within  his  reach 
for  the  purpose  of  examination,  and  the  burthen  mentioned  in  the 
description  of  the  ship  at  the  commencement  of  the  charter-party 
was  "  261  tons  or  thereabouts,"  which  was,  in  fact,  considerably 
below  the  real  tonnage,  it  was  held  that  he  was  not  dischai^ed 
by  loading  the  number  of  tons  by  which  the  burthen  had  been 
described  (ff). 

But,  as  a  general  rule,  words  used  in  a  charter-party,  if  not 
qualified  by  the  context,  must  be  regarded  as  forming  part  of 
the  contract,  and  the  parties  to  the  charter-party  must  be  under- 
stood as  stipulating  that  the  description  or  representations  con- 
tained in  the  charter-party  are  correct.   Where,  in  a  charter-party 


(e)  jRobinstm  ▼.  Mollett^  L.  K.,  7  H.  L. 
802,  and  see  Sweeting  ▼.  Fearce^  9  C.  B., 
N.  S.  634. 

if)  In  Gibbt  V.  Orey,  2  H.  &  N.  22 ; 
Barker  v.  Windle,  6  E.  &  B.  676,  the 
charter-party  described  a  ship  as  '*  of 
the  measurement  of  180  to  200  tons  or 
thereabouts,"  the  Court  was  of  opinion 
that  this  statement  did  not  amount  to 
a  warranty  as  to  the  tonnage,  but  was 
a  matter  of  description  only,  and  con- 
sequently that  the  charterer,  who  had 
contracted  to  put  on  board  a  complete 
cargo,  cotdd  not  refuse  to  load  on  dis- 
coyering  that  the  tonnage,  in  fact, 
slightly  exceeded  267  tons.  In  that  case 
Willes,  J.,  said,  I  think  there  was  no 
warranty  of  the  tonnage ;  the  state- 


ment in  the  charter-party  was  nothing 
more  than  a  representation  of  the  bdid 
of  the  owners  upon  that  point. 

is)  Hunter  ▼.  Fry,  2  B.  &  A.  421 ; 
but  see  Morris  y.  Levieon,  L.  B.,  1  G. 
P.  D.  166,  and  see  post,  313  ;  see  also 
MoUoy,  B.  2,  c.  4,  s.  8.  See  as  to  the 
meaning  in  contracts  for  the  sale  of 
g^oods  of  the  expressions  ''say  from 
1000  to  1230  gallons,"  and ''say  not 
less  than  100 packs,"  OwiUim  y.  Daniell, 
2  C. ,  M.  &  B.  61,  and  Leeminyy,  Snaith, 
16  Q.  B.  276.  As  to  the  meaning  of 
the  word  **  about,"  when  pr^xed  to  a 
quantity,  see  Cross  y.  Elgin,  2  B.  &  Ad. 
106;  Bourne  y.  Seymour,  16  G.  B.  337 ; 
Moore  y.  Campbell,  10  Exch.  323. 
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made  at  New  York  between  British  subjects,  a  ship  was  de- 
scribed as  the  A 1  Br.  brig  Hannah  Eastee  of  Liverpool,  it  was  Glass,  pod- 
held  that  this  was  an  undertaking  that  the  ship  was  then  classed  of'^^.  ^ 
A 1  at  Lloyd's  (A).  Where  a  charter-party  contained  the  words 
^*  expected  to  be  at  Alexandria  about  15th  December,"  it  was 
held  that  these  words  were  not  mere  words  of  description,  but 
were  in  the  nature  of  a  warranty  that  the  ship,  at  the  time  of 
the  making  of  the  charter-party,  was  in  such  a  part  of  the  world 
that  she  might  reasonably  be  expected  to  be  at  Alexandria  on 
the  day  named  («).  Where  goods  were  shipped  imder  a  bill  of 
lading  which  contained  the  words,  shipped  on  board  ''  the  steam- 
ship "  H.,  with  liberty  to  tranship  the  goods  into  any  "  other 
steamer,"  it  was  held  that  the  shipper  of  the  goods  was  entitled 
to  have  them  carried  by  a  vessel,  the  principal  motive  of  which 
during  the  voyage  should  be  steam.  The  same  rule  would  hold 
good  with  respect  to  similar  words  in  a  charter-party  (y ). 


It  is  often  difficult  in  construing  charter-parties  to  ascertain  Conditioks 
whether  particular  stipulations  amoimt  to  conditions  precedent.  ^*^^^^^'' 
This  is  to  be  determined  by  seeking  for  the  intention  of  the 
parties  as  apparent  on  the  instrument^  and  from  the  surrounding 
circumstaneesj  and  by  applying  the  ordinary  rules  of  con- 
struction to  each  particular  case.  It  does  not  depend  on 
any  formal  arrangement  of  the  words,  but  on  the  reason  and 
sense  of  the  thing,  as  it  is  to  be  collected  from  the  whole  con- 
tract (i).  Generally  speaking,  any  stipulation  which  goes  only 
to  a  portion  of  the  consideration,  or,  in  other  words,  the  breach 
of  which  would  deprive  the  party  who  has  a  right  to  insist 
upon  it  of  a  portion  only  of  the  .benefit  of  his  contract,  will  be 
construed  not  to  be  a  condition  precedent  (/).    It  must,  how- 


(h)  Eouth  y.  Macmillan^  33  L.  J., 
Ezoh.  88.  Where  a  ship  is  described 
in  the  chaiter-partj  as  A  1 ,  thia  is  not 
a  warranty  that  she  shaU  continue  so ; 
Hurtt  T.  Oa^wne,  18  C.  B.  144;  French 
V.  Kewgasa,  3  C.  P.  D.  163. 

(i)  Otrkling  y.  Jfassep,  L.  B.,  8  G.  P. 
395. 

{J)  Fraaer  r.  Telegraph  Construction 
Companff,  h,  B,,^  1  Q.B.  670.  See  aim 
The  Parana,  1  P.  D.  462 ;  2  P.  D.  118. 

(k)  **  The  law  wiU  rather  inyert  the 
woroB  than  peryert  the  senae, ' '  Bacon's 
Law  Tracts,  236.  Case  of  Beyocation 
of  Uses.  See  also  the  j  udgment  of  the 
Priyy  Council  in  Dimech  y.  Corlett,  12 


Moo.  P.  C.  G.  199,  where  it  is  said,  <<It 
is  important  not  to  giye  to  mercantile 
instruments  an  unnecessariljstrictoon- 
struction,  but  such  a  one  as,  with  re- 
ference to  the  context,  and  the  object 
of  the  contract,  will  best  effectuate  the 
obyious  and  expressed  intent  of  the 
parties.'' 

(/)  Boone  y.  Eyre,  1  H.  Bl.  273,  n.  («); 
Shubriek  y.  Salmond,  3  Burr.  1637; 
MUehieY.  Atkinson,  10  East,  296 ;  FuUer 
Y.  Staniforth,  11  East,  232;  Storer  y. 
Gordon,  8  M.  &  S.  308 ;  FothergiU  y. 
WaUon,  8  Taunt.  676;  Shadforth  y. 
Biggin,  3  Gamp.  385,  and  note,  p.  387; 
Leffell  y.  Brockel^nk,  4  Price,  86;  8,  C. 
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ever,  be  recollected  that  this  rule,  although  a  very  useful  one,  is 
only  a  rule  of  construction^  a  means  of  discovering  the  inten- 
tion of  the  parties,  to  be  applied  where  the  words  will  bear 
either  sense.  For  it  is  clear  that  the  Courts  will  not  make 
contracts  for  the  parties,  and  that  if  they  use  language  which 
distinctly  shows  that  they  intend  such  a  stipulation  to  be  a  con- 
dition precedent,  it  will  be  so  construed  (w).  Constructions, 
however,  leading  to  absurd  and  imreasonable  results  will  be 
avoided,  if  this  can  be  done  without  violence  to  the  terms  used, 
because  where  the  intention  is  not  clearly  expressed  the  parties 
will  not  be  presumed  to  have  meant  to  make  an  absurd  or  un- 
reasonable contract  (n). 

The  following  cases  will  show  the  application  of  these  rules. 
Stipulation  to  Where  a  memorandum  of  charter  contained  the  words  ''  the 
muLef daie!  vessel  to  sail  from  England  on  or  before  the  4th  of  February 
next;"  it  was  held  that  this  stipulation  formed  a  condition 
precedent,  as  the  whole  success  of  a  mercantile  adventure  de- 
pends ordinarily  on  the  commencement  of  the  voyage  by  a 
given  time  (o).  So,  where  the  charter-party  provided  that  the 
ship  should  sail  from  Amsterdam  for  Liverpool  '^  on  or  before  the 
15th  March  next,"  it  was  held  that  the  sailing  of  the  ship  on  or 
before  that  day  was  a  condition  precedent  to  the  obligation  of  the 
charter  to  load  the  vessel  at  Liverpool,  although  the  sailing  of 
the  ship  was  prevented  by  one  of  the  perils  excepted  in  the 
charter-party,  and  the  ordinary  exception  of  perils  of  the  seas 
&c.  contained  in  the  charter  was  followed  by  the  words  "  through- 


3  Bligh,  661 ;  Glaholm  v.  Bays,  2H.  & 
6r.  257 ;  see  also  the  notes  to  Tordage 
V.  Cofe,  1  Wms.  Saund.  319  1;  Dimech. 
V.  Corlett,  12  Moo.  P.  0.  0.  199 ;  Ro- 
berts V.  Brett,  6  C.  B.,  N.  S.  611 ;  11 
H.  L.  0.  337;  34  L.  J.,  C.  P.  241; 
Soare  v.  Rennie,  6  H.  &  N.  19 ;  Seeger 
V.  Buthie,  8  0.  B. ,  N.  S.  46 ;  TAtf  London 
Gas  Light  Company  t.  The  Chelsea  Vestry, 
ib.  215,  and  Behn  y.  Bumess,  1  B.  &  S. 
877 ;  ^.  C.y  m  Cam.  Scacc.,  32  L.  J., 
Q.  B.  204 ;  Carter  v.  Scargill,  L.  R., 
10  Q.  B.  664. 

(w)  Bright  v.  Cooper,  1  Brownl.  21 ; 
Stavers  v.  Curlifig,  3  Bing.  N.  C.  368. 
*'  Parties  maj  think  some  matter,  ap- 
parently of  very  littie  importance, 
essential,  and  if  they  sufficiently  ex- 
press an  intention  to  make  the  literal 
fulfilment  of  such  a  thing  a  condition 
precedent  it  will  be  one ;  or  they 
may  think  that  the  performance  of 


some  matter,  apparontiy  of  essential 
importance,  and  primd  facie  a  condi- 
tion precedent,  is  not  r^dly  yital,  and 
may  be  compensated  for  in  damages  ; 
and  if  they  sufficiently  expressed 
such  an  intention  it  will  not  be  a 
condition  precedent."  Fer  Black- 
bum,  J.,  Bettini  v.  Gye,  1  Q.  B.  D.  186. 

i^i)  SeB  the  judgment  of  Lord  EUen- 
borough  in  Hall  y.  Casenove,  4  East, 
477  ;  Bommann  y.  Tooke,  1  Camp.  377; 
Fuller  y.  Staniforth,  11  East,  232; 
Thompson  y.  Inglis,  3  Camp.  428 ;  and 
Cranston  y.  Marshall,  6  Ex.  395 ;  Waugh 
y.  Morris,  L.  R.,  8  Q.  B.  202 ;  Cargo  ex 
Argos,  L.  R.,  6  P.  C.  134. 

{p)  Glaholm  y.  Hays,  2  M.  &  Gr.  267. 
It  was  held  to  be  otherwise  where  the 
charter-party  had  not  been  executed 
until  after  the  day  named;  Hall  y. 
Cazenove,  4  East,  477. 
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out  the  charter-party  "  (p).  Where  by  a  charter-party  it  was  To  be  ready 
agreed,  among  other  things,  that  the  ship  should  load  in  the  ^  *  ^^^ 
London  Docks,  and  there  take  on  board  a  cargo,  that  the 
captain  should  attend  daily  at  a  broker's  office  to  sign  bills  of 
lading  as  customary,  and  that  the  ship  should  be  ready  for  load- 
ing on  or  before  the  10th  of  November,  or  that  the  charterers 
should  have  the  option  of  cancelling  the  agreement,  it  was  held 
that  the  stipulation  as  to  the  day  on  which  the  ship  was  to  be 
ready  was  a  condition  precedent ;  but  that  it  was  otherwise  as 
to  the  attendance  of  the  master  at  the  broker's  office  to  sign 
bills  of  lading  {q). 

And  a  proyision  in  a  charter-party,  that  a  ship  should  be  reculy 
to  sail  '*  in  all  May,"  was  also  held  to  be  a  condition  precedent  (r) . 
Where  a  charter-party  described  the  ship  as  then  at  sea  and  Statement 
^'  haying  sailed  three  weeks  ago,"  this  was  considered  to  be  a  had  railed, 
material  statement  and  to  amount  to  a  warranty  of  the  fact  («) ; 
and  in  an  action  against  the  charterer  for  refusing  to  load  the 
ship,  a  plea  stating  that  time  was  an  essential  part  of  the  con- 
tract, and  that  the  vessel  had  sailed  materially  later,  was  held  to 
afford  a  good  defence. 

Where  a  plaintiff  covenanted  that  his  ship  should  sail  on  a  To  sail  with 
voyage  for  Cadiz  with  the  next  wind,  and  the  defendant  cove-  "®*  ^^^  ' 
nanted  that  if  the  ship  went  the  intended  voyage  and  returned 
to  the  Downs  the  plaintiff  should  be  paid  so  much  for  the 
voyage,  and  the  voyage  was  performed  without  unreasonable 
delay,  although  the  ship  did  not  sail  with  the  next  wind,  it  was  held 
that  the  plaintiff  was  entitled  tQ  recover  the  stipulated  freight  (t). 


(p)  Crooeketcit  v.  Fletcher,  1  H.  &  N". 

(g)  Seeger  v.  Duthie,  8  C.  B.,  N.  S. 
46.  As  to  whether,  when  no  precise 
time  lor  sailing  is  mentioned,  the  sail- 
ing in  a  reasonable  time  is  a  condition 
precedent  or  merely  matter  of  cross 
action,  see  the  judgment  of  Bylee,  J., 
in  this  case ;  also  M* Andrew  y.  Adamty 
1  Bing.  N.  G.  29,  and  Tarraboehia  t. 
Hiekie,  1  H.  &  K.  183. 
^r)  Oliver  v.  Fielden,  4  Exch.  136. 
Where  a  cargo  of  wheat  was  sold  and 
described  in  the  bought  and  sold  note 
as  ''shipped  per  Mimbells  as  per  bill  of 
lading,  dated  September  or  October," 
it  was  held  that  tne  period  of  shipment 
did  not  amount  to  a  condition,  so  as  to 
entitle  the  bujer  to  rescind  the  contract 
on  its  appearing  that  the  wheat  had 
been  shipped  at  another  time;  Oattomo 


Y.Adams,  12  C.  B.,  N.  S.  660. 

(a)  OUive  v.  Booker,  I  Exch.  416. 
Some  doubt  was  thrown  upon  this  case 
by  the  decision  of  the  Privy  Council  in 
JHmeeh  ▼.  Corlett,  12  Moo.  P.  C.  0.  199, 
see  post,  p.  303.  But  it  was  approved 
of  by  the  Exchequer  Chamber  in  Behn 
V.  Bumsss,  32  L.  J.,  Q.  B.  204,  where 
all  the  cases  are  reviewed,  and  an  at- 
tempt is  made  to  reconcile  them.  See 
post,  p.  306.  A  mere  representation 
made  at  the  time  of  the  making  of  the 
charter-party  as  to  the  Bhip*s  position, 
and  which  is  described  as  sucin  on  the 
pleadings,  cannot,  of  course,  be  insisted 
upon  as  a  warranty;  Elliot  v.  Von 
Glehn,  13  Q.  B.  632. 

{t)  Constadley.Cloberie,TtihD0r,  Z97; 
see  also  Bornmann  y.  lioke,  1  Camp. 
377. 
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Stipulations 
M  to  convoy. 


Seaworthiness 
of  ship. 


Where  it  was  covenanted  by  a  charter-party  that  the  vessel 
should  proceed  with  the  first  convoy  from  England  for  Spain  or 
Portugal,  and  the  master  proceeded  with  an  outward  cargo  to 
Lisbon,  and  brought  home  and  delivered  a  return  cargo  to  the 
freighter  in  London,  it  was  held  that  the  object  of  the  contract  was 
the  performance  of  the  voyage,  that  the  stipulation  about  sailing 
with  the  first  convoy  was  not  a  condition  precedent,  and  that 
the  freight  for  the  voyage  actually  performed  was  recoverable  {u). 
In  another  case,  in  which  the  merchant  agreed  to  load  at  a 
foreign  port  a  complete  cargo,  and  to  despatch  the  ship  in  time  to 
join  a  convoy  that  should  sail  for  England  on  the  1st  of  August: 
the  ship  was  ready  to  load  at  the  foreign  port  on  the  14th  of 
July,  and  there  was  time  to  have  loaded  her  with  a  full  cargo 
before  the  22nd,  when  the  convoy  sailed.  On  that  day  only  a 
small  quantity  of  goods  had  been  supplied,  and  the  master  of 
the  ship  refused  to  remain  longer,  and  sailed  with  the  convoy. 
Lord  EUenborough  ruled  at  Nisi  Frius  that  the  covenant  must 
receive  a  reasonable  construction,  and  that  the  master  was  not 
bound  to  wait  imtil  the  day  mentioned,  there  having  been  suffi- 
cient time  to  load  before  the  day  on  which  the  convoy  actually 
sailed  (a;). 

Where  the  owner  covenanted  that  he  would  make  the  ship 
tight  and  strong  for  the  voyage  and  keep  her  so,  and  the  freighter 
took  the  ship  into  his  service  and  used  her  for  some  time,  it  was 
held,  that  he  could  not  insiBt  that  this  covenant  was  a  condition 
precedent  and  resist  the  payment  of  freight  on  the  groimd  of 
its  not  having  been  performed  (y). 

Li  a  later  case  in  the  Queen's  Bench,  where  a  charter-party 
provided  that  the  ship,  ^'  being  tight,  staimch  and  strong,  and 
every  way  fitted  for  the  voyage,"  should  load  a  cargo  at  Sunder- 
land and  therewith  proceed  to  Constantinople,  and  that  a  portion 
of  the  freight  should  be  advanced  on  the  ship  having  sailed,  it 
was  held,  that  the  sailing  of  the  ship  in  a  seaworthy  condition 
was  made  by  the  charter-party  a  condition  precedent  to  the 


J 


[II)  Davidwnr.  Oxcynne,  12  East,  381. 

Ix)  Thompson  v.  Inglia,  3  Gamp.  428. 

lere  the  freight  was  to  be  paid  on 
the  right  delivery  of  the  cargo  at  a 
particular  port,  and  the  delivery  was 
prevented  by  a  hostile  occupation  of 
this  port,  it  was  held  that  the  event  on 
which  the  freight  was  made  payable 
had  not  happened.     See  Liddard  v. 


Lope»f  10  East,  626,  and  the  oases  cited 
posty  p.  363. 

(S^)  Haielochv.  Oeddea,  10  East,  655; 
see  also  Clipsham  v.  VertuCy  5  Q.  B. 
266.  It  will  be  observed  that  these 
cases  proceeded,  to  some  extent,  on  tiie 
ground  that  there  had  been  a  beneficial 
performance  of  part  of  the  contract. 
h^  potty  p.  307,  n.  (</). 
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payment  of  freight  in  advance;  and  oonsequentlj  that  to  an 
action  for  a  portion  of  the  freight  agreed  to  be  advanced  it  was 
a  good  plea  that  at  the  commencement  of  the  voyage  the  ship 
was  not  tight,  staimch,  &c.,  and  that  by  reason  thereof  the  ship 
and  cargo  were  wholly  lost  (z).  As  we  shall  see  hereafter,  the 
shipowner  is  in  all  cases  bound  to  provide  a  seaworthy  ship. 
Tet  the  circumstance  that  the  ship  was  not  seaworthy  at  the  date 
of  the  charter  does  not  necessarily  entitle  the  charterer  to  throw 
up  the  charter-party.  Thus,  in  a  case  where  a  charter-party 
stipulated  that  a  vessel  then  lying  at  Fiume,  being  tight, 
staunch  and  strong,  and  every  way  fitted  for  the  voyage,  should, 
with  all  convenient  speed,  sail  from  Fiume  to  Cardiff,  and  there 
load  cargo,  the  vessel  sailed  to  Cardiff,  and  it  was  found  that  the  • 
vessel  was  seaworthy  when  she  arrived  at  Cardiff,  although  she 
was  not  seaworthy  when  she  left  Fiume,  and  that  the  object  of  the 
charter-party  was  not  frustrated  by  reason  of  the  unseaworthiness 
of  the  vessel  at  Fiume,  it  was  held  that  the  charterer  was  not 
entitled  to  refuse  to  load  the  vessel  on  the  groimd  that  the 
words  ^' tight,  staunch  and  strong"  constituted  a  condition 
precedent  (a) . 

Some  of  these  decisions  do  not  admit  of  being  reconciled, 
and  attention  must  now  be  called  to  two  important  modem 
cases,  in  the  later  of  which  the  earlier  authorities  on  this  ques- 
tion were  reviewed. 

It  is  necessary  to  state  the  leading  facts  of  the  first  of  these  Gases  in 
cases  in  som^  detail.    It  was  an  appeal  to  the  Privy  Councn;  Sriti^''' 
and  it  appeared  that  a  ship  had  been  described  in  a  charter-  areroTiewed. 
party  made  at  Malta,  as  ^'coppered  A  1,  of  Malta,  and  note  at 


(2)  ThompsM  ▼.  GiUeapy.  6  E.  &  B. 
209.  0rav99  ▼.  Legg^  9£xcti.  709  ;  Bo- 
berts  T.  Br^t,  18  C.  B.  661 ;  S,  (7.,  in 
error,  6  C.  B.,  N.  S.  611,  Sharpy. 
Chbhf,  1 H.  &  K.  801,  Eudaon  v.  BUUm, 
6  £.  &  B.  665,  Jloare  v.  EennU,  5  H.  & 
N.  19,  93idLBomlhn  y.  Lupton,  16  C.  B., 
N.  S.  113,  are  also  modem  cases  in 
whioh  questions  as  to  conditions  pre- 
cedent nave  been  discussed.  The  judg- 
ment of  Lord  Ellenborough  in  Lyon  y. 
MelUy  6  East,  428,  is  consistent  with 
the  decision  in  Thompaon  y.  OiUeapy, 
See  also  Shower  y.  Cudmore,  Sir  T. 
Jones,  216. 

(a)  Tarrdboehia  y.  Hiekie,  1  K.  &  K. 
183;  "tm/!M<"  it  is  said  in  the  mar- 
ginal note  to  this  case  '*  hy  the  hreaeh 


of  8ueh  atipulatioM  the  object  of  the 
voyage  U  wholly  frustrated.**  Probably 
this  means  **  unless  the  stipulation  be 
of  such  a  nature  that  the  breach  of  it 
will  frustrate  the  object  of  theyojage." 
In  this  case  the  Court  was  of  opinion, 
that  the  sailing  with  conyenient  speed 
or  in  a  reasonable  time,  was  not  a  con- 
dition precedent.  There  is  no  doubt, 
howeyer,  that  eyen  in  the  absence  of  an 
express  agreement  as  to  time,  it  is  an 
implied  stipulation  in  all  charters,  the 
breach  of  which  would  form  the  ground 
of  an  action  or  counterclaim,  that  there 
shall  be  no  unreasonable  or  unusual 
deUy  in  the  commencement  of  the 
yoyage.  See  M* Andrew  y.  Adams,  1 
Bing.  N.  C.  29. 
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anchor  in  this  port;*^  and  that  it  had  been  agreed  by  the 
charter  that  she  should  with  all  convenient  speed  proceed  in 
ballast  to  Alexandria,  and  there  load  a  cargo  of  grain  or  other 
lawful  merchandize  for  the  charterers.  At  the  time  of  the 
making  of  the  charter-party  the  ship  was  not,  in  fact,  at  anchor 
in  the  port  mentioned,  or  indeed  afloat,  but  was  in  a  dry  dock 
being  coppered,  and  more  than  a  month  occurred  before  she 
was  ready  to  sail.  She  was  then  detained  for  two  days  more  at 
Malta,  and  afterwards  sailed  for  and  reached  Alexandria,  about 
twelve  days  later.  About  a  fortnight  after  the  making  of  the 
charter,  the  agent  of  the  charterer  at  Alexandria  (who  had  been 
advised  of  the  making  of  the  charter,  and  to  whom  the  instru- 
ment had  been  sent)  had  ceded  to  a  third  person  residing  there 
all  the  interest  of  the  charterer  imder  the  contract.  This  was 
done  by  an  instrument  of  cession  made  without  the  privity  of 
the  shipowners  or  the  master.  The  rates  of  freight  had  fallen 
at  Alexandria  between  the  date  of  the  charter-party  and  the 
making  of  the  cession,  and  afterwards  fell  still  more.  A  few 
days  before  the  ship  left  Malta,  the  cessionary  had  complained 
by  proceedings  in  the  chancery  of  one  of  the  Consulates  at 
Alexandria  against  the  charterer's  agent,  alleging  that  the 
vessel  had,  contrary  to  the  terms  of  the  charter,  not  then  left 
Malta.  A  few  days  after  this,  and  three  days  before  the  ship 
left  Malta,  the  charterer  had  entered  a  protest  in  the  Commer- 
cial Court  there  against  the  master  and  shipowners,  alleging 
that  he  had  then  just  discovered  that  the  vessel  was  still  at 
Malta,  and  claiming  for  aU  damages  that  might  be  caused  by 
her  delayed  departure.  When  the  ship  reached  Alexandria, 
the  master  wrote  to  the  charterer's  agent  there,  applying  for  a 
cargo.  The  agent  forwarded  the  letter  to  the  charterer's  ces- 
sionary, who  wrote  back  to  him  in  answer,  that  the  "  immense 
delay  "  had  destroyed  the  cession.  During  the  running  of  the 
lay  days  much  discussion  and  several  legal  proceedings  took 
place  between  the  charterer's  agent  and  the  cessionary  with 
reference  to  the  cession,  and  the  former  stated  to  the  master 
that  the  cessionary  was  the  possessor  of  the  charter-party,  and 
was  to  be  looked  on  as  the  agent  of  the  charterer.  During  these 
discussions  an  offer  was  made  to  the  master  by  the  cessionary 
to  provide  a  cargo,  if  the  indemnity  which  he  claimed  for  the 
delay  at  Malta  was  settled.  This  offer  was  not  accepted,  and 
no  cargo  was  found  by  either  the  cessionary  or  by  the  char- 
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terer's  Alexandrian  agent,  and  after  the  expiration  of  the  lay 
days  the  ship  sailed  from  that  port  with  a  small  cargo  obtained 
from  other  persons.  Proceedings  were  thereupon  taken  in  the 
Courts  of  Malta  by  the  shipowners  against  the  charterer,  claim- 
ing damages  under  the  charter-party.  In  the  result  the  Royal 
Court  of  Appeal  at  Malta  recognized  the  cession,  commented 
on  the  delay,  and  dismissed  the  claim  of  the  shipowners.  Upon 
appeal  to  the  Privy  Council  this  judgment  was  reversed. 
The  Court  was  of  opinion  that  no  importance  ought  to  be 
attached  to  the  cession ;  that  it  was  unnecessary  to  determine 
whether  the  completion  of  the  coppering  of  the  vessel  was  a 
condition  precedent  or  not  to  the  maintaining  of  an  action  on 
the  charter-party,  as  this  stipulation  had  reference  to  the  time 
of  the  sailing  and  not  to  the  date  of  the  charter,  and  that  the 
words,  "  now  at  anchor  in  this  port,"  although  they  referred  to 
the  time  of  the  execution  of  the  charter,  ought  not  to  be  con- 
strued as  a  condition  precedent,  as  it  would  be  "  unreasonable 
to  make  the  whole  force  of  the  instrument  depend  on  a  literal 
compliance  with  this  unimportant  stipulation."  "  If,  indeed," 
the  Court  added,  "  by  the  failure  in  this  respect  of  the  ship- 
owner, the  object  of  the  charter-party  had  been  frustrated,  a 
different  conclusion  might  have  been  proper."  Upon  the 
more  important  question  as  to  the  effect  of  the  stipulation  that 
the  ship  was  to  sail  "  with  all  convenient  speed,"  the  Court  ob- 
served, that  the  parties  had  not  expressly  stated  for  themselves, 
in  the  charter-party,  that  unless  the  vessel  sailed  by  a  specified 
day,  the  charter-party  should  be  at  an  end,  that  the  Courts 
should  be  slow  to  make  such  a  stipulation  for  them,  that  it  was 
to  be  presumed  that  the  charterer  living  at  Malta  knew  of  the 
delay  in  the  completion  of  the  vessel,  and  of  the  time  when  she 
was  ultimately  in  a  condition  to  sail,  and  that,  if  so,  it  would 
have  been  easy  and  just  for  him  to  give  notice  to  the  shipowner 
that  he  intended  to  insist  that  the  charter  was  no  longer  binding. 
The  Court  further  remarked,  that  as  the  freights  had  fallen  at 
Alexandria,  even  before  the  date  of  the  cession,  there  was  no 
evidence  that  the  charterer  might  not  have  procured  freight 
when  the  ship  actually  arrived  at  that  port  at  as  good  a  rate  as 
that  at  which  it  might  have  been  procured  on  the  day  when, 
according  to  his  own  calcidations,  the  ship  ought  to  have  arrived, 
and  that  the  object  of  the  charter  was  frustrated  not  by  any  delay 
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such  as  the  charterer  had  a  right  to  complain  of,  but  by  the 
fall  in  the  rate  of  freight  (6). 

It  is  obvious  that,  in  this  case,  the  Court  took  into  considera- 
tion the  whole  of  the  circiimstances  affecting  the  claim  of  the 
shipowners,  and  rather  decided  that,  looking  at  all  the  facts, 
the  delay  could  not  be  set  up  in  answer  to  the  shipowner's 
claim,  than  that  the  stipulation  in  the  charter-party  as  to  the 
ship's  position  was  not  a  condition  precedent.  If  this  be  not 
a  correct  view  of  the  decision,  it  is  impossible  to  reconcile  it 
with  the  later  case  as  dealt  with  in  the  Exchequer  Chamber. 

This  case  {c)  was  an  action  brought  in  the  Court  of  Queen's 
Bench  against  a  charterer  for  not  loading  a  ship.  It  appeared 
that  it  had  been  agreed  by  a  charter-party  made  in  London, 
that  the  plaintiff's  ship,  "  the  Martaban,"  being  "  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,"  should  pro- 
ceed with  all  possible  speed  to  Newport,  Monmouthshire,  and 
there  load  a  cargo  of  coals  and  proceed  to  Hong  Kong.  The 
plaintiff  was  described  in  the  charter-party  as  "  the  owner  of  the 
good  ship,  called  the  'Martaban,'  now  in  the  port  of  Am^ 
sterdam"  At  the  time  when  the  charter  was  made,  the  ship 
was  distant  from  the  port  of  Amsterdam  about  sixty-two  miles, 
and  did  not  reach  that  port  until  four  days  after  the  date  of  the 
charter.  She  then  discharged  her  cargo  with  all  possible 
despatch  at  Amsterdam,  and  proceeded  at  once  to  Newport, 
where  the  charterer  refused  to  load  a  cargo.  The  Court  of 
Queen's  Bench  was  of  opinion,  upon  these  facts,  that  the  words 
"  now  in  the  port  of  Amsterdam,"  did  not  amount  to  a  war- 
ranty ;  and,  consequently,  that  it  was  not  a  condition  precedent 


(b)  Dimeeh  v.  CorUtt,  12  Moo.  P.  C. 
C.  199. 

(e)  Behn  v.  Bumeu,  1  B.  &  S.  877 ; 
5.  C7.,inCajn.  Scaoo.,  3B.  &  S.  752;  32 
L.  J.,  Q.B.  204.  The  opinion  formed 
in  this  case  by  the  Court  of  Queen's 
Bench  ^from  which  Mr.  Justice  Wight- 
man  dissented)  was  intended  to  be 
founded  upon  Dimeeh  y.  Corlett^  ubi 
ntpra  ;  and  the  following  observations 
were  made  in  that  Court  by  Cookbum, 
C.  J.,  with  reference  to  the  unsatis- 
factory state  of  the  decisions: — **I 
own,  if  this  question  were  ret  integra^  I 
should  be  much  disposed  to  think  that 
the  best  mode  of  construing  these  char- 
tersy  where  there  is  a  representation  as 
to  the  place  of  a  ship,  or  as  to  the  time 
of  sailmg,  or  analogous  matter,  would 


be  to  hold,  that  if  the  fact  represented 
turns  out  not  to  bo  correctly  stated, 
and  in  consequence  of  it  the  charterer 
finds  himseli  in  a  position  where  his 
speculation  and  enterprise  may  be 
frustrated  and  the  contemplated  ad- 
vantages of  them  converted  into  dis- 
aster and  loss,  that  should  justify  him 
in  repudiating  the  contract.  But,  on 
the  other  hand,  where  the  representa- 
tion is  that  the  ship  is  at  a  g^ven  place, 
or  is  to  sail  on  a  given  day,  &c.,  and  it 
turns  out  that  she  was  not  there,  or 
could  not  sail  for  some  short  time  after 
that  specified,  &c.,  and  there  is  no  real 
frustration  of  the  objects  of  the  char- 
terer, and  little  or  no  damage  has  been 
done  to  him,  he  should  be  left  to  his 
action." 
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to  the  ohaiierer's  liability  that  the  ship  should  have  been  at  that 
port  at  the  time  of  the  charter.  This  decision  was,  however, 
reversed  in  the  Exchequer  Chamber,  where  it  was  held  that  the 
words  in  question  imported  a  warranty,  and  that,  as  the  ship 
was  elsewhere  at  the  time  of  the  making  of  the  charter,  the 
defendant  was  justified  in  saying  that  there  had  been  a  failure 
in  the  performance  of  a  condition  precedent,  and  in  refusing 
altogether  to  carry  out  the  contract  {d). 


(d)  Behn  t.  Bumut,  in  Cam.  Scaoc., 
ubi  8upra,  In  this  jadgment  the  Ex- 
cheqaer  Chamber  examined  the  earlier 
authoritiee  and  made  the  following 
observations,  which  have  so  important 
a  bearing  upon  a  question  of  f  reqnent 
ooourrenoe  that  thej  are  inserted  at 
length.  '^  Properly  speaking,"  said 
the  Conrt,  ' '  a  representation  is  a  state- 
ment or  assertion  made  by  one  party  to 
the  other,  before  or  at  the  time  of  the 
contract,  of  some  matter  or  circum- 
stance it^ting  to  it.  Although  it  is 
sometimes  contained  in  a  written  instru- 
ment, it  is  not  an  integral  part  of  the 
contract,  and  consequently  tne  contract 
is  not  broken,  although  the  representa- 
tion proves  to  be  untrue.  .  .  .  Although 
representations  are  not  usually  con- 
tamed  in  the  written  instrument  of 
contract,  yet  they  sometimes  are,  but 
it  is  plain  that  their  insertion  therein 
cannot  alter  their  nature.  A  question, 
however,  may  arise,  whether  a  descrip- 
tive statement  in  a  written  instrument 
is  a  mere  representation,  or  whether  it 
is  a  substantive  part  of  the  contract. 
This  is  a  question  of  construction, 
which  the  Court  and  not  the  jury  must 
determine.  If  the  Court  should  come 
to  the  conclusion  that  such  a  statement 
was  intended  to  be  a  substantive  part 
of  the  contract,  and  not  a  mere  repre- 
sentation, the  often-diacussed  question 
may  be  raised,  whether  this  part  of  the 
contract  is  a  condition  precedent,  or 
only  an  independentagreement  abreadh 
of  which  will  not  justify  a  rOT>udiation 
of  the  contract,  but  can  only  be  a  cause 
of  action  for  compensation  in  damages. 
In  the  ooDstmotion  of  charter-parties 
this  question  has  often  been  raised  with 
reference  to  stipulations  that  some 
future  thing  should  be  done  or  shall 
happen,  ana  has  g^ven  rise  to  many 
nice  distinctions.  Thus,  a  statement 
that  a  vessel  is  to  sail,  or  to  be  ready 
to  receive  carffo  on  or  before  a  ^ven 
day,  has  been  held  to  be  a  condition — 
see  Glaholm  v.  Says,  2  M.  &  Or.  257; 
Oiiifery.  FUlden,  4  Exch.  135 ;  Crooekemi 


V.  FUtoher,  1  H.  &  K.  893;  ^Jx^Seeger 
Y.JhUhU,  8  C.  B.,  N.  S,  46,— while  a 
stipulation  that  she  shall  sail  with  aU 
convenient  speed,  or  within  a  reason- 
able time,  has  been  held  to  be  only  an 
agreement — see  Tarrabochia  v.  Hiekie, 
1  H.  &  N.  183;  DUneeh  v.  CorUtty  12 
Moo.  P.  C.  C.  199;  see  also  Clipsham 
V.  Vertue,  5  Q.  B.  26/>.  But  with  re- 
speet  to  statements  in  a  contract,  deserip' 
tive  of  the  subJect-matteK  of  it,  or  of  some 
material  incident  thereof,  the  true  doctrine 
established  by  principle,  as  well  as  by 
authority,  appears  to  be,  generally  speak" 
ing,  that  if  such  descriptive  statement  was 
intended  to  be  a  substantive  part  of  the  eon* 
tract,  it  is  to  be  regarded  as  a  warranty, 
that  is  to  say,  a  condition,  on  the  failure 
or  non-performance  of  which  the  other 
party  may,  if  he  be  so  minded,  repudiate 
the  contract  in  toto,  and  so  be  relieved 
from  performing  his  part  of  it,  provided 
it  has  not  been  partially  executed  in  his 
favour.  If,  indeed,  he  has  received  the 
whole,  or  any  substantial  part,  of  the 
consideration  for  the  promise  on  his 
part,  the  warranty  loses  the  character  of 
a  condition,  or,  to  speak  more  properly, 
perhaps,  ceases  to  be  available  as  a 
condition,  and  becomes  a  warranty  in 
the  narrow  sense  of  the  word,  namely, 
a  stipulation  by  way  of  agreement  for 
the  breach  of  which  a  compensation 
must  be  sought  in  damages — see  BUen 
V.  Topp,  6  ]^oh.  424,  Graves  v.  Legg,  9 
Exch.  709,  adopting  the  observations 
of  Williams,  Serj  t. ,  on  the  case  of  Boone 
V.  Eyre  (1  Wms.  Saund.  320  d) ;  see 
also  BUiott  V.  Von  Glehn,  13  Q.  B.  632. 
...  In  the  present  case,  as  the  de- 
fendant has  not  received  any  benefit  or 
advantage  under  the  contract,  but  has 
whoUy  repudiated  it,  the  question  is 
simply,  whether,  on  the  true  construc- 
tion of  the  ohtuier-party,  tha  Court 
ought  to  infer  that  the  statement  as  to 
the  ship  being  at  that  date  in  the  port 
of  Amsterdam  was  meant  to  be  a  sub- 
stantive part  of  the  contract,  or  a  re- 
presentation collateral  to  it.  ...  It  is 
plain  that  the  Court  must  be  influenced 
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Where  the  parties  have  not  dearly  expressed  their  intention 
by  the  words  of  the  contract,  that  the  fulfilment  of  a  particular 


in  the  construction  not  only  by  the 
langaagpe  of  the  instrument,  but  also 
by  the  circumstances  under  which,  and 
the  purposes  for  which,  the  charter- 
party  was  entered  into.  For  instance, 
if  it  was  made  in  the  time  of  war,  the 
national  character  of  the  vessel  is  of 
such  importance  that  a  statement  of  it 
in  the  cnarter-party  might  properly  be 
regarded  as  part  of  the  anipowner*s 
contract,  and  so  amounting  to  a  war- 
ranty. Whereas  the  very  same  state- 
ment in  the  time  of  peace,  being  wholly 
unimportant,  might  well  be  construed 
to  be  a  mere  representation.  So,  if 
it  were  shown  that  the  charter-party 
was  made  for  a  purpose,  such  that 
unless  the  vessel  began  her  voyage 
from  the  port  of  loading,  with  a  cargo 
on  board  by  a  certain  time,  it  was 
manifest  that  the  object  of  the  charter- 
party  would  in  all  probability  be  frus- 
trated, the  Court  might  properly  be 
led  by  these  circumstuioes  to  conclude 
that  a  statement  as  to  the  locality  of 
the  ship,  coupled  with  the  stipulation 
that  she  should  sail  with  all  convenient 
speed,  was  a  warranir  of  her  then  loca- 
lity. But  we  feel  a  difficulty  in  acced- 
ing to  the  Bugg^estion  that  appears  to 
have  been,  to  some  extent,  sanctioned 
by  high  authority — see  Dimech  v.  Cor- 
letty — that  a  statement  of  this  kind  in  a 
charter-party,  which  may  be  reg^arded 
as  a  mere  representation  if  the  object 
of  the  charter-party  be  still  practicable, 
may  be  construed  as  a  warranty  if  that 
object  turns  out  to  be  frustrated,  be- 
cause the  instrument,  it  should  seem, 
ought  to  be  construed  with  reference 
to  the  intention  of  the  parties  at  the 
time  it  was  made,  irrespective  of  the 
events  which  ma^  afterwards  occur. 
.  .  .  The  question  on  the  present 
charter-party  is  confined  to  the  state- 
ment of  a  definite  faet,  the  place  of  the 
ship  at  the  date  of  the  conlract.  Now 
the  place  of  the  ship  at  the  date  of  the 
contoict,  when  the  ship  is  in  foreign 
parts  and  is  chartered  to  come  to  Eng- 
umd,  may  be  the  only  datum  on  which 
the  charterer  can  found  his  calcula- 
tions of  the  time  of  the  ship  arriving 
at  the  port  of  loading.  A  statement 
is  more  or  lessimportuit  in  proportion 
as  the  object  of  the  contract  more  or 
less  depends  upon  it.  For  in  most 
charters,  considering  winds,  markets, 
and  dependent  contracts,  the  time  of  a 
ship's  arrival  to  load  is  an  essential  fact 
for  the  interest  of  the  charterer.    In 


the  ordinary  course  of  charters  in 
general  it  would  be  so.  The  evidence 
for  the  defendant  shows  it  to  be  ac- 
tually so  in  this  case.  Then  if  the 
statement  of  the  place  of  the  ship  is 
a  substantial  part  of  the  contract,  it 
seems  to  us  that  we  ought  to  hold  it 
to  be  a  condition  upon  the  principles 
above  explained,  unless  we  can  find  in 
the  contract  itself,  or  the  surrounding 
circumstances,  reason  for  thinking  that 
the  parties  did  not  so  intend.  If  it  was 
a  condition,  and  not  performed,  it  fol- 
lows that  tiie  obligation  of  the  char- 
terer dependent  thereon  ceased  at  his 
option;  and  oonsiderations  either  of 
the  damagie  to  him,  or  of  proximity  to 
performance  on  the  part  of  the  ship- 
owner, are  irrelevant.*'  The  Court, 
after  referring  ag^ain  to  Olaholm  v. 
Mai/tj  and  Ollhe  v.  Booker ,  proceeded 
as  follows : — <*  We  think  these  cases 
well  decided,  and  that  they  govern  the 
present  case.  We  think  that  the  de- 
cision of  Dimeeh  v.  Oorlett^  does  not  con- 
flict with  them,  because  it  is  immersed 
in  the  specific  facts  there  set  out,  so  as 
to  be  a  precedent  only  for  cases  of  very 
analogous  specific  facts.  The  state- 
ment m  that  charter,  that  the  ship  was 
'  now  at  anchor  in  this  port'  (Malta) 
did  not  avail  to  release  the  charterer, 
because  the  ship  was  in  the  port  in  tiie 
dry  dock,  although  the  statement  of 
the  fact  that  she  was  at  anchor  in  the 
port  was  definite,  and  indicated  that 
she  was  ready  for  sea,  while  in  truth 
she  was  in  a  dry  dock  being  built,  and 
was  not  completed  for  a  month ;  yet 
as  the  defendant  was  at  Malta,  and 
was  presumed  to  have  known  the  state 
of  the  ship,  and  also  to  have  known  of 
the  delay,  and  did  not  insUt  that  the 
charter-party  was  broken^  but  allowed  the 
ship  to  sail  from  Malta  to  Alexandria 
without  objection,  his  defence  on  this 
point  failed."  Whatever  may  be 
thought  of  the  attempt  in  this  judg- 
ment to  reconcile  the  decision  with 
Dimech  v.  Corlett,  or  of  the  view  taken. 
in  it  of  the  conduct  of  the  charterer  in 
the  last-mentioned  case,  it  is  clear  that 
the  reasoning  upon  which  the  judg- 
ment is  founded  is  far  more  satisfactory 
than  that  which  is  to  be  found  in  some 
of  the  earlier  cases,  where  the  Courts 
have  construed  charter-parties  rather 
with  reference  to  the  presumed  hard- 
ship of  certain  interpretations,  than 
witn  regard  to  the  limguage  used  by 
the  parties. 
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stipulation  shall  be  a  condition  precedent,  the  more  recent  cases 
conclusively  establish  the  proposition  that  the  question  whether 
the  stiptdation  is  in  the  nature  of  a  condition  precedent,  depends 
chiefly  upon  whether  it  forms  part  of  the  substance  of  the  con- 
tract, and  whether  it  is  of  such  a  nature  that  the  breach  of 
it  will  frustrate  the  object  of  the  contract.  In  one  of  these  Proceed  with 
cases  (/)  the  charter-party  contained  a  clause  that  a  ship  which  gpeed?^^*^ 
had  recently  been  launched  at  an  English  port  should,  with  all 
convenient  speed  on  being  made  ready,  having  liberty  to  take  an 
outward  cargo  for  owner's  benefit  direct  or  on  the  way,  proceed 
to  Alexandria,  and  there  load  a  cargo  from  the  charterers.  The 
ship  proceeded  to  Alexandria,  but  she  deviated  from  the  direct 
passage  there,  by  proceeding  to  Constantinople  and  other  poi*ts. 
The  deviation  caused  a  delay  of  a  few  days  only,  and  in  no 
sense  frustrated  the  object  of  the  voyage.  The  Court  held  that 
the  deviations  were  not  such  as  to  justify  the  charterers  in 
refusing  to  load  the  ship  on  her  arriv^  at  Alexandria  {g).  In 
a  cose  (A)  where  a  charter-party  provided  that  the  ship  should 
load  a  full  and  complete  cargo  of  sugar  in  bags,  hemp  in  bales, 
and  measurement  goods,  and  specified  different  rates  of  freight 
for  dry  and  wet  sugar,  and  provided  that  the  vessel  shoidd  be  a 
good  risk  for  insurance  before  and  when  receiving  cargo;  the  Fltneflsto 
ship  proceeded  to  her  port  of  loading,  and,  having  been  surveyed,  uSJ^^" 
was  reported  to  be  a  first-class  risk.  A  cargo  of  wet  sugar  was 
provided  for  her  by  the  charterer,  and  when  the  bulk  of  the 
cargo  had  been  loaded,  there  was  found  to  be  such  a  large 
amount  of  molasses  in  the  hold,  the  restdt  of  drainage  from  the 
sugar,  that  the  ship  would  not  be  seaworthy  for  the  voyage  if 
she  proceeded  in  the  condition  she  then  was.  It  became  neces- 
sary to  unload  the  cariro,  and  the  charterer  then  refused  to 
Sad  it  or  to  provide  Lther  cargo.  An  action  was  brought 
by  the  shipowner  against  the  charterer  for  refusing  to  load 
according  to  the  terms  of  the  charter-party,  and  a  cross  action 
was  brought  by  the  charterer  against  the  shipowner  for  neglecting 


(f)  Mae  Andrew  ▼.  Chappie,  L.  B., 
1  C.  P.  643. 

{g)  WiUes,  J.,  said,  p.  648,  It  seems 
to  be  now  settled  that  delay  hj  de- 
viation is  the  same  as  a  delay  in  start- 
ing ;  and  it  is  also  settled,  at  any  rate 
in  this  Court,  that  a  delay  or  devia- 
tion which,  as  it  has  been  said,  goes  to 
the  whole  root  of  the  matter,  deprives 
the  charterer  of  the  whole  beneflt  of 


the  contract,  or  entirely  frustrates  the 
object  of  the  charterer  in  chartering 
the  ship,  is  an  answer  to  an  action  for 
not  loading  a  cargo;  but  that  loss, 
delay,  or  deviation  short  of  that  g^ves 
an  action  for  damages,  but  does  not 
defeat  the  charter. 

(A)  Stanton  v.  Riehardeany  L.  B.,  7 
G.  P.  421,  9  G.  P.  391,  and  on  appeal 
in  Dom.  Plroc.,  46  L.  J.,  C.  L.  78. 
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to  have  the  ship  fitted  for  reoeiving  the  agreed  cargO|  and  for  not 
oarrying  the  agreed  cargo.  The  jury  at  the  trial  found,  as  a 
fact,  that  the  ship  was  not  reasonably  fit  to  cany  a  cargo  of  wet 
sugar,  and  could  not  have  been  made  fit  within  such  a  time  as 
would  not  have  frustrated  the  object  of  the  adventure,  and  a 
verdict  was  entered  for  the  charterer  in  both  actions.  The  Court 
of  Common  Fleas  refused  to  disturb  the  verdict,  and  the  Court 
of  Exchequer  Chamber  and  the  House  of  Lords  affirmed  the 
Delay  in  oom-  decision.  In  another  case  (t),  where  the  plaintifi  agreed  to 
timecharter,  charter  a  ship  described  as  then  in  Sunderland,  bound  to  London, 
for  twelve  months  after  completion  of  the  '^present  voyage," 
and  after  the  completion  of  the  voyage  the  ship  was  detained  «s 
unseaworthy  by  the  officers  of  the  Board  of  Trade,  and  the 
necessary  repairs  occupied  two  months :  when  the  repairs  were 
completed,  the  shipowner  offered  the  vessel  to  the  charterer,  but 
he  refused  to  load  her :  it  was  held  by  the  Court  of  Appeal, 
affirming  the  judgment  of  the  Queen's  Bench  Division,  that  the 
charterer  was  justified  in  rescinding  the  charter.  Mellish,  L.  J., 
in  delivering  judgment,  said  {J) : — "  We  are  of  opinion  that,  as 
in  a  charter  for  a  voyage  the  specified  voyage  would  be  of  the 
essence  of  the  contract,  and  the  charterer,  if  he  could  not  have 
the  use  of  the  vessel  for  the  specified  voyage,  would  not  be  bound 
to  take  her  for  any  other  voyage,  so,  in  a  charter  for  time,  if  the 
charterer  cannot  have  a  vessel  for  the  specified  time,  he  is  not 
bound  to  take  the  vessel  for  a  shorter,  or  a  substantially  different, 
time ;  and  if  he  cannot  get  the  vessel  for  the  specified  time,  he 
may  throw  up  the  charter." 


'EjxQAaiatxm      There  are  certain  terms  which  even  if  not  expressed  in  the 
THBPABTOF     coutract  of  affreightment  must  ordinarily  be  regarded  as  im- 

THE  ShIP- 
OWlfEB: 


plied.     Thus,  in  whatever  way  the  contract  to  carry  goods  in  a 


a 


[0  Tuttyy,  Howling,  2  Q.  B.  D.  182. 

J)  Brett,  J.,  rested  his  judgment  on 
the  ground  that  on  the  facts  the  jury 
ought  to  have  found  that  the  ship  was 
not  fit  for  the  purpose  for  which  she 
was  chartered,  and  could  not  be  made 
fit  within  any  time  which  would  not 
haye  frustrated  the  object  of  the  ad- 
venture. In  Bradford  y.  Williatnt,  L. 
B.,  7  Ex.  259,  the  charter-party  pro- 
yided  for  the  continuouB  employment 
of  a  yessel  on  short  voyage  from  May, 
1871,  to  March,  1872,  and  stipulated 
that  the  vessel  should  load  with  G.  & 


Co.  or  F.  &  Co.  tiU  the  end  of  Sept. 
at  captain's  option,  after  Sept.  with  JP. 
&  Co.  In  September  the  captain 
exercised  his  option  in  favour  of  load- 
ing from  G.  &  Co. ;  but  the  charterers 
having  refused  to  load  from  G.  &  Co. 
the  shipowners  refused  to  continue 
working  under  the  charter.  In  these 
circumstances  it  was  held  that  the 
breach  of  the  charter-party,  which  the 
charterers  had  committed,  went  to  the 
root  of  the  contract  and  justified  the 
shipowner  in  dedining  further  to  per- 
form the  charter-party. 
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ship  be  made,  whether  it  be  in  the  shape  of  a  charter-party  or 

any  other  form,  the  shipowner  is,  unless  there  be  an  agreement  To  provide  a 

io  the  contrary,  impliedly  held  to  warrant  that  the  ship  he  pro-  Si^    ^ 

vides  shall  be  seaworthy  and  in  a  condition  to  perform  the 

-voyage  and  imdergo  the  perils  of  the  sea  and  other  included 

risks  to  which  she  must  of  necessity  be  exposed  in  the  course 

of  the  voyage  (k). 

As  it  is  the  duty  of  the  shipowner  to  furnish  a  vessel  fit  to  within  a 
carry  the  cargo  that  the  charterer  has  agreed  to  put  on  board ;  ^^*^ 
BO,  in  the  absence  of  any  express  provision  as  to  time,  he  must  be 
taken  to  stipulate  that  he  will  do  so  within  a  reasonable  time,  and 
if  he  delays  to  do  so  for  an  imreasonable  time,  so  as  to  destroy, 
in  a  commercial  sense,  the  success  of  the  adventure,  the  charterer 
is  entitled  to  throw  up  the  charter  (/).  In  a  recent  case  (m), 
where  a  vessel  was  chartered  to  proceed  with  all  convenient 
speed,  dangers  and  accidents  of  navigation  excepted,  from  liver- 
pool  to  Newport,  and  there  load  cargo,  the  vessel,  in  the  course 
of  her  passage  from  Liverpool  to  Newport  to  fulfil  the  charter, 
was  stranded ;  and  although  she  was  afterwards  got  off,  the  time 
necessary  for  repairing  her  was  so  long  as,  in  the  opinion  of  the 
jury,  to  make  it  unreasonable  for  the  charterers  to  supply  the 
cargo  at  the  end  of  that  time,  and  so  as  to  put  an  end,  in  a 
commercial  sense,  to  the  commercial  speculation  entered  upon 
by  the  shipowner  and  the  charterers :  it  was  held  that  the  char- 
terers were  absolved  from  loading  the  vessel ;  that  it  was,  in 
fact,  an  implied  condition  precedent  that  the  vessel  should  arrive 
at  the  port  of  loading  at  such  a  time  that  the  contemplated  ad- 
venture should  be  possible  in  a  business  sense.  The  ship  not 
arriving  at  that  time,  the  contract  was  at  an  end,  although,  as 
the  delay  arose  from  an  excepted  peril,  no  action  could  have 
been  maintained  in  respect  of  the  delay  by  the  charterers  against 
the  shipowner  (n), 

(it)  Kopitofr,  Wilton,  1 Q.  B.  D.  377;  cargo  has  been  named  in  the  contract 

Steel  Y.  TTie  State  Line  Company,  3  App.  of  affreightment  he  undertakes  that 

Ca.  72.    This  implied  warranty  at-  the  ship  shaU  be  fit  to  carry  the  cargo 

taches  at  the  time  when  the  ship  sails  named ;  Stanton  v.  Riehardaon,  L.  R., 

with  the  cargo  on  board  for  her  port  7  C.  P.  421 ;  9  C.  P.  390 ;  46  L.  J., 

of  destination,  and  this  warranty  is  C.  L.  78. 

broken  if  she  is  then  unseaworthy,  al-  (/)  See  Stanton  v.  Richardeon,  supra, 

though  she  may  hare  been  seaworthy  and  Xopitojfy.  Wilton,  1  Q.  6.  D.  377. 

at  the  time  of  commencing  to  take  on  (m)  Jaekaon  ▼.  Union  Marine  Intur^ 

board  her  cargo;  Cohn  y.  Davidton,  anee  Company,  L.  B.,  8  C.  P.  572;  10 


owner  not  only  undertakes  that  the  (n)  Bee  per  Blaokbnm,  J.,  Pouaaard 

ship  shaU  be  fit  to  carry  a  oar^o  of      ▼.  Spiert,  1  Q.  B.  D.,  at  page  414.    But 
m^oha&dize,  but  where  a  particular      see  Surtt  y.  Utbome,  18  C.  B.  144, 
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To  proBeonte 

theyoTago 

leithout 

vimeoeflsary 

deyiation. 


Collateral 
agreement 
that  ship 
ahould  first 
fulfil  other 
eDgag^ments. 


Duty  of 
Mastebon 

AbBIYAIijLT 
FOBT  OP 
LOADDTO. 


Obuoation  OP 
Pbeiqiiteb  to 
Load. 


Although  the  charter-partj  usually  stipulates  that  the  vessel 
shall  proceed  on  the  agreed  voyage  with  all  convenient  speed  (o), 
yet  in  the  absence  of  any  such  express  stipulation  there  is  an 
implied  obligation  on  the  part  of  the  shipowner  to  prosecute  the 
voyage  with  all  due  despatch,  and  if  any  loss  or  damage  is 
sustaiaed  by  the  charterer  by  reason  of  undue  delay  or  deviation 
his  remedy  lies  against  the  shipowner  (p).  But  a  deviation  for 
the  purpose  of  saving  life  is  always  justifiable  on  the  ground 
that  owners  of  ship  and  owners  of  cargo  must  be  regarded  as 
impliedly  assenting  to  a  departure  for  the  purpose  of  carrying 
out  the  clear  moral  duty  of  assisting  fellow  creatures  in  dis- 
tress (q). 

Where  a  charter-party  contained  a  warranty  that  a  ship  was 
in  a  position  to  arrive  at  the  port  of  loading  within  a  named 
date,  in  an  action  for  a  breach  of  the  warranty  it  was  held  to  be 
a  good  answer  that  the  charter-party  was  made  subject  to  a 
condition  that  the  ship  should  first  with  convenient  speed  fulfil 
other  engagements  and  then  proceed  to  her  port  of  loading,  and 
that  she  did  so  (r). 

In  the  absence  of  an  express  stipulation  in  the  charter-party 
requiring  the  master  to  give  notice  of  the  arrival  of  the  ship  at 
the  port  of  loading,  no  obligation  is  imposed  upon  the  master  to 
give  such  notice  to  the  charterer  or  his  agent,  because  the  arrival 
of  a  ship  at  a  port  is  matter  of  notoriety  of  which  the  charterers 
are  bound  to  take  notice ;  but  when  the  readiness  of  the  ship  to 
load  the  agreed  cargo  depends  upon  the  discharge  of  a  cargo 
with  which  she  was  laden  upon  arrival  in  the  port,  or  depends 
upon  the  removal  of  the  ship  into  a  particular  dock  or  other 
matters  of  a  like  kind  within  the  control  and  knowledge  of  the 
shipowner,  it  seems  that  the  charterer  is  entitled  to  notice  (&). 

The  usual  form  of  charter  provides  that  the  freighter  shall 


where  it  was  held  that  the  charterer 
was  not  excused  from  his  contract  to 
load  a  fuU  cargo  of  grain,  by  reason 
of  the  ship,  owing  to  sea  perils,  arriving 
at  the  port  of  loading  after  the  expoH 
season  for  grain  was  oyer. 

SI  See  iupray  p.  309. 
)  Davis  y.  Oarrettf  6  Bingham, 
716 ;  Jones  y.  Holm,  L.  R.,  2  Ex.  336. 
(g)  Soaramanga  y.  Stamp,  4  C.  P.  D. 
316  \  8,  dm  appeal,  6  G.  P.  D.  296. 
See  The  Seindia,  Li.  R.,  1  P.  C.  246; 
The    Sir   Ralph  Abererombie^  L.  B., 


1  F.  C,  at  page  461.  On  the  comple- 
tion of  the  loading  of  the  cargo,  the 
ship  shotdd  proceed  on  her  yoyage 
wiuiout  delay;  Bommann  y.  Tooke^ 
1  Camp.  377.  A  delay  by  deviation 
is  the  same  as  a  delay  in  starting ; 
Mc Andrew  y.  Chappie,  L.  B.,  1  C.  P. 
643.    And  see  post,  p.  318. 

(r)  Chrkling  y.Massey,  L.  B.,  8  C.  P. 
396 ;   WhUe  y.  Parkin,  12  East,  679. 

(s)  Stanton  y.  Austin,  L.  B.,  7  C.  B. ; 
Harman  y.  Mant,  4  Camp.  161 ;  Fair" 
bridge  y.  Page,  1  Car.  &  K.  317. 
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load  a  ^'full  and  oomplete  cargo  "(^)y  and  he  is  bound  to 
do  so,  provided  there  is  no  default  by  the  shipowner  {u). 
Where  a  full  cargo  is  to  be  shipped  consisting  of  heavy  and 
light  goods,  or  of  different  kinds  of  goods  at  lower  and  higher 
freightsi  it  is  often  material  to  ascertain  the  precise  meaning  of 
the  contract ;  as  in  the  latter  case,  the  amount  of  freight  may 
depend  on  the  character  of  the  goods  laden,  and  in  the  former, 
the  shipowner  would  be  benefited  by  the  shipment  of  heavy 
goods  adapted  to  supply  the  place  of  ballast. 

No  general  rule  can  be  laid  down  which  will  apply  to  all 
oases ;  but  the  decision  of  them  must  depend  upon  the  intention 
of  the  parties  as  apparent  on  the  express  contract,  or  as  it  is  to  be 
implied  from  the  surrounding  circumstances,  or  from  any  custom 
of  the  particular  voyage  capable  of  being  annexed  to  the  contract. 
Usually  the  shipper  has  the  option  to  load  what  goods  he  thinks 
best,  and  the  shipowners  are  bound  to  ballast  the  ship  properly  (v) . 


(i)  Ajb  to  the  meaning  of  the  wozds 
"  a  fnU  and  oomplete  cargo,  say  about 
1100  tona,"  Bee  Morris  v.  Leviton,  I  G. 
P.  D.  156.  See  alao  tupra,  pp.  294,298. 
Afl  to  the  meaning  of  oarg^  in  a  con- 
tract for  the  sale  of  a  cargo  see  Borrow^ 
man  v.  Drayton^  2  Ex.  D.  16  ;  Kreuger 
T.  Blank,  L.  B.,  6  Ex.  179  ;  Ireland  y. 
Lvvingaton,  L.  B.,  6  H.  L.  395 ;  Oifford 
T.  Duhington,  9  Sees.  Cases,  3rd  series, 
1046.  Where  a  cargo  of  -wheat,  to  be 
shipped,  had  been  sold,  and  the  con- 
tract note  mentioned  certain  quantities 
as  the  maximum  and  minimum  to  be 
shipped,  it  was  held  that  the  purchaser 
was  entitled  to  refuse  to  acomt  the 
shipping  documents,  or  to  paj  for  the 
cargo,  as  the  biU  of  lading  and  ship- 
ping documents  represented  the  cargo 
to  consiat  of  a  g^reater  quantity  than 
the  maximum  fixed.  It  was  also  held 
that  the  purchaser  was  not  bound  to 
pay  for  the  cargo,  or  to  accept  ship- 
ping documents  which  represented  it 
to  be  within  the  prescribed  limits,  if  in 
fact  it  exceeded  them.  Tamvaeo  y. 
Lueoi,  1  E.  &  E.  681—692.  See  also 
Tamvaeo  v.  Lueaa,  1  B.  &  S.  186,  8  B.  & 
S.  89,  where  a  question  arose  on  a 
similar  contract  as  to  the  sufficiency  of 
a  policy  of  insurance,  tendered  as  one 
of  the  shipping  documents. 

(n)  In  Jones  r.Holm,  L.  B.,  2  Ex. 
336,  the  defendant  chartered  a  vessel 
to  load  at  a  named  port.  The  charter- 
party  contained  the  usual  exception  of 
fire.  After  a  part  of  the  cargo  had 
been  loaded  a  fire  on  board  the  ship 
rendered  it  necessary  to  repair  the  ship, 


and  caused  a  delay  of  two  months.  At 
the  end  of  thu  two  montha  the  charterer 
refused  to  load  the  residue  of  the 
ag^reed  carg^.  It  did  not  appear  that 
the  delay  was  such  as  to  frustrate  the 
object  of  the  adventure,  and  it  was 
held  that  the  charterer  was  liable  for 
breach  of  contract  in  refusing  to  oom- 
plete the  loading. 

(v)  See  the  cases  cited  in  the  follow- 
ing notes,  and  Irving  v.  Clegg,  1 B.  N.  C. 
53 ;  Capper  v.  ForsUr,  3  B.  N.  O.  938  ; 
Giifbon  V.  Young,  2  Moore,  224  ;  Cock^ 
bum  V.  Alexander,  6  0.  B.  791  ;  The 
Southampton  Steam  Colliery  Company  v. 
Clarke,  L.  B.,  4  Ex.  73;  6  Ex.  63; 
Fust  V.  Dowie,  6  E.  &  B.  20,  33,  and 
ante,  p.  76,  note(M).  Where  a  charter- 
party  provided  that  the  charterer 
shoiild  load  a  full  and  oomplete  cargo 
of  sugar  or  other  lawful  produce, 
freight  to  be  paid,  in  certam  rates 
on  certain  specified  goods,  and  in 
proportional  rates  on  other  goods, 
if  any  should  be  shipped,  except  what 
mi^ht  be  shipped  for  broken  stowage, 
which  should  pay  as  customary,  and 
the  charterer  put  on  board  as  large  a 
quantity  of  timber  as  the  vessel  could 
carry,  but  did  not  supply  any  broken 
stowage,  for  some  of  which  there  was 
room,  it  was  held,  that  the  question  as 
to  the  completeness  of  the  cargo  was 
for  the  jury;  but  that,  if  it  was  for  the 
Court,  the  charterer,  having  exercised 
his  right  of  choice,  and  put  on  board 
an  article  with  which  the  ship  could 
not  be  fully  loaded,  was  bound  to  sup- 
ply broken  stowage  to  fill  up  the  cargo 
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Kind  and 
quantity  of 
goods,  and 
manner  of 
loading. 


ThuB,  where  the  ooyenant  was  to  proyide  a  fuU  cargo  oonsist- 
ing  of  oopper,  tallow,  and  hides,  or  other  goods^  on  which  separate 
rates  of  freight  were  to  be  paid,  it  was  held  that  it  was  per- 
formed by  supplying  as  much  tallow  and  hides  as  the  master 
chose  to  take  on  board,  and  that  the  freighter  was  not  bound  to 
provide  any  copper ;  although  it  was  necessary,  for  want  of  it,  to 
retain  the  ballast  on  board  {x).  Where  it  was  agreed  by  the 
charter-party  that  the  ship  should  proceed  to  Baltimore  and 
there  load  a  full  cargo  of  produce,  and  that  freight  should  be 
paid  at  and  after  a  certain  rate  per  barrel  of  flour,  meal,  and 
naval  stores,  but  that  a  higher  sum  per  quarter  of  480  lbs.  was 
to  be  paid  for  Indian  com,  or  other  grainy  and  that  the  cargo 
should  not  consist  of  less  than  3,000  barrels  of  flour,  meal,  or 
naval  stores,  but  that  not  less  flour  or  meal  than  naval  stores 
should  be  shipped,  and  it  appeared  that  the  shipper  had  put 
on  board  a  large  quantity  of  oats,  but  there  was  evidence  that 
oats  were  not  an  usual  shipment  from  America,  and  that  a  quarter 
of  them  weighed  much  less  than  480  lbs.,  and  occupied  a  much 
larger  space  than  a  quarter  of  Indian  com,  or  of  wheat  at  that 
weight,  it  was  held  that  the 'words  otJier  grain  were  confined  to 
other  grain  tceighing  480 /6a.  a  quarter^  and  did  not  include  oats ; 
and  also  that  the  shipowner  was  entitled  to  freight  as  if  3,000  bar- 
rels of  flour,  meal,  or  naval  stores  had  been  shipped,  and  that  for 
the  rest  of  the  space  he  was  to  be  paid  as  if  it  had  been  filled  with 
Indian  com,  or  other  grain  of  the  average  weight  of  480  lbs.  per 
quarter  (^).  And  where  a  freighter  had  the  option  to  load  a  ship 
either  wholly  with  one  kind  of  goods  at  a  higher  rate,  or  partly 
with  such  goods,  and  partly  with  others  at  a  less  freight,  and  it 
was  necessary  that  the  latter,  if  laden  at  all,  should  be  laden 
first,  it  was  held,  that  the  freighter,  by  beginning  to  load  with 
the  goods  at  the  higher  freight,  hcul  elected  to  furnish  an  entire 

pim>oTtionate  to  sngar  in  casks  with 
sufficient  bags  for  broken  stowage 
agreeably  to  the  custom  of  the  port  of 
loading/'  it  was  held  that  having  put 
on  bocud  a  cargo  of  cotton  equal  to  one 
of  sugar  the  diarterers  were  justified 
in  substituting  stones  as  ballast  for 
bags  of  sugar.  Duekett  v.  Satterjield, 
L.  B.,  3  C.  P.  227.  As  to  the  effect 
of  custom  on  the  mode  of  loading  a 
<*full  and  complete  cargo"  of  sugar, 
see  Cuthbert  y.  Cttmmingy  10  Ex.  809, 
9Upray  294. 

{x\  Maoraom  ▼.  Po^tf,  4  Gamp.  103. 

(y)  ^arrmy.PM^o^,  8G.B.800. 


space ;  for  since  the  shipowner  would 
have  been  bound  to  carry  some  broken 
stowage  if  the  charterer  had  requested 
him  to  do  so,  there  was  a  corrolative 
obligation  on  the  part  of  the  charterer 
to  supply  some.  Cole  y.  Meek^  1 5  C.  B. , 
N.  S.  796.  The  shipowner  may  put 
merchandize  on  boara  as  ballast  if  it 
occupy  no  more  room.  See  Toww  y. 
Henderton,  4  Ex.  890.  Where  the 
charterers  agreed  to  load  *'a  full 
and  complete  cargo  of  sugar  in  cases 
or  other  lawful  merchandize  with 
sufficient  bags  for  stowage,  the  freight 
on  other  g^>d8  to  be  paid  in  ratio 
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oargo  of  Buoh  goods,  and  that  as  he  had  not  furnished  a  complete 
cargo,  the  jury  were  warranted  in  assessing  the  damages  for  the 
entire  complement  at  the  higher  rate  (2).  Usually,  however, 
where  the  option  of  selecting  the  articles  lies  with  the  freighter 
the  proper  mode  of  estimating  the  damages,  if  a  full  cargo  is  not 
loculed,  is  by  an  average  upon  the  various  rates  of  freight,  cal- 
culated in  the  proportion  of  the  different  articles  usually  carried 
on  such  a  voyage  (a). 

A  contract  to  load  a  full  cargo  does  not,  in  the  absence  of 
usage  or  express  stipulation,  mean  that  cargo  shall  be  loaded 
on  deck  or  elsewhere  than  in  the  holds  of  the  ship  (b).  In 
a  case  where  a  charter-party  had  been  made  in  the  usual 
form,  by  which  the  shipowner  was  to  receive  and  the  charterer 
to  ship  a  full  cargo,  it  was  held  that  the  latter  had  no  right  to 
load  the  cabin ;  and  that  as  he  had  done  so  by  consent,  the 
freight  payable  in  respect  of  the  portion  of  the  cargo  so  loaded 
was  not  the  chartered  freight,  but  such  sum  as  a  jury  might 
think  would  fairly  represent  the  current  rate  of  freight  at  the 
loading  port  at  the  time  of  the  taking  in  of  the  cargo  (c). 

When  the  owners  of  a  general  ship  undertake  to  receive  Dangerons 
goods,  there  is  an  implied  undertaking  on  the  part  of  the  f^^^^^- 
shippers  that  they  will  not  knowingly  deliver  packages  of  goods 
of  a  dangerous  nature,  which  those  employed  by  the  ship- 
owners may  not,  on  inspection,  be  reasonably  expected  to  know  to 
be  of  that  nature,  without  giving  notice  (d).  There  is,  however, 
no  warranty  on  the  part  of  the  shipper  that  the  goods  are  fit  for 
shipment,  and  if  he  ships  dangerous  goods  on  board,  not  knowing 
of  the  character  of  the  goods,  he  incurs  no  liability  (e).  The 
Merchant  Shipping  Act,  1873,  imposes  restrictions  upon  the 
shipping  of  certain  goods  of  a  dangerous  character,  such  as 
aquafortis f  gunpowder,  petroleum  and  such  like  (/). 

Questions  of  some  difficulty  not  unfrequently  arise  where  Rights  of 

parties  when 

(z)  Benton  ▼,  Schneider ^  7  Taunt.  272.  beU,  C.  J.,  and  Mr.  Justice  Wightman,  ship  is  unable 

(a)  Thomas  ▼.  Clarke,  2  Stark.  460  ;  in  Braes  v.  Maitland^  6  E.  &  B.  470.  to  get  to  port 

Capper  v.  Forster,  3  B.  N.   C.  938;  Mr.  Justice  Crompton  thought  that  the  of  loading. 

Coekbum  y.  Alexander ,  6  C.  B.  791 ;  duty  of  the  shipper  did  not  extend  be- 

and  Warren  y.  reabody,  8  C.  B.  800.  See  yond  an  obligation  to  take  proper  care 

also,  as  to  the  measure  of  damages  for  not  to  deliyer  dangerous  goods  without 

not  loading  pursuant  to  charter-party,  notice.     See  also  Hutchinson  y.  Guion, 

SmUhr.  M*Qu%re,  3  H.  &  N.  664,  and  6  G.  B.,  N.  S.   149:  and  Farrani  y. 

Wilson  y.  Sicks,  26  L.  J.,  Ex.  42.  Barnes,  11  G.  B.,  N.  S.  663. 
(&)  Neia  y.  Bidley,  9  Ex.  677.  (e)  Aeatos  y.  Bums,  3  Ex.  D.  282. 

(e)  Mitcheson  v.  Nicol,  7  Ex.  929.  (/)  The  M.  S.  Act,  1873,  ss.  23—27. 

{d)  Seethe  judgments  ot  Lord  Gamp-  See  supra,  p.  1 84 . 


316  OONTBACr  OF  AFFREIGHTMENT 

the  ship,  by  reason  of  her  draught  of  water,  is  unable  to  enter 
the  port  of  loading  or  to  leave  it  fuUj  laden. 

Where  a  ship  was  to  proceed  to  a  bar-harbour,  or  as  near 
thereto  as  she  oould  safely  get  (^),  and  the  merchant  was  to  load 
a  full  cargo,  and  at  the  time  of  the  making  of  the  charter- 
party,  both  parties  knew  that  if  a  full  cargo  were  locuied  within 
the  bar,  the  vessel  would  not  be  able  to  recross  it  and  get  out  to 
sea,  it  was  held  that  the  shipowners  hsd  complied  with  their 
undertaking  by  taking  the  ship  within  the  bar  and  receiving 
there  as  much  of  the  cargo  as  she  could  carry  over  the  bar,  and 
by  waiting  outside  the  bar  for  the  remainder  (A).  In  a  later 
case  a  charter  provided  that  the  ship  should  proceed  to  a  par- 
ticular port  or  so  near  thereunto  as  she  could  safely  get  and 
should  be  ready  to  load  by  a  given  day,  taking  from  the  factors 
of  the  merchant  such  produce  as  he  might  find  it  convenient  to 
ship,  not  exceediag  what  the  ship  could  reasonably  stow  and 
carry.  The  ship  so  loaded  was  to  proceed  to  London  and 
deliver  the  cargo  on  being  paid  a  lump  sum  for  freight,  and  the 
cargo  was  to  be  taken  to  and  from  alongside  at  the  merchant's 
risk.  The  ship  proceeded  to  and  entered  the  port  named,  which 
was  a  bar-harbour,  which  could  not  be  entered  or  left  at  certain 
tides  by  vessels  of  a  certain  draught.  A  cargo  was  then  placed 
on  board  by  the  agent  of  the  merchant,  for  which  the  master 
signed  bills  of  lading.  When  the  vessel  was  thus  laden  she 
drew  so  much  water  that  she  grounded  upon  the  bar,  and  it 
became  necessary,  therefore,  to  take  out  nearly  all  the  goods. 
The  master  then  offered  to  take  on  board  so  much  of  the  cargo 
as  would  not  prevent  his  passing  the  bar  in  safety,  and  then  to 
remain  outside  the  harbour,  and,  if  possible,  to  take  in  there,  at 
the  merchant's  risk,  the  remainder  of  the  cargo.  The  agent  of 
the  merchant  refused  to  assent  to  this,  and  the  ship  sailed  with 
only  a  small  quantity  of  goods  on  board.  Under  these  circum- 
stances, it  was  held  the  shipowners  were  not  entitled  either 
to  the  stipulated  freight  or  to  damages  for  the  refusal  to  ship 
the  cargo,  for  that  the  master,  although  not  bound  to  go  within 
the  bar  at  all,  having  done  so  and  having  signed  bills  of  lading, 
was  bound  to  find  his  way  to  his  destination  (t). 

(^)  As  to  the  effect  of  custom  respect-  (t)    Ths    General   Steam    Navigatum 

ing  the  meaning  of  the  words  *  *  as  near  Cofnpany  v.  Slipper^  1 1  C.  B. ,  N.  S.  493. 

thereto  as  she  may  safely  get,*'   see  See  alao  Sirugnell  y,  li-iedriehean,  12  C. 

tupra,  p. 296,  taidaeepoat,  p. 320,  n. (/).  B.,  N.  S.  462. 

(A)  HhieldY.  Wilkine,  5£x.  304. 
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In  another  case  it  was  held  that  a  shipowner  was  not  dis- 
charged from  his  liability  to  complete  the  voyage,  and  to  take 
his  ship  to  a  port  np  the  Danube  at  which  it  was  by  the  charter- 
party  agreed  that  a  cargo  should  be  laden,  by  reason  of  a  want 
of  water  at  the  mouth  of  the  river  which  lasted  two  months, 
even  although  the  charter  provided  that  the  ship  should  proceed 
to  the  port  of  loading,  "  or  as  near  thereunto  as  she  might  safely 
get,"  and  contained  the  ordinary  exception  as  to  perils  of  the 
seas ;  and  although  it  also  appeared  that  it  would  not  have  been 
safe  for  the  ship  to  lie  during  the  latter  of  the  two  months  off 
the  mouth  of  the  Danube  (j). 

The  principle  to  be  derived  from  the  cases  seems  to  be  that 
where  by  the  charter-party  it  is  stipulated  that  a  ship  is  to 
proceed  to  a  named  place  either  for  the  purpose  of  loading  or 
unloading,  '^  or  so  near  thereto  as  she  may  safely  get,''  and  the 
shipowner  has  brought  his  ship  near  to  the  named  place,  and  is 
prevented  from  getting  nearer  by  some  obstruction  or  disability 
of  such  a  character  that  it  cannot  be  overcome  by  the  shipowner 
by  any  reasonable  means,  without  incurring  such  delay  as  would, 
having  regard  to  the  object  of  the  adventure  of  both  the  ship- 
owner and  the  charterer,  be,  as  a  matter  of  business,-  wholly 
unreasonable ;  the  voyage  must  be  regarded  as  having  come  to 
an  end,  and  the  charterer  is  bound  to  perform  his  share  of  the 
contract  to  load  or  to  receive  the  cargo  at  the  place  where  the 
ship  lies  (k). 

Where  the  charterers  contracted  to  load  a  cargo  of  coals  on  Ezpiess  pro- 
board  "  with  usual  despatch,"  it  was  held  that  they  were  bound  ^JJ^'^de^. 
to  load  the  vessel  with  the  usual  despatch  of  persons  who  have  a  spatch. 
cargo  ready  for  loading  at  the  port,  and  that  they  were  liable 
for  a  delay  caused  by  a  severe  frost  which  rendered  unnavigable 
the  canal  along  which  coals  were  to  be  brought  (/). 

Where  the  charter-party  is  silent  as  to  time  the  law  will 

{j)  Schiiizzi  Y.  Derrffy  4  E.  &  B.  873.  the  docks,  and  the  ahipowner's  appli- 

See  alflo  Kearon  y.  Pearson^  7  H.  &  N.  cation  for  admission  to  the  docks  was 

386 ;  Parker  ▼.  JFtnloWf  7  E.  &  B.  942 ;  refused.    There  was  no  prospect  of  the 

and  BtuiifeU  y.  Lloydy  1  H.  &  C.  388.  ship  being  able  to  gain  acunission  to 

{k)  Seethe  judgment  of  Brett,  L.J. ,  the  dock  for  six  weeks  at  least.  In 
in  Nelson  y.  DaA/,  12  Ch.  D.,  at  p.  593.  these  circumstances  l^ei^pwasmoored 
In  the  case  the  charter-party  provided  at  the  nearest  safe  place.  It  was  held, 
that  the  ship  should  proceed  "  to  Lon-  nnder  the  circumstances,  that  the  ob- 
don  Surrey  Commercial  Docks,  or  so  ligation  of  the  charterer  to  take  deli- 
near  thereto  as  she  may  safely  get."  very  commenced  as  soon  as  the  ship 
The  ship  arriyed  in  London,  and  the  was  moored  as  near  as  she  could  safely 
owners  of  the  dock  were  applied  to  for  get  to  the  docks, 
a  berth,  but  they  refused  to  assigpi  one  {t)  Kearon  y.  Pearson,  7  H.  &  N.  386. 
in  consequence  of  the  crowded  stoto  of 
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imply  a  oontraot  on  the  part  of  the  merchant  to  do  acts  such  as 

the   providing  of  cargo,  the  performance  of    which  depends 

entirely  upon  himself  within  a  reasonable  time.     So  where  the 

act  contracted  to  be  done  is  one  in  which  both  parties  must 

concur,  as,  for  instance,  the  loading  or  the  discharge  of  the  cargo, 

the  contract  to  be  implied  by  law  in  the  absence  of  any  eixpress 

stipulation  as  to  time  is  that  each  party  shall  use  reasonable 

Implied  pro-    diligence  in  performing  his  part  (n).     But  where  there  is  an  im* 

in  i^sonable    P^^d  obHgation  that  each  party  shall  use  reasonable  diligence  in 

time.  performing  his  part  of  the  contract,  if  owing  to  some  unexpected 

event  beyond  the  control  of  either  party,  the  performance  of  the 

acts  to  be  done  by  each  are  delayed  for  an  unreasonable  time, 

neither  can  maintain  an  action  against  the  other  (o). 


Stowaqe  of 
Casoo. 


Stevedore. 


In  the  absence  of  custom  or  agreement  to  the  contrary,  it  is 
the  duty  of  the  master,  on  the  part  of  the  owner,  to  receive  and 
properly  stow  on  board  the  goods  to  be  carried  (/?),  which 
ordinarily  are  to  be  delivered  to  him  alongside  (q).  This  is  a 
duty  arising  upon  the  mere  receipt  of  the  goods  for  the  purpose 
of  carriage  (r). 

It  frequently  happens,  however,  that  the  charter-party  pro- 
vides that  a  stevedore  shall  be  appointed  by  the  charterer,  and 
in  such  cases  the  master  is  not  liable  to  the  charterer  for  the 
negligence  of  the  stevedore  employed  by  the  charterer  («). 
Where,  however,  a  ship  is  put  up  as  a  general  ship  by  the 
charterers,  and  goods  are  delivered  to  the  master  by  a  shipper 
who  has  no  notice  of  the  charter-party,  the  master  or  owners  of 
the  ship  cannot  rely  upon  the  provisions  of  the  charter-party 
respecting  the  employment  of  a  stevedore  to  protect  themselves 
against  a  claim  by  the  shipper  for  negligent  stowage  {t). 

Where  a  charter-party  provided  that  "  the  charterers'  steve- 
dore was  to  be  employed  by  the  ship,"  it  was  held  that  these 
words  merely  gave  to  the  charterer  an  option  to  employ  a 
stevedore,  and  if  he  chose  not  to  do  so,  that  the  master,  was 


(ft)  Ford  Y.  Cotestporth,  L.  R.,  5  Q. 
B.  644 ;  Fowler  y.  Ktioop,  4  Q.  B.  D. 
299. 

(o)  Ford  Y.  Cotettcorthf  L.  R.„6  Q.  B. 
544.  See  further  as  to  delay,  ante, 
p.  94,  n.  (p). 

(o)  See  JSlaekie  y.  Stmbridge,  6  C.  B. , 
N.  B.  894 ;  SicatnsUm  y.  Garriek^  2  L. 
T    "p-y   225 

'\q)  See  BriixBh   Columbia  Sato  Mill 


Company  y.  Nettlethip,  L.  B.,  3  C.  P., 
at  p.  502. 

(r)  Eayn  y.  Culleford,  3  0.  P.  D. 
416;  4  0.  P.  D.  182. 

(«}  As  to  the  efPect  of  clauses  in 
charter-parties  or  bills  of  lading  ex- 
empting the  shipowner  from  negli- 
gent stowage,  see  pott,  pp.  357,  858. 


86. 


(t)  Sandeman  y.  Seurr,  L.  B.,  2  Q.  B. 
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not  reliered  from  his  ordinary  duty  to  load  the  ship  (u).  And 
where  a  ohaxter-party  contained  a  provision  that  the  charterers 
should  he  at  liberty  to  employ  steyedores  and  labourers  to  assist 
in  loading  cargo,  but  that  such  stevedores  and  labourers,  being 
tmder  the  control  and  direction  of  the  master,  the  charterers 
were  not  to  be  responsible  to  the  owners  for  damage  or  improper 
stowage,  it  was  held  that  there  was  nothing  in  the  charter-party 
to  exonerate  the  shipowners  from  responsibility  for  negligent 
and  improper  stowage  by  the  stevedores  employed  by  the  char- 
terer (x). 

The  general  obligation  of  the  master  with  reference  to  signing  stipulations 
bills  of  lading  for  goods  laden  on  board  is  considered  else-  ^^^^Jj^ 
where  (y) ;  but  it  is  necessary  to  note  here  that  the  master  must  billa  of  lading. 
act  in  accordance  with  the  provisions  of  the  charter-party.  Thus, 
he  has  no  authority  to  sign  bills  of  lading  at  a  freight  less  than 
the  chartered  freight  in  the  absence  of  express  provisions  in  the 
charter-party  (2).  But  it  not  unfrequently  happens  that  the 
charter-party  provides  that  bills  of  lading  shall  be  signed  by  the 
master  as  presented  to  him,  at  any  rate  of  freight,  without  pre- 
judice to  the  charter-party  (a).  In  such  cases  the  master  is,  of 
course,  bound  by  the  terms  of  the  charter-party,  and  if  he  refuses 
to  sign  bills  of  lading  as  presented,  he  renders  the  owners  Uable 
for  breach  of  contract  (b).  There  is  no  duty  on  the  charterers, 
in  the  absence  of  custom  or  express  contract,  to  hand  over  to  the 
shipowners  copies  of  the  bills  of  lading  of  the  goods  put  on 
bofljrd  (c). 

It  seems  that  a  person  who  has  shipped  goods  may  re-demand  Right  of  ahip- 
the  goods  a  reasonable  time  before  the  ship  sails,  on  payment  of  ^l^^^' 
the  freight  which  would  become  due,  and  indemnifying  the 
master  against  the  consequences  of  any  bills  of  lading  signed  for 
the  goods  (d). 

The  charter-party  often  contains  stipulations  that  the  cargo 
shall  be  delivered  at  one  of  several  ports  as  ordered,  or  at  a  safe 
port  within  specified  limits,  and  that  the  ship  shall  call  at  a  port 


(11)  The  AngUi'Afrioan  Company  v. 
Lamud,  L.  B.,  1  G.  P.  226. 

(x)  Sack  Y.  Ford,  13  G.  B.,  N.  S.  90. 
See  alflo  MoberU  y.  Shaw,  82  L.  J.,  Q. 
B.  308. 

(y)  See  tupra,  p.  186,  pott,  p.  348. 

{i)  Syde  V.  WiUit,  3  Gamp.  202. 

(a)  JPearsoH y.  Ooackon,  83  L.  J.,  G.P. 
266.  Ajb  to  the  meaning  of  the  wozda 
*' without  prejudioe  to  the  ohitfter- 


party,"  see  Shandy.  Sanderoon,  4H.  & 
N.,  at  p.  389;  iSdwA^t  y.  Briee,  6  H.  &  N. 
290;  and  see  tupra,  p.  272. 

(b)  Jones  y.  Souyh,  5  Ex.  D.  115. 
But  in  ordinary  cases  the  damages 
recoyerahle  wiU  be  nominal  only. 

{e)  DuUon  y.  Fowlee,  2  B.  &  S.  174; 
8,  C,  in  error,  ib.  191. 

[d)  Tindail  y.  Taylor,  4  £.  &  B.  219. 
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PobtofCall  of  call  for  orders.  It  is  sometimes  provided  that  the  orders 
FOB  Ob]>bb8.  gi^jjj  -^  given  within  a  specified  time  after  the  arrival  of  the 
ship  at  the  port  of  call ;  but,  in  the  absence  of  any  such  stipula- 
tion, the  i^p  is  bound  to  wait  for  orders  a  reasonable  time  only, 
and  if  no  orders  are  given,  it  seems  that  the  master  may  sail  to 
any  one  of  the  ports  within  the  provisions  of  the  charter-party. 
There  is  no  obligation,  in  the  absence  of  an  express  provision  to 
the  effect  in  the  charter-party,  for  the  master  to  give  notice  of 
the  arrival  of  the  ship  at  the  port  of  call,  for  it  is  the  duty  of  the 
charterer  to  be  on  the  outlook  for  the  ship  (d). 

The  charterer,  in  giving  orders,  is  bound  to  name  a  port  (e) 
to  which  the  ship  may  go  with  safety  (/).  Where  a  ship  is,  by 
a  charter-party,  to  proceed  to  "  a  safe  port "  to  be  named  by 
the  charterers,  they  are  not  entitled  to  name  a  port,  by  nature 


Safe  port. 


{d)  Sievtkittff  y.  Jfaas,  6  E.  &  Bl.  670 ; 
i^k:Aote)«v.J2#«unrAr,  Weekly  Note8,26th 
June,  1880,  p.  119.  There  is  sometimes 
inserted  in  tne  charter-party  an  express 
provision  that  the  orders  shall  be  given 
within  twenty- four  hours  after  notice 
of  arrival  at  {he  port  of  caU  shall  have 
have  been  given  to  the  charterer's 
agent,  and  that  the  demurrage  days 
shaU  run  if  the  ship  is  detained  after 
that  time. 

[e)  As  to  the  meaning  of  ''port," 
see  Sroum  v.  Tayleur,  4  A.  &  E.  241. 

(/)  It  seems  that  a  port  into  which  a 
ship  oannot  enter  when  fully  laden  is 
not  a  safe  port.  See  The  General  Steam 
Navigation  Company  v.  Slipper y  11  G.  B., 
K.  S.  493.  But  where  the  charter- 
party  contains  the  wozds  ''as  near 
thereto  as  she  may  safely  get,"  it 
seems  to  be  open  to  question  whether 
the  ship  may  not  be  ordered  to  a  port 
over  tiie  bar  of  which  she  cannot  enter 
without  discharging  a  portion  of  her 
cargo,  provided  there  are  means  of 
saf  3y  discharging  such  portion  outside 
the  bar.  See  The  Alhamira,  Admiralty 
Division,  27th  July,  1880.  As  to  the 
meaning  of  the  words  "safe  port," 
see  the  judgment  of  Wightman,  «r., 
in  Ogden  v.  Graham^  1  B.  &  S.  773; 
31  L.  J.,  Q.  B.  26.  And  see  eupra, 
pp.  316,  317.  For  the  meaning  of  the 
words  "  as  near  as  she  can  safely  gr^," 
see  Mfpra,  pp.  296,  317,  fmd  the  judg- 
ment of  Lord  Gampb^  in  Sehilizzi  v. 
Deny,  4  E.  &  Bl.  873 ;  Shield  v.  Wil- 
kins,  6  Ex.  304;  Capper  v.  Wallace,  5 
Q.  B.  D.  163;  HayUm  v.  Incin,  6  0. 
P.  D.  130 ;  Nelton  v.  DaU,  12  Chan. 
D.  568;  Metealf$  v.  The  Britaemia  Irofi^ 
ioorke  Company,  2  Q.  B.  D.  423. 

In  Capper  y.  Wallaee,  6  Q.  B.  D. 


163,  where,  in  accordance  with  orders 
gfiven  in  pursuance  of  a  charter-party, 
the  ship  was  to  proceed  to  a  port  in 
Hollana  some  distance  up  a  canal,  or 
BO  near  thereto  as  she  could  safely  get, 
and,  in  order  to  enable  the  ship  to  get 
up  the  canal,  it  was  necessary  that  at 
least  one-third  of  the  cargo  should  be 
discharged,  and  the  charterers,  who 
were  bound  by  the  terms  of  the 
charter-party  to  take  cargo  from  along- 
side, refused  to  make  any  arrangement 
for  taking  delivery  of  any  portion  of 
the  cargo  at  the  mouth  of  the  canal,  it 
was  held  that  the  master  was  justified 
in  considering  the  voyage  at  an  end, 
and  in  treating  the  moutib  of  the  canal 
as  the  place  of  discharge.*  But  in  this 
case  the  Court  intimated  an  opinion 
that  it  could  not  be  laid  down  as  an 
inflexible  rule  that  when  a  ship  has 
got  as  near  to  the  port  as  she  can  get, 
and  the  only  imp^iment  to  proceed- 
ing further  is  overdraught,  that  the 
master  is  under  all  circumstances  en- 
titled to  consider  the  voyage  as  at  an 
end.  ' '  The  overdraught  may  be  eaich, 
"  and  the  cargo  so  easily  dealt  with, 
"  as  that  the  suiplus  may  be  removed 
"and  the  ship  sufficiently  lightened 
' '  without  exposing  her  to  extra  ri^  or 
"  the  owner  to  any  prejudice,  and  with- 
"  out  substantially  breaking  the  con* 
"tinui^  of  the  voyage,  and  in  such 
"  case  if  the  consignee  is  at  hand  to 
"  receive  the  surplus  cargo  and  so  re- 
"lieve  the  overaraught,  we  are  of 
"  opinion  that  it  would  be  the  duty  of 
"  the  master  to  lighten  the  ship  and 
"proceed  to  the  port."  See  also 
Sillstrom  v.  Oibton,  8  Sets.  Ca.,  3rd 
series.  463. 
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safe,  but  then  dosed  by  the  local  government,  so  that  any 
vessel  entering  it  without  a  permit,  would  be  liable  to  confis* 
cation  (^). 

In  cases  of  necessity,  as,  for  instance,  where  the  ship  is  Tranship- 
wrecked,  or  otherwise  disabled  in  the  course  of  the  voyage  and  '"^* 
cannot  be  repaired,  or  cannot  be  repaired  without  too  great  a 
delay  and  expense,  the  master,  acting  as  agent  of  his  owner, 
may  procure  another  competent  vessel  to  carry  on  the  goods  and 
earn  the  freight.  He  is  entitled,  however,  to  a  reasonable 
time  within  which  to  tranship  (h).  There  is  little  authority  in 
our  law  books  as  to  whether  it  is  the  duty  or  only  the  right  of 
the  master  to  tranship,  but  although  there  is  no  express  decision 
upon  the  subject  there  is  no  case  in  which  such  a  duty  has  been 
declared.  Transhipment  has  been  treated  merely  as  a  power  or 
privilege  conferred  upon  the  master  for  the  benefit  of  the  ship- 
owner to  secure  the  freight  {(),  But  it  is  the  duty  of  the  Preaervatioii 
master,  as  representing  the  shipowner,  to  take  active  measures  ^  ^  <»rfiro. 
where  reasonably  practicable  for  the  preservation  of  the  cargo 
from  loss  or  deterioration  in  case  of  accidents.  The  master  ought 
not  to  leave  the  cargo  to  perish,  and  in  case  of  absolute  neces- 
sity, where  he  has  no  means  of  communicating  with  the  owners 
of  the  cargo,  he  may,  to  save  the  cargo,  hypothecate  the  cargo, 
and  where  it  is  impossible  to  carry  it  on  or  preserve  it  he  may 
even  sell  it  {k). 

When  the  ship  has  arrived  at  the  place  of  her  destination,  the  I>utt  ov 
master  must  take  care  that  she  be  safely  moored  or  anchored,  and  p^j^^  op  Die- 
without  delay  deliver  the  cargo  to  the  merchant  or  his  consignees  chaeob. 


(p)  Ogden  t.  Graham,  1 B.  &S.  773. 

(A)  The  Soblomstm,  L.  B.,  1  A.  &  E. 
293. 

(i)  See  Theffamburffh,  Br.  &L.  253; 
De  Cuadra  y.  Swarm,  16  C.  B.,  N.  S. 
772;  Ifotara  y.Smdermmy  L.  B.,  7  Q. 
B.  225.  See  also  3  Kent,  Ck)m.  210; 
Shipton  Y.  Thornton,  9  A.  &  E.  316. 
The  foreign  j  arista  have  differed  on 
this  question.  The  arguments  on 
either  side  are  shortly  stated,  and 
many  of  the  foreign  authorities  on  the 
subject  are  coUected  in  the  judgment 
in  Shipton  y.  Thornton,  ubi  supra.  In 
America  it  has  been  held,  that  it  is  the 
duty  of  the  master  to  tranship  where 
it  is  possible.  3  Kent,  Com.  212. 
See,  as  to  the  duties  of  the  master  in 

M.P. 


oases  of  injury  to  the  ship,  and  as  to 
the  effect  of  teinshipment  on  the  con- 
tract of  insurance,  post,  Chap.  YII., 
Insubakcb,  Part  11.  In  Meyer  y. 
£am,  1  G.  P.  D.  371,  where  the  duty 
of  the  master  to  tranship  and  forward 
the  carg^  is  alluded  to  in  the  judgment 
it  is  clearly  intended  to  refer  to  the 
duty  of  the  shipowner,  not  to  the 
cargo  owner. 

{%)  See  Tronson  y.  J)ent,  8  Koo.  P. 
G.  G.  419,  449 ;  The  Gratitudine,  3  G. 
Bob.  258 ;  Moree  y.  The  AuttraUuian 
Steam  Navigation  Company,  4  L.  B., 
P.  G.  222;  Aeatos  r.  Bums,  3  Ex.  D. 
282 ;  and  Ghap.  Htfothecatzon  and 
Sale. 


^^ 
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upon  production  of  the  bills  of  lading  and  payment  of  the 
freight  (/).  Under  a  charter-party  providing  for  the  delivery 
of  the  cargo  at  the  usual  place  of  discharge,  the  master  is  bound 
to  take  his  ship  to  any  usual  place  in  the  port  to  which  the  char- 
terer may  direct  the  ship  to  go  {m). 

ExoRPTioHs  IN      The  charter-party  usually  contains  the  words, "  the  act  of  God, 

PABTT.    '        tte  Queen's  enemies,  and  dangers  of  the  seas  excepted,"  or  other 

words  to  a  like  effect.    Similar  words  are  usually  inserted  in  bills 

of  lading,  and  it  will  be  convenient  to  consider  the  effect  of  these 

exceptions  hereafter,  when  we  treat  of  bills  of  lading  (w). 


BiaSOLTTTION 
OF  CONTIUCT. 


By  act  of 
paridee. 


Unforeseen 
eyent  pre* 
Tenting  petr- 
f  ormanoe  of 
contract. 


Contracts  of  affreightment  may,  like  any  other  contracts,  be 
dissolved  by  the  consent  of  the  parties ;  and  at  any  time  before 
breach  it  is  not  necessary  that  there  should  be  any  new  con- 
sideration for  the  dissolution  (o).  It  is,  however,  a  rule  of  law 
that  if  the  original  contract  is  imder  seal,  the  contract  of  dis- 
solution must  be  under  seal  {p).  Contracts  which  are  not  by 
deed,  but  which  by  reason  of  the  operation  of  the  Statute  of 
Frauds  must  be  in  writing,  cannot  be  varied  by  a  merely  verbal 
agreement  (s'). 

It  is  an  important  generaL  rule,  of  very  frequent  application, 
that  where  a  party  by  his  own  contract  creates  a  duty  or  chai^, 
he  is  bound  to  perform  it  notwithstanding  inevitable  accident, 
since  he  might  have  provided  against  the  contingency  by  the 
contract  (r). 


(/}  Abbott  on  Shipping,  3rd  ed.,  p. 
244 ;  Fowler  v.  Xnoop,  4  Q.  B.  D.  299. 

{m)  Kirehner  v.  Venus,  12  M.  P.  0. 
398  ;  The  Felix,  2  A.  &  E.  273;  Parker 
V.  TFinloWy  7  E.  &  B.  942. 

(n)  ^ee  post,  p.  360. 

\o)  King  v.  Oillett,  7  M.  &  W.  56 ; 
see  also  viner*8  Abridg.  Contract,  G. 
17.  See  Adamson  y.  Newcastle  Steams 
ship,  %e.  Association,  4  Q.  B.  D.  462, 
and  see  post,  p.  332.  The  charterer's 
foreign  agent  has  no  implied  authority 
to  vary  the  cargo  designated  in  a 
charter-party,  nor  to  alter  the  place  of 
loading;  Sickens  v.  Irving,  7  C.  B., 
N.  S.  166  ;  see  also  BroadheadY.  Yule, 
9  Sess.  Ga.  1 8th  series,  p.  92 1 .  A  ship's 
husband  has  no  implied  authority  to 
cancel  a  charter-party;  Th(nnas  v. 
Lewis,  4  Ex.  Diy.  18. 

(p)  5  £ep.  26  a. 


{q)  Goss  v.  Lord  Nugent,  6  B.  &  A. 
65.  A  subsequent  verbal  agreement 
which  is  not  good  under  the  statute 
cannot  operate  as  a  rescission  of  the 
original  written  contract ;  Noble  y. 
Ward,  L.  R.,  1  Ex.  117 ;  2  Ex.  136. 

(r)  Faradine  y.  Jane,  Aleyn,  27 ; 
Adams  y.  The  Itoyal  Mail  Steam  Packet 
Company,  6  0.  B.,  N.  S.  492.  "  If  a 
man  chooses  to  enter  into  a  contract  to 
do  a  particular  act  he  is  bound  to  an- 
swer for  it,  although  the  performance 
of  the  act  may  be  preventeli  by  the  oc- 
currence of  unforeseen  circumstances 
which  it  was  beyond  his  power  to  con- 
trol, and  which  have  arisen  from  no 
act  or  default  of  his  own,  because  he 
might  and  ought  to  have  provided  for 
the  contingency  by  his  contract; "  per 
Brett,  J.,  Jackson  y.  Union  Marine  In* 
turanee  Company,  L.  B.,  8  G.  P.,  at 
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ThiiB,  as  we  have  seen,  where  time  is  expressly  limited  by  the 
terms  of  the  contract  for  the  loading  or  discharge  of  the  ship, 
the  merchant  will  be  liable  if  he  neglects  to  perform  the  contract 
on  his  part,  even  though  he  may  be  prevented  by  some  unfore- 
seen event  (s).  So  where,  owing  to  the  prevalence  of  an 
infectious  disease  at  the  port  of  discharge,  all  public  com- 
munication with  the  shore  became  unlawful  and  impracticable, 
it  was  held  that  the  loss  must  fall  on  the  freighter,  and  that 
he  was  liable  in  damages  for  not  performing  his  contract  (t). 
The  shipowner's  contract  is  not  dissolved,  nor  is  it  any  excuse 
for  its  non-performance,  that  the  deKvery  of  the  goods  to  the 
consignee  is  prevented  by  their  wrongful  seizure  by  Custom 
House  officers  (u). 

Where  the  shipowners  had  covenanted  to  deliver  the  outward 
cargo,  and  "having  done  so"  to  receive  on  board  a  return 
cargo,  and  the  freighters  had  covenanted  that  they  would  find 
and  provide,  "as  they  did  warrant  and  assure  to  the  ship- 
owners," a  full  return  cargo,  it  was  held  that  the  freighters 
were  liable,  on  this  covenant,  for  not  having  furnished  a  return 
cargo,  although  the  delivery  of  the  outward  cargo  was  prevented 
by  its  seizure,  without  any  default  of  the  shipowners,  at  the  out- 
ward port  where  it  ought  to  have  been  delivered,  by  persons 
exercising  the  authority  of  Q-ovemment  there  (x). 

The  shipowner  also,  unless  the  charter-party  expressly  pro- 
vides agaii)^t  such  a  contingency,  is  not  protected  even  against 
inevitable  accident.  Thus,  where  shipowners  covenanted  to 
proceed  to  one  of  the  Guano  Islands,  and  there  "  to  load  a  full 
and  complete  cargo  of  guano  by  the  ship's  boats  and  tackle,  and 
by  the  labour  of  the  crew,"  it  was  held  to  be  no  excuse  for  the 


£.  586.  See  Jonet  y.  St,  John*a  ColUge, 
.  R.,  6  Q.  B.  115.  This  general  role 
is,  however,  subject  to  a  qualification 
which  is  thus  expressed  by  Hannen,  J. , 
in  Baily  y.  Be  Crespiffny^  Lr.  B. ,  4  Q.  B. , 
at  p.  185: — ''Where  the  eyent  is  of 
sucn  a  character  that  it  cannot  reason- 
ably be  supposed  to  haye  been  in  the 
contemplation  of  the  contracting  par- 
ties when  the  contract  was  made,  they 
will  not  be  held  bound  by  general 
words  which,  though  large  enough  to 
include,  were  not  used  with  reference 
to  the  possibility  of  the  particular  con- 
tingency which  afterwards  happens. 
See  Howai  y.  Coupland,  1  G.  P.  D.  258. 
(<)  Ante,  p.  317. 


{t)  Where  by  the  charter-party  the 
charterer  undertakes  to  procure  a  pass 
necessary  to  enable  the  yessel  to  load 
at  a  tormgn  port  he  cannot  excuse  his 
neglect  to  provide  cargo  simply  on  the 
ground  that  the  government  authori- 
ties refused  to  grant  a  pass ;  £ish  y. 
Gihb,  1  H.  &  N.  810. 

(«)  Ooeling  y.  Higgine,  1  Gamp.  451 ; 
Spence  y.  ChodiDiek,  10  Q.  B.  617  ;  and 
see  also,  as  to  the  effect  on  the  contract 
of  the  interference  of  the  agents  of  the 
English  government  at  a  foreign  port, 
Bvane  y.  Eutton,  4  M.  &  Gr.  954. 

{x)  Storer  y.  Chrdon,  3  M.  &  S.  308 ; 
and  Bd^poity  Ghap.  YI.,  Part  IL,  Db- 

ICUBBAOB. 
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non-performance  of  this  positive  contract  that  no  gpiano  was  to 
be  found  at  the  island  (y) . 

But  where  the  act  to  be  performed  is  of  such  a  nature  that 
both  parties  must  concur  in  doing  it,  and  an  unexpected  event 
prevents  each  from  doing  his  part,  neither  can  maintain  an  action 
against  the  other  for  the  non-performance  of  the  act.  Thus,  in 
a  case  where  a  vessel  was  chartered  to  load  a  cargo  at  a  named 
port,  and  by  the  regulations  of  the  port  the  loading  of  the 
agreed  cargo  was  prohibited,  the  charterers  sought  to  recover 
damages  against  the  shipowners  for  not  loading  the  agreed  cargo ; 
but  it  was  held  that  as  neither  of  the  parties  were  able  to  per* 
form  their  respective  duties  under  the  contract,  the  plaintiffs 
being  unable  to  load  the  cargo,  and  the  defendants  to  receive 
it,  the  action  could  not  be  maintained  (2). 


Effect  of  war, 


Contract  dis-       The  general  rule  stated  above  is  subject  to  this  further  quali- 
perform^ce     fixation :  that  if  after  the  contract  is  made  it  becomes  imlawf ul 
MOOTung  un-  for  either  party  to  perform  it,  then  the  performance  cannot  be 
insisted  upon,  nor  can  damages  be  recovered  for  the  non-per- 
formance, because  lex  non  cogit  ad  impossibilia  {a). 

Thus,  it  has  been  said,  that  if,  after  the  making  of  the  con- 
tract, the  exportation  of  the  articles  which  are  to  compose  the 
cargo  were  prohibited  by  the  law  of  this  country,  the  contract 
would  be  considered  to  be  dissolved,  or,  at  all  events,  no  damages 
could  be  recovered  for  its  breach  (6).  And  the  breaking  out  of 
a  war,  or  a  local  interdiction  of  commerce,  arising  subsequently 
to  the  maMng  of  the  contract  between  the  state  to  which  the 
ship  or  cargo  belongs  and  that  to  which  it  is  destined,  would 
have  the  same  effect  (^).  It  is  otherwise  with  respect  to  an 
embargo,  which  operates  only  as  a  temporary  suspension  of  the 
adventure,  and  such  an  impediment  cannot,  at  least  where  the 
contract  has  been  in  part  performed,  be  set  up  in  answer  to  the 
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(y)  mUsY.  Sughrue,  16 M.  &  W.  263. 
The  cKarter-paity  in  this  case  provided 
also  that  certain  disbursements  were  to 
be  returned  to  the  charterers  <*  in  the 
event  of  any  unforeseen  canse  pre- 
venting the  completion  of  the  charter- 
party:*'  but  the  Court  held  that  this 
stipulation  could  not  be  construed  to 
mean  thatthe  contract  by  charter-party 
was  to  be  at  an  end  under  circum* 
stances  such  as  those  which  had  hap- 
pened. See  also  Fuller  v.  Staniforth, 
11  East,  232,  and  mpra^  p.  322,  n.  (r). 


(c)  Cunningham  v.  Dunn,  3  C.  P.  D, 
443.  See  also  Ford  v.  Ootencorth,  L.  B., 
6Q.  B.  644. 

(0)  Baily  v.  De  Cretpigny,  L.  R.,  4 
Q.  B.  180. 

(b)  See  the  judgment  of  Lord  Ellen- 
borough  in  Barker  v.  Ilodgeon,  3  M.  & 
S.  270.  A  prohibition  at  the  port  of 
discharge  by  a  foreign  government 
would  not  have  this  effect.  See  Blight 
V.  JPage,  dted  3  B.  &  P.  296,  note  («), 
and  Touieng  y.  Hubbard,  ib.  291. 

{e)  See  Abbott  on  Ship.  696. 
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breach  of  a  contract  which  has  not  provided  against  the  contin- 
gency (d).  But  if  the  embargo  is  of  an  hostile  character,  and  the 
object  of  the  voyage  is  likely  to  be  defeated  by  the  delay,  it 
seems  that  the  contract  may  be  treated  as  dissolved  (e).  Where 
an  embargo  was  laid  by  the  British  Government  upon  foreign 
ships,  as  an  act  in  the  nature  of  reprisals  and  of  partial  hostility, 
it  was  held  that  no  right  of  action  could  be  founded  in  our 
Courts,  by  an  owner  of  one  of  the  foreign  vessels  against  an 
English  merchant,  for  a  breach  of  contract  which  resulted  only 
from  his  obedience  to  the  orders  of  his  own  Government  (/). 

In  recent  years  a  number  of  cases  have  arisen  having  reference  Beoent  oaaee 
to  the  matter  now  imder  consideration,  and  although  the  deoi-  S^^war^ 
sions  in  many  of  them  turn  upon  the  meaning  of  express  ex-  on  contract  of 
ceptions  contained  in  the  shipping  documents,  yet  they  are  all  ment. 
so  connected  that  it  will  be  convenient  to  consider  them  together 
here. 

During  the  Crimean  war,  some  important  questions  arose  with 
reference  to  the  effect  of  war  on  contracts  of  this  description. 
In  a  case  in  the  Court  of  Exchequer,  it  appeared  on  the  plead- 
ings that  the  plaintiff  hcul  agreed,  at  the  request  of  the  defen- 
dants, to  execute  an  order  for  goods  required  by  a  merchant  at 
Odessa,  and  that  the  defendants  had  for  certain  considerations 
undertaken  to  accept  the  plaintiff's  draft  for  the  invoice  price  of 
the  goods.  To  a  declaration  setting  out  these  facts,  and  alleging 
that  the  defendants  had  not  accepted  the  plaintiff's  draft,  the 
defendants  pleaded  that  at  the  time  of  the  making  of  the  agree- 
ment the  merchant  at  Odessa  was  an  alien,  and  that  afterwards, 
before  any  breach  of  it,  and  before  the  time  when  the  plaintiff 
was  to  have  despatched  the  goods  to  him,  he  became  and  still  was 
an  enemy  of  the  Queen,  so  that  the  plaintiff  could  not  lawfully 
forward  the  goods  to  him.  To  this  plea  the  plaintiff  replied 
that  in  the  declaration  of  war  against  Eussia  the  Queen  had 
waived  the  right  of  seizing  enemy's  property  laden  on  board  of 
neutral  vessels,  unless  it  was  contraband  of  war,  and  that,  by  a 

(d)  Hadley  y.  Clarice^  8  T.  R.  259.  In  tical  drcnmBtances. 
this  case  the  contract  was  considered  (e)  Abbott    on    Shipping,    3rd  cd. 

to  be  suspended  until  the  embargo  was  p.  411 ;  and  see  Eodocanaehi  v.  Elliott ^ 

removed.     See  also  Scott  v.  Ltbbtyy  2  L.  R.,  9  C.  P.  518. 
Johns  (American)  Rep.  336.     In  Pul-  (/)  Touteng  v.  ITubbard,  3  B.  &  P. 

ler  Y.  Staniforthy  1 1  East,  232,  and  Bell  291 .     See  the  observations  on  this  case 

V.  Tuller^  2  Taunt.  285,  the  charter-  bj  Blackburn,  J.,  in  Oeipel  v.  Smithy 

parties  expressly  provided  for  cases  of  L.  R.,  7  Q.  B.  412,  andsee  jw«^,  p.  332. 
mterf  erenoe  wiUi  the  contract  by  poll- 
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plaintiff  and  the  defendant  were  British  subjeots,  and  the  ship 
was  a  British  registered  ship;  that  Odessa  was  part  of  the 
Bussian  Empire,  and  that  no  lioence  from  the  Queen  oould  be 
obtained  for  loading  the  ship,  and  that  the  defendant  could  not 
hare  procured  a  cargo  or  loaded  the  ship  mthout  trading  or  cor- 
responding  tcith  the  enemy.  The  Court  of  Queen's  Bench  held, 
under  these  circumstances,  that  the  contract  was  dissolved  be- 
fore any  breach  of  it  by  the  defendant,  and  that  he  was  entitled 
to  judgment.  The  Court  stated  that  it  was  material  that  the 
owners  of  the  ship  were  alleged  to  be  British,  (since  it  was,  on 
this  accoimt,  the  duty  of  the  captain  to  make  his  escape  from 
Odessa  as  soon  as  he  heard  of  the  declaration  of  war,)  and  it 
distinguished  this  case  from  the  earlier  decision,  on  the  ground 
that  the  plea  contained  an  averment  negativing  the  supposition 
that  the  defendant,  before  the  declaration  of  war,  could  have 
provided  a  cargo  from  Bussian  subjects,  or,  after  the  declaration 
of  war,  could  have  loaded  the  vessel  without  trading  with  the 
enemy;  an  averment  which,  as  we  have  seen,  was  not  (ac- 
cording to  the  view  afterwards  taken  by  the  Exchequer  Cham- 
ber (/) )  in  any  way  necessary.  Another  case  in  the  Court 
of  Queen's  Bench  gave  rise  to  some  questions  relating  to  this 
subject.  In  this  case  (m)  the  defendant  contracted  with  the 
plaintiff,  by  charter-party,  to  load  on  board  a  ship  of  the 
plaintiff  a  cargo,  at  Odessa,  at  a  certain  rate  of  freight.  The 
plaintiff's  ship  was  to  proceed  from  a  British  port  to  Constan- 
tinople, and  thence  to  Odessa,  and  it  was  agreed  that  if  before 
the  ship  arrived  at  Constantinople  "war  had  commenced," 
the  cargo  was  to  be  loaded  at  a  reduced  rate.  It  appeared 
that,  in  fact,  before  the  ship  hcul  arrived  at  Constantinople 
war  had  been  declared  between  Bussia  and  Turkey,  but  not 
between  England  and  Bussia.  The  Court  held,  under  these  cir- 
cimistances,  that  the  contingency  contemplated  by  the  charter- 
party  was  war  between  Bussia,  the  state  in  possession  of  the  port 
of  loading,  and  England,  and  this  not  having  occurred  before  the 
arrival  of  the  ship  at  Constantinople,  that  ^<^  contingency  upon 
which  the  freight  was  to  be  reduced  had  ^ot  happened.  In  the 
same  case  it  appeared  that  another  charter-party  hcul  been  en- 
tered into  between  the  same  parties,  by  which  the  defendant  had 

(t)  See  the  judgment  in  £sposUo  v.  (m)  Avery  v.  JBowdeny  5  E.  &  S.  714 ; 

SintHien,  7  E.  &  B.  763.  6  E.  &  B.  953.    See  also  JSarrick  v. 

£u^t  2  C.  B.,  N.  S.  663. 
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agreed  to  load  anotixer  ship  of  the  plaintiff  at  Odessa.    To  a 
deolaratLon  oomplaiiiiiig  that  the  defendant  had  not  loculed  the 
yessely  and  alleging  that  the  ship  had  waited  at  Odessa  during 
some  of  the  laying  days,  and  that  then  the  defendant  hcui  dis- 
pensed with  her  remaining  for  the  residue  of  them,  and  requested 
her  to  depart,  it  was  pleaded,  among  other  pleas,  that  before  the 
causes  of  action  accrued  war  had  been  declared  between  Eng- 
land and  Bussia,  whereby  the  performance  of  the  agreement 
had  been  prevented,  and  the  contract  had  been  rescinded.    It 
appeared  on  the  evidence,  that  before  the  declaration  of  war  the 
agent  of  the  defendant  at  Odessa  had  repeatedly  told  the  master 
that  there  was  no  cargo  for  the  ship,  and  that  she  had  better  go 
away,  but  it  was  also  proved  that  the  master  continued  to  require 
a  cargo  until  the  time  at  which  the  declaration  of  war  between 
England  and  Eussia  hcui  been  known  at  Odessa,  which  time  was 
before  the  expiration  of  the  ship's  laying  days.    Upon  these  facts 
the  Court  held  that  the  plea  was  proved,  that  there  was  no 
evidence  that  the  defendant  had  broken  the  charter-party  by 
absolutely  refusing  to  provide  a  cargo,  and  that  even  if  the  lan- 
guage used  by  the  agent  of  the  defendant  had  been  stronger, 
this  could  not  have  been  treated  as  a  renunciation  of  the 
contract  by  the  defendant,  after  the  captain  had  continued,  up 
to  the  declaration  of  war,  to  insist  upon  a  cargo  in  fulfilment  of 
the  charter-party.     And  the  principles  upon  which  the  latter 
portion  of  this  decision  proceeded  were  acted  upon  by  the  Court 
in  a  later  case  (n).    It  must  be  observed,  however,  that  it  has 
been  distinctly  laid  down  in  recent  cases,  that  where  there  is 
an  explicit  renunciation  of  a  contract  by  the  person  bound 
to  perform  it,  and  this  declaration  is  accepted  by  the  other 
contracting  party  as  a  breach  of  the  contract,  a  cause  of  action 
immediately  arises  even  although  the  time  for  performance 
may  not  have  arrived  (o). 

The  principles  laid  down  in  the  earlier  cases  were  much 
discussed  in  the  Admiralty  Court  and  in  the  Privy  Council,  in 
cases  which  arose  during  the  late  war  between  France  and 
Prussia.    In  one  of  these  {p)^  the  master  of  a  Prussian  brig 

(if)  JReid  V.  Soakinsy  6  E.  &  B.  729.  Cftalmers^  L.  R.,  8  Ch.  289;  Morgan  y. 

(0)  The  Danube  and  Black  Sea  Hail-  Bain,  lb.  R.,  10  G.  P.  15 ;  and  see  also 

wojf  Company  v.  Xenot,  11  G.  B.,  N.  S.  Simpton  v.  Crippeny  L.  B.,  8  Q.  B.  14; 

162;  5;  C.  in  Gam.  Scaoc.,  31 L.  J.,  C.P.  and  Freeihy.  Burr,  L.  R.,  9  G.  P.  208. 
284  ;  13  C.  B.,  N.  S.  826;    Frott  v.  {p)  The  TetUoniay  L.  R.,  3  A.  &  E. 

Knighty  7  L.  R.,  Ex.  Ill ;  Bloomer  v.  394;  4  P.  C.  171. 
BemHeiny  L.  R.,  9G.  P.  688 ;  Ex  parte 
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chartered  his  vessel  to  the  plaintifiEs,  who  were  British  sub- 
jects.   The  charter-party  provided  that  the  brig  should  load  a 
cargo  of  nitrate  of  soda  at  a  port  in  South  America,  and  pro- 
ceed therewith  to  Cork,  Cowes  or  Falmouth,  for  orders  to  any 
safe  port  in  Great  Britain,  or  on  the  continent  between  Havre 
and  Hamburg,  that  freight  should  be  paid  at  the  port  of  dis- 
charge at  the  rate  of  45^.     The  freight  to  be  paid  if  discharged 
in  Great  Britain  one  third  cash  and  the  remainder  in  bills  on 
London  at  three  months ;  if  discharged  in  a  port  on  the  con- 
tinent one  third  cash  at  the  printed  rates  of  exchange,  &c.,  and 
the  remainder,  after  delivery  in  cash,  at  the  printed  rates  of 
exchange.     The  brig  loaded  the  cargo  and  sailed  on  her  home- 
ward voyage.      On  the   10th  of  July,  the  brig  arrived   at 
Falmouth  and  received  orders  to  proceed  to  Dunkirk,  in  France. 
She  sailed  for  Dunkirk,  and  while  off  that  port  the  master 
heard  that  war  had  broken  out  between  France  and  Prussia. 
The  brig  then  returned  to  the  Downs,  and  after  waiting  a 
reasonable  time  to  make  enquiries,  the  master,  on  the  19th  of 
July  took  his  vessel  into  Dover  and  there  remained.    On  that 
day  war  was  actually  declared  between  France  and  Prussia; 
the  war  had  been  imminent  since  the  arrival  of  the  vessel  at 
Falmouth.     The  war  continuing,  the  vessel  remained  at  Dover, 
and  was  there  at  the  commencement  of  the  action.     The  plain- 
tiffs demanded  of  the  master  delivery  of  the  goods  at  Dover,  but 
they  made  no  offer  to  pay  any  freight.     The  master  refused  to 
comply  with  the  demand,  and  the  plaintiffs  never  gave  the 
master  orders  to  proceed  to  any  other  port  than  Dunkirk.     In 
these  circumstances,  the  plaintiffs  contended  that  the  master  had 
committed  a  breach  of  contract  in  refusing  to  enter  Dunkirk 
before  the  war  was  declared,  and  that  as  the  cargo  was  the 
property  of  a  neutral  owner,  the  master  was  not  justified  in 
deviating  from  the  direct  course  to  avoid  a  danger  to  which  the 
ship  alone  could  be  exposed.    The  Judicial  Committee,  however, 
held  that  the  master  was  entitled  to  take  reasonable  and  prudent 
steps  for  the  preservation  of  his  ship,  and  that  he  was,  under 
the  circtmistances,  justified  in  going  to  the  Downs  for  the 
purpose  of  ascertaining  whether  war  had  actually  been  declared, 
and  that  he  was  guilty  of  no  unreasonable  delay  in  not  returning 
to  Dunkirk  before  the  19th  of  July,  when  war  was  actually 
declared.     The  plaintiffs,  while  they  admitted  that  the  master 
was  not  bound  to  proceed  to  Dunkirk   after  war  had  been 
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dedoredy  oontended,  that  as  the  breaking  out  of  war  rendered 
the  performance  of  the  charter-party  illegal,  that  the  contract 
between  the  parties  was  dissolved,  and  they  were  entitled  to  have 
the  cargo  delivered  np  to  them  at  Dover  without  payment  of 
freight.  But  the  Court  decided  that  as  the  charter-party  pro- 
vided that  the  cargo  might  be  delivered  at  any  one  of  a  number 
of  ports,  and  provided  how  freight  was  to  be  paid  in  the  event 
of  the  cargo  being  delivered  at  an  English  port,  that  they  ought 
not  to  hold  that  the  contract  was  dissolved  by  the  impossibility  of 
delivering  the  cargo  at  Dunkirk ;  and  as  the  plaintiff  had 
demanded  the  delivery  of  the  cargo  at  Dover  and  had  not 
required  the  master  to  proceed  to  any  other  port  except  Dunkirk, 
that  the  master  was  justified  in  refusing  to  deliver  the  cargo  at 
Dover,  except  upon  payment  of  freight  stipulated  to  be  paid  on 
delivery  of  the  cargo  at  an  English  port. 

Questions  have  also  arisen  as  to  the  effect  on  the  contract  of  Of  blockade, 
affreightment  of  a  blockade.  On  an  attempt  to  enter  a  block- 
aded port  in  violation  of  the  blockade,  the  blockading  power  is 
allowed  by  the  law  of  nations  to  capture  and  condemn  the  vessel 
attempting  to  enter;  and,  after  a  public  notification  of  the 
blockade,  the  act  of  sailing  to  the  port,  with  the  intention  of 
violating  the  blockade,  will  itself  be  a  cause  of  condemnation  (q). 
And  it  is  now  well  settled,  that  in  cases  of  violation  of  blockade 
the  master  must  be  treated  as  the  agent  of  the  owner  of  the 
cargo,  as  well  as  of  the  ship,  and  that  consequently  the  cargo 
owners  cannot  protect  their  property  from  capture  in  respect  of 
the  violation  of  a  blockade,  by  showing  that  they  were  wholly 
innocent  of  the  intention  to  violate  it  (r).  This  rule  is  not 
applicable  exclusively  to  neutrals,  but  applies  with  equal  force 
to  all  persons  attempting  to  violate  a  blockade,  although  they 
may  be  subjects  or  allies  of  the  country  which  has  established 
it  («).  Where  a  public  notice  of  a  blockade  has  been  given  to 
the  Government  of  a  country,  all  parties  contracting  there  must 
be  taken  to  have  entered  into  their  contracts  with  an  equal 
knowledge  of  its  existence ;  any  difficulty  or  impediment  caused 

(q)  The  Neptunusy  2  Bob.  110.    See  pies  regiilating  the  law  of  blockade, 

also  the  judgments  in  The  Tuteh,  6  the  judgment  of  the  privy  councdl  in 

Rob.  180,  and  Na^lor  ▼.  Taplor,  9  B.  Cremidi  v.  Fowelly  11  Moo.  P.  C.  C.  88. 
ftC.  723.    A  ship  which  has  entered  (r)  BaltazziY.R^der^  12Moo.P.C.C. 

a  blockaded  port  before  the  blockade  168. 
is  entitled  to  come  out  again.    See  as  («]  lb, 

to  this,  and  as  to  the  general  princi- 
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by  the  blockade  cannot,  therefore,  be  set  np  as  a  dissolution  of 
the  contracts,  or  as  an  excuse  for  their  non-performance  (^). 

But,  although  it  is  now  dearly  established  that  it  is  not  con- 
trary to  the  municipal  law  of  England  for  a  neutral  vessel  to 
attempt  to  enter  a  blockaded  port  {u)y  yet  where  the  charter-party 
contains  the  exception  ^*  restraint  of  princes,"  the  shipowner  may 
delay  to  despatch  his  vessel  to  the  port  of  discharge  if,  after  the 
charter-party  has  been  entered  into,  a  blockade  of  the  port  is 
established ;  and  if,  before  the  cargo  has  been  loaded  or  any- 
thing has  been  done  towards  performance  of  the  charter-party, 
there  is  no  prospect  of  the  blockade  being  removed  within  a 
reasonable  time,  the  shipowner  may  refuse  to  load  the  ship  and 
may  throw  up  the  charter-party  (»). 
Effect  of  ex-  In  a  casc  where  a  ship  was  chartered  to  proceed  to  Gtilatz,  for 
press  stipula-  orders  to  load  there  or  at  other  named  ports,  and  the  charter- 

tion  to  cancel  1.1-1 

in  the  event  party  provided  that  "  in  the  event  of  war  blockade  or  prohibi- 
tion of  export  preventing  loading,  the  charter-party  to  be  can- 
celled," it  was  held  that,  upon  the  closing  of  the  ports  by  Bussia 
in  consequence  of  hostilities  between  Bussia  and  Turkey,  the 
charter-party  came  to  an  end  without  any  election  by  either 
party  (x). 

A  well-grounded  fear  of  capture  may  justify  a  master  in 
delaying  for  a  reasonable  time  to  prosecute  his  voyage  or  in 
deviating  to  a  reasonable  extent  from  the  direct  course  of  his 
voyage  (y).  But,  at  least  in  cases  where  the  charter-party  does 
not  contain  the  exception  "restraint  of  princes,"  the  risk  of 
capture  will  not  justify  delay  so  imreasonable  in  its  character 
as  to  amount  to  a  refusal  to  perform  the  contract  (s). 


dUodcade. 


Of  a  risk  of 
capture. 


Contract 'Will 
not  be  treated 


Where  the  shipowner  agrees  to  deliver  cargo  at  a  named 


(0  The  Adelaide,  2  Rob.  HI,  note  (a) ; 
Madeiroe  v.  HiU,  8  Bing.  231. 

(u)  Ex  parte  Chavaeae,  34  L.  J., 
Bktcy.  17;  11  Jur.,  N.  S.  400;  The 
Helen,  L.  R.,  1  A.  &  E.  1.  Nor  is  it 
unlawful  to  cany  contraband  of  war 
into  a  blockaded  port,  provided  the 
provisions  of  the  Foreign  Enlistment 
Act,  1870  (33  &  34  Viet.  c.  90),  Supp. 
App.  p.  162,  or  other  similar  statutes 
are  nut  infringed.  See  16  &  17  Vict, 
c.  107,  and  Burton  v.  Finkertoti,  L.  R., 
2  Ex.  340. 

(r)  Geipel  v.  Smith,  L.  R.,  7  Q.  B. 
412.  See  the  judgment  of  Sir  W.  Scott 
in  The  TuUla^  6  Rob.  181.    In  America 


it  has  been  held,  that  by  a  blockade  of 
the  port  of  discharge,  or  an  interdiction 
of  commerce  with  it  after  the  com- 
mencement of  the  voyage,  the  contract 
of  affreightment  is  Snolved.  See 
Scott  V.  Lutbey,  2  Johns  (American)  Rep. 
336 ;  and  see  also,  as  to  the  Uw  of 
blockade.  The  Francis  Lin,  10  Hoore, 
37  ;   The  Johanna  Maria,  ib.  70. 

(;r)  Adamaon  v.  The  Neweaetle  Steam 
Ship,  ^e.  Association,  4  Q.  B.  D.  462. 

(y)  The  Heinrich,  L.  R.,  3  A.  &  E. 
424  ;  The  San  jRoman,  L.  R.,  3  A.  & 
E.  683 ;  6  P.  C.  301 ;  The  Expreet,  L. 
R.,  3  A.  &  E.  597. 

(«)  The  Fatria,  L.  R.,  3  A.  &  E.  436. 
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porty  although  it  may  afterwards  beoome  unlawful  to  land  the  as  diMolyed 
cargo  at  the  ordinary  landing  place  in  the  port,  yet  the  contract  la^f!^  bT 
wiU  not  be  treated  as  dissolyed  if  it  can  lawfully  be  carried  out  f^^'^ji** 
by  discharging  the  goods  elsewhere  in  the  port  without  violating 
the  law  (a). 

Charter-parties  are  very  frequently  executed  by  agents.  Where  Riohtbavd 
they  are  not  under  seal  the  ordinary  rules  as  to  the  parties  to  ^^  aoshtb 
sue  and  be  sued  on  such  contracts  are  applicable.  Where  no  kxtoutiho 
di£Biculty  is  created  by  any  special  description  of  the  parties  in  pastixs. 
the  contract,  and  it  is  made  in  the  name  of  a  person  who  is 
really  an  agent,  evidence  is  adnussibley  even  although  he  is  not 
described  as  an  agent,  to  show  the  existence  of  the  agency,  so 
as  to  give  the  benefit  of  the  contract  to  the  unnamed  principal, 
or  to  charge  him  with  the  liabiKty  on  it :  but  the  agent  cannot 
ordinarily  get  rid  of  his  liability  on  a  contract  which  he  has 
executed  in  this  form,  by  showing  that  he  was  merely  an  agent 
in  the  transaction  (6).  And  where  in  a  charter-party  an  agent 
described  himself  as  "  owner  of  the  ship,"  it  was  held  that  the 
real  principal  could  not  sue  upon  it  {c).  But  where  the  real 
principal  described  himself  in  the  charter-party  as  an  agent,  and 
there  was  a  stipulation  that  he  was  not  to  be  personally  liable, 
it  was  held  that  he  might  sue  as  principal,  and  that  this  sti- 
pulation only  applied  to  him  in  his  description  or  character  of 
agent  (d).  Where,  however,  the  parties  have  agreed  that  a  person 
described  in  the  contract  shall  be  liable  as  agent  only,  the  Court 
will,  as  between  the  parties,  give  effect  to  their  intention,  even 
though  that  intention  was  not  expressed  in  the  written  document. 
Thus  in  an  action  upon  a  charter-party  complaining  of  a  refusal 
to  load  a  cargo,  the  plea  steted,  by  way  of  equitable  defence, 
that  the  def  endante  had  entered  into  the  charter  solely  as  agents 
for  A.  B.  and  Co. ;  that  before  they  signed  the  charter,  it  was 
agreed  and  tmderstood  between  them  and  the  plaintiffs,  that 
they  were  only  to  sign  as  such  agents,  so  as  to  bind  A.  B.  and  Co., 
and  not  to  make  themselves  liable  as  principals,  and  that  they 
signed  in  the  following  manner: — "For  A.  B.  and  Co.,  of 
Messina,  H.  and  Co.  (the  defendants),  agents."  The  plea 
further  stated,  that  the  defendants  and  the  plaintiffs  bond  fide 

(a)   Waugh  y.  Morrit,  L.  R.,  8  Q.  B.  (b)  Higgim  y.  Senior^  8M.  & W.  834. 

203  ;  The  Cargo  ex  Argoiy  L.  B.,  6  P.  ie)  Humble  Y.HtmUr,  12  Q.  B.  310. 

0.  161.  {d)  Sehtmh  y.  Averg,  16  Q.  B.  666. 
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believed  at  the  time  of  Bigning  the  charter,  that  the  defendants 
would  not  be  liable  personally  on  it,  notwithstanding  that  it 
professed  in  the  body  of  it  to  be  made  by  the  defendants  as 
merchants  and  freighters;  that  the  defendants  had  power  to 
bind  their  principals,  and  that  the  latter  were  bound  by  the 
charter;    and  that  the  plaintiffs  were  inequitably  takin^r  ad- 

to  the  real  intention  of  the  parties.  This  plea  was  held 
by  the  Court  of  Exchequer  to  show  a  good  equitable  defence, 
and  the  judgment  was  afterwards  affirmed  in  the  Exchequer 
Chamber  (e). 

The  question  which  more  frequently  arises  is  whether,  where 
an  agent,  acting  for  his  principal,  has  entered  into  a  charter- 
party,  he  has  entered  into  it  in  such  a  form  as  to  render 
himself  personally  liable.  This  depends  upon  the  intention 
of  the  parties  as  disclosed  by  the  language  of  the  contract  itself, 
and  the  mode  in  which  it  is  signed.  Where  a  person  signs  a 
contract  in  his  own  name,  without  qualification,  he  is  primd  facie 
a  contracting  party,  and  to  prevent  this  liability  from  attaching 
it  must  appear  clearly  from  the  other  portions  of  the  agreement 
that  he  did  not  intend  to  act  as  a  principal  (/).  If  a  contract 
not  merely  describes  one  of  the  parties  as  agent,  but  clearly  in- 
dicates that  he  is  acting  only  as  such  for  a  named  principal,  he 
is  relieved  from  liability,  although  his  signature  is  unquali- 
fied {ff)j  and  this  is  so  whether  the  principal  be  resident  in 
England  or  abroad  (A).  The  signature,  however,  "as  agent," 
is  the  strongest  evidence  to  show  that  the  person  signing  incurs 
no  personal  liability  (t) ;   but  even  this  has  been  held  to  be 


(e)  Wake  v.  Harrop^  6  H.  &  N.  768; 
S.  C.  in  Cam.  Scacc.,  1  H.  &  C.  202. 
Some  of  the  judges  -were  of  opinion  that 
the  plea  diBclosed  a  good  defence  even 

Sit  lavv 

(/)  FarJcer  v.  WinloWy  7  E.  &  B.  942 ; 
Maugh  y.  Manaanos^  4  Ex.  Div.  104. 

{a)  Qadd Y.Houghton,  1  Ex.  Div.  367, 
and  the  comments  therein  upon  Faice 
V.  Walker y  L.  R.,  6  Ex.  173. 

(A)  Green  v.  Kophe,  18  C.  B.  649 ; 
Mahony  y.  KekuUf,  14  G.  B.  390  ;  Des- 
landet  v.  Gregoryy  2  E.  &  E.  602,  610. 
The  fact  that  tiie  principal  is  a  fo- 
reigfner  is  not  to  be  thrown  entirely  out 
of  consideration,  for  although  there 
may  be  no  difference  in  point  of  law 
between  the  case  of  an  agent  contract- 
ing on  bc^sJf  of  an  English  or  a  fo- 


reign principal,  there  is  an  obvious 
distinction  in  ^e  presumption  to  be 
drawn  as  a  fact.  See  the  judgment 
in  Leonard  v.  Mobineon,  6  E.  &  B.  126; 
Armstrong  v.  Stokes,  L.  R.,  7  Q.  B.  698 ; 
mbingcr  v.  Kaye,  L.  R.,  8  Q.  B.  313  ; 
Huiion  V.  Bullock,  L.  R.,  8  Q.  B.  331; 
9  id,  672;  2  Smith's  L.  C.  418  (8th  ed.). 
But  with  reference  to  the  above  oases 
'it  is  to  be  observed  that  possibly  the 
presumption  of  fact  may  not  be  so 
strong  in  the  case  of  an  agent  exe- 
cuting a  charter- party  on  behalf  of  a 
foreign  principal,  as  in  the  case  of  an 
agent  acting  on  behalf  of  a  foreign 
merchant  in  the  purchase  of  goods. 

(()  Jkslandes  y.  Oregory,  2  E.  &  E. 
602,  610. 
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insoffioient  to  release  the  agent  from  responsibility  where  it 
was  inconsistent  with  the  body  of  the  contract  {k). 


It  is  not  uncommon  in  cases  where  an  agent  enters  into  a  Cesser  clause, 
charter-party  in  such  a  manner  as  to  render  himself  personally 
responsible^  for  a  clause  to  be  introduced  into  the  charter-party, 
declaring  that  the  Kability  of  the  agent  shaU  cease  as  soon  as 
the  cargo  has  been  loaded.  Where  a  charter-party,  mentioning 
demurrage,  was  made  between  the  shipowners  and  an  agent  for 
the  freighters  (no  principal  being  named),  and  at  the  end  of  the 
charter  it  was  stated  that  "  the  charter  being  concluded  by  A.  B. 
(the  agent)  for  another  party,  the  liability  of  the  former  in  every 
respect,  and  as  to  all  matters  and  things,  as  well  before  as  after 
the  shipping  of  the  said  cargo,  shall  cease  as  soon  as  they  have 
shipped  the  cargo ; "  it  was  held,  that  no  action  could  be  brought 
against  the  agent  for  demurrage  at  the  port  of  discharge  (/). 
So,  in  a  similar  case,  where  the  cargo  had  been  loaded  before 
the  commencement  of  the  action,  the  agent  was  held  to  be  pro- 
tected by  a  similar  clause  from  a  claim  for  damages  caused  by 
delay  in  loading  (m). 

The  construction  of  clauses  of  this  character  has  given  rise  to  In  i^hat  case 
some  difficulty,  but  the  rule  to  be  deduced  from  the  decisions  is,  ^^^jw 
that  the  words  "  all  liability  shall  cease  "  do  not  operate  to  re-  li»We. 
lease  the  agent  from  vested  rights  of  action,  but  only  as  from  all 
liability  arising  after  the  loading  of  the  cargo,  unless,  indeed, 
the  charter-party  clearly  expresses  an  intention  that  the  agent 
should  be  released  ab  initio.    If  there  are  words  in  the  charter- 
party  conferring  a  Uen  on  the  cargo  in  respect  of  demurrage  at 
the  port  of  loading,  the  drctmistance  will  be  regarded  as  giving 


(k)  Lennard  ▼.  Rohinsony  6  E.  &  B. 
125.  In  this  case  a  charter-party  "was 
entered  into  hy  merchants  in  London, 
who  were  mentioned  in  the  body  of  the 
charter  as  if  they  were  contracting 
parties,  and  th^  signed  the  charter 
"  by  authority  of  and  as  agents  for  " 
a  merchant  at  Memel.  It  was  held 
that  the^  were,  notwithstanding,  per- 
sonally hable  on  the  contract.  It  may 
be  doubted  whether  this  has  not  been 
overruled  by  Gadd  y.  Houghton^  1  Ex. 
Div.  357 ;  and  although  the  principle 
giyen  in  the  text  may  be  safely  ac- 
cepted, all  the  decisions  cannot  now 
be  reconciled.  The  modem  tendency 
has  been  to  relieye  the  agent  from  lia- 
bility undOT  oircumstanoes  where  he 


would  have  formerly  been  held  liable. 
See  the  cases  cited  above  and  2  Smith's 
L.  0.  397  (8th  ed.).  Many  of  the 
cases  affecting  the  question  relate  to 
agreement  of  sale  and  other  contracts, 
and  in  referring  to  them  it  must  be 
borne  in  mind  uat  although  the  same 
principle  applies  to  aU  contracts,  the 
weight  and  importance  of  particular 
woras  as  indicating  the  liabiUty  of  the 
agent  may  vary  with  the  subject-mat- 
ter of  and  surrounding  circumstance 
affecting  the  particular  contract. 

(/)  Oglesby  v.  Ygksias^  E.,  B.  &  E. 
930. 

(m)  Milvain  v.  Titrez,  30  L.  J.,  Q.  B. 
91. 


] 
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additional  force  to  a  oesser  of  liability  clause,  and  indicating  an 
intention  on  the  part  of  the  shipowners  to  rest  upon  their  right 
of  lien,  and  to  discharge  the  agent  altogether  (n). 

Whero  person  If  a  person,  who  has  in  fact  no  interest  as  principal,  professes 
K^M^^M  to  act  as  agent  for  another,  but  without  authority,  and  executes 
no  authority,  a  Contract  in  the  name  of  that  other  person,  putting  the  name 
of  the  latter  to  the  instrument  and  adding  his  own  name  as  agent 
for  the  alleged  principal,  he  cannot  be  treated  as  a  party  to  the 
contract  or  be  sued  upon  it  unless  he  can  be  shown  to  be  the 
real  principal;  but  an  action  for  falsely  assuming  to  act  as 
agent  may  be  brought  against  him  (o).  But  in  this  case,  as  also 
in  the  case  of  a  person  describing  himself  in  a  written  instrument 
as  the  agent  of  an  unnamed  principal,  it  is  competent  for  the 
party  with  whom  he  contracts  to  show  that  although  described 
as  agent,  he  is  in  fact  the  principal  (p),  or  that  he  had  no 
principal  (g),  in  either  of  which  cases  he  will  be  liable.  So  also 
he  may  be,  and  often  will  be,  liable  on  the  implied  promise 
that  he  is  what  he  represents  himself  to  be,  namely,  ah  agent 
having  authority  to  contract  as  agent  (r). 

Where  oon-  Where  the  contract  is  under  seal  different  principles  are  ap- 
tract  by  deed,  plicable.  An  agent  cannot  bind  his  principal  by  deed  unless  he 
is  authorized  by  deed  to  do  so  (s).  And  it  is  an  established 
rule,  that  an  act  done  under  an  authority  under  seal  must  be 
done  in  the  name  of  the  principal,  and  not  in  the  name  of  the 
agent.  No  particular  form  of  words  is,  however,  necessary,  so 
long  as  the  act  is  done  in  the  name  of  the  principal  {t).    It  was 


(n)  Chfitt&ferMm  v.  Manten,  L.  B., 

7  Q.  B.  509.  A  similar  role  of  con- 
struction has  been  adopted  in  cases 
where  a  similar  daoae  has  been  adopted 
as  to  the  cesser  of  the  charterer's  lia- 
bility.    See  ^aneeseo  v.  Mastey,  L.  R., 

8  Ex.  101 ;  French  v.  Gerber,  1  C.  P. 
D.  737;  2C.  P.D.  247 ;  Sanguinetti  v. 
Facifie  Steam  CbmpanVy  2  Q.  B.  D.  238. 
See  poetf  Part  II.,  I)Kin7BaA.0B.  In 
a  case  where  the  charter-party  con- 
tained the  words  '*  This  charter  being 
concluded  by  the  charterers  on  behau 
of  another  party,  it  is  agreed  that  aU 
liability  of  the  former  shaU  cease  as 
soon  as  cargo  is  Bhipi>ed,  loading  ex» 
eepted,^*  it  was  held  that  tiie  last  words 
extended  to  delay  in  loading  and  that 
the  charterers  remained  liable  for  such 
delay,  though  they  had  shipped  a  com- 


plete cargo ;  ZieUr  y.  Van  Haambergen^ 
1  Q.  B.  £>.  269. 

(o)  Jenkine  y.  HuUhmmm,  13  Q.  B. 
744 ;  see  also  on  this  point  the  earlier 
cases  of  Jimee  y.  Bownman,  4  Q.  B.  235, 
note  {aj ;  Doumtnan  y.  Williams^  7  Q.  B. 
103;  Story  on  Agency,  ss.  264,  397; 
JEtiehardeon  y.  WUHamaon^  L.  R.,  6  Q.  B. 
276. 

Ip)  Carr  y.  Jo/ckmrn^  7  Exch.  382. 

\q)  KUner  y.  FaxUr,  L.  R.,  2  C.  P. 
255. 


I 

>5, 

(r)  OoUen  y.  TTrighi,  7  E.  &  B.  301 ; 
t^.  647;  JRandelly.  Trimen,  18  C.  B. 


8 
786. 

(»)  Sortleg  y.  Bushy  cited  7  T.  R. 
209. 

(0  Combe'e  eau,  9   Rep.  79 ;   IFiike 
y.  Back,  2  East,  144. 
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also  a  rule  at  Common  Law  that  if  a  deed  be  inter  paries,  that 
is  to  say,  if  it  show  on  the  face  of  it  expressly  who  are  the 
parties  to  it  (as  '^  between  A.  of  the  one  part,  and  B.  of  the 
other  part*')  no  person  not  a  party  to  it  could  sue  on  it,  even 
although  it  appeared  to  have  been  made  for  his  advantage  and 
contained  an  express  covenant  with  him  (u).  This  rule  does 
not,  however,  interfere  with  the  liability  of  a  person  who  has 
executed  a  deed  containing  a  covenant  by  him,  although  he  be 
not  named  therein  as  a  party  (x). 

No  action  lies  against  the  shipowners  on  a  charter-party  under 
seal  executed  by  the  master  only ;  but  the  liability  of  the  owners 
in  respect  of  their  general  duties  is  not  affected  by  the  master 
having  entered  into  a  contract  of  this  nature ;  they  continue 
liable  for  the  breach  of  any  duties  which  are  not  inconsistent 
with  the  stipulations  of  the  charter-party.  And  this  rule  applies 
even  although  the  master  who  executed  the  deed  happens  to 
be  a  part  owner  also,  if  this  fact  does  not  appear  on  the  charter- 
party »  ond  is  not  known  to  the  freighters  (y). 

We  have  already  seen  that  the  master  has  a  special  property 
in  the  vessel  and  in  what  cases  he  may  sue  in  his  own  name  (s). 

It  must  be  recollected  that  neither  in  the  case  of  deeds,  nor  in  Tiansfer  of 
that  of  contracts  not  under  seal,  could  there,  by  the  common  law,  ^^ 
be  a  transfer  of  the  contract  so  as  to  give  a  right  of  action  in  the 
name  of  the  transferee  (a).     A  statutory  exception  to  this  rule 
has  been  introduced  in  the  case  of  bills  of  lading  by  the  18  &  19 
Vict.  c.  Ill,  and  will  be  presently  considered. 


Keserving  the  questions  relating  directly  to  the  payment  of 
freight  to  a  later  part  of  this  Chapter,  we  proceed  to  consider 
secondly,  the  contract  for  the  carriage  of  goods  shipped  und^  a  hill 
of  lading,  and  the  ordinary  rights  and  liabilities  resulting  from  it. 


(tf)  2  Inst.  673 ;  2  KoU.  Ab.  Faits, 
F.  1 ;  Berkeley  y.  Hardy,  6  B.  &  G.  356  ; 
and  see  the  judnient  in  Bmhell  y. 
JBeavan,  1  Bing.  1^.  G.  120,  and  the 
judgment  in  Torrington  y.  Lowe,  L.  R., 
4  G.  P.,  at  T>age  32.  This  role  is  now 
subject  to  the  limitation,  unimportant 
so  far  as  relates  to  the  matters  men- 
tioned in  the  text,  introduced  by  the 
8  &  9  Vict.  c.  106, 8.  5.  Where  a  class 
of  persons  is  named  in  a  deed  one  of 
that  class  may  sue  upon  a  ooyenant 
entered  into  for  his  benefit.    Reeves  y. 

M.P. 


Watte,  L.  R.,  1  Q.  B.  412. 

{x)  SaUer  v.  Kidgly,  Garth.  76  ;  S.  C, 
Holt's  R.  210 ;  Beckham  y.  Drake,  9 
M.  &  W.  79. 

(y)  Leslie  y.  Wilton,  3  B.  &  B.  171. 

(z)  See  ante,  pp.  Ill — 112,  and  cases 
there  cited. 

(a)  Splidt  y.  Bowlee,  10  East,  279  ; 
Mooree  y.  Hopper,  2  N.  R.  411.  By 
sect.  25,  sub- sect.  6  of  the  Judicature 
Act,  1873,  chosee  in  action  may  now 
be  aasigned. 
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Bill  OF 
LiBXiro. 


Mate's 
receipt. 


Where  a  ship  is  not  chartered  wholly  to  one  person,  but  the 
owners  offer  her  generally  to  carry  the  goods  of  any  merchants 
who  may  choose  to  employ  her,  or  where  one  merchant  to 
whom  she  is  chartered  offers  her  to  several  sub-freighters  for  the 
conveyance  of  their  goods,  she  is  called  a  general  ship.  In 
these  cases  the  contract  entered  into  by  and  with  the  owners,  or 
the  master  on  their  behalf,  is  evidenced  by  a  bill  of  lading  {b). 
As  there  is  great  convenience  in  having  a  bill  of  lading,  even 
in  cases  where  the  ship  is  chartered  wholly  to  one  person,  by 
whom  the  whole  cargo  has  been  shipped,  it  seldom  happens  in 
any  case  that  the  goods  are  shipped  without  a  bill  of  lading. 

The  bill  of  lading  is  a  document  acknowledging  the  shipment 
of  the  goods  (b).  It  is  generally  signed  by  the  master  (c). 
In  practice  when  goods  are  shipped  an  acknowledgment  known 
as  the  "  mate's  receipt,"  is,  in  the  first  instance,  given  by  the 
mate.  This  is  afterwards  exchanged  by  the  captain  or  the 
broker  of  the  ship  for  the  bill  of  lading.  Although  this  is  the 
usual  and  more  safe  practice,  the  master,  if  he  is  satisfied  that 
the  goods  are  on  board,  and  has  no  notice  of  any  interest  in 
them  except  that  of  the  shipper,  may  sign  bills  of  kding  in 
the  shipper's  favour,  without  the  production  of  the  mate's  receipt, 
and  in  such  a  case  the  holder  for  value  of  these  bills  of  lading 
has  a  better  title  than  the  indorsee  of  the  mate's  receipt  {d). 

Several  parts,  that  is  to  say,  duplicates  of  the  bill  of  lading, 
are  commonly  made  out ;  one  or  more  of  these  is  sent  by  the 
shipper  of  the  goods  to  the  person  for  whom  they  are  intended, 
one  is  retained  by  the  shipper  himself,  and  another  is  kept  by 
the  ma^r  for  his  own  guidance. 

The  following  form  contains  the  principal  terms  which  are 
usually  met  with  in  ordinary  bills  of  lading  {e) : — 

Shipped  in  good  order  and  condition  by  \_A.  B.  merchanf]  in 
and  upon  the  good  ship  called  {^The  Coventina]  whereof  [CD.] 


(*)  Caldwell  Y.  Ball,  1  T.  R.  216. 

{e)  In  some  trades  it  is  a  cnBtom,  in 
the  case  of  steamships,  for  the  brokers, 
and  not  the  master,  to  sign  the  bills  of 
lading.  See  Haynr,  Cull'^ord,  3  C.  P. D. 
at  p.  414.  S.  C,  on  appeal,  4  C.  P.  D. 
182.  See  also  Jewel  y.  Bath,  L.  R.,  1 
Ex.  267. 

{d)  Sathesinff  y.  Laing,  L.  R.,  17  Eq. 
In  this  case  a  usage  to  the  contrary 
was  set  up,  but  not  established. 

(e)  The  forms  of  bills  of  lading  in 
actual  use  are  very  various.    Nearly 


aU  the  large  shipping  companies  have 
their  own  forms,  which  contain  a  great 
number  of  special  provisions.  The  de- 
cisions upon  the  meaning  of  many  of 
these  will  be  noticed  hereafter.  See 
post,  p.  360.  But  it  may  be  conyenient 
to  mention  here  that  it  is  not  uncommon 
to  insert  in  bills  of  lading  provisions  en- 
titling the  ship  to  tow  and  assist  vessels 
in  all  situations.  Without  such  pro- 
visions, a  deviation  for  the  purpose  of 
salvage,  other  than  life  salvage,  entails 
a  liability  upon  the  shipowner.    Seara' 
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is  master  for  this  present  voyage  and  now  moored  in  the  [^River 
Tyne]  and  bound  to  [Cadiz  in  Spain^  twenty  eases  of  machinery 
and  fifty  casks  of  soda"]  being  marked  and  numbered  as  in 
the  margin  and  are  to  be  delivered  in  the  like  good  order  and 
oondition  at  the  aforesaid  port  [of  Cadiz]  the  act  of  Chd,  the 
Queen^s  enemies^  fire  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers  and  navigation  of  tchatever  hind  or  nature  soever 
excepted  unto  [E.  F.  merchant"]  or  to  his  assigns  he  or  they 
paying  freight  for  the  said  goods  £  per  ton  delivered  Mdth 

primage  and  average  accustomed.  In  witness  whereof  the 
master  of  the  said  ship  hath  affirmed  to  [three]  bills  of  lading 
all  of  this  tenor  and  date  one  of  which  bills  being  accomplished 
the  others  to  stand  void. 

Dated  at  [Netccastle-tipon-Tyne]  the day  of . 

It  is  usual  for  the  master  when  signing  bills  of  lading  to  add 
in  the  margin  such  words  as  weight,  contents,  value  or  quality 
unknown.  We  shall  hereafter  consider  the  effect  of  these  or 
similar  words  (/), 

• 

Every  bill  of  lading  for  any  goods,  merchandize  or  effects  to  Stamps, 
be  exported  or  carried  coastwise  is  liable  to  a  sixpenny  stamp  {g), 
A  bill  of  lading  may  not  be  stamped  after  its  execution,  and 
any  person  who  makes  or  executes  any  bill  of  lading  not  pro- 
perly stamped,  is  Kable  to  forfeit  50/.  (A). 


bills  of  lading. 


The  master  in  signing  bills  of  lading  generally  acts  as  the  Charaoterin 
agent  of  the  owners ;  but,  in  some  cases,  he  acts  on  these  ocoa-  ^ta^2S^^ 
sions  as  the  agent  of  the  charterers. 

Where,  as  is  not  now  uncommon,  a  ship  is  chartered  at  a 
lump  sum,  and  it  is  intended  that  she  shall  be  put  up  by  the 
charterers  as  a  general  ship  (the  master  and  crew  being  still 
employed  and  paid  by  the  owners)  and  the  charter-party  pro- 
vides that  the  master  shall  sign  bills  of  lading  at  such  rates  of 


manaa  v.  Stamp,  4  C.  P.  D.  316;  5 
G.  P.  D.  296.  In  the  case  of  steam 
Yessels,  it  is  now  usual  to  add  to  the 
exceptions  the  words  *'  aeeidentt  from 
machinery i  boiUrSf  steam.**  The  bills 
of  lading  used  bj  the  Peninsular  and 
Oriental  Steam  l^avigation  Company 
except  also  *'  detentions  consequent  upon 
the  conveyance  of  her  Mqfestys  mails,** 
and  contain  a  provision  that  the  com- 
pany -will  not  be  answerable  for  leakage 


or  breakage.  See,  as  to  such  a  provi- 
sion, JPhillips  V.  Clark,  2  C.  B.,  W.  S. 
156.  The  form  of  a  French  biU  of 
lading  (Connaisement),  and  the  law 
relating  to  it,  will  be  found  in  the 
Code  de  Commerce,  Arts.  281  to  286. 

(/)  See  post,  p.  341. 

(^)  The  Stamp  Act,  1870  (33  &  34 
Vict.  c.  97),  Sched. 

(A)  n.  s.  66. 
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CONTRACT  OF  AFFREIGHTMENT 


Ref erenoe  in 
bill  of  lading 
to  charter- 
party. 


freight  as  the  charterers  may  direct,  without  prejudice  to  the 
charter,  it  is  often  a  question  of  difficulty  to  determine  whether 
the  master  acts,  in  signing  the  bills  of  lading,  as  the  agent  of 
the  charterers  or  of  the  owner.  The  character  in  which  he  acts 
is  a  question  of  fact  depending  upon  the  particular  circimistances 
of  each  case  (i). 

But  when  a  person,  without  any  knowledge  of  a  charter-party, 
ships  goods  under  a  bill  of  lading,  signed  by  the  master,  it  seems 
to  be  dear,  at  least  in  cases  where  the  charter-party  does  not 
operate  as  a  demise  of  the  ship  to  the  charterer,  that  the  act  of 
the  master  in  signing  the  bill  of  lading  must  be  taken  as  between 
the  owner  and  the  shipper  as  an  act  to  be  done  by  biTn  as  the 
agent  of  the  owner  (Ar).  When  a  ship  is  advertised  as  a  general 
ship,  a  person  who  ships  goods  in  her  is  not  bound  to  inquire 
whether  there  is  any  charter-party,  and  if  the  master  refuses  to 
sign  bills  of  lading,  except-  subject  to  a  charter  containing  ob- 
jectionable provisions,  the  shipper,  if  he  had  no  notice  of  the 
charter,  is  entitled  to  have  his  goods  returned  {I). 

In  many  cases,  however,  where  a  ship  is  put  up  as  a  general 
ship  by  the  charterer,  goods  are  shipped  by  the  shipper  with 


(i)  In  Marquand  v.  Banner ^  6  Ell.  & 
Bl.  232,  it  was  held  that  the  master  in 
signing  bills  of  lading  acted  as  agent 
for  the  charterers.  It  may,  however, 
be  doubted  whether  this  decision  would 
have  been  upheld  if  the  question  had 
been  taken  to  a  Court  of  Exxor.  See 
also  the  observations  on  this  case  in 
Oilkinaon  y.  Middleton,  2  G.  B.,  N.  S. 
153 — 165;  and  Kirchner  y.  Venus,  12 
Moo.  P.  0. 0.  361.  In  Wagttaffv.An- 
dertoHf  5  C.  P.  D.  171,  it  seems  to  have 
been  held  that  the  master  in  signing 
bills  of  lading  acted  as  agent  for  the 
shipowner.  See  Colvin  v.  Newberry ,  8 
B.  &  C.  166;  1  Cr.  &  J.  192;  7  Bing. 
190;  1  CI.  &  F.  283;  The  Omoa  Coal 
and  Iron  Company  ▼.  Huntley,  2  C.  P. 
D.  464.  The  charterers  are  not  bound, 
in  the  absence  of  custom  or  express 
contract,  to  hand  over  to  the  ship- 
owners copies  of  the  bills  of  lading  of 
the  goods  put  on  board.  Button  y. 
Powlea,  2  B.  &  S.  174;  &  C.  in  Cam. 
Scac.  t^.  191. 

{k)  SandemanY.Seurr,lj.'R., 2Q.K 
86.  The  judgment  of  the  Court,  de- 
Uyered  by  C<x^kbum,  C.  J.,  contains 
the  following  passage : — **  We  proceed 
on  the  well-known  principle  that  where 
a  party  allows  another  to  appear  be- 
fore the  world  as  his  agent  in  any  given 


capacity,  he  must  be  liable  to  any  party 
who  contracts  with  such  apparent  agent 
in  a  matter  within  the  scope  of  such 
agfency.  The  master  of  a  vessel  has  by 
law  authority  to  sign  bills  of  lading  on 
behalf  of  hisowners.  Aperson  shipping 
goods  on  board  a  vessel  unaware  that 
we  vessel  has  been  chartered  to  another, 
is  warranted  in  assuming  that  the 
master  is  acting  by  virtue  of  his  ordi- 
nary authbrit]^,  and,  therefore,  acting 
for  his  owners  in  signing  bills  of  lading. 
It  may  be  that  as  between  the  owner, 
the  master  and  the  charterer,  the  au- 
thority of  the  master  is  to  sign  bills  of 
lading  on  behalf  of  the  charterer  only 
and  not  of  the  owner.  But  in  our 
judgment  this  altered  state  of  the  mas- 
ter's authority  will  not  affect  the  lia- 
bility of  the  owner  whose  servant  the 
master  still  remains,  clothed  with  a 
character  to  which  the  authority  to 
bind  his  owner  by  sig^ng  bills  of 
lading  attaches  by  virtue  of  his  office. '  * 
See  The  St.  Cloud,  Br.  &  L.  15 ;  The 
Fatria,  3  L.  R.,  A.  &  E.  436 ;  The 
Figlia  Maggiore,  L.  R.,  2  A.  &  E.  HI ; 
Eayn  v.  Culli/ord,  3  C.  P.  D.  410;  4 
ib.  182. 

(/)  Peek  V.  Zarten,  L.  R.,  12  Eg. 
378.  See  also  Hayn  v.  Culli/ord,  3  C. 
P.  D.  410;  iib.  182. 
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notioe  of  the  charter-party^  and  under  bills  of  lading,  which 
contain  a  reference  to  the  charter-party,  and  stipulate  for  pay- 
ment of  "  freight  and  other  conditions  as  per  charter-party." 
In  such  cases  the  shipper  is,  of  course,  bound  by  such  of  the 
provisions  of  the  charter-party  as  are  referred  to  in  the  bill  of 
lading  (m). 

It  is  important  that  the  master  should  see  that  there  are  no  Statements  in 
mistakes  or  erroneous  statements  introduced  into  the  bills  of  ^J^^^J^^^ 
lading.     A  bill  of  lading  commonly  states  that  the  goods  are  of  goods, 
shipped  in  good  order  and  condition,  and  are  to  be  delivered  in 
like  good  order  and  condition,  and  a  bill  of  lading  in  such  a  form 
is  commonly  called  a  ckan  bill  of  lading  (w).    But  as  it  frequently 
happens  that  when  the  goods  are  shipped  the  master  has  no 
means  of  judging  of  the  quality  or  condition  of  the  goods,  ot 
even  of  the  nature  of  the  contents  of  the  packages  put  on  board, 
it  is  usual  to  qualify  the  statement  in  the  body  of  the  bill  of 
lading  by  adding  in  the  margin  or  at  the  foot  of  the  bill  of 
lading  "  weight,   contents,   and  value  unknown,"   or  similar  Weight,  oon- 
words.     Where  this  is  done  the  words  so  added  control  the  bill  uiJmown? 
of  lading,  and  operate  to  relieve  the  master  and  owners  from 
any  statements  contained  in  the  body  of  the  instrument  relating 
to  the  weight,  contents,  and  value  of  the  goods  which  are  not 
true  in  fact  (o). 


(m)  The  effect  of  such  a  reference  with 
regard  to  the  liability  of  the  shipper  for 
the  chartered  freight  and  demurrage, 
will  be  considered  in  a  later  part  of  this 
chapter.  See tfi/ra,  p.  387;  seealso  Gray 
V.  Carr,  L.  R.,  6  Q.  B.  622;  Forteusv. 
Watney,  3  Q.  B.  D.  536.  In  the  latter 
case,  Brett,  L.  J.,  said :— "  The  bill  of 
lading  is  on  paying  freight  and  other 
conditions  as  per  charter-party.  .  .  . 
I  take  the  decision  in  Gray  v.  Carr  to 
have  been  that  these  words  in  a  bill  of 
lading  arc  to  be  treated  as  words  of 
reference  to  the  charter-party,'  and 
that  they,  therefore,  introduce  into  the 
bill  of  lading  every  condition  that  is 
in  the  charter-party  by  way  of  refer- 
ence, so  that  they  bring  into  the  bill  of 
lading  every  condition  of  the  charter- 
party  in  its  terms,  and  make  everv  one 
of  those  conditions  part  of  the  biU  of 
lading  as  if  they  had  been  originally 
written  into  it.  But  then  there  is 
another  rule  which  applies,  which  is 
that  if  taking  aU  the  conditions  to  be 
in  the  I^  of  lading,  some  of  them  are 
entirely  and  abeolately  insensible  and 


inapplicable,  they  must  be  struck  out 
as  msensible,  not  because  they  are  not 
introduced,  but  because  being  intro- 
duced they  are  impossible  of  applica- 
tion." But  the  i>articular  woras  of 
reference  in  each  case  are  important ; 
it  does  not  follow  because  the  bill  of 
lading  contains  a  simple  reference  to 
the  charter  that  all  its  exemptions  are 
to  be  taken  as  incorporated.  Russell 
V.  IsUman,  17  C.  B.,  N.  S.  163;  The 
San  Roman,  L.  R.,  3  A.  &  E.  683. 

(m)  a  clean  bill  of  lading  is  certainly 
primd  facie  evidence  as  s  gainst  the 
owners  that  the  goods  were  shipped  in 
good  condition,  although  it  is  not  con- 
clusive evidence.  As  to  the  nature  of 
the  obligation  imposed  by  a  dean  biU 
of  lading,  see  Steel  v.  The  State  Line 
Steam  Ship  Company,  3  App.  Ca.,  per 
Lord  Cairns,  at  psge  76. 

(o)  Jeesel  y^Bath,  L.  R.,  2  Ex.  267. 
If  the  master  qualifies  his  acknowledg- 
ment by  the  words  contents  unknown 
he  acknowledgfes  nothing;  per  Lord 
Mansfield,  Haddon  y.  Farry,  3  Taunt, 
at  page  306.    See  also  The  Ida,  2  Asp. 
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In  a  oafle  where  a  shipowner  received  a  ease  of  goods  desoribed 
in  a  bill  of  lading  as  linen  goods,  and  the  master  wrote  on  the 
bill  of  lading  *'  weight,  value,  and  contents  unknown,"  on  the 
arrival  of  the  ship  at  her  destination  it  was  discovered  that  the 
goods  were  silk  goods,  on  which  a  higher  freight  ought  to  have 
been  paid,  and  that  a  portion  of  the  goods  had  been  abstracted 
from  the  cases.  In  an  action  against  the  shipowner  for  the 
non-delivery  of  the  goods  so  abstracted,  it  was  held  that  the 
effect  of  the  words  added  by  the  master  was  to  do  away  with  the 
description  of  the  goods  as  linen  goods,  and  that  the  contract 
was  to  carry  the  case  and  its  contents  whatever  it  might  be  (/?). 
Statemeiit  Where  the  bill  of  lading  stated  incorrectly  that  the  freight 

has  be^  paid,  had  been  paid,  it  was  held  that  the  shipowners  were  estopped 
from  claiming  it  from  the  assignees  of  the  bill  {q).  But,  as 
between  the  original  parties,  the  bill  of  lading,  like  any  other 


Mar.  Law  Ca.  p.  661,  where  the  Privy 
GounoU  held  that  a  bill  of  lading 
stating  the  goods  to  have  been  shipped 
in  good  order  and  condition,  but  haying 
written  across  it  the  words  "quantity 
and  quality  unknown,''  afforded  no 
eyidence  that  the  goods  were  shipped 
in  good  condition.  In  The  Peter  der 
Orosse,  I  P.  D.  414,  reported  on  ap- 
peal, 3  Asp.  Har.  Gas.  196,  the  bUl  of 
lEMcling  stated  that  the  goods  were 
shipped  in  good  condition,  and  con- 
tained in  the  margin  the  words 
''weight,  contents  and  value  un- 
known." It  was  held  that  the  effect 
of  the  statements  in  the  bill  of  lading 
taken  together  must  be  considered  to 
admit  tiiat  the  roods  when  shipped 
were,  as  far  as  they  could  be  seen,  in 
good  order,  and  that  by  adding  the 
words  in  the  margin  the  master  did  no 
more,  than  say  that  he  did  not  admit 
anything  as  to  the  contents  of  the 
packages,  which  he  could  not  see.  See 
also  Bradley  y.  Dunipacet  31  L.  J.,  Ex. 
210,  7  H.  &  N.  200,  1  H.  &  E.  621, 
where  on  special  grounds  the  words 
"contents  unknown  and  not  respon- 
sible for  weight"  were  held  to  have  no 
application  to  the  particular  circum- 
stances of  the  case.  The  grounds  of 
the  decision  are  to  be  best  gathered 
from  tiie  judmient  of  Bramwell,  B.,  in 
the  Court  of  Exchequer.  As  to  state- 
ments of  weight  BeeBlanehetY.  FotcelVe 
Zlantivit  CoUieriet  Company ,  L.  R.,  9 
Ex.  74,  and  aeepott,  p.  379.  Where,  as 
is  commonly  provided  in  grain  charter- 
parties  that  in  the  event  of  the  cargo 


being  delivered  in  a  heated  condition, 
the  freight  shall  be  payable  on  the 
invoice  quantity  taken  on  board  as  per 
bill  of  lading,  or  half  freight  upon  the 
heated  portion  at  master's  option,  the 
fact  that  the  words  quantity  and 
quality  unknown  have  been  added  to 
the  bul  of  lading  do  not  operate  to 
prevent  the  master  exercising  his 
option  to  be  paid  freight  on  we  in- 
voice quantity  as  per  bill  of  lading. 
Tully  V.  Terry,  L.  R.,  8  C.  P.  679. 
For  the  American  cases  see  Parsons  on 
Shipping,  198;  Clark  v.  BamioeU,  12 
How.  272. 

{p)  Leheau  v.  The  Oen^al  Steam  JVari- 
gation  Company,  L.  R.,  8  0.  P.  88,  In 
this  case  IJie  jury  found  that  the  mis- 
description arose  from  inadvertence. 
Had  there  been  fraud  in  the  case 
different  considerations  would  have 
applied. 

(q)  But  as  it  is  not  to  be  presumed 
that  the  master  has  acted  without 
authority,  a  clean  bill  of  ladiog  Ib  stiU 
primd  facie  evidence  against  ^e  ship- 
owner, and  the  onus  of  proving  that  a 
smaller  quantity  was  actually  shipped 
rests  upon  the  shipowner.  McLean 
V.  Fleming,  L.  R.,  2  H.  L.  Sc.  128; 
Brown  y.  Tbtcell,  L.  R.,  10  C.  P. 
662.  Until  the  goods  are  on  board  a 
bill  of  lading  is  of  no  validity.  But 
if  the  goods  are  afterwards  put  on 
board  without  a  new  destination,  the 
biU  of  lading  attaches  just  as  if  they 
had  been  on  board  at  the  time.  See 
er  Willes,  J.,  Gattomo  v.  Adams,  12 

.  B.,  N.  S.,  at  page  667. 


g 


AND   ITS  INCIDENTS. 


343 


receipt,  may,  subject  to  the  statutory  proTision  about  to  be  men- 
tioned, be  shown  to  be  accidentally  incorrect. 

The  master  has,  as  against  his  owners,  no  authority  to  sign  Master  has  no 
bills  of  lading  for  goods  not  received  on  board;  nor  has  he  bind  his 
power  to  nor  does  he  charge  his  owners  by  signing  bills  of  ^'^^^vjj^ 
lading  for  a  greater  quantity  of  goods  than  those  on  board  (r) ;  Ming  for 
and  all  persons  taking  biUs  of  lading  by  indorsement,  or  other-  f^^.^^*  ^ 
wise,  must  be  taken  to  have  notice  of  this.     Therefore,  where 
a  bill  of  lading  was  signed  by  the  master  in  the  usual  form,  but 
for  goods  which  were  never  received  on  board,  and  it  was 
deposited  with  the  plaintiffs  by  the  parties  to  whom  the  master 
had  delivered  it,  as  a  security  for  advances  by  the  plaintiffs  to 
them,  and  was  indorsed  by  them  to  the  plaintiffs,  together  with 
a  bill  of  exchange  which  was  afterwards  dishonoured,  it  was 
held  in  an  action  against  the  owners  of  the  ship  in  which  the 
plaintiffs  alleged  that  they  had  advanced  money  on  the  bill 
of  exchange  confiding  in  the  truth  of  the  bill  of  lading,  that 
they  could  not  recover  the  amount  for  which  the  bill  of  leuling, 
if  true,  would  have  been  a  good  security  (s). 

But  the  position  of  the  master  himself  or  of  the  person  WhenbiUof 
actually  signing  is  different,  for  by  the  18  &  19  Vict.  c.  Ill  (^),  ©lusi^  m^" 
every  bill  of  ladinp:  in  the  hands  of  a  consimee  or  indorsee  against  the 

master  or 

for  value  (u),  representing  goods  to  have  been  shipped  on  other  person 
board  a  vessel,  is  conclusive  evidence '  of  the  shipment  as  "fif^^fir- 
against  the  master  or  other  person  who  signs  it,  notwithstanding 
the  goods,  or  part  of  them,  may  not  have  been  so  shipped  (x). 
This  regulation  is  not,  however,  applicable  if  the  holder  of  the 
bill  of  lading  has  actual  notice  at  the  time  when  he  receives  it 
that  the  goods  have  not  been  laden  on  board ;  and  the  person 
who  signed  the  bill  of  lading  may  exonerate  himself  by  showing 


(r)  Hubhertty  v.  Ward,  8  Exch.  330; 
and  see  Coleman  v.  Forbe»,  24  L.  J., 
0.  P,  126. 

(<)  Grant  v.  Norway,  10  G.  B.  665 ; 
McLean  v.  Fleming,  L.  R.,  2  H.  L. 
So.  128 ;  Meyer  v.  Dretter,  16  C.  B., 
N.  S.  646 ;  33  L.  J.,  G.  P.  289;  and 
see  as  to  an  action  at  common  law  by 
the  indorsee  of  a  biU  of  lading  against 
the  master  for  a  false  statement  con- 
tained in  it,  Gadeden  y.  McLean,  9  G.  B. 
283. 

{()  See  s.  3,  Append,  p.  dzzvii. 

\u)  See  as  to  the  meaning  of  these 
words  Meyer  y.  Dreeser,  supra, 

{x)  The  master,  howeyer,  it  seems  is 


not  estopped  by  a  mere  statement  of 
weight  A  the  goods  shipped  contained 
in  the  bill  of  Idling.  In  an  action  by 
a  master  for  a  lump  sum  for  freight 
the  defendants  pleaded  that  the  plam- 
tiff  had  by  bill  of  lading  acknowledged 
to  haye  receiyed  more  than  127  tons, 
and  he  carried  and  deliyered  127  tons 
only.  A  replication  by  the  plaintiff 
that  he  carried  aU  the  goods  deliyered 
to  him,  and  that  the  goods  described 
in  the  bill  of  lading  as  weighing  more 
than  127  tons  in  fact  weighed  127  tons 
only,  was  held  good.  BUmchet  y. 
FoweWs  Llantivit  Collieries  Company^ 
LimUed,  L.  B.,  9  Ex.  74. 


/  .- 
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that  the  miflrepresentation  was  caused,  without  any  default  on 
his  part,  by  the  fraud  of  the  shipper  or  holder  of  the  bill  of 
lading,  or  of  some  person  under  whom  he  claims  {y). 


Negotiability 
of  biU  of 
lading. 


A  bill  of  lading,  by  which  the  master  imdertakes  to  deliver  to 
order  or  assigns  (2),  is  by  the  mercantile  law  a  negotiable  instru- 
ment, and  by  its  indorsement  the  property  in  the  goods  to  which 
it  relates  may  be  transferred,  whether  the  indorsement  is  to  a 
particular  person,  or  in  blank  and  accompanied  by  a  delivery  to 
the  party  to  whom  it  is  intended  to  pass  the  property  {a). 
When  the  vessel  is  at  sea  and  the  cargo  has  not  arrived,  the 
parting  with  the  bill  of  lading  is  parting  with  that  which  is  the 
symbol  of  the  property,  and  which,  for  the  purpose  of  conveying 
a  right  and  interest  in  the  property,  is  the  property  itself  (6). 
The  actual  holder  of  a  bill  of  lading  may  also  transfer  by  in- 
dorsement the  property  in  the  goods,  subject  only  to  the  right 
of  the  unpaid  vendor  to  stop  the  goods  in  transitu.  The  in- 
dorsement of  a  bill  of  lading  does  not  become  irrevocable 
immediately  on  its  being  made  ;  for  although,  as  between  the 
shipper  of  the  goods  and  the  master,  it  determines  the  person  to 
whom,  at  the  time  the  former  intends  that  the  goods  should  be 
delivered,  the  shipper  may  change  his  purpose,  at  any  rate  before 
the  delivery  of  the  goods,  or  of  the  biU  to  the  party  who  is  named 
in  it  (c).  And  an  insolvent  vendee  may,  by  a  bond  fide  indorse- 
ment for  value,  defeat  the  right  of  the  unpaid  vendor  to  stop  the 
goods  in  transitu  (d). 


(y)  See  s.  3.  The  words  of  the  sec- 
tion are  very  general,  and  include  the 
fraud  of  any  person  hj  whom  the  goods 
are  shipped.  See  Valieri  y.  Boj/land, 
L.  Xv.)  1  G.  X .  383. 

(z)  A  biU  of  lading  not  containing 
these  words  is,  it  seems,  not  a  negotiable 
instrument.  SeeHendersonv.TheComp' 
toir  d*E9compte  de  FarUy  L.  R.,  5  P.  O. 
263.  See  the  same  case  as  to  the  cir- 
cumstances which  may  operate  as  con- 
structiye  notice  to  an  indorsee  of  an 
equitable  right  of  the  consignor  to  the 
goods  as  against  the  consignee  named 
in  the  biU  of  lading. 

(a)  See  £van8  y.  Marietta  1  Lord 
JEtaym.  271;  Lickbarrowv,  Mason,  2 T.  R. 
63;  1  H.  Bl.  357;  6  East,  21,  note; 
Wright  Y,  Campbell,  4  Burr.  2046;  Hib^ 
bert  y.  Carter,  I  T.  R.  746 ;  Shepherd 
y.  Harrison,  6  L.  R.,  H.  L.  116;  see 
also  the  notes  to  Liekbarrow  y.  Mason, 


1  Smith,  L.  C.  729,  8th  ed. 

{b)  Barber  y.  Meyerstein,  L.  R.,  4 
H.  L.  317.  The  biU  of  lading  remains 
in  force  until  there  has  been  a  com- 
plete deliyery.    lb. 

{c)  See  the  judgment  of  Lord  Den- 
man,  G.  J.,  in  Mitchelv,  Ede,  11  A.  &  E. 
903. 

{d)  Liehbarrow  y.  Mason,  ubi  supra  ; 
Leask  y.  Seott,  2  Q.  B.  D.  376 ;  and  see 
the  judgmentof  Tindal,  G.  J.,  in  Jenkyns 
y.  Usbome,  7U,&  Gtr.  699  ;  The  Marie 
/<M^A,  Br.&L.  449;  L.R.,1P.G.219. 
In  this  case  the  Priyy  Gouncol  (reyersing 
the  decision  of  Dr.  Lushing^ton  in  the 
Admiralty  Gourt)  held  that  the  title  of 
a  bond  Jide  indorsee  was  good  as  against 
an  unpaid  yendor,  although  the  imme- 
diate possession  of  the  indorser  was  ob- 
tained by  fraud.  See  also  Coventry  y. 
Gladstone,  L.R.,  4  Eq.  493;  TheArgen- 
tina,  L.  R.,  1  A.  &  E.  370;  Rodger  y. 
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It  is  neoessaiy  to  observe,  in  describing  the  general  cbaracter 
of  the  contract,  that  although  formerly  a  bill  of  lading  was  not 
negotiable  in  the  sense  in  which  a  bill  of  exchange  is  negotiable, 
since  the  indorsee  could  not  maintain  an  action  upon  it  in  his 
own  name  {e)y  a  material  alteration  has  been  made  in  this  respect 
by  a  modem  statute  (the  18  &  19  Vict.  c.  Ill)  (/),  which  pro-  The  is  &  19 
vides  that  every  consignee  of  goods  named  in  a  bill  of  lading,  ^^'  ®*  ^^^' 
and  every  indorsee  of  a  bill  of  lading  to  whom  the  property  in 
the  goods  mentioned  in  it  passes  upon  or  by  reason  of  the  con- 
signment or  indorsement,  shall  have  transferred  to  and  vested  in 
him  all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in 
respect  of  the  goods  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself.  This  statute  has  put  an 
end  to  the  great  inconvenience  which  existed  under  the  old 
system  from  the  fact  that  the  beneficial  interest  in  the  goods  and 
the  rights  of  action  in  respect  of  the  carriage  were  in  these  cases 
vested  in  different  persons.  It  is  to  be  observed  that  the  statute 
does  not  apply  to  every  assignee  of  a  bill  of  lading,  but  only  to 
an  assignee  to  whom  the  property  in  the  goods  passes.  But 
where  it  is  proved  that  the  person  in  the  possession  of  the  bill  of 
lading  indorsed  it  for  value  to  the  plaintiff,  and  the  circum- 
stances raise  no  suspicion  of  fraud,  the  Court  will  presume  that 
the  property  passed  by  the  indorsement  (g). 

In  a  case  since  the  above-mentioned  Act,  goods  had  been  Effect  of  in- 
shipped  by  the  defendant  on  board  the  ship  of  the  plaintiff,  and  theUabmty  to 
a  bill  of  lading  had  been  signed  by  the  master,  stating  that  the  pay  freight, 
goods  had  been  shipped  by  the  defendant  as  agent,  and  were  to 
be  delivered  abroad  *^  unto  order  or  assigns,  he  or  they  paying 
freight  for  the  goods."     The  goods  had,  in  fact,  been  shipped  on 
account  of  a  third  person,  to  whom,  before  the  shipment,  the 
shipowners  had  made  advances,  upon  an  undertaking  that  he 
would  indorse  to  them  as  security  a  bill  of  lading  of  the  goods, 
wherein  freight  should  be  payable  by  him  in  this  country.'    The 
defendant  indorsed  the  bill  of  lading  to  the  person  on  whose 
account  the  goods  had  been  shipped,  who  indorsed  it  to  the  ship- 


&G. 


Compioir  d'£scompte  de  Paris,  L.  K., 
2  P.  C.  393.  See  Oilhert  y.  Ouigtum, 
L.  K.,  8  Gh.  16,  as  to  an  indorsement 
by  mistake ;  and  see  pott.  Part  II , 
where  the  subject  of  stoppage  in  tran- 
sita  is  folly  considered. 

(e)  Sanders  v.  VanzeUer,  4  Q.  B.  260; 
Thompson  y.  Lominf,  14  M.  &  W.  403 ; 


Howard  v.  Shepherd,  9  C.  B.  297.  See 
also  Tindallv.  Taylor,  24  L.  J.,  Q.  B.  16. 

(/)  See  s.  1,  Append,  p.  clxxvi. 
The  right  of  stoppage  in  transitu  is 
not  affected  by  this  provision.  See 
s.  2. 

(^)  Braeaehi  y.  The  Angh' Egyptian 
Navigation  Company,  L.  R.,  3  C.  P.  190. 
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owners,  but  did  not  pay  the  freight.  It  was  held,  under  these 
oiroumstanoes,  that  the  defendant  was  liable  under  the  bill  of 
lading  to  pay  the  freight  to  the  shipowners,  and  that  the  18  &  19 
Yict.  0.  Ill,  did  not  vest  the  property  in  the  goods  in  the  ship- 
owners or  indorsees  of  the  bill  of  lading,  so  as  to  deprive  them 
of  their  right  to  sue  the  defendant  for  the  freight  (A).  It  has 
been  also  held,  that  an  indorsee  of  a  bill  of  lading,  who  has  in- 
dorsed it  over  before  the  arrival  of  the  vessel  and  delivery  of 
the  cargo,  does  not,  under  this  statute,  remain  liable  for  the 
freight  (i).  A  consignee  named  in  a  bill  of  lading  cannot,  how- 
ever, escape  his  liability  for  freight  by  simply  indorsing  the  bill 
of  lading  to  a  third  person,  to  whom  the  property  in  the  goods 
does  not  pass  (A:). 

Where  cargo  was  shipped  on  board  the  plaintiff's  vessel  under 
a  bill  of  lading,  by  which  the  cargo  was  to  be  delivered  to  the 
defendant  or  his  assigns,  and  the  defendant  before  the  arrival  of 
the  ship  sold  the  cargo,  and  the  purchaser  took  delivery  of  the 
cargo  upon  an  order  signed  by  the  defendant,  and  neglected  to 
discharge  the  cargo  within  a  reasonable  time,  it  was  held  that 
the  defendant,  although  he  had  ceased  to  have  any  beneficial 
interest  in  the  cargo  before  the  arrival  of  the  ship,  yet,  inasmuch 
as  he  had  never  assigned  the  bill  of  lading,  and  as  against  the 
plaintiff  he  retcdned  all  the  rights  of  owner,  he  remained  a  con- 
signee within  the  meaning  of  the  Act,  and  was  liable  for  the 
delay  in  discharging  the  cargo  (/) .  Where  a  consignor  ships  goods 
under  a  bill  of  lading  making  the  goods  deliverable  to  order  or 
assigns,  and  indorses  the  bill  of  lading  to  a  third  person,  who 
afterwards  re-indorses  the  bill  to  him  before  the  bill  of  lading 
has  been  fulfilled,  the  consignor  is  by  the  re-indorsement  remitted 
to  his  original  rights  (m). 


(A)  Fox  V.  Notly  6  H.  &  N.  630. 

(t)  Smurthwaiie  v.  Wilkint,  11  C.  B., 
N.  S.  842. 

{k)  Lewis  v.  M'Eee,  2  L.  R.,  Ex.  37, 
which  was  an  action  for  freight  against 
the  consignee.  He  pleaded  that  the  biU 
of  lading  was,  "  deliver  to  W.  &  K.  or 
order,  looking  to  them  for  all  freight, 
dead  freight  and  demurrage,  without 
recourse  to  us,"  and  that  the  plaintiff 
accepted  the  indorsement  and  delivered 
the  goods  in  pursuance  of  it  to  W.  &  K. 
This  was  held  a  good  plea.  Upon  the 
trial,  however,  of  the  issues  in  fact,  it 
appearing  that  the  captain  never  saw 
or  assented  to  the  indorsement,  and 


that  no  property  in  the  goods  passed 
by  the  indorsement,  the  Court  heM  that 
the  defendant  was  still  liable.  See 
Leurit  v.  M'Kee,  L.  R.,  4  Ex.  68. 

(/)  Fowler  v.  Knoop,  4  Q.  B.  D.  299. 
And  see  Smurthwaiie  y,  Wilkiru^  11 
C.  B.,  N.  S.  842. 

(m)  See  Shorty,  Simpson^  L.  R.,  1  C.  P. 
249.  In  this  case  the  bill  of  lading  was 
re-indorsed  aftor  the  wrongful  dehvery 
of  the  goods  to  a  third  person.  It  was 
held  that  the  wrongful  delivery  was  no 
delivery,  and  that  therefore  at  the  time 
of  the  i^-indorsement  the  bill  of  lading 
remained  unfulfilled.  But  the  Court 
intimated  that  if  the  goods  had  been 
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The  provisions  of  the  Factors'  Acts  enable  any  agent  entrusted  Pbovibions  or 
with  the  possession  of  goods  or  of  the  documents  of  title  to  goods,  ^^^^ 


IB 


including  bills  of  lading,  to  give  validity  to  any  contract  by  way  appbchwo 
of  pledge,  lien  or  security,  bond  fide  made  on  the  security  thereof.  Lading. 
as  also  for  any  further  or  continuing  advance  in  respect  thereof, 
notwithstanding  the  person  claiming  such  pledge  or  lien  shall 
have  notice  that  the  person  with  whom  such  contract  is  made  is 
only  an  agent  (»).  And  when  the  goods  have  been  sold,  and  the 
vendor  or  any  person  on  his  behalf  continues  or  is  in  possession 
of  the  documents  of  title  thereto,  any  sale,  pledge,  or  other  dis- 
position of  the  goods  or  documents  made  by  such  vendor,  or  any 
person  or  agent  entrusted  by  the  vendor  with  the  goods  or  docu- 
ments, shall  be  as  valid  and  effectual  as  if  such  vendor  or  person 
were  an  agent  entrusted  by  the  vendee  with  the  documents, 
provided  that  the  person  to  whom  the  sale,  pledge,  or  other  dis- 
position is  made  has  not  notice  that  the  goods  have  been  pre- 
viously sold  (o). 

Under  a  contract  for  the  sale  of  goods  other  than  specific  PAssmaoF 
goods,  the  property  does  not  pass  to  the  purchaser  unless  there  ^^^^^q^^^ 
is  an  appropriation  of  the  specific  goods  to  pass  under  the  con-  shipped. 
tract.     In  ordinary  cases,  where  there  is  no  bill  of  lading,  the 
delivery  by  the  vendor  of  goods  on  board  a  ship  of,  or  chartered 
for,  the  purchaser,  is  an  appropriation  sufficient  to  pass  the 
property  (;>). 

But  where  goods  are  delivered  on  board  a  ship  to  be  car-  Effect  of  bill 
ried,  and  a  bill  of  lading  is  taken,  the  bill  of  lading  is  the  itke  ^aaangoi 
symbol   of   the  property,  and  controls  the  contract,  and  the  ti^e  property, 
terms  of  the  bill  of  lading,  or  the  manner  in  which  it  is  dealt 


delivered  in  fulfilment  of  the  bill  of 
lading  before  the  re-endorsement  a 
▼ery  different  question  would  have 
arisen. 

(n)  6  Geo.  4,  c.  94  ;  5  &  SVict.  c.  39. 

(o)  40  &  41  Viot.  c.  39,  8.  3.  See 
also  sect.  4,  oontaining  Bimilar  pro- 
yiaona  in  oases  where  vendees  are 
allowed  to  have  possession  of  docu- 
ments of  title. 

( p)  But  in  aU  cases  this  is  a  question 
of  intention,  to  be  gathered  m>m  all 
the  particular  drouxnstanoes.  In  Falke 
V.  Fletcher,  18  G.  B.,  N.  S.  403,  34 
L.  J.,  C.  P.  146,  the  plaintiff,  who  was 
employed  to  ship  a  cargo  at  Liverpool 
for  a  merchant  in  London  on  board  a 


ship  chartered  by  the  merchant,  ship- 
ped a  portion  of  the  cargo  and  took 
mate's  receipt  in  his  o?ni  name.  When 
this  quantity  had.  been  placed  on  board 
the  merchant  stopped  payment,  and 
the  plaintiff,  who  had  aovanced  money 
for  the  purchase  of  the  ffoods,  ceased 
loading  and  demanded  buls  of  lading 
for  the  goods  already  loaded  in  his 
own  name.  The  defendant,  the  ship- 
owner, refused  to  allow  them  to  be 
given,  and  fitted  up  the  ship  and  sent 
her  on  a  foreign  voyage.  It  was  found 
as  a  fact  that  the  plaintiff  did  not  in- 
tend to  pass  the  property  to  D.,  and 
it  was  held  that  the  defendant  was 
liable  for  the  conversion  of  the  goods. 
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with,  may  indicate  an  intention  on  the  part  of  the  consignor  to 
retain  the  property  in  the  goods  or  to  reserve  the  Jus  diaponendi; 
and  in  such  case  the  effect  of  the  delivery  of  the  goods  is  re- 
strained {q). 

If  the  vendor,  on  shipment,  takes  a  bill  of  lading,  which  pro- 
vides that  the  goods  shall  be  delivered  to  his  own  order,  that  is 
ordinarily  sufficient  to  prevent  the  property  from  passing  to  the 
vendee,  or  at  least  is  sufficient  to  reserve  to  the  vendor  the  right 
of  disposing  of  the  goods  (r).  But,  even  in  such  a  case,  if  the 
vendor  acts  merely  as  agent  for  the  vendee,  and  delivers  the 
goods  to  the  master  really  for  and  on  account  of  the  vendee, 
notwithstanding  the  form  of  the  bill  of  lading,  it  seems  that  the 
property  would  be  held  to  pass ;  for  in  every  case  it  is  a  ques- 
tion of  fact,  having  regard  to  all  the  circumstances,  whether  the 
delivery  on  board  ship  was  a  delivery  for  and  on  account  of  the 
vendee  («). 

So,  where  a  vendor,  even  if  he  takes  a  bill  of  lading  providing 
for  the  delivery  of  the  goods  to  the  vendee,  or  indorses  the  bill 
of  lading  to  the  vendee,  yet  retains  control  over  the  bill  of 
lading,  or  deals  with  it  in  such  a  way  as  to  indicate  that  he 
intends  to  retain  control  over  the  goods,  there  is  no  absolute 
appropriation  of  the  goods  tmtil  the  price  is  paid. 

In  such  a  case  the  vendee  cannot  claim  the  goods  xmtil  he  has 
paid  or  tendered  the  price  ;  although,  if  it  appear  that  the  sole 
intention  of  the  vendor  in  reserving  control  over  the  goods  was 
simply  to  secure  payment  of  the  price,  the  vendee  is  entitled  to 
demand  delivery  of  the  goods  on  paying  or  tendering  the  price  (t). 


(g)  See  Mirabita  v.  The  Imperial 
Ottoman  Bank,  3  Ex.  D.  164  ;  Benja- 
min on  Sale,  1st  ed.  p.  289. 

(r)  Jenkyns  y.Brotcn,  14  Q.  B.  496. 
See  the  judgment  of  Sir  William  Scott 
in  The  Facktt  de  Biiboa,  2  Hob.  at  page 
136  ;  Wait  v.  Baker,  2  Ex.  1 ;  Jailer- 
shato  Y.  Magniac,  7  Ex.  670.  In  bia 
judgment  in  Mirabita  v.  The  Imperial 
Ottoman  Bank,  Lord  Justice  Bramwell 
says,  **I  tbink  it  is  not  necessary  to 
enquire  -whether  -n-hat  the  shipper 
possesses  is  a  property  strictly  so 
called,  in  the  goods,  or  a  Jus  dieponendi, 
because  I  think  whichever  it  is  the  re- 
sult must  be  the  same.'' 

(s)  See  the  judgment  of  Parke,  B., 
in  Van  Casteel  v.  Booker,  2  Ex.  691,  at 
paffo  709.  See  also  Offle  v.  Atkinson, 
6  Taunton,  769  ;  Anderson  v.  Clark,  2 
Bing.  20.     If  from  all  the  facts  it  may 


fairly  be  inferred  that  the  bill  of  lading 
was  taken  in  the  name  of  the  seller 
in  order  to  retain  dominion  over  the 
goods,  that  shows  that  there  was  no 
intention  to  pass  the  property  ;  but,  if 
the  whole  of  the  circimistances  lead  to 
the  conclusion  that  that  was  not  the 
object,  the  form  of  the  bill  of  lading 
has  no  influence  on  the  result.  Per 
Williams,  J.,  in  Jot/ee  v.  Stcann,  17  C. 
B.,  N.  S.,  at  page  102.  See  Seagrave 
V.  Union  Marine  Insurance  Company, 
L.  R.,  1  C.  P.  306  ;  Moakee  v.  Niehol- 
eon,  19  C.  B.,  N.  S.  290;  3*  L.  J., 
C.  P.  273;  Broicn  v.  Hare,  4  H.  &  N. 
822. 

[i)  Mirabita  v.  The  Imperial  Ottoman 
Bank,  3  Ex.  D.  166.  But  see  Wait  y. 
Baker,  2  Ex.  1,  which  seems  to  have 
been  decided  on  the  ground  that  the 
vendor  in  that  caae  never  intended  the 
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The  right  reserved  by  the  vendor  in  such  a  case  is  more  than  a 
lien,  and  involves  in  it  a  power  to  dispose  of  the  goods  on  the 
vendee's  default,  so  long  at  least  as  the  vendee  continues  in 
default  (u). 

It  is  a  common  practice  for  the  vendor  of  goods  to  forward  When  bills  of 
the  bills  of  lading  indorsed  to  his  agent  or  banker,  with  in-  forwM^to 
structions  to  hold  the  bills  of  lading  until  the  vendee  has  paid  agent  to  hold 
the  price  of  the  goods,  or  accepted  bills  for  the  price.     Such  a  exchange 
mode  of  dealing  with  the  bills  of  lading  is  ordinarily  clear  evi-  «»»pted. 
dence  of  an  intention  on  the  part  of  the  vendor  to  retain  his 
property,  or  at  all  events  the  Jus  diaponendiy  in  the  goods  until 
the  price  is  paid  or  the  bills  are  accepted  {x).     Even  where  the 
bill  of  lading  duly  indorsed  comes  into  the  possession  of  the 
vendee,  yet  if  the  vendee  has  notice  that  it  was  the  intention  of 
the  vendor  that  he  should  only  obtain  possession  of  the  bill  of 
lading  on  condition  of  his  accepting  bills  of  exchange  drawn  on 
the  vendee,  and  sent  with  the  bill  of  lading,  the  vendee  has  no 
right  to  retain  the  bill  of  lading  without  accepting  the  bills  (y). 

Where    the   vendor  was  bound   by   contract    to    ship    ore  Special  cir- 
from  certain  mines,  on  account  of  the  plaintiffs,  on  board  ships  Sff^jn^  tiie 
chartered  by  them,  and  he  persisted  in  shipping  ore  from  the  paasingof  the 
mines  on  board  ships  chartered  by  the  plaintiffs  on  his  own       v^^J- 
account  and  not  on  account  of  the  plaintiffs,  and  took  bills  of 
lading,  making  the  cargo  deliverable  to  the  order  of  a  sham 
nominee  of  his  own,  it  was  held  that  no  property  passed  to  the 
plaintiffs  (2).    But  in  a  case  decided  since  the  Judicature  Acts, 
where  there  was  an  engagement  between  the  consignee  and  the 
plaintiff  that  the  goods  should  be  bought  with  the  money  of  the 

property  to  pass  except  on  sach  terms  oept  the  bills  of  exchange.    Merchants 

as  he  cnoee  to  exact.    But  it  ma^  be  know  perfectl7  well  what  the^  mean 

open  to  doubt  what  would  be  the  posi-  when  they  express  themselyes  not  in 

tion  of  the  vendee  if  he  were  to  obtain  the  language  of  lawyers,  but  in  the 

actual  possession  of  the  goods.    See  language  of  courteous  mercantile  com- 

Skepperd  y.  Harriton,  L.  B.,  6  H.  L.,  munication  ;  and  I  do  not  think  that 

at  126.    Cox  y.  Harden,  4  East,  at  217.  any  merchant  in  England,  receiying  a 

(u)  Ogg  y.  ShuUr,  1  G.  P.  D.  47.  bill  of  lading  and  a  bill  of  exoha^ 

(x)  Turner    y.   The   Trueteet  of  the  under  these  drcumstanoes,   when  he 

Liverpool  Docks,  6  Ex.  543 ;  Barrow  y.  came  te  reflect  on  the  matter,  would 

ColeSf  3  Camp.  92.  feel  any  doubt  that  he  could  not  re- 

(y)  I  think  that  when  one  merchant  tain   the  one  without  accepting  the 

in  this  country  sends  to  another  under  other.    Per  Lord  Cairns  in  Shepperd 

oiroumstanoes  like  the  present  a  bill  of  y,  Harriaon,  L.  R.,  5  H.  L.  at  133; 

lading  and  a  biU  of  exchange  it  is  not  see  also  Brandt  y.  Bowleg,  2  B.  &  Ad. 

at  all  necessary  for  him  to  say  in  words  932.    But  see  Key  y.  Coteeworih^  7  Ex. 

we  require  you  to  take  notice  that  our  596. 

object  in  endoaing  these  bills  of  lading  U)  Qabarron  y.  Kreeft,  L.  R.,  10  Ex. 

and  billa  of  exchange  is  that  before  276. 
you  use  the  bills  of  lading  yon  shall  ao- 
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plaintiff  bj  the  consignor,  and  that  the  bill  of  lading  should  be 
forwarded  to  the  plaintiff  as  security  for  his  advance,  and  the 
consignor  shipped  a  parcel  of  goods  accordingly,  and  drew  upon 
the  plaintiff  for  the  price,  and  obtained  a  bill  of  lading  from  the 
master  which  he  intended  in  due  course  to  have  forwarded  to  the 
plaintiff,  but  the  consignor  having  become  bankrupt,  the  liqui- 
dator placed  the  bill  of  lading  in  the  hands  of  the  defendants, 
with  instructions  not  to  part  with  it,  and  they  refused  to  give  it 
up ;  it  was  held  that  the  plaintiff  had  an  equitable  right  to  the 
bill  of  lading,  and  was  entitled  to  sue  the  defendants  for  the 
wrongful  detention  of  it  (a). 

CoNSTBTTcmoN      Thc  gcucral  rules  of  construction  applicable  to  mercantile 
iLr^of  ^'     documents,  which  have  been  already  mentioned,  with  reference 
to  charter-parties  are  applicable  to  bills  of  lading. 


Obdinaby 
EzcEFTioirs. 


Act  of  God 
and  the 
Queen's  ene- 
mies. 


The  contract  to  carry  the  goods  safely  which  is  contained  in 
the  ordinary  bill  of  lading  is  subject  to  several  express  excep- 
tions. It  is  necessary  to  explain  the  meaning  of  these  limita- 
tions of  the  shipowner's  responsibility.  This  will  appear  from 
the  following  cases,  some  of  which  relate,  however,  to  similar 
exceptions  in  contracts  of  charter-party.  It  is  a  general  rule  in 
construing  these  exceptions  that  the  intention  of  the  parties  as 
expressed  on  the  contract  is  to  be  looked  to,  for  no  exception  (of 
a  private  nature,  at  least)  which  is  not  contained  in  the  contract 
itself,  or  arising  by  implication  of  law,  can  be  engrafted  on  it  as 
an  excuse  for  its  non-performance  (J). 

The  first  words  of  the  ordinary  exception  are,  *Uhe  act  of 
Ood  and  the  Queen^s  enemiesJ*  This  is  only  the  expression 
of  a  limitation  of  liability  which  existed  at  common  law  in 
the  case  of  all  common  carriers  (c).  The  meaning  of  the  first 
part  of  this  exception  is  shown  by  the  construction  which  has 
been  put  upon  the  common  law  limitation  of  the  carrier's  re- 
sponsibility. Acts  that  could  not  happen  by  the  intervention  of 
man,  such  as  storms,  tempests  and  the  like,  are  acts  of  God 
within  its  meaning  (£?).    For  instance,  a  loss  caused  by  a  sudden 


(a)  Zutseher  y.  The  Comptoir  d^Es- 
eompte  de  Paris,  1  Q.  B.  D.  709. 

(b)  See  the  judgment  of  Lord  Ellen- 
borough  in  Atkifuon  y.  Bitehie,  10 
East,  533,  and  Spenee  y.  Chodwick,  10 
Q.  B.  517,  fmd  supra,  p.  322. 

{e)  Coggs  y.  Btmard,  2  Ld.  Baym. 


909;  DaU  y.  Hall,  1  Wils.  281;  Th$ 
Proprietors  of  the  Trent  Navigation  y. 
Wood,  3  Esp.  127;  Lavenmi  y.  Drury, 
8  Exch.  166. 

UC)  See  the  judgment  of  Lord  Mans- 
field in  Forward  y.  JPUiard,  1  T.  R.  33. 
See  also  ante,  p.  77,  note  (b). 
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gust  of  wind  is  covered  by  these  words  (e) ;  but  not  a  loss  by 
fire,  which,  although  caused  by  no  negligence  on  the  part  of  the 
carrier,  yet  was  not  occasioned  by  lightning  (/).  And  in  a  case, 
in  which  goods  had  been  placed  in  a  boat  which  was  towed 
by  a  steamer,  and  the  steamer  stopped  in  the  ordinary  course 
pursued  on  the  voyage,  and  the  tide  thereupon  forced  the  boat 
against  the  steamer,  so  as  to  cause  a  leak,  through  which  the 
goods  were  damaged,  it  was  considered  by  the  Court  of  Ex- 
chequer that  the  injury  did  not  arise  from  the  "  act  of  God  "(</). 
The  words  "  the  Queen^s  enemies  "  relate,  not  to  robbers — for  the 
consequences  of  whose  attacks  carriers  are  liable,  unless  their 
liability  has  been  varied  by  statute,  or  express  contract — but  in 
the  case  of  an  English  ship,  and  in  other  cases,  to  the  enemies 
of  the  Sovereign  of  the  shipowner  {h). 

Another  exception  which  sometimes  occurs  in  bills  of  lading,  Bestraint  of 
but  more  usually  in  charter-parties,  is  the  "  restraint  of  princes  P"^<^«' 
and  rulers"  (t). 

Where  by  a  charter-party  the  master  was  bound  to  proceed 
to  St.  Petersburg,  and  there  to  load  from  the  freighter's  factor 
a  complete  cargo,  and  the  charter-party  contained  the  usual 
exception  of  "restraint  of  princes  and  rulers  during  the  voyage," 
it  was  held  that  these  words  did  not  justify  the  master  after 
taking  in  at  St.  Petersburg  about  half  a  cargo,  in  sailing  away 
upon  a  mere  rumour  of  a  hostile  embargo,  and  that  if  this  pro- 
vision applied  at  all  as  an  excuse  for  not  loading  a  cargo,  it 
meant  an  actual  and  operative  restraint;  and,  therefore,  that  the 
master  was  liable  to  the  freighter,  although  his  not  having  loaded 


{e)  See  also  Nttgent  v.  Smith,  1  C.  P. 
D.  19,  423,  where  the  meaning'  of  the 
phrase  act  of  Gk>d  is  fully  discussed ;  and 
Ifiehoh  y.  Maryland,  2  £x.  D.  1 ;  Amies 
y.  Stevens,  1  Str.  128 ;  Oakley  y.  The 
JP&rtimouth  and  Ryde  Steam  Packet  Com- 
pany, 11  Exch.  618,  and  ante,_v.  77. 

(/)  Forward  y.  Fittard,  1  iC  R.  27. 
Tms  case  shows  the  nature  of  the  losses 
which  are  within  the  exception.  In 
cases  of  fire,  there  is,  in  addition  to  the 
express  exception  in  the  bill  of  lading, 
a  particular  statutory  protection.  See 
ante,  pp.  79,  80. 

(^)  Oakley  y.  The  Forttmouth  and  Byde 
Steam  Faeket  Company,  ubi  supra. 

(h)  RusseU  y .  Niemann,  1 7  C.  B. ,  N.  S. 
16S;  TheMeinrieh,  3  L.  B.,  A.  &  E. 
486;  The  Teutonia,  L.  R.,  4  P.  G.  171. 
It  would  seem  that  these  words  do  not 


include  pirates.  See  M0II07,  B.  1,  c.  4, 
s.  3.  The  question  is,  howeyer,  practi- 
cally unimportant,  as  most  bills  of 
lading  and  charter-parties  contain  an 
express  exception  of  loss  by  pirates  or 
robbers  by  sea  ;  and  it  has  been  held, 
that  such  a  loss  is  coyered  by  the  ex- 
ception of  perils  of  the  seas.  See  2  Roll. 
Abr.  248,  pi.  10.  As  to  the  construc- 
tion of  the  word  pirates,  in  a  policy  of 
insurance,  see  post.  Chap.  "^I.,  In- 
BUBA17CE,  Part  I. 

(f)  As  to  the  meaning  in  a  policy  of 
insurance  of  a  warranty  of  freedom 
"from  all  consequences  of  hostilities, 
riots  or  commotions,"  see  lonides  y.  The 
Universal  Marine  Ineitrance  Company,  14 
C.  B.,  N.  S.  269,  andjMM^,  Chap.YII., 
IzTBUBANOE,  Part  II. 
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a  complete  cargo  proceeded  from  a  bond  fide  and  well-grounded 
apprehension  that  if  he  waited  any  longer  an  embargo  would  be 
laid  upon  the  ship  (A-).  In  more  recent  eases  it  has  been  held 
that  an  apprehension  of  capture  by  the  enemies  of  his  country, 
founded  on  circumstances  calculated  to  affect  the  mind  of  a 
master  of  ordinary  courage,  judgment  and  experience,  will 
justify  delay  in  the  prosecution  of  a  voyage  (/). 

Where  the  plaintiff  and  defendant  agreed  by  charter-party 
that  the  defendant's  vessel,  a  British  ship,  should,  with  all 
convenient  speed  load,  and  being  so  loaded  should,  as  soon  as 
weather  would  permit,  proceed  to  Hamburg,  and  there  deliver 
her  cargo,  the  restraints  of  princes  and  rulers  excepted^  and  it  ap- 
peared that  before  any  breach  of  the  charter-party,  war  broke 
out  between  France  and  Grermany,  and  Hamburg  was  block- 
aded by  the  French  fleet,  and  that  the  charter-party  could  not 
be  carried  out  within  a  reasonable  time,  without  running  the 
blockade,  and  that  the  shipowner  refused  to  carry  out  the  charter ; 
it  was  held  that  no  action  would  lie  against  the  shipowner  for 
breach  of  charter ;  for  that  the  object  of  each  of  the  parties  was 
the  carrying  out  of  a  commercial  speculation  within  a  reasonable 
time,  and  if  the  restraint  of  princes  intervened  so  long  as  to 
make  this  impossible,  each  had  a  right  to  treat  the  contract  as  at 
an  end.  But  the  Court  rested  the  decision  upon  the  circum- 
stance that  the  contract  was  altogether  executory,  and  intimated 
that  different  considerations  would  have  applied  if  the  cargo  had 
been  on  board  at  the  time  the  blockade  commenced  (m). 

In  a  case  in  which  a  charter-party  contained  the  words  "  re- 
straint of  princes,  &c.  during  the  said  voyage^^  it  was  held  that 
the  exception  did  not  apply  at  the  loading  port,  but  only  during 
the  voyage  («).  In  a  later  case,  however,  which  was  in  fact 
distinguishable  from  the  previous  decision,  the  restraint  of  the 
vessel  having  occurred  at  a  port  abroad  at  which  the  ship  might 
be  considered  to  be  already  on  her  voyage,  the  Court  of  Ex- 
chequer dissented  from  this  view  (o). 


{k)  Atkinson  y.  Ritehiey  10  East,  530; 
Spence  v.  Chodwick,  10  Q.  B.  617.  See 
also  JPtiU  V.  atovieh,  9  C.  B.,  N.  S.  430 ; 
Offdm  V.  Graham,  1  B.  &  S.  773 ;  and 
Aubert  v.  Gray,  3  B.  &  S.  163. 

(/)  The  San  Roman,  L.  R.,  6  P.  C. 
301  ;  The  Heinrieh,  L.  B.,  3  A.  &  E., 
at  p.  436. 

(m)  Qeipel  y.  Smith,  L.  R.,  7  Q.  B. 
404 ;  see  also  Bodonaehi  y.  £liiott,  L.  R., 


9  C.  P.  618. 

(»)  Grow  y.  Folk,  8  Q.  B.  467. 

(o)  Bruce  y.  ITtcolopulo,  11  Exch.  129. 
See,  howeyer,  Valante  y.  Gibbe,  6  G.  B., 
N.  S.  270.  In  this  case  Cockbum, 
C.  J.  I  stated  that  he  was  not  disposed 
to  diJBsent  from  Crow  y.  Folk.  See 
Steel  y.  The  StaU  Line  Steamship  Com" 
pany,  3  App.  Ca.  72 ;  and  see  Barker 
y.  McAndrew,  34  L.  J.,  0.  P.  191. 
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Where  the  defendants  undertook  to  convey  some  boxes  of  Robbers  and 
gold  dust  from  the  ooast  of  the  Pacific  across  the  Isthmus  ^8^^*^ 
of  Panama  to  London,  "  the  act  of  GFod,  the  Queen's  enemies, 
robbers,  fire,  accidents  from  machinery,  boilers,  steam,  dangers 
of  the  sea,  roadSy  and  rivers,  of  whatsoever  nature  or  kind, 
excepted,"  the  Court  held  that  the  word  "robbers,"  looking 
at  the  other  words  with  which  it  was  associated,  and  to  the 
nature  of  the  transit,  meant  robbers  by  force,  and  that  it  did 
not  protect  the  defendants  from  liability  for  the  loss  of  one 
of  the  boxes  which  was  stolen  from  a  railway  truck  between 
Southampton  and  London.  The  Court  said  that  the  words 
"  dangers  of  roads  "  might  be  explained  by  the  context  to  refer 
to  marine  roads  where  vessels  lie  at  anchor,  but  that  even  sup- 
posing them  to  extend  to  roads  on  land,  they  could  apply  to 
such  dangers  only  as  were  immediately  caused  by  the  condition 
of  the  roads;  such,  for  instance,  as  the  overturning  of  car- 
riages {p). 

In  a  case  where  goods  had  been  stolen  during  a  voyage,  or  Thieves. 
after  the  ship's  arrival  in  port,  and  the  bill  of  ladiag  contained 
exceptions,  including  pirates,  robbers,  thieves,  barratry  of  master 
and  mariners,  it  was  held  that  the  word  "  thieves  "  applied  only 
to  thieves  external  to  the  ship,  and  that  in  the  absence  of  evidence 
that  the  goods  had  been  stolen  by  the  crew,  the  shipowner  could 
not  rely  upon  the  exception  of  barratry  ($'). 

Damage  to  goods  arising  from  a  collision  caused  by  the  negli-  Barratrj. 
gent  navigation  of  the  master  does  not  amount  to  barratry  (r). 

Where  the  ship  is  so  damaged  as  to  be  unable  to  proceed,  but  Dangrers  of 
the  goods  are  not  injured,  the  exception,  "the  dangers  and  naviratiaa. 
accidents  of  the  seas  and  navigation"  does  not  justify  the 
master  in  selling  the  goods  (a).  Where  a  ship  arrived  in 
the  port  of  London,  and  was  taken  into  the  Commercial  Dock 
to  discharge  her  cargo,  and  whilst  she  was  being  unloaded, 
and  after  the  discharge  of  all  the  crew,  except  the  mate, 
she  fell  over,  owing  to  the  breaking  of  some  tackle  by  which 
she  had  been  fastened  to  a  loaded  lighter  lying  outside  of 
her,  and  the  water  got  in  and  damaged  the  goods  still  on 

{p)  De  Bothtehild  v.  The  Royal  Mail  *^  barratry,"  witbin  the  meaning  of 

Steam  Packet  Company^  7  Exch.  734.  the  exception. 

(q)  Taylor  v.  The  Liverpool  and  Q.  W,  (r)  Orill  v.  General  Iron  Screw  Collier 

Steam  Company y  L.  R.,  9  Q.  B.  546.  Company ^  L.  R.,  3  G.  P.  476. 

In  this  case  the  judges  seemed  to  doubt  («)  Cannany.  Meabum,  1  Bing.  243, 

whether  theft  by  the  orew  would  be  465. 
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board,  this  was  held  to  be  a  loss  within  the  exoeption  in  the 
bill  of  lading  of  ^^all  and  every  the  dangers  and  accidents  of 
the  seas  and  navigation ;"  and  it  was  held  in  the  same  case  (the 
injury,  it  will  be  observed,  having  happened  by  reason  of  one  of 
the  excepted  perils),  that  the  jury  were  properly  directed  that, 
under  the  circumstances,  the  shipowners  were  only  boxmd  to 
take  the  same  care  of  the  goods  as  a  person  would  of  his  own 
goods,  that  is  to  say,  ordinary  and  reasonable  care(^)p    This 
exception  in  a  charter-party  does  not  extend  to  a  merely  tempo- 
rary impediment  to  the  completion  of  the  voyage,  such  as  an 
inability  to  enter  port  for  want  of  sufficient  water ;  and  conse- 
quently the  shipowner  is  liable  for  the  non-completion  of  the 
voyage  imder  these  circumstances,  even  although  it  would  not 
have  been  safe  for  the  ship  to  remain  outside  the  port,  until  the 
period  of  the  year  at  which  the  water  would  be  sufficient  (u) ; 
nor  does  such  an  exception  excuse  the  charterer  for  not  loading 
the  vessel,  although,  owing  to  sea  perils,  the  ship  did  not  arrive 
at  the  port  of  loading  until  the  seeuson  for  loading  in  that  par- 
ticular trade  was  over,  the  proximate  cause  of  the  impossibility 
of  loading  being,  in  this  case,  not  the  dangers  of  the  navigation, 
but  the  fact  that  the  season  was  over  when  the  ship  arrived  (x). 
Where  the  exception  in  the  bill  of  lading  was,  ^Hhe  act  of 
Q^od,  &c.,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers  and  navigation,  of  whatever  nature  and  kind  soever, 
save  risk  of  boats  so  far  as  ships  are  liabk  theretOj  excepted,'*  and 
the  goods  were  sent  towards  the  shore  in  one  of  the  ship's 
boats,  and  lost  owing  to  the  boat  being  driven  on  shore  by  the 
violence  of  the  wind  and  sea,  the  shipowner  was  held  not  to  be 
liable ;  for  the  Court  considered  that  the  words  narrowing  the 
exception  meant  that  the  owner's  liability  was  to  be  retained 
only  in  respect  of  risks  for  which  he  would  have  been  liable  if 
they  had  occurred  when  the  goods  were  on  board  the  ship  (y). 
Where  the  same  exception  was  contained  in  a  charter-party  by 
which  the  shipowner  contracted  to  carry  goods  safely  to  London, 

{t)  Laurie  y.  Douglas^  15  M.  &  W.  i  does  not  choose  to  repair  he  ought  not 

746.    Unfortunately  the  particulars  of  i  to  go  to  sea  with  the  vessel  in  an  un- 

the  judgment  in  this  case  are  not  re-  I  seaworthy  state,  and  so  cause  a  loss  of 

ported.  See  ante^  p.  77  n.  (d).   Where  a  { the  ca^po.    He  ought  either  to  repair  or 

charter  contains  an  exception  of  sea  *  stop,    &e  per  Parke,  B.,  in  Worme  v. 

perils,  and  the  ship  sails  in  a  seaworthy  !  Story y  11  Exch.  430. 
state,  and  is  damaged  in  the  course  of  (u)  Sehilizzi  y.  Deny,  4  E.  &  B.  872. 

the  voyage  by  perils  of  jthe  sea,  the  m  Murst  v,  Osborne,  18  C.  B.  144. 

owner  is  not  'bound  to  repaSf  |  TJtlt  if  he  (y)  Johnston  y.  Benson,  4  Moore,  90. 
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and  they  were,  upon  suspicion  of  their  being  contraband,  taken 
out  of  the  ship  at  C^idiz,  against  the  will  and  without  the  de- 
fault of  the  shipowner,  by  custom  house  officers  acting  according 
to  the  law  of  Spain,  and  were  afterwards  confiscated,  the  ship- 
owner was  held  to  be  liable  (s). 

Numerous  cases  which  have  arisen  upon  the  construction  of  Perik  of  the 
policies  of  insurance  have  also  put  a  meaning  upon  the  expres-  ^^' 
sion  ^^ perils  of  the  sea^^  (a).  It  is  not  necessary  to  refer  to  them 
at  length  in  the  present  place,  as  they  will  be  found  collected  in 
a  later  Chapter  (6).  It  will  be  sufficient  here  to  state  that  the 
following  losses  have  been  held  to  be  covered  by  this  expression : — 
a  loss  by  pirates  (c) ;  by  accidental  collision  (d) ;  by  the  swell  of 
the  tide  in  a  dry  harbour  (e) ;  by  the  wilful  but  not  barratrous 
act  of  the  crew  in  throwing  the  ballast  overboard  (/) ;  and  by  ^ 
stranding  rendered  necessary  by  leakage  produced  by  the  care- 
less loading  of  the  cargo  (g). 

But  eveiy  loss  that  occurs  on  the  sea  is  not  a  loss  by  its 
perils :  for  instance,  losses  caused  by  the  injuries  of  worms  at 
sea  (A),  or  by  another  vessel  firing  on  the  ship  by  mistake  (i), 
or  by  injury  to  the  goods  on  the  voyage  by  rats  (A),  or  damage 
arising  from  the  want  of  ventilation  arising  in  part  from  the 
necessity  of  keeping  the  hatches  closed  during  bad  weather  (/), 


{zj  Spmee  y.  Chodwick,  10  Q.  B.  517; 
see  also  Gosling  y.  Hiffffitu,  1  Camp. 
451,  where  the  goods  were  improperly 
seized  by  custom  house  officers;  and 
£wmi  y.  HtUtoHy  4  M.  &  Gr.  954. 

{d\  But  although  the  cases  decided 
on  tne  meaning  of  perils  of  the  seas  in 
policies  of  aasuranoehaye  an  important 
bearing  upon  the  meaning  of  similar 
words  in  the  exceptions  m  a  bill  of 
lading,  it  is  to  be  remembered  that  the 
same  rules  of  construction  haye  not 
always  been  appUed  to  the  two  classes 
of  documents.  On  this  point,  see 
Zlojfd  y.  jThe  General  Irtm  Seretc  Collier 
Company,  3  H.  &  C.  284;  33  L.  J.,  Ex. 
269;  The  Freedom,  L.  B.,  3  P.  C.  at  p. 
601 ;  The  Chasea,  L.  R.,  4  A.  &  E.  446. 
Tbatj  Ch&p.YLI,,  Itxbubasce, 
Pickering  y.  Barklay,  2  Boll.  Ab. 


P 

248. 


{d)  Barton  y.  WalUngford,  Ck>mb. 
57 ;  BuUer  y.  r%ther,  Abbott  on  Ship. 
386.  See  also  Hagedom  y.  Whitmore, 
1  Stark.  157. 

{e)  FUteher  y.  Inglie,  2  B.  &  A.  316. 
This  case  appears  to  have  been  decided 
on  tiie  g^und  that  the  swell  was  ex- 
traordinary and  accidental.    See  the 


judgment  in  Magnus  y.  Buttemer,  11 
C.  B.  876;  and  Corcoran  y.  Oumey,  1 
E.  &  B.  456. 

(/)  Dixon  y.  SadUr,  5  M.  &  W.  405 ; 
8.C.,\lJL,k  W.  895.  Where  damage 
was  done  to  the  cargo  by  sea  water  let 
into  the  hold  in  consequence  of  the 
barratrous  act  of  the  crew  in  boring 
holes  in  the  ship  for  the  purpose  of 
scuttling  her,  this  was  hela  not  to  be 
within  the  exception.  The  Chasea,  L. 
B.,  4  A.  &  E.  446. 

(^)  Redman  y.  WiUon,  14  M.  &  W.  476. 
So  damage  occasioned  by  water  coming 
into  the  uiipin  harbour  tnrough  Uie  dis- 
charge pipe  in  consequence  of  the  yeJye 
being  left  open  by  the  negligence  of 
the  crew,  is  a  loss  by  perils  of  the  sea 
within  a  marine  policy.  Davidson  y. 
Bumandy  L.  B.,  4  C.  P.  117.  See  also 
Oood  y.  The  London  Steamship  (honers^ 
MuttMl  F,  Association,  L.  B.,  6  C.  P. 
563. 

(A)  Bohl  y.  Farr,  I  Esp.  445. 

{%)  CuUen  y.  ButUr,  5  M.  &  S.  461. 

(k)  Zaveroni  v.  Drurg,  8  Exch.  166  ; 
Kay  y.  Wheeler,  L.  B.,  2  C.  P.  302 ;  and 
ante,  p.  77  {b). 

(/)  The  Freedom,  L.  B.,  3  P.  0.  594. 
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do  not  fall  within  this  exception.  And  losses  which  have 
occurred  when  a  vessel  has  been  under  repair  on  a  heach,  or  by 
reason  of  an  alteration  by  natural  causes  in  the  banks  of  a  navi- 
gable river,  or  by  the  rising  and  falling  of  a  vessel  with  the  tide 
whilst  moored  in  harbour  in  the  ordinary  course  of  her  voyage, 
have  also  been  held  not  to  fall  within  the  description  of  losses 
by  sea  perils  (w). 

A  loss  arising  from  collision  caused  by  the  negligence  of  the 
master  and  crew  of  the  ship  is  not  within  the  exception  acci- 
dents or  damage  of  the  sea  {n). 

*^  Not  accountable  for  leakage  "  is  frequently  inserted  in  bills 
of  lading,  and  in  such  case  the  owners  are  not  answerable  for 
loss  by  leakage,  unless  it  is  proved  that  the  leakage  was  caused 
by  the  negligence  of  the  master  and  crew  {o). 

Where  bales  of  palm  baskets  and  barrels  of  oil  were  shipped 
under  a  bill  of  lading,  containing  the  words  '^  not  accoimtable 
for  rust,  leakage  or  breakage,"  and  during  the  voyage  some  of 
the  oil  escaped  from  the  barrels  and  damaged  the  palm  baskets ; 
it  was  held  that  the  word  ^^  leakage  "  was  intended  to  protect 
the  shipowner  from  liability  to  compensate  the  owner  of  the 
goods  for  waste  caused  by  leakage,  and  did  not  operate  to  exempt 
the  shipowner  from  liability  to  pay  for  the  damage  caused  to 
the  palm  baskets  {p). 

A  bill  of  lading  contained,  in  addition  to  a  long  list  of 
excepted  risks,  whether  arising  from  negligence  or  otherwise,  the 
following  words :  "  No  damage  (q)  that  can  be  insured  against 


(m)  Thompson  v.  Whitmore,  3  Taunt. 
227;  Smith  v.  Shepherd^  Abbott  on 
Ship.  383  ;  Magnus  v.  Buitemer,  11  G. 
B.  876. 

(fi)  Grill  V.  Ths  General  Iron  Screw 
Collier  Company,  Limited,  L.  R.,  3  G. 
P.  476;  Lloyd  Y,  The  General  Iron  Screw 
Collier  Company^  Limited,  3  H.  &  G. 
284 ;  33  L.  J.,  Ex.  269. 

(o)  The  Selene,  Br.  &  L.  429  ;  Phil- 
lips y.  Clark,  2  C.  B.,  N.  S. 

(p)  Thrift  V.  Toule,  2  G.  P.  D.  432. 
So  in  Czech  v.  The  General  Steam  Navi' 
gation  Company,  L.  R.,  3  G.  P.  15, 
where  the  bill  of  lading  contained  the 
words  **  The  said  goods  to  be  free  of 
breakage,  leakage  and  damage/'  it 
was  held  that  the  shipowner  was  liable 
for  damage  done  to  goods  on  board  the 
ship  during  the  voyag^e  by  oil,  which, 
by  the  negligence  of  the  crew,  was 
allowed  to  penetrate  from  the  eng^es 


to  the  place  where  the  goods  were 
stowed.  See  The  Nepoter,  L.  R.,  2  A. 
&  E.  375. 

(q)  Damage  wiU  include  damage 
amounting  to  a  total  loss  of  gfoods, 
but  does  not  apply  to  the  case  of  the 
abstraction  of  the  goods.  Taylor  y. 
The  Liverpool  and  G,  W.  Steam  Com- 
pany, L.  R.,  9  Q.  B.  546.  See  also 
Motham  y.  East  India  Company,  I 
Dougl.  272,  where  a  proyision  in  the 
charter-party,  that  the  shipowners 
were  only  to  be  liable  in  respect  of 
**  ship  damage*'  to  the  goods,  was  held 
to  mean,  not  that  they  were  to  be 
answerable  for  damages  occasioned  by 
acts  of  Qod,  such  as  storms,  but  for 
those  only  which  were  caused  by  their 
own  fault,  or  that  of  their  seryants,  or 
which  arose  from  defects  in  the  ship, 
improper  stowage,  or  the  like. 
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will  be  paid  for,  nor  will  any  claim  be  admitted  unless  made 
before  the  goods  are  removed ;"  and  it  was  held  that  though  the 
first  clause  was  limited  to  insurable  damage  only,  the  second 
clause  applied  to  all  damage,  whether  apparent  or  not,  which 
oould,  on  an  examination  of  the  goods  conducted  with  proper 
care  and  skill  at  the  place  of  removal,  have  been  discovered  (r). 

The  ordinary  operations  of  nature  cannot  be  regarded  as  Aooidents. 
accidents.  Thus,  in  a  case  where  the  merchant  agreed  to  load 
the  plaintiff's  ship,  in  regular  and  customary  turn,  except  in  the 
case  of  riots,  strikes  or  any  other  accidents  beyond  his  control, 
which  might  prevent  or  delay  her  loading  :  it  was  held  that  the 
merchant  was  liable  for  the  delay,  notwithstanding,  that  it  was 
caused  by  a  snow  storm  (a). 

Even  when  the  loss  is  occasioned  by  a  cause  within  any  one  Effect  of  ex- 
of  the  excepted  perils,  the  shipowner  may  be  often  liable  if  there  ^  ^^u- 
is  negligence  on  his  part ;  as,  for  instance,  if  the  ship  was  un-  firence. 
seaworthy,  for  in  such  cases  there  would  be  no  remedy  against 
the  underwriters,  and  unless  the  shipowner  were  liable,  the  con- 
tract of  carriage,  taken  together  with  the  contract  of  insurance, 
would  not  afford  a  complete  indemnity  to  the  owner  of  the 
goods  {t).  And  it  is  clear  that  the  shipowner  is  liable  if  the 
damage  to  the  goods  is  caused  by  his  negligence,  although  there 
have  been  negligence  on  the  part  of  the  shipper,  if  the  negligence 
of  the  shipowner  is  the  causa  proxima  of  the  loss.  This  rule  was 
acted  upon  in  a  case,  in  which  a  merchant  caused  to  be  shipped 
some  casks  of  sulphuric  acid,  as  well  as  some  cambric  goods, 
without  giving  notice  to  the  shipowner  that  the  casks  contained 
acid ;  and,  owing  to  the  casks  being  placed  in  proximity  with 
the  other  goods,  and  the  acid  leaking,  the  cambric  was 
damaged  (u). 

Exceptions  contained  in  a  bill  of  lading,  such  as  "  accidents 


(r)  Moore  y.  HarrUj  1  App.  Ga.  318. 
The  actual  deciflion  does  not  appear  to 
go  further  than  the  proposition  above 
stated,  because  the  Court  arrived  at 
the  conclusion  that  the  damage  might 
have  been  discovered ;  but  the  reason- 
ing of  the  judgment  seems  to  support 
the  proposition  that  the  exception 
would  protect  the  shipowner  even 
against  latent  damage. 

(«)  Fmicick  v.  Sehmah,  L.  B.,  3  C.  P. 
313. 

(0  Fh\Uip9  v.  Clark,  2  C.  B.,  N.  S. 
166. 


(fi)  AUton  v.  Eerring,  11  Ezch.  822. 
The  Court  assumed  in  this  case  that 
the  shipowner  had  been  guiltj  of  neg- 
ligence in  stowing  the  acid  in  proxi- 
mity to  the  other  goods,  but  the  plea 
expressly  alleged  that  there  had  been 
no  neglect  on  the  part  of  the  ship- 
owner in  this  respect,  and  it  is  difficult 
to  see  that  there  was  in  fact  any  neg- 
lect, seeing  that  he  was  ignorant, 
owing  to  the  wrongful  act  of  the 
goods  owner,  of  the  nature  of  the  con- 
tents of  the  casks. 
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or  damage  of  the  seas,  rivers  and  steam  navigation  of  whatever 
nature  or  kind  soever ;''  "  not  accountable  for  leakage  or  break- 
age," do  not  protect  the  shipowner  from  any  of  the  consequences 
arising  from  his  negligence  {x).  But  the  shipowner  may,  if  he 
uses  apt  words,  protect  himself  from  the  negligence  of  his 
servants.  Thus  in  a  case  where  the  bill  of  lading  contained  a 
clause  exempting  the  owners  of  the  ship  from  liability  to  make 
good  loss  from  ''  negligence  or  default  of  master  or  mariners  or 
others  performing  their  duties  :"  it  was  held  that  the  shipowners 
were  protected  from  liability,  to  make  good  damage  to  goods 
caused  in  the  course  of  the  voyage  by  reason  of  the  careless 
stowage  of  t^e  goods  by  the  master  and  crew  (^). 

Many  of  the  large  steamship  companies  give  bills  of  lading  in 
a  form  which  protects  them  from  the  consequences  of  damage  or 
loss,  however  it  may  be  occasioned,  whether  by  the  negligence  of 
their  servants  or  otherwise  (s).  When,  however,  the  words  used 
protect  the  shipowner  from  the  negligence  of  his  captain,  officers 
or  crew  only  in  the  transmission  of  the  goods^  he  remains  liable 
for  the  consequences  of  negligent  stowage  (a). 

PE0TI8I0OT  OP      The  Railway  Clauses  Act,  1863  (26  &  27  Vict.  c.  92),  s.  31, 
^^^^"=-    extends  the  Railway  and  Canal  Traffic  Act,  1854,  to  steam 
Cabbiaoeop    vessels  employed  by  a  railway  company,  and  the  Railways 
Rai^ayCom-  Regulation  Act,  1871  (34  &  35  Vict.  c.  119),  s.  12,  enacts  that 
pakiesatSba.  -^liere  a  company  by  through  booking  contracts  to  carry  any 
animals,  luggage,  or  goods  from  place  to  place  partly  by  railway 
and  partly  by  sea,  or  partly  by  canal  and  partly  by  sea,  a  con- 
dition exempting  the  company  from  liability  for  any  loss  or 
damage  which  may  arise  during  the  carriage  of  such  animals, 
luggage  or  goods  by  sea  from  the  act  of  God,  the  king's  ene- 
mies, fire,  accidents  from  machinery,  boilers,  and  steam,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind  soever,  shall,  if  pub- 
lished in  a  conspicuous  manner  in  the  office  where  such  through 
booking  is  effected,  and  if  printed  in  a  legible  manner  on  the 

{x)  Lloyd  V.  The  Oeneral  Iron  Sereiv  6  C.  P.  663. 

Collier  Company,  33  L.  J.,  Ex.  269;  (^)  TheDuero,L.U.t  2A.  &E.  393; 

Philippe  V.  Clark,  2  C.  B.,  N.  S.  166 ;  Steely,  The  State  Line  Steamship  Com- 

Leuw  Y.  Dudffeon,  L.  B.,   3  G.  P.  17  pany,  3  App.  Ca.  72. 

{n.) ;  The  FetiinetUa  and  Oriental  Steam  {z)  See  Steel  v.  State  Line  Steatnehip 

Naviyation  Company  v.  Shand,  3  Moore,  Company,  3  App.  Ga.  72. 

P.  G.  C.  272.     But  see  Good  v.  The  {a)  Sayny,Ciaieford,4C.'B.J).lS2. 
London  Steam  Owners^  Aeeoeiationy  L.  B. , 
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reoeipt  or  freight  note  which  the  company  gives  for  such 
animals^  luggage,  or  goods,  be  valid  as  part  of  the  contract 
between  the  consignor  of  such  animals,  luggage,  or  goods  and 
the  company  in  the  same  maimer  as  if  the  company  had  signed 
and  delivered  to  the  consignor  a  bill  of  lading  containing  such 
conditions  {d). 

It  is  the  duty  of  the  master  to  deliver  the  goods  to  the  con-  Deuveby  of 
signee  or  holder  of  the  bill  of  lading  on  payment  of  freight  {e).  ^*^™- 
The  delivery  of  the  goods  and  the  payment  of  freight  are  acts 
which  should  be  performed  concurrently  (/). 

The  master,  as  a  matter  of  courtesy,  commonly  gives  notice 
of  the  ship's  arrival  to  the  consignee,  but,  in  the  absence  of 
express  provisions  in  the  charter-party  or  bill  of  lading,  he  is 
not  bound  to  do  so  (g). 

Where,  aa  is  commonly  the  case,  several  sets  of  bills  of  lading  Holders  of 
are  given,  questions  of  considerable  difficulty  sometimes  arise  from  ^f^^S^o/®*" 
different  sets  of  the  same  bills  of  lading  getting  into  the  hands  lading. 
of  rival  claimants.     There  is  no  doubt  that  the  first  person  who 
for  value  gets  the  transfer  of  a  bill  of  lading,  though  it  be  only 
one  of  a  set  of  several  bills,  acquires  the  property  in  the  goods ; 
and  all  subsequent  dealings  with  the  other  bills  must  in  law  be 
subordinate  to  the  first  one ;  and  it  is  by  no  means  clear  that  in 
such  a  case  a  shipowner  who,  without  notice  of  the  first  deahng 
with  the  bill  of  lading,  has  delivered  the  goods  on  presentation 
of  another  part  of  the  bill  of  lading  to  another  person,  has  in 
law  any  defence  to  an  action  by  the  person  who,  by  virtue 
of  the  first  dealing  with  the  bill  of  lading  has  acqtjired  the  right 
to  the  goods  (A).   Wherever  the  master  has  any  notice  of  con- 
flicting claims,  it  is  his  duty  to  interplead  (t). 


{d)  See  Cohefi  v.  The  South  JEattern 
ltailv?aff  Company^  2  Ex.  Diy.  263 ; 
Doolan  t.  The  Midland  Railway  Com" 
pany,  2  App.  Ca.  792. 

{e)  The  uiipowner's  duty  Ib  to  de- 
liver to  the  conaignee,  and  if  the  con- 
signee is  ready  to  accept  the  goods  the 
Bmpowner  is  not  justified  in  landing 
the  goods  at  a  whfurf  of  his  own  selec- 
tion at  the  port  of  discharge.  Bourne 
V.  Qatlife,  7  M.  &  G.  860. 

if)  See  supra,  p.  163,  note  {q). 
When  a  bill  of  lading  has  been  gfiyen 
the  master  may  refuse  to  deliver,  ex- 
cept upon  production  of  the  bill  of 
lading.  £richMon  v.  Barkworth,  3  H. 
&  N.  616.  See  per  Maule,  J.,  Howard 
v.  Shepherd^  9  C.  B.  at  page  320.    As 


to  the  right  of  the  master  to  warehouse 
goods,  see  Mors  Le  Blanch  v.  Wilson, 
Xi.  R.,  8  G.  P.  227,  andjwf/.     . 

{g)  Ooodson  v.  Brooke,  4  Camp.  161. 
See  supra,  p.  313. 

{h)  See  Barber  v.  Meyerstein,  L.  R., 
2  G.  P.  638,  4  H.  L.  317.  See  per 
Lord  Westbury  at  page  336  ;  Olynn  v. 
Bast  India  Dock  Qmpany,  6  Q.  B.  D. 
129 ;  The  Tiaress,  Br.  &  L.  38.  In  the 
latter  case  Dr.  Lushington  seemed  to 
be  of  opinion  that  the  words  contained 
in  the  bill  of  lading,  *'  the  first  biU  of 
lading  beinff  accomplished  the  others 
to  stand  void,"  would  operate  to  pro« 
tect  the  shipowner  in  such  a  case. 

U)  Abbott  on  Shipping,  3rd  ed.  381, 
ana  nee  post,  Chap.  iV.  Part  II. 
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Paeties  to  Having  mentioned  the  more  important  incidents  which  belong 

SSct^^'SIe-  *o  t^®  contract  bybiU  of  lading,it  wiU  be  convenient  to  consider 

Eii.oB.  a  question  of  very  frequent  occurrence  in  practice,  namely,  the 

question  in  whose  name  the  action  should  be  brought  for  any 

breach  of  the  contract  for  the  carriage  of  goods. 

The  general  rule  with  respect  to  the  person  who  ought  to  sue 
in  case  of  the  loss  of  or  damage  to  goods  carried  in  a  general  ship 
is,  that  the  action  should  be  brought  in  the  name  of  the  x>erson 
who  has  employed  the  carrier  (k) .  For  the  right  to  compensation 
flows  from  the  contract  of  carriage,  and  can  only  be  enforced  by 
the  party  with  whom  that  contract  was  made.  The  application 
of  this  general  rule,  however,  is  frequently  difficult,  owing  to 
intermediate  agencies  which  intervene  between  the  real  parties 
to  the  contract,  and  also  to  the  short  and  ambiguous  terms  in 
which  these  agreements  are  usuaUy  expressed. 

Consignee  The  consignee  is  in  most  cases  the  party  who  ought  to  sue ; 

^J  "^^^   because  the  consignor,  in  entering  into  the  axr^gement  with  the 
carrier,  usually  acts  as  agent  for  the  consignee.     It  has  been  fre- 
quently held,  that  if  the  consignee  selects  or  authorizes  the  mode 
of  carriage,  the  contract  entered  into  by  the  consignor  with  the 
carrier  is  made  as  agent  of  the  consignee,  and  the  latter  is  the 
proper  person  to  sue.    This  is  the  rule  which  has  been  acted 
upon  in  the  analogous  case  of  carriers  by  land.    The  vendee 
must  sue  if  he  have  directed  the  goods  to  be  delivered  either  to 
a  carrier  generally,  or  to  the  particulcu:  carrier  in  question  {f). 
Effect  on  this  The  Ownership  of  the  goods  is  very  material  in  inquiring  as  to 
oTOOTXpof    *^®  right  party  to  sue,  not  because  the  owner  of  the  goods 
goods.  ought  necessarily  to  bring  the  action,  but  because  where  the 

property  passes  to  the  vendee  by  delivery  to  the  carrier,  it  is 
in  general  to  be  inferred  that  the  contract  was  made  with  the 
vendee  ;  that  is  to  say,  that  the  vendor,  in  making  the  contract 
with  the  carrier,  acted  as  the  agent  of  the  vendee  (w).     Where 

(k)  Davis  v.  James,  5  Burr.  2680;  419.    Where  a  tradesman  desired  goods 

Moore  v.  Wilson,  1  T.  R.  669 ;  Freeman  to  be  sent  by  a  particular  carrier  for 

V.  Birch,  1  K.  &  M.  420 ;  8,C.,ZQ„  B.  sale  on  approval,  it  was  held,  that  the 

492,   note   (0),    and   the   cases   cited  consignor  was  the  proper  party  to  sne 

below.  the  carrier.     Sicain  y.  Shepherd,  1  Moo. 

(/)  Dawes    v.  Peck,   8  T.   R.   330 ;  &  R.  223.      See,  however,  Haines  v. 

Dutton  V.  Soiomonson,  3  B.  &  P.  582 ;  JFood,  Bull.  N.  P.  36. 

Coats  y.  Chaplin,  3  Q.  B.  483 ;  Dunlop  {m)  This  appears  to  be  the  true  dis- 

y.  Lambert,  6  Gl.  &  F.  600.    There  is  tinction.     Some  expressions  occur  in 

no  doubt  that  the  consignee,  on  whose  the  earUer  decisions,  from  which  it 

account  the  goods  are  shipped,  may  might  be  inferred  that,  in  all  cases,  the 

sue  the  shipowner  for  their  non-de-  owner  at  the  time  of  tJie  loss  ouff-ht  to 

liyery.    Fragano  y.  Long,  4  B.  &  0.  sue — ^but  this  obviously  cannot  be  so. 

219  ;  Tronson  v.  Dent,  8  Moo.  P.  G.  G.  See  the  cases  cited  in  the  last  note. 
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the  property  in  the  goods  does  not  pass  to  the  vendee  in  conse* 
quence  of  the  provisions  of  the  Statute  of  Frauds  not  having 
been  complied  with,  this  inf  erenoe  does  not  arise,  and  the  vendor 
is  the  person  who  ought  to  sue  (n). 

It  is,  however,  always  important  to  oonsider  the  terms  of  the 
bill  of  lading ;  for,  although  it  is  said,  in  an  early  case  (o),  that 
if  goods  be  consigned  by  bill  of  lading  to  A.,  he  is  pritnd  facie 
the  owner,  and  the  party  to  sue  if  they  are  lost,  but  that  if  the 
bill  be  special  to  deliver  to  A.  for  the  use  of  B.,  the  latter 
should  sue,  this  does  not  mean  that  the  consignor  may  not  sue 
when  it  appears  clearly  that  the  contract  was  entered  into  with 
him  (in  which  case  the  ownership  of  the  goods  is  immaterial), 
or  when,  the  contract  having  been  made  in  the  ordinaiy  way, 
there  ore  no  facts  to  show  that  he  was  acting  as  agent  for  the 
consignee.  Therefore,  where  by  the  bill  of  lading  the  goods 
were  to  be  deUvered  for  the  consignor,  and  in  his  name,  to  the 
consignee,  and  no  question  of  agency  could  arise,  the  consignee 
having,  at  the  time  of  shipment,  no  property  in  the  goods,  it  was 
held  that  an  action  in  the  name  of  the  latter  for  damage  done 
to  the  goods  was  misconceived  {p).  And  in  a  later  case  it  was 
laid  down  that  if  there  is  a  special  contract  with  the  consignor, 
on  his  own  behalf,  the  ownership  of  the  goods  is  immaterial  (q). 
Where  goods  were  shipped  for  the  use,  and  at  the  risk  of  the 
consignees,  and  the  consignor  took  bills  of  lading  from  the 
master,  making  them  deliverable  to  his  own  order,  although  it 
was  held  that  the  property  vested  by  the  shipment  in  the  con- 
signee, the  Court  said  that  the  master  might  be  answerable  to 
the  consignor  for  having  delivered  them  otherwise  than  to  his 
order  (r).  So,  where  goods  were  shipped  in  the  same  way  at 
the  risk  of  the  consignees,  and  the  bills  of  lading  provided  for 
a  delivery  to  the  order  of  the  consignors,  it  was  held,  not  only 
that  the  consignors  might  sue  for  the  non-delivery  according  to 
their  orders,  but  that  they  were  entitled  to  recover  as  damages 


(ft)  Coomit  Y.  The  Bristol  and  Exeter 
Mailway  Company^  3  H.  &  K.  610. 

(0)  £vans  y.  Marietta  1  Ld.  Raym. 
271 ;  S.  C,  3  Salk.  290. 

{p)  Sargent  v.  MorrU,  2  B.  &  Aid. 
277 ;  and  see  Dunlop  v.  Lambert ^  6  CI. 
&  F.  600.  It  ifi  to  be  reuoUected  that 
an  agent  may  sue  on  a  contract  made 
with  mm  in  his  own  name  ;  Joseph  v. 
Knox^  3  Gamp.  320  ;  or  the  real  prin- 
cipal may  sae.    See  the  cases  collected 


2  Wms.  Saund.  47 q,  and theindgment 
in  Van  Catteel  t.  Booker,  2  Exoh.  706. 
It  may,  therefore,  happen,  if  there  is  an 
express  contract  with  the  consignor,  and 
he  acted  in  making  it  with  the  carrier 
as  agent  for  the  consignee,  that  eiUier 
the  principal  or  the  agent  may  sue. 

{q)  See  the  judgment  in  Dunlop  y. 
Lambert,  ubi  supra, 

(r)  Coxe  T.  Harden^  4  East,  211. 
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the  full  value  of  the  goods,  as  it  appeared  that  their  intention 
at  the  time  of  the  shipment  was  that  the  property  should  only 
vest  in  the  consignees  on  their  accepting  some  bills  of  exchange 
which  they  did  not  accept  («).  Whether,  when  goods  are  shipped 
under  a  bill  of  lading,  they  were  delivered  on  board  to  be  carried 
on  behalf  of  the  consignor,  or  of  the  consignee,  is,  as  we  have 
already  seen,  a  question  in  each  case  for  the  jury  to  determine, 
having  regard  to  the  form  of  the  bill  and  the  surrounding 
facts  {t). 

These  observations  must,  of  course,  be  read  subject  to  the 
modifications  introduced  by  the  18  &  19  Vict.  c.  Ill,  which,  as 
has  already  been  mentioned  (u),  places  consignees  named  in 
bills  of  lading,  and  indorsees  of  these  documents,  in  the  same 
position  with  respect  to  the  contract  contained  in  the  bills  of 
lading  as  if  it  had  been  made  with  themselves ;  and  it  must  be 
observed  that  the  rules  mentioned  above  with  reference  to  the 
right  parties  to  sue  are  only  material  to  determine  who  is  to  sue 
for  a  breach  of  the  contract  of  carriage.  They  have  no  necessary 
application  when  the  inquiry  is  as  to  the  right  to  recover  the  goods ; 
for  this  action  is  not  founded  on  contract,  and  must  be  brought 
in  the  name  of  the  person  in  whom  both  the  property  and  right 
of  possession  are  vested  at  the  time  of  the  conversion  complained 
of ;  that  is  to  say,  usually  in  the  name  of  the  indorsee  of  the 
bill  of  lading  (r). 

Thirdly ;  as  to  the  payment  of  freight  generally ^  both  under 
charter-parties  and  under  contracts  by  bill  of  lading ;  and  as  to 
the  shipowner's  lien  for  freight  and  remedies  for  its  recovery. 


Goneral  rules.  Freight  is  the  reward  which  is  payable  for  the  carriage  of 
goods  to  their  destination  on  a  legal  voyage  (^r).  In  ordinaiy 
cases,  it  does  not  become  payable  imless  the  voyage  is  com- 


(«)  Brandt  v.  Bowlby,  2  B.  &  Ad. 
932. 


See  supra,  p.  347. 

AnUf  p.  346. 

ffaille  y.  Smithy  1  B.  &  P.  663 ; 
Wiifnshurst  v.  Bowker,  7  M.  &  Gr.  882; 
Valpy  Y.  Oibson,  4  C.  B.  837;  Wait  v. 
Baker y  2  Ex.  1. 

(x)  QeeMulUr  t.  GemoUf  3  Taunt. 
394,  where  it  was  held,  that  freight  was 
not  recoverable  for  goods  imported  in 
time  of  war  from  an  enemy's  country 


without  a  British  licence :  and  Blanek 
y.  Solly y  8  Taunt.  89,  where  the  im- 
portatioD  in  the  ship  in  question  was 
in  violation  of  a  statute.  As  to  when 
"freight''  is  to  be  considered  as  ui- 
eluding  passage-money,  see  Denoon  v. 
The  Home  and  Colonial  Aaturance  Com- 
panyy  L.  R.,  7  C.  P.  341;  as  to  "back 
freight,"  see  The  Cargo  ex  Argoe,  L.  B., 
6  P.  C.  134,  and  wpra,  p.  364,  n.  {e) ; 
and  as  to  what  is  dead  freight,  see  Gray 
V.  Carr,  6  Q.  B.  362,  and  infra,  p.  389. 
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pleted,  and  the  goods  are  oarried  to  their  destination  and  the 
shipowner  is  ready  to  deliver  them  (^). 

Thus,  where  the  contract  was  that  the  freight  was  to  be  paid  Delivory  of 
on  the  right  delivery  of  the  cargo  at  a  foreign  port,  and  owing  ^^^' 
to  a  hostile  occupation  of  this  port  the  ship  returned  to  England 
and  relanded  the  goods,  it  was  held,  that  the  event  upon  which 
the  freight  was  made  payable  had  not  happened,  and  that  none 
was  due  (2) .  The  same  rule  was  also  acted  upon  where  the  freight 
was  made  payable  on  the  arrival  and  discharge  of  the  ship  at  a 
particular  port,  and  the  voyage  was  wrongfully  interrupted  by 
the  seizure  of  the  ship,  and  she  was  detained,  and  afterwards  re- 
delivered to  the  owner,  who  offered  to  complete  the  voyage  (a). 
Where  a  charter-party  provided  that  a  fixed  sum,  which  was 
to  be  considered  as  earned  for  outward  freight,  should  be  paid 
on  delivery  of  an  outward  cargo,  it  was  admitted  that  the 
delivery  was  a  condition  precedent  although  the  non-delivery 
was  caused  by  the  seizure  of  the  cargo,  without  any  default  of 
the  shipowner,  by  persons  exercising  the  powers  of  Government 
at  the  outward  port  where  it  should  have  been  delivered  (6). 

In  a  case  where  petroleum  was  loaded  by  the  defendant  on  Special  cir- 
board  the  plaintiff's  ship  in  the  port  of  London  under  a  bill' of  ^^^^^ 
lading,  according  to  which  the  petroleimi  was  to  be  delivered  at  delivery  at  the 
Havre,  and  to  be  taken  out  by  the  defendant  within  twenty-  piaoe  in  the 
four  hours  after  the  ship's  arrival  or  the  defendant  to  pay  ten  ^^^ 
guineas  a  day  demurrage ;  the  ship  arrived  at  Havre  with  the 


(y)  In  Duthie  y.  HUtorty  L.  B.,  4  0. 
P.  139,  the  defendants  shipped  cement 
on  Uie  plaintifTs  ship  under  a  bill  of 
lading  bj  which  the  freight  was  made 
payable  within  three  days  after  arrival 
of  ship  and  before  delivery  of  any  por- 
tion OS  the  goods.  The  ship  arrived  at 
her  anchorage  in  the  port  of  discharge 
with  the  cargo  on  board,  but  withm 
three  days  she  sank ;  she  was  after- 
wards raised,  but  the  cement  no  longer 
existed  as  cement,  having  hardened 
into  solid  masses.  It  was  held,  that 
the  plaintiff  not  being  ready  to  deliver 
the  cement,  was  not  entitled  to  sue  for 
tiie  freight.  Where  the  charter-part^ 
stipulates  that  a  lump  sum  freight  is 
to  oe  paid  on  delivery  of  the  cargo,  and 
a  portion  of  the  cargo  is  lost  on  the 
voyage  by  no  default  of  the  shipowner, 
the  ordinary  rule  is,  tha);  on  the  de- 
livery of  the  remainder  of  the  carg^ 
he  is  entitled  to  sue  for  the  lump 
freight  without  deduction;  Merchant 


Shipping  Company  y,  Armitage^  0  L.  B., 
Q.  B.  99 ;  Robinwn  v.  Knights,  8  L.  B., 
C.  P.  466  ;  The  Norway,  Br.  &  L.  377. 
'*  The  safety  of  the  ship  is  the  mother 
of  freight,"  per  Lord  Mansfield  in 
Maekrell  v.  Simondy  2  Chit.  673.  See 
also  the  j  udgment  of  Lord  Ellenborouffh 
in  Hunter  v.  Prinsepy  10  East,  394 ;  the 
judgment  in  De  Silvale  v.  Kendally  4  M. 
&  S.  37;  and  that  of  Maule,  J. ,  in  Crosier 
V.  Smithy  1  M.  &  Gr.  416.  **  Freight 
is  the  reward  payable  to  the  carrier  for 
the  safe  carriage  and  delivery  of  goods : 
it  is  payable  only  on  the  safe  carnage 
and  deUvery ;  if  the  ^oods  are  lost  on 
the  voyage  nothing  is  payable;  see 
the  judgpanent  of  the  Privy  Council  in 
Kirehner  v.  Tentw,  12  Moo.  P.  C.  C. 
861 ;  Broum  v.  Tanner ^  L.  B.,  3  Oh. 
697. 

iz)  Liddard  v.  Lopciy  10  East,  626. 

[a)  Smith  v.  Wilaony  8  East,  437. 

\b)  Storer  v.  Gordon^  3  M.  ft  S.  308. 
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petroleum  on  board,  but  the  authorities  of  the  port,  there  being 
a  qiiantity  of  war  material  on  the  quay,  would  not  allow  the 
cargo  to  be  landed ;  after  some  delay  the  petroleum  was  dis- 
charged into  a  lighter  in  the  outer  harbour,  but  as  the  defendant 
did  not  take  delivery  of  it,  the  plcdntiff  afterwards  reloaded  the 
petroleum  and  carried  it  back  to  London.  It  was  held  that  the 
plaintiff  was  entitled  to  recover  the  freight  for  the  carriage  of 
the  petroleum  to  Havre,  because  although  under  ordinary  circum- 
stances the  quay  would  have  been  the  proper  place  to  have  dis- 
charged the  petroleum,  yet  that  there  was  no  engagement  to  go 
there,  at  all  events  without  regard  to  the  existing  state  of 
things  in  the  port,  and  that  it  was  sufficient  in  the  circumstanoes 
to  entitle  the  plaintiff  to  freight  that  he  was  ready  to  deliver 
the  goods  from  alongside  to  the  defendant  within  the  limits  of 
the  port  (c). 

Where  the  master  and  crew  of  a  vessel  in  the  course  of  the 
voyage  abandoned  her  in  a  disabled  condition,  and  she  was 
afterwards  taken  possession  of  by  salvors,  who  carried  the  vessel 
and  her  cargo  into  safety :  it  was  held,  that  by  the  abandonment 
of  the  barque  the  contract  to  pay  freight  had  been  dissolved, 
and  the  owners  of  the  barque  were  not  allowed  to  bail  the  cargo 
and  carry  it  on  to  its  destination,  or  to  make  any  claim  on  the 
proceeds  of  the  sale  of  the  cargo  in  respect  of  freight  {d). 

There  is,  however,  no  doubt  that  freight,  or  more  properly  a 
compensation  in  respect  of  the  agreement  to  carry  the  goods, 
may  be  made  payable  before  the  commencement  of  the  voyage, 
and  may  in  some  cases  be  recovered  although  the  contemplated 
voyage  has  not  been  performed.  Thus,  although  in  the  absence 
of  any  express  stipulation  there  is  not  even  an  inception  of 
the  right  to   freight  until  the   ship  has  broken  ground  («), 


{e)  The  Cargo  ex  ArgoSf  L.  R.,  5  P.  0. 
134.  The  plaintifi  was  also  held  en- 
titled to  charge  the  defendant  with  the 
oairiage  of  the  petroleum  back  to  Lon- 
don, because,  on  the  facts,  it  was  held 
that  the  plaintiff  in  taking  the  petro- 
leum back  to  London  did  what  was 
best  for  the  interest  of  the  defendant, 
and  sayed  the  petroleum  from  loss. 

{d)  The  Kathleen,  L.  B.,  4  A.  &  E. 
269. 

{e)  See  the  judgment  in  Curling  ▼. 
Young  J 1  B.  &  P.  636.  See  also  Foleg  v. 
United  Fire,  ^e.  Insurance  Company,  L. 
R.,  6  C.  P.  156  ;  Adamtony.  The  New- 


castle  Steam  Ship  Company,  4  Q.  B.  D. 
462.  It  is  said  by  MoUoj  that  if  goods 
are  fully  laden  on  board  and  the  ship 
has  broken  ground,  and  the  merchant 
on  consideration  resolves  not  to  pro- 
ceed on  the  adventure,  the  freignt  is 
due  by  the  maritime  law;  freight, 
properly  speaking,  would  not  be  re- 
coyerable  in  such  a  case  by  our  law, 
but  the  shipowner  would  only  have  a 
right  of  action  against  the  freighter 
for  the  damage  consequential  on  his 
breach  of  contract.  MoUoy,  B.  2,  c.  4, 
8.  4. 
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still  the  reoeiying  of  the  goods  is  a  suffioient  oonslderation 
for  a  piomise  to  pay  what  is  often  called  freight  in  advance, 
but  is  really  money  paid  for  taking  goods  on  board  and 
nndertaMng  to  carry  them  (/) ;  and  if  the  parties  make  a  dis-  Cannot  be  re- 
tinot  contract  to  this  effect,  so  that  it  is  apparent  that  the  pre-  °°^®"^  ^^"^• 
payment  is  an  advance  of  freight  and  not  a  loan,  there  is  no 
implied  undertaking  to  return  the  money  if  the  voyage  fails ; 
nor  can  it  be  recovered  back  imless  there  was  a  distinct  agree- 
ment that  it  should  be  returned  (^).  The  question,  whether 
the  freight  is  to  be  paid  in  advance  or  not,  will,  of  course, 
always  depend  upon  the  terms  of  the  particular  contract.  In 
a  case  at  Nisi  Prius,  where  it  appeared  that  London  was  the 
sailing  port,  and  the  bills  of  lading  contained  the  words,  ^^  freight 
for  the  said  goods  being  paid  in  London,"  it  was  held,  that  this 
expression  only  meant  that  after  the  performance  of  the  voyage 
the  freight  was  to  be  paid  in  London  instead  of  at  the  port  of 
discharge  (A).  But  where  a  ship  was  lost  on  a  voyage  from 
London  to  the  Cape,  and  the  words  in  the  bill  of  lading  were 
^^  freight  for  the  said  goods  being  paid,"  but  it  appeared  that 
the  broker  who  freighted  the  ship  told  the  owner  of  the  goods 
that  the  freight  was  a  certain  sum  per  ton  if  paid  in  London, 
and  a  larger  sum  if  paid  at  the  Cape,  and  the  latter  preferred 
the  contract  at  the  lower  rate,  and  the  jury  found  that  the 
meaning  of  the  contract  was,  that  the  lesser  sum,  if  elected, 
was  to  be  paid  at  all  events  whether  the  ship  arrived  or  not, 
and  that  this  sum  had  become  due  on  the  taking  of  the  goods 


(/)  But  866  AUUon  Y.  The  Bristol 
Marine  Ineuranee  Company^  1  App.  Ga. 
209.  In  that  case  one  half  the  freight 
had  been  paid  in  advance,  and  part  of 
the  cargo  haying  been  lost  on  the 
voyage,  only  one  half  of  the  cargo  was 
delivered  at  the  port  of  discharffe.  It 
was  hdd  that  tne  shipowner  had  no 
claim  against  the  merchant  for  anj 
freight  beyond  the  smn  which  he  had 
advanced. 

{g)  Frayee  y.Worme,  19  C.  B.,  N.  S. 
169;  34  L.  J.,  0.  P.  274;  Byrne  v. 
SehiUer,  L.  B.,  6  Ex.  319  ;  Watson  v. 
ahankland,  L.  R.,  2  Sc.  &  D.  304 ; 
Anon,  2  Show.  283;  Blakey  v.  Dickson, 
2  B.  &  P.  321 ;  J)e  Silvale  v.  KendaU,  4 
H.  ft  S.  37;  and  see  the  judgment  in 
MoHsJield  V.  Maitland,  4  B.  &  A.  685  ; 
Saunders  v.  Drew,  3  B.  &  Ad.  446 ; 
ffieks  V.  Shield,  7  E.  &  B.  633,  and  the 
judgment  of  Dr.  Lushing^n  in  The 
Salacia,  32  L.  J.,  P.    M.   &  A.   45. 


Where  bv  the  charter-party  freight  is 
stipulated  to  be  paid  in  advance,  "sub- 
ject to  insurance,*'  this  does  not  mean 
that  the  insurance  is  to  be  a  condition 
precedent  to  the  recovery  of  freight, 
but  merely  that  the  insurance  pre- 
mium is  to  be  deducted  from  the 
freight ;  Jackson  v.  Isaacs,  3  H.  ft  N. 
405. 

(A)  Mashiter  v.  BuUer,  1  Camp.  84 ; 
see  also  Clark  v.  Lruisina,  dted  in 
Andrew  v.  Moorhouse,  1  Marsh.  123.  In 
Lidgett  v.  FerHn,  11  C.  B.,  N.  8.  362, 
where  the  words  in  the  bill  of  lading 
were  *  *■  freight  payable  here, ' '  the  Court 
held,  that  it  was  a  question  for  the  jury 
to  sav  whether,  looking  at  all  the  sur- 
rounding circumstances,  the  contract 
was  a  contract  for  freight  contingent 
on  the  ship's  arrival  at  her  destination, 
or  for  a  sum  payable  on  the  receipt  of 
the  gpoods  on  Doard  her. 


366 


CONTRACT  OF  AFFREIGHTMENT 


on  board,  the  Court  held  that  the  verdict  was  a  proper  one  {k). 
Where  it  was  agreed  by  a  charter-party  that  a  portion  of  the 
freight  should  be  paid  ^^  on  the  final  sailing  of  the  vessel  from 
the  port  of  loading,"  and  the  ship  being  fully  equipped  for  sea 
proceeded  from  the  docks  down  a  canal  communicating  there- 
with and  being  within  the  limits  of  the  artificial  port,  and  there 
grounded,  it  was  held  that  no  freight  had  become  payable,  the 
vessel  never  having  been  out  of  the  limits  of  the  port  or  at  sea  (/). 
And  in  another  case,  where  a  proportion  of  the  freight  was  to 
be  advanced  '^  on  the  ship  having  sailed,"  and  it  appeared  that 
the  vessel  had  left  the  harbour  and  proceeded  into  the  roads 
where  her  loss  took  place,  with  no  intention  of  returning,  but 
the  shrouds  and  cables  were  not  in  a  proper  condition  for  sail- 
ing, the  mate  was  not  on  board,  the  bills  of  lading  were  not 
signed,  and  the  master  had  soon  after  left  her,  it  was  held  that 
no  freight  was  due  (m).  A  similar  decision  was  come  to  in  a 
later  case  (n),  in  which  the  vessel  had  left  the  harbour  loaded, 
and  in  a  fit  state  for  sailing  and  with  the  captain  on  board,  but 
the  clearances  not  being  completed  or  the  bills  of  lading  signed, 
he  afterwards  left  her  and  returned  to  shore. 

It  is  important  to  recollect,  that  it  by  no  means  follows  be- 
cause a  sum  of  money  is  called  ^'  freight  in  advance,"  that  the 
legal  incidents  belonging  to  freight  will  attach  to  it.     Thus, 


(At)  AndretD  v.  Jfoor Aoum,  as  reported 
6  Tannt.  435,  and  Kirchner  r.  VenuSy  12 
Moo.  P.  C.  C.  361.   In  £i/mey,  Schiller, 
L.  R,  6 Ez.  319,  the plaintifP  chartered 
a  yeaael  to  the  defendant  for  a  home- 
ward yoyaffe  from  Calcutta,  with  an 
option  to  me  defendant  to  send  the 
vessel  on  an  intermediate  voyage  at  a 
freight  therein  mentioned,   1,200/.  to 
be  advanced  bv  the  freighter's  a^^t 
at  Calcutta  and  the  remainder  on  right 
delivery  at  port  of  diaohargpe.    The 
charter-par^  provided  that  the  master 
was  to  sign  bills  of  lading  at  any  rate 
of  freight,  but  not  under  chartered 
rates,  except  the  difference  be  paid  in 
cash.    The  vessel  was  sent  on  an  in- 
termediate vo^ge,  and  the  master  was 
required  to  sign  bills  of  lading  under 
chartered  rates,  but  the  defendant  in- 
duced him  to  postpone  the  payment  of 
the  difference.    The  ship  was  lost  on 
her  way  out  to  sea.    It  was   held, 
that  the  plaintiff  was  entitled  to  re- 
tain the   1,200/.,  and  to  recover  for 
the  difference.    In  Carr  v.  The  JFal- 
laehian  Petroleum  Company ,  L.  R.,   1 
C.  P.  636;    2  C.  P.  468,  where  the 


defendants  guaranteed  a  sum  of  900/. 
gross  freight  home,  the  defendants 
shipped  cargo  which  fell  short  of  the 
guaranteed  amount,  and  it  was  held 
that  their  guarantee  was  broken  at 
the  moment  of  the  completion  of  the 
shipment,  and  that  the  circumstance 
that  the  vessel  was  lost  on  the  home- 
ward voyage  afforded  no  answer  to  an 
action  by  the  shipowner  for  breach  of 
the  guarantee. 

(/)  Roelundts  v.  Sarriton^  9  Exch. 
444.  f 

(m)  Thompson  v.  OillMpy,  6  E.  &  B. 
209.  In  the  same  case  the  charter 
provided  that  the  ship  **  being  tight, 
strong,  &c."  should  sail,  and  it  was 
held  that  the  seaworthiness  of  the  ship 
at  the  time  of  sailing  was  the  oondition 
upon  which  the  merchant  had  agreed  to 
pajr  freight  in  advance,  and  that  a  plea 
which  alleged  that  the  ship  was  not  at 
the  commencement  of  the  voyage  sea- 
worthy was  a  good  answer  to  the  claim 
of  the  shipowner  for  the  freight  agreed 
to  be  paid  in  advance. 

(n)  Sudwn  v.  Billon,  6  E.  &  B.  566. 
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where  it  was  agreed  that  money  should  be  paid  at  the  port  of 
shipment,  in  respect  of  the  carriage  of  goods,  '^  the  ship  lost  or 
not  lost,"  it  was  held  that  this  sum  did  not  acquire  the  legal 
incidents  of  freight,  and  that  the  shipowner  had,  in  the  absence 
of  express  contract,  no  right  of  Uen  on  the  goods  in  respect 
of  it  (o). 

It  sometimes  happens  that  a  ship  is  loaded  with  the  owner's  where  the 
own  goods,  and  in  such  cases  no  freight,  or  only  a  nominal  ^^"^^^ 
freight,  may  be  payable.     Yet  if  owners'  goods  are  shipped  owner's  own 
under  bills  of  lading  which  stipulate  for  the  payment  of  freight,  ^ 
and  the  freight  is  assigned  to  one  person  as  security  for  advances, 
and  the  bills  of  lading  are  indorsed  over  to  another  person,  the 
assignee  of  the  freight  is  entitled  to  demand  payment  thereof 
from  the  indorsee  of  the  biU  of  lading  (p). 


Where  a  part  only  of  the  voyage  has  been  performed,  freight  Freight  pro 
is  in  some  cases  recoverable  for  that  portion  pro  raid  itineris  ^  ' 
peracti. 


{o)  JSATchner  v.  Venus^  12  Moo.  P.  0. 
G.  361.  See  also  pott^  p.  394.  And 
see  Ex  parte  Nyliolm,  In  re  Child,  43 
L.  J.,  Bkptcy.  21,  where  it  being 
provided  by  the  charter-party  that 
ireight  should  be  i>aid  on  signing 
bills  of  lading,  &c.,  it  was  held  that 
even  assuming  that  the  events  had  oc- 
curred upon  which  the  advance  freight 
was  agreed  to  be  paid,  yet,  that  as  the 
ship  had  not  saileld  on  the  voyage,  no 
lien  could  exist  on  the  cargo  in  respect 
of  the  advance  freight. 

{p)  Wegulin  v.  Cellier,  L.  R.,  6  H.  L. 
286.  See  also  Keith  v.  Burrows,  2  App. 
Ga.  636.  In  the  latter  case  a  cargo 
was  laden  on  owner's  account,  under 
a  biU  of  lading,  which  made  the  goods 
deliverable  at  a  mere  nominal  rate  of 
freight.  During  the  voyage  the  cargo 
was  sold,  and  in  the  contract  of  sale  it 
was  stipulated  that  freight  should  be 
computed  at  65<.  per  ton.  When  the 
vessel  arrived  mortgagees  took  posses- 
sion of  the  ship  and  claimed  to  be 
entitled  to  freight  at  the  rate  of  55«. 
per  ton.  But  it  was  held  by  the  House 
of  Lords  that  their  daim  could  not  be 
sustained,  that  the  purchaser  of  the 
cargo,  who  was  the  holder  of  the  bill 
of  mding,  was  entitled  to  the  delivery 
of  the  cargo,  on  payment  of  the  biU 
of  lading  freight,  and  that  the  sum  of 
bht,  was  not  freight,  but  was  really 


part  of  the  purchase-mon^  of  the 
cargo.  In  Swan  v.  Barber,  o  Ex.  D. 
130,  cargo  was  loaded  on  ship's  account 
at  a  nominal  rate  of  freight,  and  whilst 
the  cargo  was  afloat  the  shipowner 
sold  the  cargo  on  terms  that  the  freight 
should  be  at  the  rate  of  60«.  It  was 
held  that  the  shipowner  had  a, lien 
upon  the  goods  as  unpaid  vendor  for 
the  60«.,  and  that  a  contract  by  the 
purchaser  might  be  implied  to  pay 
ireight  at  the  rate  of  6O9.  See  also 
Oumm  V.  Tyrie,  6  B.  &  E.  298. 

The  master  cannot  make  freight  pay- 
able to  any  person  other  than  his  owners 
{fieynoUU  v.  Jex,  34  L.  J.,  Q.  B.  251], 
and  he  cannot  bind  his  owners  by  a 
contract  to  carry  freight  free  without 
the  express  auUiorlty  of  his  owners. 
But,  where  the  master  has  express 
authority  to  ship  goods  freight  free  on 
owners'  account,  that  authority  is  not 
determined  by  a  change  of  ownership, 
of  which  he  has  no  notice  {Tfte  Jfer^ 
eantile  and  Exchange  Bank  v.  Gladstone, 
L.  B. ,  3  Ex.  233^ ;  nor  can  the  charterer 
insist  on  his  signing  bills  of  lading 
expressing  a  lower  rate  of  freight  than 
that  mentioned  in  the  charter-party. 
See  Grant  v.  Norway,  10  C.  B.  687 ; 
Hyde  v.  WiUis,  3  Gamp.  202;  and 
FiekemeU  v.  Jauberry,  3  T.  &  F.  217, 
and  supra,  pp.  319,  343. 


368 


OONTRACr  OF    AFFREIGHTMENT 


The  ancient  rule  of  the  maxitinie  law  was,  that  if  the  goods 
were  received  at  an  intermediate  port  by  the  merchant,  and  the 
noncompletion  of  the  voyage  proceeded  from  no  fault  of  the 
master,  freight  pro  raid  was  payable  (q).  This  rule,  however, 
whatever  may  have  been  the  practice  abroad,  was  never  adopted 
into  our  law,  although  in  the  earlier  cases  there  are  ambiguous 
expressions  on  this  point.  The  rule  recognized  in  England  is 
this :  If  the  original  contract  has  not  been  performed,  no  claim 
can  arise  under  it ;  but  if  there  is  a  voluntary  acceptance  of  the 
goods  at  a  point  short  of  their  destination,  in  such  a  mode  as  to 
raise  a  fair  inference  that  the  further  carriage  was  intentionally 
dispensed  with,  a  new  contract  will  be  implied  to  pay  compen- 
sation commensurate  with  the  benefit  actually  received ;  that  is 
to  say,  to  pay  freight  for  that  portion  of  the  voyage  which  has 
actually  been  performed  (r). 

Thus,  in  an  early  case  (s),  where  upon  a  voyage  from  New- 


{g)  See  the  judgponent  of  Lord  Mans- 
field in  Luke  v.  Zyde,  2  Burr.  889. 
This  subject  is  referred  to  in  the  lavs  of 
Oleron,  Art.  4,  the  laws  of  Wisby,  Art. 
40,  and  in  the  Consolato,  Chapters  36, 
37  and  39,  and  also  in  the  Rhodian  law, 
Art.  42,  but  no  distinct  general  rule  on 
this  question  can  be  gathered  from  the 
ancient  systems  of  maritime  law.  The 
terms  of  these  laws  are  obscure,  and 
they  relate  usually  either  to  cases  in 
which  the  merchant  receded  from  his 
contract  and  required  his  g^oods  to  be 
re-delivered  to  him,  or  to  cases  (pro- 
bably not  uncommon  in  times  when 
the  merchants  frequently  accompanied 
their  goods  on  the  voyage)  in  which 
the  master  refused  to  allow  the  mer- 
chant to  retake  the  possession  of  the 
goods  on  the  happening  of  any  disaster 
to  the  ship.  By  the  Boman  law  freight 
was  not  allowed  where  the  completion 
of  the  voyage  was  prevented  by  sea 
perils.  See  1  Fardessus  Lois  Marit. 
66,  110,  326;  see  also  The  Hiram^  3 
Bob.  180,  and  the  note  to  this  case  at 
p.  184.  Ajid  for  the  mode  in  which 
the  matter  is  dealt  with  by  the  Com- 
mercial Codes  of  France,  Italy,  Spain, 
the  Netherlands,  Prussia,  Bussia  and 
Germany,  see  the  references  made  by 
Cockbum,  C.  J.,  in  Metcalfe  v.  The 
Britannia  Inmworke  Company,  1  Q.  B. 
D.  627. 

(r)  See  the  judgment  of  Parke,  B.^  in 
VlierboomY.  Chapman,  13  M.  &W.  238; 
MuUoy  V.  Backer,  6  East,  316;  see  also 
the  judgement  in  Hunter  v.  Prinsep,  10 
East,  378,  and  the  cases  cited  below. 


See  also  The  Sablonuten,  L.  B.,  1  A. 
&  E.  293;  The  Cargo  ex  Oalam,  Br. 
&  L.  167.  The  propositions  affirmed 
by  Dr.  Lushing^n  m  the  latter  case 
were: — 

First,  that  upon  the  vessel  becoming 
disabled  at  an  intermediate  port  the 
master  is  allowed  a  reasonable  time 
within  which  to  re- ship  or  tranship  so 
as  to  earn  his  freight. 

Second,  that  the  whole  freight  is 
payable,  if,  by  default  of  the  owner  of 
cargo,  the  master  is  prevented  from 
forwarding  the  cargo  from  the  inter- 
mediate port  to  its  destination. 

Third,  that  no  freight  is  payable  if 
the  owner  of  cargo,  against  his  will,  is 
compelled  to  take  the  cargo  at  an  in- 
termediate port. 

Fourth,  tnat  to  justify  a  daim  for 
pro  raid  freight  there  must  be  a  volun- 
tary acceptsLQce  of  the  goods  by  their 
owner  at  an  intermediate  port,  in  such 
a  mode  as  to  raise  a  fair  inference  that 
the  further  carriage  of  the  g^oods  was 
intentionally  disp^ised  with. 

If  the  cargo  is  damaged  at  an  inter- 
mediate port  (even  by  one  of  the  ex- 
cepted i>erils),  the  owner  of  it  is  entitled 
to  have  it  delivered  to  him  on  ]9ayment 
of  pro  raid  freight,  and  the  ship  is  not 
entitled  to  carry  it  in  a  perishing  con- 
dition to  the  port  of  destmation,  merely 
to  earn  the  whole  freight.  The  Orati^ 
tudine,  3  Bob.  240,  269;  VlierhoomY. 
Chapman,  ubi  tup. ;  and  per  curiam,  in 
Notara  v.  Henderson,  L.  B.,  6  Q.  B. 
356. 

(«)  Luke  V.  Lyd$,  2  Burr.  889. 
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foundland  to  Ldfibon,  the  ship  was  captured  after  sailing  fourteen 
days,  within  four  days'  soil  of  that  port,  and  shortly  afterwards 
recaptured  and  brought  into  a  port  in  Deyonshire,  where  the 
shipowners  abandoned  her  to  the  insurers,  and  as  there  was  no 
beneficial  market  for  the  goods  in  England,  the  owners  of  the 
cargo  sent  it  to  Bilboa,  where  it  was  sold  for  a  price  less  than 
might  have  been  obtained  if  the  original  voyage  had  been  com** 
pleted,  it  was  held  that  the  loss  of  the  market  was  immaterial, 
and  that  the  goods  having  been  accepted,  a  rateable  proportion 
of  the  freight  was  payable.  The  facts  upon  which  the  Court 
gave  judgment  in  this  case  were  stated  in  the  form  of  a  special 
case,  and  it  did  not  appear  that  the  shipowners  ever  offered  to 
carry  the  goods  on  to  Lisbon,  or  that  they  were  asked  to  do  so. 
It  may  be  doubted  whether  the  same  decision  would  now  be 
arrived  at  upon  similar  facts.  Upon  the  same  principle  where 
a  ship  was  freighted  to  Hamburg,  and  was  prevented  by 
restraints  of  princes  from  arriving  there,  and  the  consignees 
directed  the  master  to  deliver  the  cargo  at  Gluckstadt,  and  ac- 
cepted a  portion  of  it  there,  it  was  held  that  they  were  liable  to 
pay  freight  pro  raid  for  the  goods  which  they  had  accepted  (f). 
In  an  earlier  case  in  the  House  of  Lords  (t^),  where  the  goods 
were  to  have  been  delivered  at  Glasgow,  and  the  ship  having 
been  lost  within  a  short  distance  of  that  port,  the  owners  of 
some  of  the  goods  abandoned  them  to  the  insurers,  who  took 
possession  of  that  part  of  the  cargo,  and  conveyed  it  to  Bristol 
(although  the  master  provided  another  ship,  and  offered  to  carry 
it  on  to  Glasgow),  it  was  held  that  the  whole  freight  was  payable. 
Freight  pro  raid  was  also  decreed  as  to  another  portion  of  the 
goods  which  the  master  declined  to  carry  on  to  Glasgow,  and 
which  the  agents  of  the  owners  of  the  goods  took  possession  of , 
and  sent  on  there  by  another  ship. 

In  order  to  give  a  right  to  freight  pro  ratd^  the  voyage  must  Voyage  must 
have  commenced.    Thus,  where  the  ship  was  captured  before  m^oSr* 
she  broke  ground,  it  was  held  that  no  daim  of  this  kind  could 
arise,  although  the  shipowners  had  incurred  a  great  expense  in 
loading  the  cargo  {x). 

It  is  important  to  recollect  also,  that  in  order  that  the  accept-  Circmn- 
ance  of  the  goods  may  be  relied  on  as  evidence  of  a  new  contract,  paiaeWenxnce 

(t)  Chritiy  y.  Bow,  1  Taunt.  300.  Abbott  on  Shipping.     She  also    The 

(w)  Lutwidge  y.  Greyy  cited  in  Luke       Cargo  ex  Oalam,  ante,  p.  368,  note(r). 
V.  Lyde,  2  Buir.  889;  and  more  fully  in  {x)  Curling  v.  L<mg,  1  B.  &  P.  639. 
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that  further 
carriage  has 
beemmfl- 
penaedrnth. 


Claim  can 
only  be  sus- 
tained in 
respect  of  car- 
riage by  ship- 
owner. 


it  mtigt  appear  that  it  took  plaoe  under  erroumstanoes  from  whioh 
it  may  reasonably  be  inferred  that  the  further  oarriage  was  dis- 
pensed with.  Thus  it  was  held,  that  no  claim  to  freight  pro  raid 
existed  where  the  master,  before  the  completion  of  the  voyage 
brought  the  ship  back,  beoause  there  was  a  danger  of  her  being 
confiscated  at  the  port  of  discharge,  and  landed  the  cargo,  and 
afterwards  legal  proceedings  having  been  taken  by  the  owners 
of  it  to  prevent  him  from  selling  it,  it  was  by  consent  delivered 
into  their  hands  without  prejudice  to  the  rights  of  the  parties  (y). 
In  another  case  the  goods  were  to  be  carried  from  Shields  to 
Lisbon,  and  the  freight  was  by  the  terms  of  the  charter-party  to 
be  paid  on  a  right  delivery  of  the  cargo ;  the  ship  sailed  from 
Shields  to  Portsmouth,  where  she  joined  convoy,  and  after 
sailing  from  Portsmouth  and  being  detained  nearly  a  month  by 
contrary  winds,  was  recalled  by  the  convoy,  owing  to  the  hostile 
occupation  of  the  port  of  delivery ;  she  then  returned  to  Ports- 
mouth, where  the  cargo  was  sold  by  consent  of  all  parties  with- 
out prejudice  to  their  rights,  after  an  application  had  been  made 
to  the  shippers  to  accept  the  cargo,  accompanied  by  a  notice 
that  the  shipowners  reserved  their  right  to  proceed  for  the 
freight,  to  which  the  former  replied  that  they  did  not  consent  to 
the  goods  being  landed  if  they  were  to  be  called  upon  for  the 
freight.  It  was  held,  upon  these  facts,  that  no  daim  for  freight 
pro  raid  could  be  sustained  (z).  Where  the  goods  were  to  be 
delivered  in  London,  and  the  freight  was  by  the  charter-party 
to  be  paid  on  a  right  delivery  of  the  cargo,  and  the  ship  after 
capture  and  recapture  was  wrecked  at  St.  Kitts,  where  the  cargo 
was  sold  by  the  Vice- Admiralty  Court  on  the  application  of  the 
master,  who  acted  hon&  fide^  but  without  instructions  from  any 
of  the  parties,  it  was  held,  that  the  sale  was  tortious  and  un- 
authorized, and  that  no  freight  could  be  recovered  (a). 

The  carriage  of  the  goods,  as  far  as  it  actually  takes  place, 
must  also  be  the  act  of  the  shipowners,  in  order  to  entitle  them 
to  freight  pro  raid.    A  ship  being  chartered  from  London  to 


(y)  Osgood  v.  Groninffy  2  Oamp.  466. 

(z)  Liddiard  v.  Lopes,  10  East,  526. 

(a)  Hunter  v.  Prinsep,  10  East,  378. 
The  Court  distingaished  the  case  on 
this  ground  from  Baillie  y.  Moudiglianif 
Park  on  Insur.  90,  in  which  a  ship  and 
cargo  having  been  condemned  and  aold 
by  a  French  Court  of  competent  juria- 
diction,  and  this  sentence  having  been 


afterwards  reversed,  it  was  held  that 
freight  pro  ratd  was  due,  as  the  ship- 
owners had  been  prevented  from  cany- 
ing  the  goods  to  the  delivery  port  by 
no  fault  of  their  own,  but  only  by  the 
act  of  the  f oreigfn  Court  in  oidermg  a 
sale  pending  the  suit.  See  also  Th$ 
Louisa,  1  Dods.  319. 
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Buenos  Ayres  and  to  retnm  with  a  oargo  to  a  port  between 
Gibraltar  and  Antwerp,  the  freight  was  to  be  paid  in  a  gross 
sum  on  the  delivery  of  the  homeward  cargo.  The  ship  pro- 
ceeded to  Buenos  Ayres  and  loaded  goods  on  board,  and  then 
sailed  for  GKbraltar,  but  on  her  way  she  was  obliged  by  sea 
perils  to  put  into  Fayal,  where  about  one-third  of  the  cargo  was 
disposed  of,  partly  on  account  of  the  goods  having  been  rendered 
worthless  by  sea  damage,  and  partly  in  order  to  defray  neoes- 
sary  expenses.  The  remainder  was  left  there  by  the  master, 
who  returned  to  England,  leaving  instructions  with  the  Yice- 
Oonsul  at  Fayal  to  forward  it  to  Gibraltar,  but  without  giving 
him  any  authority  on  the  shipowner's  behalf  to  contract  for  the 
hire  of  a  vessel.  The  Vice-Consul  thereupon  chartered  a  vessel 
on  behalf  of  the  owners  of  the  cargOj  which  carried  the  remainder 
of  the  oargo  to  Gibraltar  and  delivered  it  there  on  payment  of 
freight.  It  was  held,  under  these  circumstances,  that  the  car- 
riage to  the  port  of  destination  could  not  be  said  to  be  done  by 
the  shipowners,  and  that  the  charter-party  freight  was  not  pay- 
able ;  and  also  that  no  freight  pro  raid  could  be  claimed  in  re- 
spect of  the  carriage  from  Fayal  to  Gibraltar,  as  this  was  not 
the  act  of  the  shipowners,  but  that  a  reasonable  freight  was  due 
to  them  for  the  carriage  from  Buenos  Ayres  to  Fayal  from  which 
the  shippers  had  derived  benefit,  and  after  which  they  had,  in 
fact,  accepted  the  goods  at  Fayal,  by  their  agent  the  Vice- 
Consul,  in  order  to  forward  them  on  to  Gibraltar  {b). 

Even  where  a  sale  by  the  master  at  an  intermediate  port  is  Sale  of  cargo, 
justifiable  and  favourable  to  the  charterer,  it  does  not  follow  that 
he  is  liable  to  pay  freight  pro  raid.  Thus,  where  a  ship  having 
met  with  sea  damage,  the  master  put  into  an  intermediate  port, 
and,  under  circumstances  that  would  justify  him  in  so  doing, 
sold  a  portion  of  the  cargo  to  raise  money  necessary  for  repairs 
at  a  price  beyond  what  they  would  have  realized  at  the  port  of 
destination,  and  then,  after  the  repairs  were  executed,  completed 
his  voyage,  it  was  held  that  although  the  charterer  received  from 
the  shipowner  the  proceeds  of  the  cargo  so  sold,  he  was  not  bound 
to  pay  freight  ^ro  raid  for  its  carriage  (c). 

In  another  case,  a  cargo  had  been  shipped  at  Batavia  to  be 
delivered  to  the  plaintiff  at  Botterdam ;  the  vessel  was  compelled 
by  stress  of  weather  to  put  into  the  Mauritius,  where  the  cargo 

(h)  MitcheUY,  Darthez,  2  B.  N.  0.  (e)  Hoppery.Bumess,  I  C.T.D.W; 

655.  and  see  Aeatoa  y.  £unu,  3  Ex.  D.  282. 

bb2 


372 


CONTRACT  OF  AFFREIGHTMENT 


was  found  to  be  so  damaged  that  it  was  of  necessity  sold  by  the 
master,  wbo  acted  in  this  respect  bond  fide^  but  without  the 
knowledge  of  either  the  shipper  or  of  the  shipowner.  The  Court 
held  that  these  facts  afforded  no  presumption  that  the  owner  of 
the  cargo  had  agreed  to  receive  it  at  the  intermediate  port,  and 
consequently  that  no  freight  had  become  due  {d).  Where  before 
the  completion  of  a  voyage  the  goods  and  ship  were  seriously 
injured  by  sea  perils,  and  the  goods  were  returned  by  the  master 
to  one  of  the  charterers  not  absolutely,  but  with  an  authority 
to  him  to  act  for  the  ship  as  well  as  the  cargo,  it  was  held  (the 
goods  having  been  sold  by  the  charterer,  under  circumstances 
found  to  be  reasonable  by  the  jury)  that  freight  could  not  be 
claimed  from  the  charterers,  and  that  they  were  not  liable 
in  damages  for  preventing  the  master  from  carrying  on  the 
goods  and  earning  the  charter  freight.  The  Court  was  also 
of  opinion,  in  this  case,  that  the  authority  given  by  the  master 
could  not  be  countermanded  by  the  shipowners  after  it  had  been 
acted  upon  and  expense  had  been  thereby  incurred.  In  this 
case  the  ship  was  bound  for  Havana,  with  a  general  cargo 
under  a  charter-party  at  a  lump  freight;  soon  after  leaving 
Liverpool  the  ship  ran  on  the  Irish  coast  and  sustained  serious 
damage,  but  was  ultimately  got  into  a  port  on  that  coast  where 
the  whole  of  the  cargo  was  found  to  be  so  damaged  as  to  be 
either  actually  incapable  of  being  taken  on,  or  incapable  of 
being  carried  to  its  destination  in  a  merchantable  condition, 
except  a  portion,  in  respect  of  which  the  action  was  brought, 
which  was  taken  back  to  Liverpool  and  there  sold,  under  the 
authority  given  by  the  master  (/). 

Even  where  the  consignees  of  the  goods  accept  the  goods 
n^sarily""   under  such  circumstances  as  to  render  themselves  liable  iovpro 
rata  freight,  it  seems  that  they  have  no  implied  authority  to 
bind  the  charterer  and  to  render  him  liable  {g). 


Acts  of  oon- 


bind 
charterer. 


(ct)  Vlierhoom  v.  Chaptnan,  13  M.  & 
W.  230.  The  rule  of  English  law,  as 
laid  down  in  this  case,  was  affirmed  by 
the  Court  of  Queen's  Bench  (dis- 
sentiente  Cookbum,  0.  J.),  and  by  the 
Court  of  Appeal,  in  Metcalfe  v.  The 
JBritarmia  Iron  Works  Company y  1  Q.  B. 
B.  613  ;  2  Q.  B.  D.  423.  The  judg- 
ment of  Cookbum,  C.  J.,  contains  a 
thorough  review  of  all  the  authorities, 
English  and  foreim.  See  also  HiU  y. 
Wilson,  4  C.  P.  D.  329,  in  which  it 
was  held  that  to  entitle  a  ship-owner, 


in  the  absence  of  a  special  contract,  to 
demand  pro  raid  freight,  where  the 
goods  have  been  sold  at  an  intermediate 
port  (being  so  much  damaged  as  not  to 
be  worth  forwarding) ,  it  must  be  shown 
that  the  owner  of  the  goods  had  an 
option  of  having  them  sent  on  or  of 
accepting  them  at  such  intermediate 
port. 

(/)  Blaseo  v.  FUteher,  14  C.  B.,  N. 
S.  147. 

ijj)  See  Metcalfe  y.  Britannia  Iron 
Works  Company,  2  Q.  B.  B.  at  p.  432. 
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It  often  beoomes  important,  with  respect  to  questions  of  Single  and 
freight,  to  ascertain  whether  the  contract  is  for  one  entire  vo^es. 
"voyage,  or  for  several  distinct  ones.  Thus,  if  a  ship  is  to  pro- 
ceed from  A.  to  B.  and  back,  it  is  material  to  consider 
whether  this  is  meant  to  be  one,  or  two  distinct  vojages; 
for  if  the  outward  and  homeward  voyages  are  intended  to  be 
distinct  so  far  as  relates  to  freight,  the  non-performance  of  the 
return  voyage  will  not  affect  the  claim  to  the  outward  freight. 
The  determination  of  this  question  depends  in  all  cases  upon 
the  terms  of  the  particular  contract  that  has  been  made.  No 
general  rule  can  be  laid  down.  Several  of  the  cases,  however, 
which  have  been  already  cited  as  to  conditions  precedent  to  the 
right  to  freight,  will  be  found  to  bear  on  this  point. 

Expressions  such  as  "  the  outward  and  homeward  voyages  " 
are  important  to  show  an  intention  that  they  shoidd  be  con- 
sidered  as  distinct,  and  an  opposite  construction  would  probably 
be  put  upon  a  contract  which  contained  a  stipulation  that  the 
freight  was  to  become  due,  or  to  be  paid,  at  the  home  port  {h). 
Where  a  charter-party  provided  that  a  vessel  should  ship  goods 
for  Kingston,  or  any  other  port  in  Jamaica,  and  having  dis- 
charged the  same  should  receive  on  board  a  cargo  from  thence, 
or  from  a  port  on  the  Spainish  Main,  if  required,  and  deliver  the 
same  at  a  port  in  the  United  Kingdom  on  being  paid  a  certain 
sum  for  freight  in  ten  days  after  sailing  from  Gravesend,  and  a 
further  sum  in  two  months  after  a  right  delivery  of  the  home- 
ward cargo,  provided  she  should  be  required  to  proceed  to  one 
port  only  in  Jamaica,  and  a  further  sum  should  she  be  required 
to  go  to  two  or  more  ports  in  that  island,  and  that  in  case  she 
should  be  ordered  to  the  Spanish  Main,  4/.  per  day  was  to  be  paid 
for  every  day  after  the  twenty-fifth  after  her  arrival  at  Jamaica, 
until  despatched  from  her  loading  port,  (demurrage  at  a  certain 
sum  per  month,  or  in  proportion  for  a  less  period,  payable  on 
settlement  of  the  hire  of  the  ship,)  it  was  held,  that  the  mean- 
ing of  the  parties  was  that  the  voyage  to  the  Spanish  Main  was 
to  be  part  of  the  homeward  voyage,  not  an  intermediate  one, 
and  that  the  4/.  per  day  was  not  payable  until  two  months  after 
the  delivery  of  the  homeward  CMgo  (t). 

(A)  See  Malyne,  p.  98 ;  Smith  v.  Wil'  (j)  Crozicr  v.  Smith,  1  M.  &  Gr.  407 ; 

<ofi,  8  East,  437 ;  MaekriU  v.  Simons,      and  eeo  Sudson  v.  KiU,  33  L.  J.,  C.  P. 
Abbott  on  Shipping,  3rd  ed.  p.  316.  273. 


374 


CONTRACT  OF   AFFEBIGHTMBNT 


Foim  of 
claim  for  pro 
raid  freight. 


It  must  be  recollected,  that  where  the  contract  provides  for 
the  deliyery  of  the  goods  at  a  particular  port,  no  action  lies  on  it 
where  this  delivery  is  prevented,  although  there  may  have  been 
an  acceptance  of  the  goods  at  an  intermediate  place.  The  right 
to  freight,  if  it  exist,  arises  out  of  a  new  contract,  either  express 
or  implied  {k). 


Bttlbs  m  The  Court  of  Admiralty,  where  questions  as  to  freight  fre- 

Admibalttas  quently  arose  in  the  cases  of  captured  vessels,  usually  acted  upon 
TOrao ratA  jTj^Q  gg^jj^Q  principles.  Thus,  it  has  been  frequently  decided  that, 
"^-  in  ordinary  cases,  the  goods  must  be  carried  to  their  destination 
before  a  claim  for  freight  can  arise  (l).  There  must  be  an  entire 
execution  of  the  contract,  or  such  an  execution  as  the  shipowner 
can  effect  consistently  with  any  incapacity  under  which  the  cargo 
may  labour.  "Where  the  non-completion  of  the  contract  is 
caused  by  an  incapacity  of  this  description  alone,  the  goods 
owner  cannot  allege  that  the  contract  is  not  performed  (m).  If, 
however,  the  vessel  herself  is  incapacitated,  the  owner  cannot 
demand  the  freight,  for  which  he  stipulated  only  on  the  perfor- 
mance of  his  engagement  (n).  Thus,  where  a  ship  sailed  on  a 
voyage  from  Liverpool  to  Hcdif ax  and  back,  and  after  proceeding 
about  half  way  to  Hcdifax  she  was  captured  and  recaptured, 
and  brought  back  to  Plymouth,  and  the  charter-party  showed  that 
the  intention  of  the  parties  was  that  the  freight  should  be  paid  on 
the  completion  of  the  voyage,  it  was  held,  that  no  freight  pro 
raid  was  claimable  (o). 

Where  a  ship  in  distress  put  into  an  English  port,  after 
having  performed  the  greater  part  of  her  voyage,  and  she  was 
seized  there,  on  suspicion,  as  a  prize,  and  the  cargo  was  neces- 
sarily taken  out  in  order  to  repair  the  ship,  but  afterwards  the 
cargo  was  restored,  and  at  a  later  period  the  ship  and  part  of 


{k)  Cook  V.  Jennings^  7  T.  R.  381; 
and  BeeZiddiard  v.  Lopes,  10  East,  526. 

(/)  See  the  judgments  in  The  Diana, 
6  Kob.  71 ;  and  in  The  Vrow  Anna  Catha- 
rina,  6  Rob.  271 ;  also  The  Mruseo,  cited 
6  Rob.  69 ;  and  the  oases  collected  in 
the  following  notes.  This  principle 
appears  not  to  have  been  acted  npon  in 
The  Sacehorse,  3  Rob.  101 ;  or  in  The 
Hamilton,  cited  by  Sir  W.  Scott,  t*.  107. 

(m)  If  in  the  case  of  tranflhipment 
the  master,  by  the  default  of  the  owners 


of  the  cargo,  is  unable  to  forward  It  to 
its  destination,  the  whole  freight  la 
payable,  The  Soblomsten,  L.  R.,  1  A.  & 
E.  293 ;  The  Cargo  ex  Oalam,  Br.  &  L. 
167;  33  L.  J.,  P.  M.  &  A.  97;  The 
Cargo  ex  Argoe,  L.  R.,  6  F.  C.  134. 

(n)  See  the  judgment  of  Sir  W.  Soott 
in  The  Fortuna,  Edw.  67. 

(o)  The  Hiram,  3  Rob.  180;  The 
WUheknina,  ib.  234 ;  and  the  judgment 
in  The  Fortuna^  ttbi  eupra. 
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the  cargo  were  sent  to  London,  the  remainder  of  the  goods  being 
forwarded  by  another  oonveyanoe  to  its  destination,  it  was  held, 
that  the  shipowners  were  entitled  to  freight  pro  ratdy  and  only 
pro  raid^  as  the  failure  of  the  performance  of  the  original  con- 
tract was  in  no  way  owing  to  the  cargo  {p).  And  where  a 
Swedish  ship  on  a  voyage  to  Lisbon  was  brought  into  an  Eng- 
lish port  under  an  embargo  against  Swedish  ships,  and  it  became 
neoessaay  to  unload  the  cargo,  which  was  claimed  for  merchants 
at  Lisbon  who  were  not  subject  to  the  embargo,  and  they  were 
compelled  to  find  another  ship  to  convey  it  to  its  market,  the 
Court  held,  that  as  the  detention  and  the  carriage  of  the  cargo 
out  of  its  course  had  arisen  by  reason  only  of  the  national  cha- 
racter of  the  ship  without  any  co-operation  on  the  part  of  the 
cargo,  no  freight  was  payable  (q). 

So,  where  a  cargo  belonging  to  English  merchants  was  to  be 
taken  by  a  Swedish  ship  to  Yenice,  and  a  few  days  after  the 
vessel  sailed  she  was  obliged  by  bad  weather  to  put  into  Fal- 
mouth, where  she  was  detained  under  an  embargo  against 
Swedish  ships,  but  her  cargo  was  restored  to  the  merchants,  it 
was  held,  that  they  were  not  liable  for  any  freight,  although 
they  were  bound  to  pay  the  expenses  incurred  by  the  ship  on 
account  of  the  cargo  (r). 

Captors  who  perform  the  contract  by  carrying  the  goods  to  Application  of 
their  destination  are  usually  entitled  to  freight.     This  is  the  captSe^^^ 
general  rule  («).    And  in  some  cases,  which  are  rather  equitable  s^iMtantial 
applications  of  this  rule  than  extensions  of  it,  it  has  been  held,  of  contract, 
that  freight  is  payable  although  the  voyage  has  not  been  per- 
formed.    Thus,  where  the  goods  had  not  been  carried  to  the 
actual  port  of  destination  in  Holland,  but  to  this  coimtry,  to 
which  the  merchants  had  intended  them  finally  to  come,  and  to 
which  they  would  have  been  consigned  in  the  first  instance  but 
for  regulations  of  the  Dutch  Government  which  prevented  their 
being  brought  here  directly,  the  Court  held  that  they  had  been 
brought  to  their  real,  although  not  to  the  nominal  destination, 
and  that  freight  was  therefore  due  (t).    And  in  the  cases  of  the 
American  ships  bound  to  France  or  Holland,  which  were  brought 
into  the  ports  of  this  country  under  the  prohibitory  law  in  force 

(p)  The  Copenhoffm,  1  Bob.  289.  («)  The  Fortuna,  4  Bob.   278;   The 

{q)  The  WerlMorgaren^  4  Bob.  17.         Biana^   6  Bob.  67 ;    The  Vrow  Anna 
(r)  The  leabeUa  Jaeobina,  4  Bob.  77.       Catharina,  6  Bob.  269. 

(t)  The  JHtma,  6  Bob.  67. 
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during  the  war  of  the  beginning  of  this  oentuiy,  the  fall  freight 
was  pronounced  to  be  due  where  the  owners  of  the  cargoes 
elected  to  sell  here,  for  the  Court  considered  that  a  voyage  from 
America  to  this  country  was  nearly  the  same  in  effect  as  a 
voyage  to  the  contiguous  countries  to  which  the  vessels  had  been 
originally  destined  (ti). 

The  decisions  in  the  Court  of  Admiralty  in  the  cases  of  neutral 
vessels  carrying,  in  war  time,  cargoes  liable  to  seizure,  do  not, 
properly  speaJdng,  form  exceptions  to  the  general  rule  mentioned 
above,  since  in  these  cases  the  voyage  is,  as  against  the  party  who 
is  to  pay  freight,  considered  to  be  completed.  Thus,  it  has  been 
long  settled  that  a  neutral  ship  may  carry  the  goods  of  an  enemy, 
subject  to  the  right  of  the  other  belligerent  to  bring  in  the  ship 
for  the  purpose  of  obtaining  an  adjudication  on  the  cargo  (x). 
And  it  has  usually  been  the  practice  of  the  Court  of  Admiralty 
to  allow  freight  to  neutral  vessels,  where  the  cargo  is  condemned 
as  enemy's  property,  and  the  ship  is  restored :  for  in  these  cases 
capture  is  equivalent  to  delivery ;  that  is  to  say,  the  captor  who 
possesses  himself  jure  belli  of  the  enemy's  goods  is  considered 
to  represent  the  enemy,  and  since  he  prevents  by  his  seizure  the 
completion  of  the  voyage,  and  the  earning  of  the  whole  freight, 
the  capture,  as  against  him,  operates  as  an  actual  delivery  of  the 
goods  to  the  consignee  (y). 


(«)  See  the  judgment  of  Sir  W.  Soott 
in  The  Friends,  Edw.  246. 

{x)  See  the  judgfments  in  The  Bremen 
Flugge,  4  Bob.  91,  and  in  The  Vrow 
Senriea,  ib.  347.  The  right  of  neutral 
ships  to  cany  enemy's  goods  in  time  of 
war  depends  of  course  on  the  terms  of 
particular  treaties.  In  the  treaty  as- 
sented to  at  the  Congress  of  Paris 
(April  16,  1866),  it  was  declared  (by 
art.  2),  that  the  neutral  flag  covers 
enemy's  goods  with  the  exception  of 
contraband  of  war;  and  (by  art.  3) 
that  neutral  goods,  with  the  exception 
of  contraband  of  war,  are  not  liable  to 
capture  under  an  enemy's  flag.  The 
history  of  and  the  authorities  on  this 
subject  will  be  found  in  Twiss's  Law 
of  Nations,  Chap.  Y.,  and  Fhillimore's 
International  Law. 

(y)  See  the  judgment  in  The  Copen' 
hagen,  I  Bob.  291 ;  the  note  to  The 
Atlas,  3  Bob.  304 ;  and  the  judgments 
in  The  Bremen  Flngge,  4  Bob.  91,  and 
in  The  Prosper^  Edw.  76.  If  the  ship 
and  carso,  being  both  neutral,  are  re- 
stored, me  i^p  must  proceed  and  com- 


plete her  voyage  before  she  can  de- 
mand freight.  See  the  judgment  in 
The  Copenhagen,  ubi  supra.  In  these 
cases  the  captor  takes  eum  onere,  and 
the  freight  is  a  lien  which  precedes  all 
other  (uaims;  unless,  indeed,  there 
have  been  malajldes  in  the  transaction, 
or  the  ship  has  been  g^ty  of  a  de- 
parture from  pure  neutral  conduct; 
as,  for  instance,  by  carrying  from  one 
enemy  to  the  colony  of  another  allied 
in  the  war,  or  by  carrying  on  for  the 
enemy  his  coasting  or  his  colonial 
trade,  or  by  acting  in  his  revenue  ser- 
vice. See  the  judgment  in  The  Vrow 
Henriea,  4  Bob.  347,  and  the  cases 
cited  at  the  commencement  of  this 
note  ;  also  The  Rose,  2  Bob.  206  ;  The 
Emanuel,  1  Bob.  296 ;  The  Immanuel, 
2  Bob.  186  ;  The  Bebeeea,  ih,  101 ;  and 
The  Convenieniia,  4  Bob.  201.  See 
also  the  American  cases,  The  Fannf/, 
10  Wheaton,  668;  The  Commercen,  2 
Gallison,  264.  The  principle  which  is 
acted  upon  in  these  cases  is,  that  on 
the  breaking  out  of  a  war,  nentnUs 
have  a  right  to  oarzy  on  their  aecus* 
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Freight  is  usually  reooverable  after  capture  and  re-oapture,  if  Effect  of 
the  voyage  is  completed  (a).  w^^toS. 

In  a  recent  case  the  charter-party  was  held,  under  very  Substantial 
peculiar  circumstances,  to  be  substantially  performed,  although  ^^J[^^ 
the  ship  was  imable  to  proceed  to  the  particular  port  to  which 
she  was  ordered.  In  that  case  the  master  of  a  Prussian  ship 
agreed  by  charter-party  with  the  plaintiffs  to  load  a  cargo  at 
a  foreign  port  in  South  America  and  proceed  therewith  to 
Cork,  Cowes  or  Falmouth,  for  orders  to  any  safe  port  in  Qreat 
Britain  or  on  the  Continent  between  Havre  and  Hamburg. 
The  cargo  was  loaded  under  a  biU  of  lading  which  contained 
amongst  other  exceptions  that  of  Queen's  enemies.  The  ship 
arrived  at  Falmouth  with  the  cargo  on  board,  and  she  received 
orders  to  proceed  to  and  sailed  for  Dunkirk ;  when  off  that  port 
her  master  learned,  as  the  fact  was,  that  war  had  just  broken 
out  between  France  and  Prussia.  The  ship  then  proceeded  to 
Dover  and  there  remained.  The  plaintiffs  then  demanded  of 
the  master  delivery  of  the  cargo  at  Dover,  but  made  no  offer  to 
pay  freight,  and  gave  no  orders  to  the  master  to  sail  to  any 
port  other  than  Dunkirk.  In  these  circumstances  it  was  held 
that  as  it  was  impossible  for  the  ship  to  go  to  Dunkirk,  and  as 
the  ship,  without  any  breach  of  contract  on  the  part  of  the 
shipowner,  had  arrived  at  Dover,  which  was  one  of  the  porta 
included  in  the  charter-party,  and  as  the  plaintiff  had  demanded 
the  cargo  there,  the  shipowner  was  entitled  to  claim  a  lien  on 
the  cargo  for  the  full  freight  {a). 

It  is  said  by  Molloy,  that  if  cattle  are  sent  on  board  and  the  Frekiht  tob 

Oaitlb. 

icmed  trade ;  but  they  are  not  entitled  to  contraband  of  war,  poH,  Chap.  VII., 

to  engage  in  trades  which  are  o^>en  to  Insuilanoe.    The   freight  which  the 

them  only  by  reason  of  the  aooidents  captor  mnst   pay  in   these   oases   is 

of  the  war.  ^ee  The  Wilhelmina^  2  Rob.  nsoally  measured  by  the  terms  of  the 

101,  note,  and  the  judgment  in  The  charter-party ;  but  if  there  has  been 

Immanudy  ubi  supra,    freight  is  not  any  fraud  in  the  transaction,  or  if  the 

aUowed  if  the  articles  carried  are  con-  hazard  of  the  war  has  raised  the  rates 

traband  according  to  the  law  of  na-  of  freight  to  an  extraordinary  degree, 

tions,  such  as  tar  or  sail  doth  ;  for  in-  this  measure  will  not  be  adopted.    See 

direct  assistance   is  afforded  to   the  the  judgment  in  The  Twilling  Riget^  5 

enemy  by  the  carriage  of  these  goods.  Rob.  85. 

The  iiereuriusj  1  Rob.  288,  and  Ttie  (z)  See  the  judgement  in  Bedle  y. 

Otter  Sieoerf  4  Rob.  199.    It  appears  ThompsonyZB.&TA2S;  and  Bergstrom 

that  tar,  when  the  produce  oi    the  v.  Jfi//f ,  3  Esp.  36 ;  see  also  Moorsotny. 

country  of  the  owner  of  the  cargo,  may  Oreaves,  2  Gamp.  627. 

be  earned  subject  to  being  brought  in,  (a)  The  Teutoniay  L.  R.,  3  A.  &  £. 

not  for  confiscation,  but  for  pro-emp-  394;  4  P.  G.  171.    See  The  Fatriay  L. 

tion.    See  the  judgment  in  The  Sarah  R.,  3  A.  &  £.  436. 
Ghriitina,  1  Rod.  241 ;  and  further,  as 
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freight  is  to  be  paid  for  their  lading,  it  becomeB  due  even  although 
they  die  on  the  voyage,  and  that  this  is  the  rule  if  there  is  no 
particular  agreement  made  either  as  to  the  lading  or  as  to  the 
transport ;  but  that  it  is  otherwise  if  the  freight  is  to  be  paid 
for  transporting  them  {b).  In  practice  any  case  of  this  kind 
would  depend  upon  the  terms  of  the  particular  contract  under 
which  the  cattle  were  shipped. 


"EiFFBffT  OF 


Questions  have  arisen  as  to  the  effect  of  a  detention  during 

oAffls'opTniE^  the  voyage  on  the  claim  for  freight  where  it  is  to  be  paid  at  so 

Ckabtkb.        much  for  a  given  time,  as,  for  instance,  at  so  much  per  month. 

The  determination  of  these  cases  depends  also  upon  the  terms  of 

the  contract.    The  general  rule  is,  that  the  freight  continues 

payable,  if  the  detention  does  not  defeat  the  object  of  the 

voyage,  or  suspend  the  contract,  and  does  not  proceed  from  the 

.    default  of  the  shipowner  (c). 


EZPBE88  In  a  case  in  which  the  contreict  provided  that  a  deduction 

g^^^""  should  be  made  from  a  groaa  sum  payable  for  tbe  freight.  « in 
FROM  FMnoHT  casc  of  thc  inabiliiy  of  the  ship  to  execute  or  proceed  on  the 
Dblat.  service ; "  these  words  were  held  to  extend  to  an  inability  to 

proceed  to  sea  caused  by  the  death  and  desertion  of  some  of  the 
crew  owing  to  the  existence  of  small  pox  on  board  (rf). 


Dakageto 

Gk)0D8  AND 

Shobt  De- 

LIYEBT  AB 
AFFECTHNQ 

Fbbiqht. 


Prior  to  the  Judicature  Acts  it  was  held,  that  where  the  goods 
were  carried  and  delivered  to  the  merchant,  he  was  not  entitled 
to  abandon  them,  or  to  resist  the  payment  of  freight  by  reason 
of  their  being  damaged,  imless  there  was  some  stipulation  to 
this  effect  in  the  contract.  The  injury  to  the  goods,  if  caused 
by  the  negligence  of  the  master,  would  only  afford  matter  for  a 
cross  action  (e).    And  where  a  complete  cargo  was  to  be  laden 


(b)  See  MoUoy,  B.  2,  o.  4,  s.  8.  By 
the  Boman  law,  if  a  contract  was  made 
for  the  carriage  of  Blayes,  no  deduc- 
tion was  to  be  made  from  the  freight 
in  respect  of  any  of  them  that  might 
die  on  the  voyage,  unless  it  appeared 
from  the  agreement  that  the  shipper 
intended  to  pay  for  those  only  who 
were  safely  hmded.  Dig.  lib.  14,  tit.  2. 
See,  as  to  a  contract  to  pay  the  high- 
est freight  which  the  shipowner  c<mld 
prove  to  have  been  paid  for  ships  on 
the  same  voyage,  Ottherr,  Capper y  16 
C.  B.  39,  696,  and  18  C.  B.  866.    See 


also  Me  Andrew  v.  Chappie,  L.  B.,  1  0. 
P.  643. 

(c)  See  Eavelock  v.  Oeddes,  10  East, 
666  ;  Maorsom  v.  Greaves,  2  Camp.  627 ; 
Ripley  v.  Scarf e,  6  B.  &  G.  167,  and 
ralefite  v.  Gibbs,  6  C.  B.,  N.  S.  270 ; 
and  also  ante,  pp.  324,  332,  as  to  the 
suspension  of  tne  contract  by  war, 
blockade,  or  the  like. 

{d)  Beateon  v.  Sehank,  3  East,  233. 

(c)  Hotham  V.  East  India  Company,  I 
Dougl.  271 ;  Garrett  v.  Melhuieh,  4  Jur., 
N.  S.  943,y.-G. Stuart,  Stimsony.SaU, 
1  H.  &  N.  831;  AhUmy.Eerrwg^  11 
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and  delivered  on  freight  being  paid,  it  was  held  that  the  delivery 
of  a  complete  cargo  was  not  a  condition  precedent,  the  freighter 
having  his  remedy  in  damages  for  any  short  delivery  (/).  Nor 
could  the  consignee  of  goods  under  a  bill  of  lading  deduct  from 
the  freight  payable  in  respect  of  the  goods  delivered  the  value 
of  articles  which,  although  mentioned  in  the  bill  of  lading,  have 
by  mistake  never  been  shipped  {g).  Where  freight  was  to  be 
paid  upon  the  right  and  true  delivery  of  the  cargo  agreeably  to 
bills  of  lading,  it  was  held  to  be  payable  upon  proof  of  the  entire 
number  of  casks  mentioned  having  been  delivered,  although  it 
appeared  that  the  contents  had  been  damaged  by  the  negligence 
of  the  master  and  crew ;  the  party  injured  having  in  such  a 
case  his  counter-remedy  by  action  for  the  negligence  (A). 

But  although  the  principle  of  these  decisions  remains  unaf- 
fected, the  provisions  of  the  Judicature  Act,  1873  (t ),  which  entitle 
a  defendant  to  set  up  a  counter-claim  by  way  of  answer  to  an 
action,  altogether  alters  their  practical  effect,  because  to  an  action 
for  freight  the  defendant  may  now,  subject  to  the  provisions  of  the 
Bules  of  the  Supreme  Court,  Ord.  XIX.,  rule  3,  set  up  in  answer 
to  the  daim  for  freight,  a  counter-claim  for  damage  to  the  cargo. 


No  claim  can  be  set  up  by  the  purchaser  of  a  cargo  against  daimfl  by 
the  BeUer  iu  respect  of  short  deUveiy,  ii  it  appearB  from  Ae  terms  P^^ «- 
of  the  contract  between  them,  that  it  was  intended  that  the  pur-  shortdeliyeiy. 
chaser  should  take  the  chance  of  the  quantity  turning  out  more 
or  le8s(/). 

Where  a  cargo  of  wheat,  to  be  shipped,  had  been  sold,  and  the 
contract  note  mentioned  certain  quantities  as  the  maximum  and 
minimum  to  be  shipped,  it  was  held  that  the  purchaser  was 
entitled  to  refuse  to  accept  the  shipping  documents,  or  to  pay 
for  the  cargo,  as  the  bill  of  lading  and  shipping  documents 


Ex.  822.  In  an  action  for  freight 
due  upon  a  oharter-party,  a  plea, 
alleging  that,  by  the  fault  of  the 
master  and  crew,  and  their  negli- 
gent and  unskilful  navigation  of  the 
vessel,  the  cargo  was  damaged,  so  that 
upon  its  arrival  it  was  of  less  value 
than  the  freight,  and  that  the  charterer 
thereupon  afimdoned  the  cargo  to  the 
shipowner,  was  held  bad.  I)akin  v. 
OxUyt  16  0.  B.,  N.  S.  646.  The 
foreign  authorities  are  fully  discussed 
in  the  judgment  of  this  case.  See  also 
The  Nwrway^  Br.  &  L.  877. 


if)  Ritchie  y.  Atkinson,  10  East,  295 ; 
and  see  Christie  v.  Row,  1  Taunt.  300 ; 
Gibson  v.  Sturge,  10  Ex.  622  ;  and  see 
the  judgement  in  White  v.  Beeton,  7 
H.  &  N.  42.  There  is  no  case  in  which 
the  deUvery  of  less  than  a  complete 
cargo  has  not  been  held  to  be  appor- 
tionable. 

(^)  Meyer  v.  Dresser,  16  C.  B.,  N.  S. 
646;  SSL.  J.,  G.  P.  289. 

{h)  Davidson  v.  Otoynne,  12  East, 
S81. 

(t)  Sect.  24,  sub-8.  3. 

Ifj  Covas  V.  Bingham^  2  E.  &  B. 
836. 
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represented  the  cargo  to  consiBt  of  a  greater  quantity  tlian  the 
maximum  fixed.  It  was  also  held  that  the  purchaser  was  not 
bound  to  pay  for  the  cargo,  or  to  accept  shipping  documents 
which  represented  it  to  be  within  the  prescribed  limits,  if  in 
fact  it  exceeded  them  {J), 


AjtoxnsT  Asm 

CXLCULATIOK 

OF  Fbeioht. 


The  terms  of  the  charter  or  bill  of  lading  under  which  a 
cargo  is  shipped  are  usually  sufficiently  specific  to  make  the 
amoimt  of  freight  payable  a  mere  matter  of  calculation  (k). 
Questions,  however,  may  arise  as  to  the  time  and  manner  of 
measurement  of  the  cargo  according  to  which  freight  is  to  be 
paid,  and  which  are  of  practical  importance  where  a  cargo  in- 
creases or  decreases  in  weight  during  the  voyage.  The  rule  to 
be  followed  in  these  cases  was  much  discussed  in  a  case  where  a 
cargo  of  com  shipped  at  Odessa  became  heated  and  damaged 
during  the  voyage  whereby  its  bulk  increased.  It  was  held  that 
freight  was  payable  only  on  the  quantity  shipped,  and  not  on  its 
measurement  at  the  port  of  discharge  (/).  To  obviate  this  doubt, 
bills  of  lading  sometimes  provide  that  freight  shall  be  payable 
on  "  nett  weight  delivered  "  {m) ;  but  where  it  is  intended  to 
make  the  freight  payable  on  the  quantity  of  cargo  delivered  apt 
words  must  be  used.  In  a  case  where  the  charter-party  stipu- 
lated that  the  ship  should  load  a  cargo  of  cotton  and  proceed 
with  it  to  Liverpool,  and  deliver  the  same  on  being  paid  freight 
at  the  rate  of  75^.  per  ton  delivered,  it  was  held  that  freight  was 
payable  on  the  quantity  shipped,  and  that  the  word  delivered 
was  only  inserted  to  show  that  any  goods  not  delivered  were  not 
to  be  paid  for  (n).    It  is  common  in  grain  charter-parties  to 


{/}  Tamvaco  v.  Lueas^  1  E.  &  E.  681 
— 692.  See  also  Tamvaco  y.ZueaSy  1 
B.  &  S.  186,  where  a  question  arose  on 
a  similar  contract  as  to  the  sufficiency 
of  a  policy  of  insurance,  tendered  as 
one  of  tiie  shipping  documents. 

{k)  If  there  be  no  proof  to  the  con- 
trary the  quantity  named  in  the  bill  of 
lading  will  be  taacen  to  be  that  upon 
which  freight  must  be  paid.  Ikdly  y. 
Terryy  L.  R.,  8  C.  P.  679.  It  is  not 
uncommon  to  reserve  to  the  charterer 
tiie  option  of  shipping  any  of  several 
classes  of  goods,  and  to  stipulate  that 
a  named  rate  of  freight  shall  be  paid 
if  a  particular  class  of  goods  is  snip- 
ped, or  that  if  other  ^oods  are 
shipped  freight  shall  be  paid  in  pro- 
portion according  to  the  Xjondon  Baltic 


printed  rates  or  other  printed  rates. 
As  to  the  effect  of  such  a  stipulation 
see  The  Southampton  Steam  Colliery 
Company  y.  Clarke^  L.  B.,  4  Ex.  73, 
6  Ex.  67.  The  holder  of  a  biU  of 
lading  comprising  the  whole  carffo  is 
commonly  entitied  to  deduct  address 
oonmiission  from  the  freight.  The 
Norway  J  Br.  &  L.  404.  As  to  custom 
respecting  discount  see  Falkner  y.  Earle^ 
32  li.  J.,  Q.  B.  124.  As  to  the  lia- 
bility of  the  indorsee  of  a  bill  of  lading 
to  pay  primage  see  Caughey  y.  Gordon^ 
3  C.  P.  D.  419. 

(0  Gibson  y.  Sturye^  10  Ex.  622, 
where  see  the  foreign  authorities  dted. 

(m)  Coulthurtt  T.Stceet,  L.  B.,  1  C. 
P.  649. 

(ft)  JBuekle  y.  JSjiotp,  L.  B.,  2  Ex. 
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insert  spedal  clauses  which  confer  upon  the  master,  in  the  event 
of  the  cargo  being  delivered  in  a  damaged  or  heated  condition, 
to  demand  freight  upon  the  invoice  quantity  as  per  bill  of  lading, 
or  half  freight,  upon  the  damaged  or  heated  portion  (o). 

Where  there  has  been  a  transhipment,  questions  of  some  dif-  in  case  of 
floulty  have  arisen  as  to  the  rate  of  freight  which  is  recoverable.  ^™eat 
Where  goods  were  shipped  in  a  general  ship  under  a  bill  of 
lading,  in  which  the  freighter  was  named  as  the  consignee,  and 
the  completion  of  the  voyage  was  prevented  by  damage  done  to 
the  ship  by  tempest,  but  the  goods  were  forwarded  by  the 
master  to  their  destination  by  another  ship,  under  a  bill  of 
lading  making  another  person  consignee,  it  was  held,  that  the 
freighter  was  liable,  on  the  receipt  of  the  goods,  for  the  whole 
freight  originally  contracted  for,  although  they  were  carried  by 
the  second  conveyance  at  a  less  freight  (p). 

The  chief  remaining  incidents  which  belong  directly  to  the 
subject  of  freight  are  its  recaveryy  and  the  shipatmer^s  lien  in 
respect  of  it. 

Under  the  first  of  these  heads  we  shall  consider  the  parties  Recovbey  op 
liable  to  pay  freight  under  the  usual  contracts,  and  the  ordinary 
remedies  for  its  recovery. 

In  order  to  render  a  person  liable  to  pay  freight,  there  must  General  miea 
be  an  express  or  implied  contract  for  its  payment  between  him  iilble?^  ^ 
and  the  shipowner  {q). 

This  proposition  appears  to  be  self-evident,  but  it  is  ne- 
cessary to  state  it,  because  difficulties  have  arisen  in  many 


125,  333.  See  the  same  case  aa  to 
eyidenoe  ol  custom  in  Buoh  a  case,  and 
see  supra,  p.  294.  In  Spttight  v.  Farn^ 
worth,  6  Q.  B.  D.  116,  a  cargo  of 
deals  and  battens  was  shipped  under  a 
charter-party  by  which  freight  was  to 
be  paid  on  the  '^  intake  measure  of 
quantity  deliyered."  The  varions 
pieces  were  measured  by  the  shipper 
at  the  port  of  shipment.  A  number  of 
the  pieces  were  lost  during  the  voyage, 
their  dimensions  were  unknown,  but 
they  were  of  average  size  with  the  rest 
of  the  cargo.  It  was  held  that  the 
freight  was  payable  on  the  intake 
measurement^  and  that  the  amount  of 


freight  was  to  be  ascertained  by 
making  in  respect  of  the  last  pieces  a 
proportionate  reduction  from  the  sum 
totd  of  the  measurement  of  the  cargo. 

(o)  See  TuUy  v.  Terry,  L.  R.,  8  0.  P. 
679. 

{p)  8hiptonY.Thomt(m,9A.&'E.Z16. 

{g)  See  the  judgement  of  Grose,  J., 
in  Ward  v.  Felton,  1  East,  613,  and 
Smidt  V.  Tiden,  L.  B.,  9  Q.  B.  446. 
As  to  evidence  of  an  implied  contract 
on  the  part  of  the  vendor  of  goods  to 
pay  for  the  goods  **  freight'*  at  a  rate 
exceeding  the  freight  mentioned  in  the 
bill  of  lading,  see  Swan  v.  Barker,  5 
Ex.  D.  130. 
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oases  from  its  being  overlooked.  There  is  no  rule  of  law  that  in 
this  or  that  case  a  liability  arises  to  pay  freight,  it  is  always  a 
question  of  fact  to  be  decided  upon  the  particular  drcumstanoes 
of  each  case.  Several  contracts  may  exist  simultaneously  bind- 
ing different  parties  to  pay  the  same  freight ;  for  instance,  the 
shipper  may  be  liable  on  his  express  contract  by  charter-party, 
or  on  the  implied  one  aiising  from  the  shipment,  and  the  indorsee 
of  the  bill  of  lading,  or  the  consignee,  receiving  the  goods  under 
the  bill  of  lading,  may,  at  the  same  time,  be  liable  on  an  implied 
contract  arising  from  such  receipt.  In  these  cases  there  is  no 
transfer  of  liability.  It  seems,  indeed,  to  have  been  at  one  time 
supposed  that  the  contract  was  ambulatory,  and  that  when  the 
goods  were  delivered  the  shipper  ceased  to  be  liable  because 
his  liability  was  transferred  to  the  party  taking  the  goods,  but 
it  is  now  established  that  the  shipper  continues  liable  on  his 
original  contract,  aiid  that  the  peiBon  receiving  the  goods  may 
be  liable  also,  upon  a  new  contract,  the  consideration  for  which 
is  the  delivery  of  the  goods  to  him  (r). 

Beoeipt  ol  As  a  general  rule,  the  indorsee  of  a  bill  of  lading  is  bound  by 

bmS k^g,  its  terms  upon  receiving  the  cargo  under  it.     Thus,  where  by 

^bmtvto^     the  bills  of  lading  the  goods  were  to  be  delivered  to  certaia  per- 

pay  freight.     SOUS  Or  their  assigus,  "  he  or  they  paying  freight  for  the  same," 

it  was  held,  that  the  demanding  and  receiving  of  these  goods 

from  the  master  by  a  purchaser  and  assignee  of  the  bill  of  lading 

was  evidence  of  a  new  contract  by  him  to  pay  the  freight,  as  the 


(r)  See  ChriaiyY.  Row,  1  Taunt.  300 
Shepard  y.  De  Bemalety  13  East,  666 
Sanders  v.  Vanzeller,  4  Q.  B.  288 
Kemp  V.  Clarky  12  Q.  B.  647.  The 
fact  that  a  cargo  is  received  under  a 
bill  of  lading,  although  not  necessarily 
raising  a  contract  in  law,  is  evidence 
from  which  a  jury  may  infer  a  con- 
tract to  pay  freight  in  consideration  of 
the  captain  giving  up  his  lien  on  the 
goods,  per  Parke,  JB.,  m  Young  v.  Moel- 
ler,  6  E.  &  B.  760.  In  Breto  v.  Bird, 
M.  &  M.  166,  it  was  ruled  at  Nisi 
IVius,  that  where  there  is  no  charter- 
party  the  shipper  is  not  liable  to  pay 
freight  if  the  bills  of  lading  state  that 
it  is  to  be  paid  by  the  consignee  or 
assinis;  but  this  case  is  not  law.  See 
per  xarke,  B.,  in  Sanders  v.  Vanzeller y 
uhi  supra.  The  18  &  19  Vict.  c.  Ill, 
8.  2,  which  places  consignees  named  in 
bills  of  lading,  and  indorsees  to  whom 


the  property  in  the  ^ods  has  passed  by 
the  consignment  or  indorsement,  in  the 
same  position  as  if  the  contract  con- 
tained in  the  bill  of  lading  had  been 
made  with  themselves,  expressly  enacts 
that  nothing  in  the  act  contained  shaU 
prejudice  or  affect  any  right  to  claim 
freight  against  the  original  shipper  or 
owner,  or  any  liability  of  the  consignees 
or  indorsees  in  consequence  of  their  being 
suehf  or  of  their  receipt  of  the  goods,  by 
reason  or  in  consequence  of  the  consign^ 
ment  or  indorsement.  But  this  does  not 
mean  that  an  indorsee  of  a  biU  of 
lading  who  has  not  received  the  goods 
and  who  has  incurred  no  liability  to 
pay  freight  save  by  virtue  of  the  sta- 
tute, remains  liable  after  he  has  in- 
dorsed away  the  bill  of  lading,  and 
parted  with  aU  his  interest  in  the 
goods.  Bee Smurthwaite  y.  WilkinSy  II 
C.  B.y  N.  S.  342,  supra,  p.  346. 
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ultiinate  appointee  of  the  shippers  for  the  purpose  of  deliverj  (a), 
BOy  where  goods  were  shipped  in  a  chartered  vessel  under  bills 
of  lading,  which  made  them  deliverable  to  the  shipper's  order, 
or  his  assigns, "  he  or  they  paying  freight  according  to  the  terms 
of  the  charter-party,"  and  the  goods  were  landed  at  the  West 
India  Dock,  and  the  bills  of  lading  were  afterwards  indorsed  by 
the  then  holder  to  the  defendants,  as  his  brokers,  who  received 
the  goods  under  them,  and  sold  them,  accounting  to  their  prin- 
cipal for  the  proceeds,  it  was  held  that  they  were  liable  for  the 
freight,  although  they  had  paid  over  the  proceeds  before  it  was 
demanded  of  them  (t).  But  where  the  goods  were  not  con- 
signed to  the  defendant,  although  it  had  been  intended  at  one 
time  that  this  should  be  done,  but  to  a  third  person,  to  whose 
order  the  bills  of  lading  were  made,  and  one  of  these  bills,  not 
however  indorsed  to  the  defendant,  was  sent  to  him  in  a  letter, 
advising  him  of  the  consignment,  and  requesting  him,  in  case 
the  consignee  should  not  have  arrived  at  the  port  of  discharge, 
to  do  the  best  that  he  could  for  the  shippers,  upon  which  the 
defendant,  (acting  as  agent  for  the  consignee  in  his  absence,) 
caused  the  goods  which  were  damaged  to  be  landed  at  the 
King's  warehouse,  in  compliance  with  the  requisitions  of  an  act 
of  Parliament,  and  entered  them  at  the  Custom  House  in  his 
own  name  to  prevent  their  seizure,  it  was  held  that  this  was 
not  an  acceptance  from  which  a  contract  to  pay  the  freight 
could  be  implied  (u).  So,  where  the  bills  of  lading  made  the 
cargo  deliverable  to  the  consignees  or  their  assigns,  "he  or 
they  paying  freight  for  the  same,"  and  they  indorsed  them  to 
the  defendants,  their  brokers,  who  were  largely  in  advance  to 
them,  and  the  defendants  entered  the  goods  at  the  Custom 
House  in  their  own  names,  but  landed  them  at  the  docks  in  the 
names  of  the  consignees,  and  afterwards  obtained  possession  of 
the  goods,  not  under  the  bills,  but  under  a  delivery  order  from 


(«)  Coek  Y.  Taylor,  13  East,  399;  see 
also  JSoberts  y.  Molt,  2  Show,  443; 
Slindt  Y.  RobertSy  6  D.  &  L.  460;  8.  C, 
17  L.  J.,  Q.  B.  166,  and  the  observa- 
tumfl  on  this  case  br  Parke,  B.,  in 
Toung  v.  Moiller,  5  E.  &  B.  760;  Ar- 
taza  y.  SmaUpieee,  1  Esp.  23,  is  appa- 
rently not  Uw.  Where  the  language 
of  the  biU  of  hiding  was  *' freight  for 
the  said  goods  4/.  o«.  per  ton  net  deli- 
vered, with  primage  andayarage  aoons- 
tomed,  it  was  he&  that  its  c&ect  was 
the  same  as  *  *  he  or  they  paying  freight 


for  the  same."  Weguelin  y.  Cellier,  L. 
R<,  6  zL*  Lt,  286. 

(^}  Bell  y.  Kymer,  6  Tannt.  477 ;  and 
see  Pindar  y.  Wilksy  ib.  612,  and  Dougal 
y.  Kemble,  3  Bing.  383.  Where  the 
facts  are  sufficient  to  raise  an  implied 
promise  to  pay  freight  on  reoeipt  of  the 
goods,  it  appears  to  be  immatcoial  that 
Sie  bill  of  lading  is  for  delivery  to  the 
consignees,  omitting  the  words  **or 
their  assigns.  * '  See  Rmteria  y .  Rttimg^ 
M.  &M.  611. 

(m)   Ward  y.  FelUm,  1  East,  506. 
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the  oonsignees  for  that  purpose,  it  was  held  that  these  facts 
alone  did  not  raise  any  implied  promise  by  the  defendants  to 
pay  the  freight.  As  it  appeared,  however,  that  the  defendants 
had  on  former  occasions  obtained  the  delivery  of  other  goods 
imder  similar  orders  from  the  same  consignees,  and  had  always 
paid  the  freight,  the  Court  said  that  the  jury  was  justified  in 
implying  from  this  fact  a  UabiUty  on  their  part  (ar).  Where,  by 
a  charter-party  under  seal,  a  ship  was  chartered  on  a  voyage  out 
and  home  for  a  specified  time  at  a  certain  rate  of  payment  on 
the  homeward  cargo,  in  full  for  the  hire  of  the  ship,  to  be  paid 
partly  in  advance,  and  partly  by  bills  to  be  given  on  the  return 
of  the  ship,  and  the  bills  of  lading  stated  that  the  goods  were  to 
be  delivered  to  a  consignee  named  in  them,  or  his  assigns,  ^'  he 
or  they  paying  freight  as  per  charter-party,"  and  one  of  the 
bills  was  indorsed  for  a  valuable  consideration  to  the  defendants, 
to  whose  order  the  goods  were  delivered,  after  they  had  been 
transferred  in  the  books  of  the  Dock  Company,  and  entered  at 
the  Custom  House,  and  landed,  and  waxehoused  in  their  names, 
the  Court  held,  upon  a  case  stated  for  their  opinion,  that  they 
were  not  liable  to  pay  the  freight  (y). 

Where  goods  were  shipped  by  merchants  at  Bombay,  and  by 
the  bills  of  lading  were  to  be  delivered  "  unto  order,  or  to  his  or 
their  assigns  on  paying  freight  for  the  said  goods,"  and  the  bills 
were  indorsed  and  forwarded  to  the  defendants  in  London,  who 
indorsed  them  in  blank  to  their  factors,  who  received  the  goods 
imder  the  bills  but  without  paying  the  freight,  and  were  debited 
with  the  amount  by  the  shipowner,  who  did  not  know  that  they 
were  only  agents,  and  afterwards  they  became  bankrupt,  upon 
which  the  defendants  obtained  the  goods  from  them,  it  was  held, 
that  there  was  no  implied  contract  by  the  defendants  to  pay 
freight  to  the  shipowner,  although  the  bills  of  ladiag  had  been 
indorsed  without  consideration  to  the  factors  as  agents  only  for 
the  defendants,  and  the  goods,  at  the  time  of  the  delivery  to  the 
factors,  were  the  property  of  the  defendants ;  for  it  was  con- 
sidered, that  as  the  agents  were  the  only  actual  indorsees  and 
holders  of  the  bills,  and  the  shipowner  did  not  require  payment 

{x)  WiUon  Y.  Kymer,  1  M.  &  S.  157.  ^}  Moorsom  y.  Kymer,  2M.  &  S.,303. 

It  is  observable  tiiat  in  this  case  the  This  ease  was  dedded  in  some  degree 

whole  i^p  was  let  to  the  consignees  by  npon  the  ground  that  there  was  a 

the  charter-party,  and  the  shipowners  remedy  for  the  same  freight  against 

had  proved  against   them   on   their  the  charterer;  but  it  appears  to  be 

bankruptcy    for   freight    under    the  dear  now  that  this  is  not  materiaL 

charter-party.  See  ante,  p.  382. 
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before  the  delivery  of  the  goods,  he  must  be  taken  to  have  given 
credit  to  them  alone,  and  that  there  was  nothing  to  show  that 
the  defendant  had  given  any  authority  to  their  agents  to  pledge 
their  credit  for  the  freight.  To  the  objection  that  it  would  be 
unjust  that  the  defendants  should  receive  their  goods  without 
paying  any  freight,  the  Court  answered  that  it  was  the  volun- 
tary act  of  the  shipowner  to  give  credit  to  the  factors,  and  that 
if  he  was  indebted  to  them  to  the  amount  of  the  freight,  the 
freight  would  be  set  off  against  the  debt,  and  then  that  the 
assignees  of  the  bankrupt  factors  might  recover  the  full  amount 
of  the  freight  against  fhe  defendants,  subject  to  any  cross  de- 
mand (s).  So,  no  promise  to  pay  freight  will  be  implied  when, 
on  the  face  of  the  bill  of  lading,  the  person  who  receives  the 
goods  is  merely  agent  for  the  consignees ;  as  where  the  goods 
were  deliverable  to  "  A.  B.  (the  defendant)  for  the  London  Gas 
Company,  he  or  they  paying  freight ;"  the  promise  to  be  in- 
ferred from  the  receipt  of  goods  under  such  a  biU  of  lading 
being,  prima  facie  y  a  promise  as  agent  only  to  pay  the  freight  on 
account  of  the  company  {a). 

And  from  the  fact  of  the  receipt  of  goods  under  a  bill  of 
lading  which  makes  them  deliverable  on  payment  of  freight  as 
per  charter-party,  no  contract  can  be  implied  on  the  part  of  the 
assignee  of  the  bill  of  lading  to  unload  the  vessel  in  a  reason- 
able time,  although  the  charter  provides  for  payment  of  demur- 
rage after  a  certain  number  of  lay  days  {b). 

In  aU  these  cases,  whether  the  bills  of  lading  refer  to  a  char* 
ter-party  or  not,  no  contract  is  implied  hj  law  from  the  facts. 
There  is  no  such  implication  even  where  a  bill  of  lading  specifies 
that  the  goods  are  to  be  delivered  by  the  shipowner  to  the  con- 
signee or  his  assigns,  he  or  they  paying  a  certain  specified  sum 
for  freight,  without  any  reference  to  a  charter-party,  and  the 
goods  are  received  by  an  indorsee  by  virtue  of  such  a  bill; 
although  there  is  evidence  in  this  case  to  warrant  a  jury  in  find- 
ing such  a  contract,  and  it  has  been  so  much  the  practice  for  the 
indorsee  of  such  a  biU  of  lading  to  pay  the  specified  freight  if 
he  accept  the  goods  under  it,  that  there  is  little  or  no  doubt 

(z)  nbin  V.   Crawford,  6  M.  &  W.  (*)  Young  v.  Moeller,  5  E.  &  B.  756. 

226 ;'  S.  C,  in  Cam.  Scaoc.  9  M.  &  W.  Bat  see  Fowler  v.  Knoop,  4  Q.  B.  D. 

716.  299,  where  it  was  held  that  there  was 

(a)  Amoa  y.  Temperley,  8  M.  &  W.  an  implied  obligation  on  the  part  of  a 

798 ;  and  see  the  obseryations  on  this  consignee  named  in  a  bill  of  lading  to 

case  in  Story  on  Agency,  p.  348,  n.  (3),  take  delivery  within  a  reasonable  tmie. 
3rded. 

M.P.  C  C 
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that  a  jury  would,  on  Buoh  a  question,  find  in  favour  of  the  ship- 
owner, if  the  indorsee  received  the  goods  without  a  disclaimer 
of  his  liability.  But  there  is  no  authority  for  saying  that,  under 
such  circumstances,  there  is  a  contract  raised  by  law  to  pay  the 
freight  which  another,  namely,  the  consignor,  has  contracted 
with  the  shipowner  to  pay.  And  it  is  clear  that  the  contract 
does  not  (except  in  cases  in  which  the  18  &  19  Yict.  c.  Ill,  is 
applicable)  run  with  the  property  in  the  goods.  If  there  is  any 
liability  in  the  indorsee  of  the  bill  of  lading  by  reason  of  the 
receipt  of  the  cargo  under  it,  it  is  on  a  new  original  contract, 
the  consideration  for  which  is  the  deUvery  of  the  goods  to 
him  (c).  Where  there  is  no  bill  of  lading  the  consignee  is  not 
usually  liable,  but  prior  payments  of  freight  by  him  on  former 
occasions  of  a  similar  kind  are  reasonable  evidence,  even  in  this 
case,  to  show  that  on  the  receipt  of  the  goods  he  contracts  to 
pay  the  freight  (</). 

Where  goods  are  carried  in  a  ship  belonging  to  their  owner 
no  freight  is  payable,  and  in  such  a  case  it  is  usual  to  insert  in 
the  biU  of  lading  either  a  nominal  freight,  or  "  free  on  owner's 
account."  Where  a  master  signed  bills  of  lading  in  the  latter 
form,  in  ignorance  of  the  fact  that  the  ship  had  been  sold,  it 
was  held  that  the  purchaser  was  bound  by  those  terms,  and 
could  not  claim  freight  against  merchants  to  whom  the  ship  was 
originally  consigned,  and  to  whose  order  the  bills  of  lading  were 
made  out  {e).  If,  however,  the  person  who  is  both  shipowner 
and  goods  owner  consigns  the  goods  to  merchants,  who  make 
advances  on  them,  and  by  the  bill  of  lading  they  are  made 
deliverable  to  their  order,  they  must  pay  any  freight  named  in 
the  bill  of  lading  (/). 


Master  not  It  is  now  well  settled  that  the  usual  clause  in  bills  of  lading 

in^  upon      ^T^g^&^g  the  master  to  deliver  the  goods  to  the  consignees  or 


(c)  See  for  these  positions  the  judg- 
ment of  Tindal,  C.  J.,  in  Sanders  y. 
VatizelleTf  4  Q.  B.  295 ;  Zwilchmbart  y. 
Henderson,  9  Ex.  722,  and  the  oases 
cited  antey  p.  381,  n.  (q), 

{d)  Coleman  v.  Lambert,  5  M.  &  W. 
602.  In  Smidt  y.  Tiden,  L.  R.,  9  Q.  B. 
446,  the  cargo  was  shipped  under  bills 
ol  lading  mudng  the  cargo  deliyerable 
on  payment  of  freight  as  per  charter- 
partj.  In  point  of  fact  there  were 
two  dharter-parties,  one  known  to  the 
plaintiff  but  not  to  the  defendant,  and 


a  sub-charter  at  a  different  rate  of 
freight  known  to  the  defendant  but 
not  to  the  plaintiff.  It  was  held  that 
the  plaintiff  could  not  reooyer  any 
freight,  because  the  parties  were  not 
ad  idem  and  there  was  no  express  con- 
tract, and  that  under  the  oiroumstanoes 
no  contract  to  pay  freight  could  be 
implied. 

(e)  The  Mercantile  Bank  y.  OladeUme, 
Ij.  R.,  3  Ex.  233. 

(/)  Weguelin  y.  CeUier,  L.  B.,  6  H. 
L.  286. 


AND   ITS  INCIDENTS. 


387 


assigneeB,  "  he  or  they  paying  freight,"  is  introduced  for  the  P*?^?'?  °? 
benefit  of  the  master  only,  and  does  not  east  upon  him  the  duty  deliyery. 
of  obtaining  at  his  peril  the  freight  from  the  consignees  at  the 
time  of  the  delivery  (g).  The  consignor  still  remains  liable  for 
the  freight  on  his  express  contract  in  the  charter-party,  or  on 
his  impUed  undertaking  arising  from  the  shipment,  although 
the  goods  have  been  delivered  to  the  consignee  without  obtaining 
the  freight,  unless  there  has  been  what  amoimts  in  substance  to 
payment  by  the  consignee. 

Where  cash  has  been  offered,  but  the  master  has  elected  to  Effect  of 
take  from  the  consignee  a  bill  of  exchange  which  is  afterwards  ^f  exSumge 
dishonoured,  the  remedy  against  the  consignor  is  lost  (h).     The  from  the  con- 

siorziee  on  r©« 

mere  taking  of  a  bill  of  exchange  from  the  consignee,  how-  medy  against 
ever,  does  not  affect  the  remedy  against  the  consignor,  unless  ^^PP^- 
there  has  been  an  option  to  take  either  a  bill  or  cash,  and  the 
master  has,  for  his  convenience,  preferred  the  former  (t). 


Where  a  cargo  was  accepted  by  the  indorsee  of  a  bill  of  Incoepora- 
lading  under  which  the  goods  were  deliverable  to  order,  "against  CoKDrriwraT* 
payment  of  the  agreed  freight  and  other  conditions  as  per  opChabi^- 
charter-party,"  it  was  held  that  these  were  circumstances  from  op  Ladino. 
which  the  jury  might  imply  a  contract  on  the  part  of  such  in- 
dorsee to  pay  the  demurrage  stipulated  for  in  the  charter-party, 
notwithstanding  his  refusal,  at  the  time  of  receiving  the  goods,  to  Demurrage, 
pay  the  demurrage  (k).    It  must  be  observed,  however,  that  the 
words  used  in  the  bill  in  this  case  were  peculiar,  and  that  the 
demurrage  accrued  &om  the  delay  of  the  holder  of  the  bill  of 
lading  himself,  at  the  port  of  discharge ;  and  in  a  later  case 
it  was  held,  that  the  consignee  of  a  bill  of  lading  which  makes 
the  goods  deliverable  to  him  or  assigns,  "paying  freight  for 
the  said  goods  as  per  charter-party,"  does  not  by  taking  the 
goods  at  the  destination  make  himself  liable  to  pay  demur- 
rage in  the  port  of  loading,  according  to  the  rate  stipulated 


(^)  other  words  similar  to  the  words 
'*  he  or  they  paying  freight'*  have  re- 
ceired  the  same  construction ;  Weguelin 
T.  Cellier,  L.  B.,  6  H.  L.  286. 

(A)  TapUy  v.  Martens,  8  T.  R.  461 ; 
Christy  t.  BoWy  1  Taunt.  300 ;  Shepard 
Y.  Be  BemaUsy  13  East,  565 ;  Dommett 
T.  Beekford,  5  B.  &  Ad.  521 ;  Tobin  y. 
Crawford,  6  M.  &  W.  236 ;  9  M.  &  W. 
716. 

(i)  Manh  t.  Bedder,  4  Camp.  257. 
In  Strong  y.  Hart,  6  B.  &  G.  160,  there 


was  no  eyidence  that  cash  had  been 
tendered,  yet  it  was  held  that  the  jury 
was  properly  directed  that  the  con- 
signor was  discharged  if  the  master 
took  thebiU  yoluntarily  and  for  his  own 
oonyenience.  See  also  Anderson  y.  Hil' 
lies,  12  C.  B.  499 ;  and  as  to  set-ofi 
against  frei^t,  see  Be  Fothonier  y.  Be 
Mattos,  £.  B.  &  E.  461  ;  Wilson  y. 
Gabriel,  4  B.  &  S.  243. 
{k)  Wegener  y.  Smith,  15  C.  B.  285. 
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in  the  charter-party,  although  there  be  an  express  stipulation 
for  a  lien  on  the  goods  for  such  demurrage  (/).  In  another 
case  a  cargo  was  shipped  for  London  under  a  charter-party, 
by  which  the  charterer  contracted  to  pay  a  certain  freight,  and 
it  was  provided  that  he  should  have  a  fixed  number  of  days 
for  loading  and  unloading,  and  that  he  should  pay  so  much  per 
day  for  any  detention  of  the  ship  beyond  that  period.  A  bill 
of  lading  made  the  cargo  deliverable  to  the  consignees  in 
London,  or  order,  "  he  or  they  paying  freight  as  per  charter- 
party;"  and  in  the  margin  was  written  "there  are  eight  working 
days  for  unloading  in  London."  The  vessel  was  detained  some 
days  beyond  the  eight  working  days.  The  consignees  having 
received  the  cargo,  and  paid  the  freight,  but  having  refused 
to  pay  demurrage,  it  was  held  that  there  was  nothing  in  this 
marginal  statement,  or  in  the  receipt  of  the  cargo,  which  im- 
posed upon  them  any  liability  to  pay  demurrage  (m). 

In  a  case  where  the  bill  of  lading  contained  the  exceptions, 
act  of  God,  king's  enemies,  and  accidents  of  the  seas,  and  pror 
vided  that  the  cargo  should  be  delivered  unto  order  or  assigns 
paying  freight  for  the  said  goods  and  all  other  conditions  as 
per  charter-parti/,  the  Court  was  of  opinion  that  the  reference 
to  the  charter-j)arty  meant  nothing  more  than  paying  freight 
and  fulfilling  such  conditions  as  were  to  be  fulfilled  by  the 
shipper,  and  that  it  did  not  incorporate  an  exception  "  restraint 
of  princes  "  which  was  in  the  charter-party  (w). 

Avenge.  So  where  a  consignee,  not  the  owner  of  the  goods,  received 

them  under  a  bill  of  lading,  by  which  they  were  to  be  de- 
livered to  him  or  his  assigns,  "  paying  freight  for  the  same, 
with  primage  and  average  accustomed,"  but  which  did  not 
mention  general  average,  the  Court  refused  to  imply  any  pro- 
mise by  him  to  pay  general  average,  which  is  usually  a  charge 
on  the  owner  of  the  goods ;  even  although  the  defendant  had 
notice  before  he  received  the  goods  that  they  had  become  subject 
to  it  (a). 

Diacoont.  Where  a  biU  of  lading  expressed  that  the  goods  were  deliver- 

able to  order  or  assigns,  "  he  or  they  paying  freight  for  the  said 
goods,  five-eighths  of  a  penny  sterling  per  pound,  with  five  per 

(0  Smithy,  Sievekinff,  4  K  &  B.  946;  («)  RuaseUy,  ITiemann,  17C.B.,  N.  S. 

6  E.  &  B.  689.  163  ;  34  L.  J.,  C.  P.  10 ;  see  The  Felix, 

(m)  Chappelv.  Comfort,  10C.B.,N.S.  L.  R.,  2  A.  &  E.  273. 

802 ;  Fry  v.  The  Chartered  Mercantile  (o)  Seaife  y.  Tobin,  3  B.  &  Ad.  623. 
Sank  of  India,  L.  B.,  1  G.  P.  689. 
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cent,  primage  and  average  accustomed,"  and  by  the  usual 
custom  at  the  port  of  delivery  three  months'  interest  or  discount 
was  deducted  from  freights  payable  under  bills  of  lading,  on 
goods  such  as  those  in  question,  it  was  held  that  the  assignee  of 
the  bill  of  lading  who  had  received  the  goods  was  only  liable  to 
pay  the  freight,  less  the  discount,  and  that  the  custom  was 
binding,  and  did  not  contradict  the  bill  of  lading  {p). 

We  will  now  consider  the  shipowner's  lien  for  freight^ —  Lieniob 
a  right  which  exists  without  any  express  stipulation,  but  which  ^*"™<*™- 
has  a  material  bearing  on  the  contract  of  affireightment. 

The  shipowner  has,  independently  of  any  express  terms  in  the 
contract,  a  lien  on  the  goods  actually  carried  for  the  freight  due 
in  respect  of  them.  He  has  also  a  lien  on  the  cargo  for  any 
sum  which  by  the  charter-party  is  to  be  paid  for  the  hire  of  the 
ship,  although  it  may  have  no  relation  to  the  quantity  of  goods 
actually  carried,  but  is  calculated  only  on  the  tonnage  of  the 
vessel  (^).  The  law,  however,  confers  no  lien  in  respect  of 
breaches  of  covenants  in  the  charter-party  other  than  those 
relating  to  the  payment  of  freight  for  goods  actually  car- 
ried (r).  No  lien,  therefore,  exists,  in  the  absence  of  express 
stipulation,  for  dead  freight  («),  demurrage  (^),  wharfage  (w),  or 
port  charges  (a?).  But  a  charter-party  may  be  so  framed  as  to 
confer  a  lien  for  these  charges  or  for  unliquidated  damages  (y). 

The  general  rule  is  as  stated  above,  but  it  often  happens  that 
the  effect  of  the  particular  contract  of  carriage  which  the  parties 
have  entered  into  is  to  deprive  the  owners  of  this  right,  owing 


{p)  Broume  v.  Byrne,  3  E.  &  B.  703 ; 
Moeller  v.  Young^  6  E.  &  B.  766,  in  the 
Exchequer  Chamber,  reversing  the  de- 
oifiion  of  the  Court  of  Queen*8  Bench ; 
see  6  E.  &  B.  7. 

(q)  Campion  v.  ColvUk,  3  B.  N.  0. 
17;  Neish  y.  Graham,  8  E.  &  B.  606. 

(r)  Birley  v.  Gladstone,  3  H.  &  S. 
206 ;  Gladstone  y.  Birley,  2  Mer.  401 ; 
Faith  y.  £ast  India  Company,  4  B.  &  A. 
630;  Peareon  v.  Goschen,  17  C.  B., 
N.  8.  862 ;  Gray  y.  Carry  L.  R.,  6  Q. B. 
622. 

(«)  The  term  '*  dead  freight"  denotes 
an  agreed  sum  to  be  paid  in  respect  of 
space  not  filled  according  to  charter  or 
damage  provided  for  by  a  charter  in 
in  the  event  of  the  freighter  not  load- 
ing a  full  cargo.  See  Birley  v.  Glad' 
etonOf  ubi  eupra ;  FhiUips  y.  Bodie,  ubi 


supra,  A  lien  for  ''dead  freight''  will 
not  usuaUy  apply  to  room  lost  from 
the  charterer  not  loading  according  to 
charter;  Feareon  v.  Goechen,  17  C.  B., 
N.  S.  362,  where  see  an  explanation 
of  dead  freight  given  by  Willes,  J. ; 
Gray  v.  Carr,  L.  K.,  6  Q.  B.  362. 

(0  FhiUips  v.  Bodie,  15  East,  647. 

lu)  Bishop  v.  Ware,  3  Camp.  360. 

(z)  Faith  y.  Bast  India  Company,  ubi 
supra. 

(y)  McLean  y.  Fleming,  L.  R. ,  2  H.  L. 
So.  121,  where  Lord  Qielmsford  re- 
views ihe  earlier  cases.  The  effect  of 
special  conditions  of  this  character 
have  chiefly  been  discussed  in  cases 
where  it  has  been  stipulated  that  there 
shidl  be  a  lien  for  demurrage.  Seejw«^, 
Chap.  VI.,  Part  II. 
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Loss  of  lien 
by  reason  of 
partioolar 
contracts. 


to  the  tenns  of  the  contract  being  inconsietent  with  it.     Ques- 
tions of  considerable  nicety  have  arisen  on  this  point. 

There  is  usually  no  lien  for  freight  which  has  not  become  due 
at  the  time  when  the  goods  are  to  be  delivered.  It  was  accord- 
ingly held  that  no  question  of  lien  could  arise  where  the  contract 
made  between  the  shipper  of  the  goods  and  the  shipowner  was 
that  a  gross  sum  for  the  use  of  the  sh^p  was  to  be  paid  within  a 
certain  period  after  she  had  cleared  from  the  Custom  House, 
and  the  shipper  had  insisted  (there  being  nothing  in  the  charter- 
party  to  prevent  him)  on  taking  out  the  cargo  before  the  ship 
sailed  (s).  And  where  by  a  charter-party  the  ship  was  to  deliver 
her  cargo  "on  being  paid  freight"  at  a  certain  rate,  but  by  a 
subsequent  clause  it  was  agreed  that  the  freight  was  to  be  paid 
"on  unloading  and  right  delivery  of  the  cargo,  in  cash,  two 
months  after  the  vessel's  inward  report,"  it  was  held,  that,  taking 
these  stipulations  together,  the  intention  was  that  the  freight 
was  not  to  be  paid  until  two  months  after  the  inward  report, 
and  that  the  shipowner  had  therefore  no  lien  {a).  So  where  the 
freight  is  payable  by  the  bill  of  lading  according  to  the  charter- 
party,  and  the  charter-party  fixes  a  certain  period  after  the 
deUvJry  of  the  goods  fo?  the  payment,  or  whl  the  freight  is 
payable  "  ship  lost  or  not  lost"  (6),  there  is  no  lien  {c).  Where 
good  and  approved  bills  were  to  be  given  in  payment  of  the 
freight,  and  the  shipowner  took  a  bill  in  payment,  and  although 
he  objected  to  it  at  the  time,  he  afterwards  negotiated  it,  he  was 
held  to  have  relinquished  his  lien  (d).  But  where  a  tonnage 
freight  was  payable  partly  during  the  voyage,  and  the  remainder 
by  bills  at  two  and  four  months  from  the  day  on  which  the  ship 
should  arrive  in  the  Thames  on  her  return,  and  there  was  a 


{z)  Thompson  y.  Small,  1  G.  B.  328 ; 
Ex  parte  Nyholm^  43  L.  J.,  Bankcj.  21. 
Where,  as  is  often  the  case,  a  charter 
freight  is  to  be  prepaid  by  biU,  if  the 
biU  is  dishonoured  at  maturity  the 
debt  reyives,  but  there  is  no  lien 
against  the  consignee.  Tamvaeo  v. 
Simpton,  19  C.  B.,  K.  S.  463 ;  L.  R., 
1  0.  P.  363.  A  person  who  has 
shipped  gooda  on  a  general  ship  can- 
not, however,  demand  them  back  at 
pleasure  without  payment  of  freight ; 
although,  by  the  ua&ge  of  trade,  the 
merchant  may  under  ordinary  ciroum- 
stances  re-demand  the  goods  a  reason- 
able time  before  the  ship  sails,  on  pay- 


ing  the  freight  which  would  become 
due,  and  indemnifying  the  master 
against  the  consequences  of  any  bills 
of  lading  signed  for  the  goods.  See 
Tindall  v.  Taylor,  4  E.  &  B.  219. 

{a)  Alsager  y.  St.  Katharine* t  JDock 
Company y  14  M.  &  W.  794. 

(b)  Nelson  v.  The  Association  for  H^m 
tectum,  ^c,y  43  L.  J.,  G.  P.  218  ;  Kirch- 
ner  y.  Vettus,  post,  394,  note  (w). 

{c)  Admitted  in  Lucm  y.  Nbckells,  4 
Bing.  729  ;  see  as  to  the  analogous  case 
of  a  shipwright  who  has  worked  on 
credit,  ante,  p.  96. 

{d)  Homeastle  y.  Farran,  3  B.  &  Aid. 
497. 
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provision  in  the  oharter-party  that  the  ship  should  after  her 
arriyal  take  her  regular  turn  for  .delivery  in  the  docks,  the  Court 
held  that  the  intention  of  the  parties  obviously  was  that  the 
bills  should  be  delivered  before  the  cargo,  and  that  as  they  had 
never  been  delivered,  the  lien  still  existed. 


The  shipowner  loses  his  lien  if  he  delivers  the  cargo.     He  is  Poseearion 
therefore  entitled  to  refuse  to  deliver  unless  the  freight  is  paid.  ]^^ 
The  delivery  of  the  cargo  aCiid  the  payment  of  freight  are  con- 
current acts,  and  the  master  as  he  delivers  the  cargo  is  entitled 
to  demand  the  payment  of  a  proportional  part  of  the  freight  (e). 

The  lien  is  not  lost  by  the  forcible  removal  of  the  master 
after  a  capture  of  the  ship ;  thus,  where  a  ship  was  captured  and 
the  master  was  taken  out,  and  afterwards  she  was  recaptured,  it 
was  held  that  this  removal  from  possession  made  no  difference, 
and  that  the  shipowner  received  the  ship  on  her  arrival  as 
trustee  for  the  master,  and  consequently  that  his  lien  for  freight 
still  existed  (/). 

As  possession  is  necessary  to  a  lien  at  common  law,  it  follows  Effect  of  a 
that  where  the  owner  absolutely  demises  the  ship,  and  thus  parts  g^^^ 
with  the  possession  of  her,  and  of  her  cargo,  he  can  have  no  lien 
for  her  earnings.  On  this  account  it  often  becomes  material  to 
consider  the  construction  of  the  charter-party;  and  the  real 
question  in  these  cases  always  is,  whether  it  was  the  intention  of 
the  parties  that  the  owner  should  part  with  the  control  over  the 
ship  for  a  given  time,  or  whether  the  contract  was  the  ordinary 
one  under  which  the  constructive  possession  of  the  ship  is  pre- 
served. In  each  case  the  whole  contract  contained  in  the  charter- 
party  must  be  taken  together  (^),  and  the  result  will  depend 
upon  the  particular  expressions  used.  It  is  now,  however,  neces- 
sary, that  strong  and  distinct  terms  should  be  used  before  the 
Courts  will  put  a  construction  upon  the  agreement  which  will 
deprive  the  shipowner  of  his  lien.  In  the  earlier  cases,  the  use  of 
express  terms  of  demise  was  held  to  afford  a  nearly  decisive 
criterion  of  the  intention  to  part  with  the  possession  of  the 


(tf)  Campion  v.  Cohin,  3  B.  N.  C.  17. 
Ab  to  what  terms  introduced  into  the 
bill  of  lading  wiU  amount  to  a  waiver 
of  the  lien  as  against  the  consignee,  see 
Oilkiwn Y. Middleton,  2 C.B.,  N.S.  134, 
Neish  ▼.  Graham^  8  E.  &  B.  606,  and 
Kirckner  v.  Venus,  12  Moo.  P.  C.  C.  861, 
where   these  cases  were  disapproyed 


of.    See  alsoj^oa^,  p.  394. 

(/)  Ex  parte  Cheeeeman,  2  Eden,  181. 

(^)  Soaree  v.  Thomtony  7  Tannt.  627 ; 
Newberry  v.  Cohin,  7  Bing.  190 ;  8.  C. 
1  CI.  &  F.  283  ;  Selcher  v.  Capper,  4  M. 
&  Ghr.  602;  Dean  ▼.  Soffff,  10  Bing. 
346 ;  see  ahw  post.  Chap.  YI.,  Part  II. , 
Stoppaob  in  Tbansitu. 
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ship  (A).  But  in  some  of  the  later  oases  the  owner's  lien  has 
been  supported,  notwithstanding  suoh  expressions,  where  in  the 
other  parts  of  the  oontraot  language  inconsistent  with  that  inten- 
tion was  found ;  such,  for  instance,  as  stipulations  showing  that 
the  payment  of  the  hire  was  to  be  either  precedent  to,  or  con- 
comitant with,  the  deKvery  of  the  goods  {() ;  or  providing  ex- 
pressly for  the  preservation  of  the  lien  (j). 

The  mere  use,  therefore,  of  words  of  demise,  although  often 
material,  does  not  necessarily  show  that  the  intention  of  the 
owner  is  to  transfer  the  actual  possession  of  the  ship ;  and,  on 
the  other  hand,  the  charter-party  may  have  this  effect,  although 
no  words  of  demise  have  been  used  {k).  The  fact  of  the  owners 
appointing  the  master  does  not  afford  a  strong  presumption  that 
they  intend  to  retain  possession  of  the  vessel;  for  it  is  an  almost 
invariable  usage  for  the  owners  themselves,  although  they  let  out 
the  ship  upon  freight  to  a  charterer,  to  appoint  the  captain  and 
crew ;  since  the  chartering  of  a  vessel  is  not  so  much  the  charter- 
ing of  the  hull,  as  of  a  ship  in  a  state  fit  for  the  purposes  of 
mercantile  adventure  (/).  Where  a  ship  was  chartered  to  the 
commissioners  of  the  transport  service  on  behalf  of  the  Crown, 
the  owners  providing  the  master  and  crew,  but  the  terms  of 
the  charter-party  showed  that  the  whole  use  of  the  ship  was  to 
be  vested  in  the  Crown,  and  that  the  owners  were  not  to  interfere 
with  it,  it  was  held,  that,  looking  at  the  terms  of  the  charter- 
party,  coupled  with  the  whole  nature  of  the  service,  a  temporary 
ownership  passed  to  the  Crown  (w). 


To  what  goods      The  shipowner's  lien  extends  to  every  part  of  the  merchandize 
lien  extends,    belonging  to  the  same  person  and  under  the  same  consignment, 


(A)  See  the  judgment  of  Tindal,  C.J., 
in  Beleher  ▼.  Capper ^  4  H.  &  Gr.  641 ; 
Mutton  ▼.  Bra^y  7  Taunt.  14 ;  Saville 
▼.  Campioftf  2  !B.  &  A.  503. 

(0  Birlei/  y.  OladsCone,  3  M.  &  S.206 ; 
Tate  y.  Meek,  8  Taunt.  280 ;  Yatee  y. 
Meynell,  ib.  302 ;  Yates  y.  Bailaton,  ib. 
293  ;  Faith  y.  Bast  India  Company,  4  B. 
&  A.  630 ;  Christie  y.  Lewis,  2  B.  &  B. 
410. 

{j)  Small  y.  Moates,  9  Bing.  674.  If 
suoh  a  proyision  is  inserted,  the  lien  is 
preseryed,  although  the  effect  of  the 
oontraot  may  be  to  yest  the  possession 
in  the  oharterer.  S.  C.  See  also  Oled- 
stanes  y.  Allen,  12  C.  B.  202,  and  the 
oases  dted  post,  pp.  393,  394.  The 
words  "without  prejudice  to  the  char- 


ter-party" do  not  presenre  the  lien. 
Shand  y.  Sanderson,  4  H.  &  N.  381. 

(k)  Newberry  y.  Colvin,  7  Bing.  190. 

(/)  See  the  judgment  in  Neti^orry  y. 
Colvin,  libi  supra, 

(m)  The  Trinity  House  y,  Clark,  4  M. 
&S.  228.  See  fi^ther  as  to  what  terms 
show  an  intention  to  part  with  the  pos- 
session of  the  ship,  Fletcher  y.  Braddiek, 
2  N.  R.  182;  Parish  y.  Crawford,  2  Str. 
1251;  VallejoY,  Wheeler,  1  Gowp.  143; 
Dean  y.  Sogg,  10  Bing.  351 ;  Beeve  y. 
BaviA,  1  A.  &  E.  312 ;  FenUm  y.  Dublin 
Steam  Backet  Company,  8  A.  &  E.  836; 
Meiklereid  y.  TFest,  I  Q.  B.  D.  428 ; 
Omoa  Coal,  ^.  Company  y.  Huntley,  2 
0.  P.  D.  464. 
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for  the  freight  of  the  whole  (n) ;  and  where  a  smu,  regulated  hy 
the  tonnage  of  the- ship,  is  payable  by  the  charterer  for  her  use, 
the  lien  is  not  confined  to  the  charterer's  goods,  but  it  extends 
also  over  goods  consigned  to  others  (o).  Where  goods  were  put 
on  board,  which  had  been  purchased  on  account  of  the  charterer, 
but  as  he  was  indebted  to  the  persons  who  shipped  them  they 
were  consigned  to  the  agents  of  the  shippers,  it  was  held,  that 
as  between  the  owner  of  the  ship  and  the  agents,  the  goods  must 
bo  considered  as  the  goods  of  the  charterer,  and  liable  to  his  lien 
for  the  freight  due  under  the  charter-party  (p). 

Where  a  ship  chartered  at  a  lump  sum  is  put  up  as  a  general 
ship  and  bills  of  lading  are  signed  at  a  rate  different  from  the 
chartered  freight,  the  shipowner  has  a  right  of  lien  against  the 
charterers  for  the  charter  freight,  and  against  the  indorsees  of 
the  bills  of  lading  for  the  bill  of  lading  freight  (q). 


The  lien  exists  as  against  sub-freighters  to  the  extent  of  the  For  what 
freight  they  have  contracted  to  pay,  although  the  ship  be  em-  f!^^i^ 
ployed  by  the  freighter  as  a  general  ship;  but  where  the  bills  of  exiats. 
lading  mention  a  less  rate  of  freight  than  the  charter-party  the 
owner  can  only  retain  the  goods,  as  against  sub-freighters  who 
have  no  notice  of  the  charter,  for  the  freight  named  in  their 
bills  of  lading  (r). 

Where,  however,  the  holders  of  the  bills  of  lading  of  part  of 
the  goods  were  only  the  correspondents  of  the  charterers,  under 
advance  against  the  goods,  and  were  not  in  the  position  of  bond 
fide  indorsees  for  value  of  the  bills  of  lading,  and  the  charter 
provided  for  the  payment  of  a  lump  freight,  and  that  the  master 
might  sign  bills  of  lading  at  any  rate  of  freight  without  prejudice 
to  the  charter,  it  was  held  that  the  shipowners  had,  against  such 


(»)  Lodergreen  y.  Flight,  cited  6  East, 
622. 

io)  Campion  ▼.  Colvin,  3  B.  N.  C.  17. 

\p)  Faith  Y.  Eatt  India  Company,  4 
B.  k  A.  630. 

{q)  See  Marquand  v.  Banner,  6  E.  & 
B.  232 ;  the  judgment  in  Schuster  v. 
M'Kellar,  7  E.  &  B.  704 ;  Oilkiton  t. 
Middleton,  2  G.  B.,  N.  S.  134;  and 
Neith  Y.  Graham,  8  E.  &  B.  566;  and 
per  Lord  Ghelmaford,  in  McLean  v. 
Fleming,  L.  B.,  2  So.  &  D.  133;  and 
see  supra,  p.  389. 

(r)  Faith  v.  East  India  Company,  uhi 
supra;  Mitchell  v.  Seaife,  4  Camp,  298 ; 
Foul  Y.  Birch,  2  Atk.  261 ;  see  also 


Mitehenson  y.  Begbie,  6  Bing.  190 ; 
Zicilehenbart  y.  Henderson,  9  Ex.  722; 
Broum  y.  North,  8  Ex.  1 ;  Foster  y. 
Colby,  3  H.  &  N.  706 ;  Oilkison  y.  Mid- 
dleton,  2  C.  B.,  N.  S.  134 ;  Neish  y. 
Graham,  8  E.  &  B.  606;  Shandy.  San- 
derson, 4  H.  &  N.  381 ;  and  Santos  y. 
Brice,  6  H.  &  N.  290.  In  Fry  y.  The 
Chartered  Mercantile  Bank  of  India, 
L.  R.,  1  G.  P.  689,  the  charter  con- 
tained the  words  **the  ship  to  haye 
a  lien  on  cargo  for  freight,"  and  the 
bill  of  lading  **  freight  payable  as  per 
charter-partj. ' '  TMs  was  held  to  giye 
a  lien  only  for  the  bill  of  lading  freight. 
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indorsees,  a  lien  upon  the  goods  represented  by  the  bills  of 
lading  for  the  entire  lump  freight  («).  In  a  later  ease,  a 
charter-party  was  negotiated  for  a  charterer  by  an  agent.  The 
charterer  engaged  to  pay  a  lump  freight  for  a  voyage  from 
London  to  the  coast  of  Africa  and  back,  '^  payable  on  correct 
delivery  of  return  cargo,  in  cash,  less  advauoes  in  Africa  and 
two  months'  discount,"  and  the  charter  contained  also  the  fol- 
lowing stipulation, — '^  the  master  to  sign  bills  of  lading  at  any 
rate  of  freight,  without  prejudice  to  this  charter-party."  The 
ship  sailed  to  Africa,  discharged  her  cargo,  and  afterwards  re- 
turned to  London  under  the  charter.  The  charterer  shipped  on 
ihe  return  voyage  some  oil  on  his  own  account  for  London,  for 
which  the  master  signed  a  bill  of  lading,  making  it  deliverable 
to  the  agent  or  assigns,  ^^  he  or  they  paying  freight  for  the  said 
goods  as  usuaL"  The  charterer  indorsed  this  bill  of  lading  to 
the  agent  in  part  payment  of  advances  made  by  him  on  the 
purchase  of  the  outward  cargo.  It  was  held,  under  these  cir- 
cumstances, that  the  agent  must  stand  on  the  charterer's  title, 
both  because  he  was  his  agent,  and  because  he  had  notice  of  the 
terms  of  the  charter,  and  that  the  shipowner  was  entitled  to  a 
lien  on  the  oil  for  the  entire  charter  freight  (t). 

Where  a  bill  of  lading  stated  in  the  margin  that  the  freight 
was  to  be  paid  at  the  port  of  shipment  at  or  within  a  cer^ 
the  n&inre  of  t^in  time  from  the  sailing  of  the  ship,  the  vessel  lost  or  not 
lost,  it  was  held  in  the  Privy  Coimoil  that  this  sum,  although 
called  freight,  was  really  only  money  paid  for  taking  the  goods 
on  board  and  undertaking  to  carry  them,  and  that  the  ship- 
owner had  no  right  of  lien  in  respect  of  the  goods,  by  reason  of 
the  money  being  unpaid ;  but  that  the  master  was  bound  to 
deliver  them  to  the  assignee  of  the  bill  of  lading,  although  they 
were  deliverable  by  its  terms  to  the  shipper's  orders  or  assigns, 
«  he  or  they  paying  freight  for  the  goods  as  per  margin"  (w). 


Lien  does  not 
exist  for  paj- 
ment  not  in 


{s)  Gledttanet  t.  Allen,  12  G.  B.  202. 

(0  Kern  ▼.  DealandM,  10  G.  B.,  K.  S. 
205.  See  also  Shand  v.  Sanderson,  ubi 
supra  ;  and  Kirehner  y.  Venus,  12  Moo. 
P.  G.  G.  361.  Where  a  master  with- 
held a  caigt)  improperly,  claiming  a 
sum  of  money  as  lump  freight  and 
refusing  to  deduct  ayerage,  or  to  giye 
such  peuH^iculars  within  ms  knowledge 
as  would  enable  the  holder  of  the  blU 
of  lading  to  apportion  it,  the  Gourt  of 
Admiralty  held  (the  yessel  haying  been 
arrested  by  the  assignee  of  the  bill  of 


lading),  that  the  owners  were  liable  in 
that  Gourt  for  the  master's  breach  of 
duty,  under  s.  6  of  the  Admiralty  Gourt 
Act,  1861,  (24 Vict.  o.  10).  Ths Norway, 
Br.  &  L.  377. 

(u)  Kirehner  y.  Venus,  12  Moo.  P.  G. 
G.  361,  where  Oilkison  y.  Middlet<mtaid 
Neish  y.  Oraham  were  disapproyed  of 
so  far  as  these  deoiBions  dealt  with  this 
question,  and  the  earlier  case  of  Sow  y. 
Kirehner,  11  Moo.  P.  G.  G.  21,  was 
upheld.  See  also  Nelson  y.  The  Assoeia^ 
turn  for  Frotection,  ^.,  43  L.  J.,  G.  P.  218. 
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To  preserve  the  shipowner's  lien,  the  iroods,  apart  from  any  l^oservation 
atatute  whereby  his  right  is  extended,  must  remain  in  his  cus-  1^^^. 
tody,  actual  or  constructive,  and  where,  at  a  foreign  port,  the  ^o^^^^gActs. 
consignee  is  absent  or  unwilling  to  receive  a  cargo  consigned  to 
him,  the  master  may  find  a  difficulty  in  landing  and  warehouse- 
ing  it  in  such  a  manner  as  to  retain  his  Uen  {x) .  To  obviate  this 
difficulty  with  reference  to  cargoes  coming  to  this  country,  and 
for  the  convenience  of  trade,  statutes  have  from  time  to  time 
been  passed  whereby  goods  might  be  landed  and  placed  in 
bonded  warehouses,  without  the  payment  of  customs'  duty,  ex- 
pressly reserving  the  shipowner's  right  of  Uen.  They  provided 
that  when  goods  were  so  landed  they  should  continue  liable  to 
the  same  claims  for  freight  as  they  were  subject  to  whilst  on 
board,  and  the  proprietors  of  bonded  warehouses  were  directed, 
upon  due  notice  to  them,  to  detain  goods  in  their  possession 
until  the  freight  due  for  their  carriage  was  paid,  or  until  a  de- 
posit had  been  made  by  the  owners  or  consignees  of  the  goods 
equal  in  amount  to  the  claim  made  for  freight  (t/). 

Some  of  these  enactments  have  been  repealed  (z),  and  the 
Merchant  Shipping  Act  Amendment  Act,  1862  (25  &  26  Yict. 
0.  63),  has  substituted  for  them  the  following  important  pro- 
visions with  reference  to  the  delivery  of  goods  and  the  ship- 
owner's lien  for  freight. 

By  sect.  67  of  this  act  it  is  provided,  that  where  the  owner  of  Preaerration 
any  goods,  imported  from  foreign  parts  into  the  United  King-  freight  under 
dom,  fails  to  make  entry  of  them,  or  land  them,  or  take  delivery  g^-    ^^^^ 
of  them  ((z),  and  to  proceed  therewith  with  all  convenient  speed  1862. 


(«)  See  per  WDles,  J.,  in  MeyertUin 
▼.  BarbeTfLi.  R.,  2  C.  P.  64 ;  Mora  le 
Blanch  v.  JFihon,  L.  R.,  8  C.  P.  227. 

(y)  See  8  &  9  Viet.  c.  91,  8.  61; 
3^4  Wni.  4,  o.  67,  B.  47;  6  Oeo.  4, 
c.  112,  8.  46;  the  Sufferanoe  Wharfs 
Act,  11  &  12  Vict.  o.  xviii.,  and  Mey' 
ertUin  ▼.  Barber^  ubi  sup,  Bj  the  7  & 
8  Viot.  c.  31,  goods  may  he  carried 
inland  and  plaiiced  in  bonded  ware- 
honses  at  Manchester,  subject  to  the 
regnilations  made  by  the  CommissionerB 
of  Costoms,  and  to  the  same  conditions 
as  those  under  which  goods  were,  before 
this  act,  placed  in  other  bonded  ware- 
houses. See  also  the  23  &  24  Vict, 
c.  36,  an  act  to  authorize  the  appoint- 
ment and  approval  of  places  for  the 
waiiehouBing  of  goods  for  the  security 
of  duties  of  oust^ns. 


(z)  The  M.  S.  Act,  1862,  has  re- 
led  8.  61  of  the  8  &  9  Vict.  c.  91. 
)ee  s.  2  of  the  first-mentioned  act  and 
the  Schedule  Table  (A). 

(a)  The  words ' '  fails  to  take  delivery' ' 
need  not  be  by  wilful  default  of  the 
cargo  owner.  The  shipowner  is  at 
liberty  to  load  the  goods  whenever  the 
delivery  of  them  to  the  owner  within 
the  proper  time  has  been  prevented  by 
the  force  of  circumstances  (such  as  a 
bond  fide  dispute  as  to  the  amount  due 
for  freight),  whether  the  latter  is  to 
blame  or  not.  If,  however,  the  master 
wilfully  inserts  in  his  notice,  under 
sect.  68,  a  sum  in  excess  of  that  for 
which  he  had  a  lien,  the  detention  of 
the  goods  is  wrongful  and  actionable. 
The  £nergte,  L.  R.,  6  P.  0.  306. 
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by  the  times  mentioned  in  that  respect  in  the  act,  the  shipowner 
may  make  entry  of  and  land,  or  imship  the  goods,  as 
follows  {b)  : — 

(1.)  If  a  time  for  the  delivery  of  the  goods  is  expressed  in 
the  charter-party,  bill  of  lading,  or  agreement,  then  at 
any  time  after  the  time  so  expressed. 

(2.)  If  no  time  for  the  delivery  of  the  goods  is  expressed  in 
the  charter-party,  bill  of  lading  or  agreement,  then  at 
any  time  after  the  expiration  of  seventy-two  hours  (ex- 
clusive of  a  Sunday  or  holiday),  after  the  report  of  the 
ship. 

(3.)  If  any  wharf  or  warehouse  is  named  in  the  charter- 
party,  bill  of  lading,  or  agreement,  as  the  wharf  or 
warehouse  where  the  goods  are  to  be  placed,  and  if  they 
can  be  conveniently  received  there,  the  shipowner  in 
landing  them,  by  virtue  of  these  provisions,  is  bound 
to  cause  them  to  be  placed  on  this  wharf  or  in  this 
warehouse. 

(4.)  In  other  cases  the  shipowner  in  landing  goods  under 
these  provisions  must  place  them  on  a  wharf  or  in  a 
warehouse  where  goods  of  a  like  nature  are  usually 
placed.  If  the  goods,  however,  are  dutiable,  the  wharf 
or  warehouse  must  be  one  duly  approved  by  the 
Commissioners  of  Customs  for  the  landing  of  dutiable 
*  goods. 

(5.)  If  at  any  time  before  the  goods  are  landed  or  unshipped 
the  owner  of  the  goods  is  ready  and  offers  to  land  or  to 
take  delivery  of  them  (c)  he  may  do  so,  and  his  entry  is 
then  to  be  preferred  to  any  entry  which  may  have  been 
made  by  the  shipowner. 

(6.)  If  any  goods  are,  for  the  purpose  of  convenience  in 
assorting  them,  landed  at  the  wharf  where  the  ship  is 


{b)  Under  this  act  the  word  * '  goods' ' 
includes  every  description  of  wares  and 
merchandize;  the  words  "owner  of 
goods/ '  include  aU  persons  for  the  time 
being  entitled,  either  as  owners  or 
ag^ts,  to  the  possession  of  goods,  sub- 
ject, in  the  case  of  any  lien,  to  the  lien ; 
and  the  word  **  shipowner''  includes 
the  master  of  the  ship,  and  any  other 
person  authorized  to  act  as  agent  for 
the  owner,  or  entitled  to  reoeive  the 
freight,  demurrage,  or  other  charges 
payable  in  respect  of  the  ship. 


s.  66. 

(e)  This  and  the  provision  contained 
in  sub- sect.  7  is  divisible.  If,  there- 
fore, the  goods  owner,  although  not 
read^  to  take  the  first  portion  of  goods 
consigned  to  him,  is  r^idy  to  take  the 
remainder,  the  shipowner,  unless  he 
would  be  prejudiced  by  so  doing,  is 
bound  to  deliver  them ;  WiUon  v.  The 
London^  Italian  and  Adriatic  Steam 
Navigation  Company ^  L.  R.,  1  G.  P 
61. 
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discharged^  and  the  owner  of  the  goods  at  the  time  of 
the  landing  has  made  entry  and  is  r^ady  and  offers  to 
take  deKvery  of  them  and  to  convey  them  to  another 
wharf  or  warehouse,  the  goods  must  be  assorted  at  land- 
ing, and,  if  demanded,  must  be  delivered  to  the  owner 
within  twenty-four  hours  after  assortment ;  and  the  ex- 
pense of  the  landing  and  assortment  must  be  borne  by 
the  shipowner. 
(7.)  If  at  any  time  before  the  goods  sure  landed  or  unshipped 
the  owner  of  them  has  made  entry  for  the  landing  and 
warehousing  of  them  at  any  wharf  or  warehouse  other 
than  that  at  which  the  ship  is  discharging,  and  has 
offered  and  been  ready  to  take  delivery  of  them  {d)y  and 
the  shipowner    has   failed  to  make  delivery   and  has 
also  failed  at  the  time  of  the  offer  to  give  the  goods 
owner  correct  information  of  the  time  at  which  the 
goods  can  be  delivered,  then  the  shipowner  is  boimd^ 
before  landing  or  unshipping  the  goods,  to  give  to  the 
owner  of  the  goods,  or  of  the  wharf  or  warehouse,  twenty- 
four  hours'  notice  in  writing  of  his  readiness  to  deliver 
the  goods,  and,  if  he  lands  or  unships  them  without 
such  a  notice,  he  must  do  so  at  his   own  risk  and 
expense  (e). 
By  sect.   68  of  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  it  is  also  provided,  that  if   when  any  goods  are 
landed  from  any  ship  and  placed  in  the  custody  of  any  wharf 
or  warehouse  owner,  the  shipowner  gives  to  the  wharf  or  ware- 
house owner  notice  in  writing  that  the  goods  are  to  remain 
subject  to  a  lien  for  freight,  or  other  charges,  payable  to  the 
shipowner,  to  an  amount  to  be  mentioned  in  the  notice,  the 
goods  so  knded  shaU,  in  the  hands  of  the  wharf  or  warehouse 
owner,  continue  liable  to  the  same  lien,  if  any,  for  such  charges 
as  they  were  subject  to  before  the  landing ;  and  the  wharf  or 
warehouse  owner  must  retain  them  until  this  Uen  is  discharged, 


Beli 


{d)  The  gooda  owner,  to  entitle  him- 
to  notice  under  this  section,  must 
at  the  time  of  his  offer  be  actually- 
ready  to  take  delivery ;  Beresford  v. 
Montgimeru^  17  G.  B.,  N.  S.  379.  See 
also  in  this  case  what  is  a  soffioient 
compliance  with  the  requirement  to 
g[iye  the  goods  owner  correct  informa* 
tion  of  the  time  at  which  the  goods 
can  be  delivered. 


{e)  The  word  ''wharf"  includes  all 
wharves,  quays,  docks  and  premises 
upon  which  goods,  when  landed  from 
ships,  may  be  lawfully  placed.  The 
word  ''warehouse*'  has  a  meaning 
equally  wide.  The  expressions  "wharf 
owner'  and  "warehouse owner,"  mean 
the  occupiers  of  wharves  orwarehouses. 
See  s.  66. 
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and  if  he  fails  so  to  do,  must  make  good  to  the  shipOTVner  any 
loss  thereby  occasioned  to  him  (/). 

By  sect.  69,  upon  the  production  to  the  wharf  or  warehouse 
owner  of  a  receipt  for  the  ai^ount  claimed  as  due,  and  delivery 
to  him  of  a  copy  of  it,  or  of  a  release  of  freight  from  the  ship- 
owner, the  lien  is  to  he  discharged. 

By  sect.  70  the  lien  may  also  be  discharged  by  the  owner  of 
the  goods,  if  he  deposits  with  the  wharf  or  warehouse  owner  a 
sum  equal  to  the  amount  claimed  by  the  shipowner ;  but  this  is 
not  to  prejudice  any  other  remedy  which  the  shipowner  may 
have  for  the  recovery  of  the  freight. 

By  sect.  7J,  if  the  person  making  such  deposit  does  not, 
within  fifteen  days  after  making  it,  give  to  the  wharf  or  wore- 
house  owner  notice  in  writing  to  retain  it,  stating  in  the  notice 
the  sum,  if  any,  which  he  admits  to  be  payable  to  the  ship- 
owner, or  that  he  does  not  admit  any  sum  to  be  due,  the  wharf 
or  warehouse  owner  may,  at  the  expiration  of  the  fifteen  days, 
pay  over  the  sum  so  deposited  to  the  shipowner,  and  by  this 
payment  he  is  discharged  from  all  liability. 

By  sect.  72,  if  the  depositor  duly  gives  such  a  notice  as  is 
required  by  the  statute,  the  wharf  or  warehouse  owner  is  boimd 
iiediate^  to  appris;  the  shipowner  of  it,  and  to  pay  or 
tender  to  him,  out  of  the  sum  deposited,  the  amount  admitted 
to  be  payable.  He  must  retain  the  balance,  or,  if  no  simi  is 
admitted  to  be  payable,  the  whole  sum  deposited,  for  thirty  days 
from  the  date  of  the  notice,  and  at  the  expiration  of  that  period 
he  may  pay  over  the  money  in  his  hand  to  the  goods  owner, 
unless  legal  proceedings  have  been  in  the  meantime  instituted 
by  the  shipowner  against  the  goods  owner,  and  notice  in  writing 
of  them  has  been  served  on  the  wharf  or  warehouse  owner. 

By  sect.  78,  if  the  lien  is  not  discharged,  and  no  deposit  is 
made,  the  wharf  or  warehouse  owner  may,  and,  if  required  by 
the  shipowner,  must,  at  the  expiration  of  ninety  days  from  the 
time  when  the  goods  were  placed  in  his  custody  (or,  if  the 
goods  are  of  a  perishable  nature,  at  such  earlier  period  as  he  in 
his  discretion  may  think  fit)  sell  the  goods  for  home  use  or  ex- 
portation, or  so  much  of  them  as  may  be  necessary  to  satisfy 
the  charges  sanctioned  by  the  act.  This  sale  must  be  by 
public  auction. 

By  sect.  74,  before  the  sale  the  wharf  or  warehouse  owner 

(/}  As  to  the  effect  of  olaimisg  an  ezoetssiYe  sum,  see  itnU,  p.  895,  note  (a). 
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must  give  notice  of  it  by  advertisement  in  two  newspapers  cir- 
culating in  the  neighbourhood,  or  in  a  daily  newspaper  pub- 
lished in  London  and  in  a  local  newspaper,  and  if  the  address  of 
the  owner  of  the  goods  has  been  stated  on  the  manifest  of  the 
cargo,  or  on  any  of  the  documents  which  have  come  into  the 
possession  of  the  wharf  or  warehouse  owner,  or  is  otherwise 
known  to  him,  he  is  bound  to  give  notice  of  the  sale  to  the 
goods  owner  by  letter  sent  by  post ;  but  the  title  of  a  bond  fide 
purchaser  is  not  invalidated  by  the  omission  to  send  notice,  nor 
is  any  purchaser  bound  to  inquire  whether  notice  has  been 
sent. 

By  sect.  75,  in  all  cases  of  sale  the  wharf  or  warehouse  owner 
must  apply  the  money  received  from  the  sale  as  follows,  and  in 
the  following  order : 

1.  If  the  goods  are  sold  for  home  use,  in  payment  of  any 

customs  or  excise  duties  owing  in  respect  of  them : 

2.  In  payment  of  the  expenses  of  the  sale  : 

3.  In  the  absence  of  any  agreement  between  the  wharf  or 

warehouse  owner  and  the  shipowner  concerning  the 
priority  of  their  charges,  in  payment  of  the  rent,  rates, 
and  other  charges  due  to  the  wharf  or  warehouse  owner 
in  respect  of  the  goods : 

4.  In  payment  of  the  amount  claimed  by  the  shipowner  as 

due  for  freight  or  other  charges  in  respect  of  the  goods: 

5.  But  in  case  of  any  agreement  between  the  whaxf  or 

warehouse  owner  and   the    shipowner  concerning  the 

priority  of  their  charges,  then  these  charges  shall  have 

priority  according  to  the  terms  of  the  agreement : 

and  the  surplus,  if  any,  must  be  paid  to  the  owner  of  the  goods. 

By  sect.  76  of  the  Merchant  Shipping  Act  Amendment  Act, 

1862,  whenever  goods  are  placed  in  the  custody  of  a  wharf  or 

warehouse  owner  under  the  authority  of  the  statute,  the  wharf 

or  warehouse  owner  is  entitled  to  rent  in  respect  of  them ;  he  is 

also  entitled  from  time  ^to  time,  at  the  expense  of  the  goods 

owner,  to  do  all  such  reasonable  acts  as  in  the  judgment  of  the 

wharf  or  warehouse  owner  are  necessary  for  the  proper  custody 

and  preservation  of  the  goods,  and  he  is  entitled  to  a  lien  on  the 

goods  for  the  rent  and  expenses. 

By  sect.  77  it  is  provided,  that  nothing  in  the  act  is  to  compel 
any  wharf  or  warehouse  owner  to  take  charge  of  any  goods 
which  he  would  not  be  liable  to  take  charge  of  if  the  statute 
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had  not  passed ;  nor  is  he  bound  to  see  to  the  validity  of  any 
lien  claimed  by  any  shipowner  under  the  act. 

And  in  sect.  78  is  contained  a  general  provision,  that  nothing 
in  the  act  contained  is  to  take  away  or  abridge  any  powers 
given  by  local  acts  to  harbour  trusts,  bodies  corporate  and  per^ 
sons,  by  which  they  are  enabled  to  expedite  the  discharge  of 
ships  or  the  landing  or  delivery  of  goods. 

Nor  are  the  rights  or  remedies  given  by  any  local  act  to  any 
shipowner  or  wharf  or  warehouse  owner  to  be  taken  away  or 
abridged. 

SxT-oFF  In  an  action  for  freight  the  defendant  pleaded  a  set-off,  to 

j^^^y^  which  the  plaintiff  replied,  on  equitable  grounds,  that  wh^e  the 
freight  was  being  earned  he  assigned  it  to  a  third  person  for 
value,  of  which  the  defendant  before  the  debt  became  due  had 
notice,  and  that  the  plaintiff  was  only  suing  as  trustee.  This 
replication  was  held  to  be  no  answer  to  the  plea  (/). 

JuMBDicmoN        By  the  Admiralty  Court  Act,  1861,  s.  6  (g),  it  is  provided  that 

DiviBioN  IN     the  High  Court  of  Admiralty  shall  have  jurisdiction  over  any 

Si^  e'         claim  by  the  owner  or  consignee  or  assignee  of  any  bill  of 

Caboo.  lading  of  any  goods  carried  into  any  port  in  England  or  Wales 

in  any  ship,  for  damage  done  to  the  goods  or  any  part  thereof 

by  the  negligence  or  misconduct  of,  or  for  any  breach  of  duty 

or  breach  of  contract,  on  the  part  of  the  owner,  master  or  crew 

of  the  ship,  imless  it  is  shown  to  the  satisfaction  of  the  Court 

that  at  the  time  of  the  institution  of  the  cause  any  owner  or 

part  owner  of  the  ship  is  domiciled  in  England  or  Wales  (h). 

The  words  "breach  of  contract"  have  been  held  to  be  limited 
to  a  breach  of  a  contract  contained  in  a  bill  of  lading  (i),  and 
they  do  not  give  jurisdiction  in  respect  of  a  breach  of  charter- 
party  committed  before  the  goods  were  put  on  board  {J).  The 
wilful  abandonment  of  a  ship  at  sea  has  been  held  to  constitute 
a  cause  of  action  within  the  act  (k). 

The  word  "  carried"  is  not  used  in  the  sense  of  imported,  and 
the  statute  applies  where  the  goods  are  only  incidentally  brought 

/)  JFat8on  V.  Gabriel,  4  B.  &  S.  243.  386. 

y)  24  Viot.  c.  10,  s.  6,  Appendix,  (k)  The  Princesa  Royal,  L.  R.,  3  A. 

p.  ccxiv.  &  E.  41.    Afl  to  other  breaches  held 

(h)  Ex  parte  Michael,  L.  B.,  7  Q.  B.  to  be  within  the  act,  see  The  Iron- 

658.  tides,  Lush.  458 ;  The  St,  Chud,  Br.  & 

(i)  The  Tieve  Superiore,  li.  R.,  5  P.  Jj.   i;    The  Nonvay,   ibid,   227;    The 

C.  482.  Bahia,  ibid,  61;  The  Felix,  L.  R.,  2  A. 

{/)  The  Dannebroffy  L.  R.,  4  A.  &  E.  &  E.  273  ;  The  Chaeca,  4  A.  &  E.  446. 
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into  a  port  in  England  (/).  The  statute  is  to  be  construed  in 
connection  with  the  Bill  of  Lading  Act  {m)y  and  the  property  in 
the  goods  must  pass  to  the  assignee  in  order  to  entitle  him  to 
bring  an  action  by  virtue  of  the  statute  (n). 

The  act  gives  a  statutory  right  to  proceed  against  the  ship, 
but  no  lien  attaches  prior  to  the  institution  of  the  suit  (o). 

The  County  Courts  Admiralty  Jurisdiction  Act,  1868,  con-  County 
ferred  upon  county  courts  having  admiralty  jurisdiction  as  to  Adjobai/tt 
any  daim  for  damage  to  cargo  in  a  cause  in  which  the  amount  J^^^ismction. 
claimed  did  not  exceed  300/.     It  was  decided  on  this  act  that  it 
did  not  confer  a  more  extensive  jurisdiction  than  that  exercised 
by  the  Court  of  Admiralty  (jo). 

But  by  the  County  Court  Admiralty  Jurisdiction  Amend- 
ment Act,  18^9  (g),  it  was  enacted  that  any  county  court 
appointed  to  have  admiralty  jurisdiction  should  have  jurisdiction 
to  try  and  determine  the  following  causes : 

(1.)  As  to  any  claim  arising  out  of  any  agreement  made  in 
relation  to  the  use  or  hire  of  any  ship,  or  in  relation  to 
the  carriage  of  goods  in  any  ship,  and  also  as  to  any 
claim  in  tort  in  respect  of  goods  carried  in  any  ship,  pro- 
vided the  amount  claimed  does  not  exceed  three  hundred 
pounds: 
(2.)  As  to  any  cause  in  respect  of  any  such  claim  or  claims  as 
aforesaid,  but  in  which  the  amount  claimed  is  beyond 
the  amount  limited  as  above  mentioned,  when  the  parties 
agree,  by  a  memorandum  signed  by  them  or  by  their 
attorneys  or  agents,  that  any  county  court  having  admi- 
ralty jurisdiction,  and  specified  in  the  memorandum, 
shall  have  jurisdiction. 
In  the  case  of  The  Cargo  ex  Argos  (r),  the  Judicial  Committee 
of  the  Privy  Council  decided  that  this  latter  enactment  con- 
ferred upon  County  Courts  having  admiralty  jurisdiction  a  more 
extended  jurisdiction  than  that  exercised  by  the  Admiralty 
Court,  and  that  a  county  court  having  admiralty  jurisdiction 
might  entertain  a  suit  against  a  ship  arising  out  of  a  charter- 

(/)  The  Bahia,  Br.  &  L.  61 ;    The  {p)  31  &  32  Vict.  c.  71,  b.  3,  Appen- 

^ieve  Superior$f  L.  R.,  5  P.  G.  482.  dix,  p.  ooxoviii ;   The  I)ow8e,  L.  B.,  3 

(m)  18  &  19  Vict.  0.  Ill,  Appendix,  A.  &  E.  135. 
p.  obuvi.  {q)  32  &  33  Vict.  c.  61,  s.  2,  Appen- 

(f»)  The  Freedom^  L.  B.,  3  P.  G.  594.  dix,  p.  ooovii. 

\o)  The  IHeve  Superiore,  eupra.  (r)  L.  R.,  6  P.  0.  134. 

M.P.  D    D 
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party.    This  decision  has  lately  been  followed  by  the  Court  of 
Appeal  («). 

A  cause  pending  in  a  county  court  having  admiralty  jurisdic- 
tion may  be  transferred  to  the  Admiralty  Division,  notwith- 
standing that  the  cause  may  relate  to  matters  which  the 
Admiralty  Division  could  not  have  entertained  in  the  first 
instance  (f). 


Mbabube  of 
Daxaobs  fob 
Bbbachof 

THE  GON- 
TBA-OT  OF 
AFFRBiaXIT- 

HEsrr. 


A  charter-party  sometimes  contains  some  such  words  as  the 
following : — "  Penalty  for  non-performance,  estimated  amount 
of  freight."  Such  a  stipulation  has  ordinarily  no  eflFect.  The 
actual  damage  sustained,  and  no  other  damage,  can  be  recovered 
for  breach  of  charter-party,  unless  (as  is  seldom  the  case)  the 
parties  distinctly  agree  that  a  named  sum  shall  be  regarded  as 
liquidated  damages  in  case  of  breach  (w). 

In  an  action  against  a  shipowner  for  unreasonable  delay  in 
the  carriage  of  goods  on  a  voyage,  the  consignee  of  the  goods  is 
not  entitled  to  recover  damages  by  reason  of  a  fall  in  the 
market  value  of  the  goods  between  the  time  when  the  goods 
ought  to  have  been  delivered  and  the  time  when  they  were 
delivered  {x).  Where  the  shipowners  received  at  Glasgow 
cases  of  machinery,  to  be  carried  to  a  port  abroad  and  there 
delivered  to  the  plaintiffs,  the  machinery  was,  as  the  plaintiffs 
at  the  time  of  shipment  knew,  intended  for  the  erection  of  a 
saw-mill :  on  the  arrival  of  the  ship  at  her  destination  default 
was  made  in  the  delivery  of  one  of  the  cases,  and  the  plain- 
tiffs were  obliged  to  send  to  England  to  replace  the  missing 


(«)  Brotcn  v.  Ths  Owners  of  the  Alina, 
6  Ex.  D.  227.  For  long  there  was  a 
conflict  of  authority  on  this  point. 
See  Simpson  v.  Blues^  L.  R.,  7  C.  P. 
290;  Gunnested  v.  Frice,  L.  B.,  10 
Ex.  66. 

(t)  The  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  s.  6 ;  The 
Swan,  L.  R.,  3  A.  &  E.  314. 

(u)  ''  Such  a  clause  is  not  the  abso- 
lute limit  of  damages  on  either  side : 
the  party  may,  if  he  thinks  fit,  ground 
his  action  upon  the  other  clauses  or 
coyenants,  and  may,  in  such  action, 
recover  damages  beyond  the  amount 
of  the  penalty,  if  in  justice  they  shall 
be  found  to  exceed  it.  On  the  other 
hand,  if  the  party  sue  on  such  a  penal 
clause,  he  cannot,  in  effect,  recover 
more  than  the  damage  actually  sus- 


tained."—Abbott  on  Shipping,  5th  ed. 
pt.  iii.  ch.  i.  B.  6,  p.  170.  SeeSarrieon 
V.  Wright,  13  East,  343;  Sparrow  v. 
Paris,  7  H.  &  N.  694;  31  L.  J.,  Ex. 
137;  Winter  v.  Trimmer,  1  W.  Bl.  396. 
And  see  Goddard  v.  Gray,  L.  R.,  6 
Q.  B.  139,  where  the  matter  is  inci- 
dentally considered. 

{x)  The  Parana,  L.  R.,  1  P.  D.  462, 
2  P.  D.  1 18.  But  in  an  earlier  case  in 
which  the  shipowner  neglected  to  have 
his  ship  ready  to  load  a  cargo  of  coals 
at  the  specified  time,  and  the  merchant 
was  obliged  to  procure  other  vessels  to 
carry  the  coal  and  to  pay  an  addi- 
tional price  for  the  coal,  it  was  held 
that  the  merchant  was  entitled  to  re- 
cover damages  in  respect  of  the  addi- 
tional price  so  paid.  Featherston  y. 
Wilkinson,  L.  R.,  8  Ex.  122. 
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maohinery ;  it  was  held  that  the  measure  of  dcmiages  was  the 
cost  of  leplaomg  the  lost  articles  at  the  port  of  discharge, 
with  interest  until  judgment,  hy  way  of  compensation  for  the 
delay  (y). 

Where  the  ship  arrives  in  port  and  is  ready  to  deliver,  and 
the  consignee  makes  default  in  naming  a  wharf,  the  shipowner 
is  entitled  as  damages  to  the  net  amount  he  would  have  received 
if  the  cargo  had  been  duly  delivered  (s),  and  this  notwith- 
standing that  after  default  the  ship  by  reason  of  an  arrest 
under  admiralty  process  becomes  unable  to  deliver  the  cargo  (a). 
Where  the  master  is  bound  by  charter  to  sign  clean  bills  of 
lading  and  refuses  to  do  so,. but  receives  and  carries  the  goods 
and  delivers  them  in  good  condition,  nominal  damages  only  can 
be  recovered  (J). 

In  a  case  where  the  plaintiff's  vessel  was  chartered  to  proceed 
with  outward  Cargo  to  Puerto  Cabello,  and  then  to  proceed  to 
Maracaibo  to  load  a  homeward  cargo,  it  was  afterwards  agreed 
between  the  plaintiff  and  the  charterer  that  the  plaintiff  should 
have  the  option  of  sending  a  portion  of  the  outward  cargo  to 
Maracaibo,  and  that  any  expense  the  ship  might  incur  in  conse- 
quence of  this  should  be  borne  by  the  charterer.  The  charterer 
shipped  a  full  cargo,  a  portion  for  Puerto  Cabello  and  a  portion 
for  Maracaibo,  and  a  separate  manifest  was  made  out  for  each 
portion  of  the  cargo.  On  the  arrival  of  the  ship  at  Puerto 
Cabello,  the  officers  of  the  Customs  prohibited  the  discharge  of 
the  cargo  there,  and  alleged  that  it  was  not  in  accordance  with 
the  law  of  Yenezuela  to  have  separate  manifests,  and  a  fine  of 
600  dollars  was  imposed  upon  the  master  for  such  alleged  breach 
of  the  law.  The  master  was  unable  to  pay  the  fine,  and  in  con- 
sequence his  ship  was  detained  for  a  long  time,  and  he  incurred 
costs  and  expenses.  It  was  held,  that  the  costs  and  expenses 
were  not  such  as  were  contemplated  by  the  agreement,  and  that 
the  plaintiff  was  not  entitled  to  recover,  against  the  charterer, 
anything  in  respect  of  them  (o). 

(y)  BriiUh    Columbia    Company    y.  (a)  Stiwart  y.  Bogertony  L.  B.,  6  C. 

NettUthip,  L.  B.,  3  a  P.  490.  P.  424. 

{z)  Smith  Y.MeOuire,   3  H.  &  N.  {b)  JbiMt  y.  ITotf^A,  5  Ex.  D.  116. 

664.  (c)  Sully  y.  Duranty,  33  L.  J.,  Ex. 

319. 
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Demurrage,  properly  so  called)  is  the  Bum  whioh  is  fixed  by 
the  oontraot  of  carriage  as  a  remuneration  to  the  shipowner  for 
the  detention  of  the  ship  beyond  the  number  of  days  allowed 
for  loading  or  unloading  {a).  The  amount  is  usually  calculated 
at  so  much  per  day ;  and  the  number  of  days  during  which  the 
ship  may  be  detained  on  demurrage  is  also  generally  limited  by 


(a)  Where  no  time  is  named  there 
is  an  implied  contract  that  the  ship 
should  be  discharged  in  a  reasonable 
time.  Fowler  y.  Knoopy  4  Q.  B.  D. 
299.  Whenever  in  the  charter-party 
it  is  agreed  that  a  specified  number  of 
days  shall  be  allowed  for  loading, 
commonly  called  *'  laydays,"  and  that 
it  shall  be  lawful  for  the  freighter  to 
detain  the  vessel  for  that  purpose  a 


further  specified  number  of  days,  on 
payment  of  demurrage,  commonly 
called  demurrage  days,  this  constitutes 
a  stipulation  on  the  part  of  the  freighter 
tiiat  he  will  not  detain  the  ship  for 
the  purpose  of  loading  beyond  the 
demurrage  days.  Ford  y.  Cotetworthy 
L.  R.,  4  Q.  B.  127;  6  Q.  B.  644; 
Nehon  y.  Dahly  per  Brett,  L.  J.,  12 
Ch.  D.  at  p.  583. 
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the  contract  (b).  Wlien  the  ship  is  detained  by  the  freighter 
beyond  the  days  of  demurrage,  a  claiin  arises  for  unliquidated 
damages  for  the  subsequent  detention,  and  the  rate  which  is 
agreed  upon  for  the  demurrage  becomes  primA  faciei  but  not 
necessarily,  the  measure  of  this  compensation  (c).  It  some- 
times occurs  that  no  demurrage  is  mentioned  in  the  charter  or 
bill  of  lading,  but  in  these  cases  damages  for  detention  or  for 
breach  of  some  provision  as  to  delay  in  loading  or  unloading 
may  become  payable,  and  these  damages  are  not  uncommonly, 
though  inaccurately,  spoken  of  as  demurrage  {d). 

Although  the  liability  to  pay  demurrage  depends  almost  in  General  rules 
every  case  upon  the  terms  of  the  particular  contract,  yet  there  ^ym^t. 
are  some  general  principles  which  regulate  contracts  of  this 
description  which  require  notice. 


The  right  to  demurrage  or  to  damages  for  detention,  whether  Commenoe- 
at  the  port  of  loading  or  at  the  port  of  discharge,  cannot  arise  ^Son  to^load 
until  the  shipowner  haa  placed  his  vessel  at  the  disposition  of  the  <>'  unload, 
charterer  at  the  place  of  loading  or  discharge  according  to  the 
terms  of  the  contract  of  afiEreightment.     The  ship  must  be  at  the 
pl««  named  in  the  contract  of  affreightment,  and  must  be  ready, 
SO  far  as  she  is  concerned,  there  to  load  or  unload  as  the  case 
may  be,  before  the  obligation  of  the  charterer  to  load  or  unload 
attaches ;  and  whatever  period  the  charterer  may  be  entitled  to 
occupy  in  loading  or  unloading  must  be  reckoned  from  that  date. 

If  i;he  place  named  is  a  port  and  ships  customarily  load  or 
unload  only  at  some  particular  parts  of  the  port,  the  obligation' 
of  the  merchant  to  load  or  unload  does  not  commence  until  the 
ship  has  arrived  at  some  part  of  the  port  where  vessels  usually 
load  or  unload,  because  it  must  be  taken  that  that  is  the  place 
iiyhich  by  custom  is  intended  by  the  words  in  the  charter- 
party  (c).    But  if  the  charter-party  describes  a  more  limited 


'  « 


(h)  iBeawee,  Lex  Merc.  197;  Smith, 
Merc.  Law,  271.  The  delay  itself  is 
also  sometiinee  called  demurrage. 

(e)  Randall  Y.  Lynehy  12  East,  179; 
Mowraom  y.  Bell^  2  Camp.  616.  See  as 
to  demnrragre  when  the  delivery  of  the 
outward  carg^  is  prevented,  and  the 
ship  returns  with  it  to  the  port  of 
loading,  Christy  v.  Hotc^  1  Taunt. 
300. 

(<n  Cduihron  v.  Trickett,  15  0.  B., 
N.  S.  754;  33  L.  J.,  C.  P.  182. 


(e)  Brereton  v.  Chapman^  7  Bintf. 
559 ;  Kell  v.  Anderson,  10  M.  &  W. 
498.  In  all  these  cases,  it  seems  to  be 
open  to  the  consignee  to  show  that  by 
a  custom  of  the  port  of  discharge  the 
lay  days  commence  only  when  the 
i^p  has  arrived  at  a  particular  place 
in  the  port.  See  Nordm  Steam  Com^ 
pany  v.  Dempsey,  1  C.  P.  D.  664, 
where  the  shipowner,  although  he 
was  a  foreigner,  was  allowed  to  g^ve 
in  evidence  a  custom  of  the  port  of 
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spaoe,  OS  a  dock  or  quay,  then  the  liability  of  the  charterer  to 
load  or  xmload  does  not  oommenoe  until  the  ship  has  arrived  at 
the  dock  or  quay  named,  and  is  then  ready  to  perform  her  part 
in  delivering  the  cargo  (/). 

In  cases  where  it  has  been  provided  that  a  ship  shall 
discharge  at  a  particular  place  in  a  port,  or  wharf,  or  as  near 
thereto  as  she  can  safely  get,  it  has  been  held  that  the  liability 
of  the  charterer  to  unload  does  not  commence  untU  the  vessel 
arrives  at  the  place  named,  if  the  delay  in  getting  to  it  is  occa- 
sioned only  by  the  ordinary  tides  and  course  of  navigation  0/). 
But  where  a  ship  is  chartered  to  proceed  to  a  private  dock,  or 
so  near  thereto  as  she  may  safely  get,  and  she  is  unable  to 
obtain  admission  to  the  dock,  not  by  reason  of  any  of  the  usual 
accidents  of  navigation,  but  by  reason  of  the  regulations  of  the 
dock,  which  render  it  impossible  for  the  ship  to  gain  admission 
without  such  delay  as  would^  having  regard  to  the  interest  of 
the  parties  to  the  adventure|  be  wholly  unreasonable.^  the  ship- 
owner is  to  be  considered  as  prevented  from  entering  the  dock 
by  a  permanent  obstacle,  and  he  may  require  the  charterer  to 
take  delivery  of  the  cargo  at  the  nearest  convenient  place  to  the 
entrance  of  the  dock  (A). 

Some  difficulty  has  arisen  in  cases  where,  by  the  stipulations 
in  the  charter-party,  the  ship  was  required  to  proceed  to  a 
named  dock,  there  to  load  or  unload,  and  the  ship  having 
arrived  in  the  dock,  has  been  ready  to  imload,  but  by  reason 
of  all  the  available  berths  being  occupied  has  been  imable  to 


lirerpool,  that  the  lay  days  of  timber 
ships  oommence  only  on  the  mooring 
of  the  ship  at  the  quay  where  she  is 
aUowed  to  discharge.  In  Broton  v. 
Johnson,  10  M.  &  W.  331,  it  was  held 
that  the  lay  days  did  not  oommenoe 
until  the  uiip  arrived  in  dock.  It 
seems  to  have  been  assumed  or  proved 
that  the  usual  place  of  unloading  aU 
ships  at  the  port  of  discharge  was  in 
dock.  See  per  Brett,  L.  J.,  Nehon  y. 
Dahl,  12  Ch.  D.  at  p.  586.  If  there 
are  in  the  named  port  more  places 
than  one  where  vessels  customarily 
discharge,  the  charterer  has  the  option 
of  selecting  the  particular  place,  and 
if  he  exercises  his  option  in  due  course 
the  voyage  cannot  be  considered  at  an 
end  until  the  ship  has  arrived  at  the 
place  named  by  him.  But  it  has  been 
held  by  the  Court  of  Exchequer  Cham- 
ber in  Ireland,  in  a  case  where  a  vessel 
was  ordered  to  the  port  of  Newry,  and 


from  the  draught  of  the  vessel  it  was 
necessary  to  discharge  part  of  her  cargo 
at  a  place  about  ten  miles  from  Newry, 
but  within  the  port  of  Kewry,  that  the 
lay  days  began  to  run  from  the  com- 
mencement of  the  discharge.  Caf' 
farini  v.  Walker,  L.  R.  Irish,  10  C.  L. 
190. 
(/)  Tapscoit  V.   Balfour,   L.  R.,*8 

C.  Jr.  46 ;  and  see  the  judgment  of 
Brett,  L.  J.,  in  Nelson  y.  Dahl,  12  Ch. 

D.  668.  See  also  M'Jniosh  v.  Sinclair, 
L.  R.  Irish,  11  C.  L.  466  ;  HilUtrom  v. 
Gibson,  8  Sess.  Ca.,  3rd  series,  463 ; 
Dickinson  v.  Martini,  1  Sess.  Ca.,  4th 
series,  1185.  See  also  ante,  p.  320, 
note  (/). 

iff)  Farker  v.  Winlow,  7  E.  &  B. 
942,  and  Bastifell  v.  Lloyd,  1  H.  &  C. 
388 ;  Brown  v.  Johnson,  10  M.  &  W. 
331 

(A)  Nehon  v.  DaM,  12  Ch.  D.  668. 
But  this  case  is  now  under  appeal. 
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obtain  a  berth  for  loading  or  unloading  without  delay;  and 
.80  the  loading  or  unloading  has  been  delayed  beyond  the  stipu- 
lated number  of  lay  days.  In  nearly  all  these  cases  it  has  been 
held  that  the.  responsibility  of  providing  a  berth  rests  not  with 
the  owner,  but  with  the  charterer ;  and  although  the  shipowner 
is,  subject  to  the  considerations  already  mentioned,  responsible 
for  any  delay  that  may  occur  in  getting  his  vessel  into  the 
specified  dock,  yet,  if  the  ship  once  enters  into  the  dock  and  is 
there  ready  to  discharge,  the  charterer  is  responsible  for  any 
delay  that  may  occur  by  reason  of  there  being  no  berth  to 
receive  her  (i").  But  in  a  recent  ease,  where  a  ship  was  chartered 
to  proceed  with  cargo  to  "  the  port  of  Dundalk  quay,"  and 
when  she  arrived  at  the  quay  the  only  berth  alongside  the  quay 
was  occupied  by  another  vessel,  and  delay  occurred  before  she 
could  obtain  that  berth,  it  was  held  that  the  obligation  of  the 
charterer  to  unload  did  not  commence  until  the  ship  was  moored 
in  the  berth  alongside  the  quay  (k). 


L  '■>  t 


t  .-i-^/  ^■ 


'    5 


(i)  See  per  Brainwell,  L.  J.,  Davies 
y.  MeVeoffh,  L.  R,  4  Ex.  265.  In 
that  caae,  the  charterer  ag^reed  to  load 
on  board  the  plaintiff 's  ship  a  cargo  of 
coals,  in  one  of  two  specified  docks, 
within  a  specified  number  of  lay  days, 
and  on  the  20th  November,  as  a  matter 
of  favour  granted  by  the  dock  autho- 
rities, the  wip  was  admitted  into  one 
of  the  named  docks;  but  in  conse- 
quence of  the  regulations  of  the  dock 
&e  was  unable  to  obtain  a  berth  until 
the  5th  December.  It  was  held,  by 
Brett,  L.  J.,  that  the  lay  days  com- 
menced from  the  day  when  the  ship 
entered  the  dock,  and  this  ruling  was 
upheld  by  the  Court  of  Appeal.  In 
Tapteott  V.  Balfour^  L.  R.,  8  C.  P.  46, 
it  was  agreed  by  charter-party  that 
the  plaintiff's  ship  should  proceed  to 
any  Jliiverpool  or  Sirkenheaa  Dock  as 
ordered  by  the  defendants,  and  there 
load  in  the  usual  and  customary  man- 
ner, at  the  rate  of  100  tons  per  work- 
ing day.  The  defendants  directed 
the  ship  to  proceed  to  the  W  Dock. 
In  that  dock  coals  were  more  usuaUy 
loaded  from  **  tips,"  though  they 
were  not  unfrequently  loaded  from 
lighters.  The  ship  was  ready  to  enter 
the  dock  on  the  3rd  of  July,  but  by 
the  dock  regulations  she  was  not  al- 
lowed to  enter  the  dock  until  the  1 1th 
of  July,  but  she  ooiild  not  g^t  under 
the  "tips"  for  some  time  after  she 
entered  the  dock,  owing  to  other  ves- 
sels being  in  turn  before  her.  It  was 
held,  that  the  lay  days  commenced 


from  the  time  when  the  ship  entered 
the  dock.  The  following  passage  in 
the  j udgment  deserves  attention.  *  *  The 
rule  is,  that  when  a  port  is  named  in 
a  charter,  the  lay  days  do  not  com- 
mence upon  the  arrival  of  the  vessel 
in  the  port,  but  upon  her  arrival  at 
the  usual  place  of  loading  in  the  port, 
not  the  actual  berth  at  which  she 
loads,  but  the  dock  or  roadsteads  wBcre 
Toadrng  usually  takes  place.  U  when* 
'she  arri?£Stlxfire  the  place  i^so  crowded 
that  she  cannot  load,  the  loss  must 
faU  on  the  charterer;  the  shipowner 
has  done  all  that  he  was  required  to 
do  when  he  has  taken  his  vessel  to  the 
usual  place  of  loading  in  the  port." 
See,  however,  Asheroft  v.  Croio  OrcJiard 
Colliery  Company y  L.  B.-,  9  Q.  B.  540. 
In  the  report  of  this  last  case,  it  does 
not  appear  clearlv  what  were  the 
exact  provisions  of  the  charter-party 
as  to  the  place  of  loading.  See 
also  LalVOrso  v.  Mcuon^  3  Sess.  Ga., 
4th  series,  419.  See  the  observations 
of  Brett,  L.  J.,  in  Kelson  v.  Dahl, 
12  Ch.  D.  at  p.  688.  In  the  last- 
mentioned  case,  one  of  the  judges 
of  the  Court  of  Appeal  seemed  to 
incline  to  the  opinion  that  if  the  place 
named  in  the  charter-party  was  a 
private  dock  or  quay,  the  voyage  ended 
where  the  public  highway  ended,  and 
that  the  obligation  was  upon  the 
charterer  to  procure  the  admission  of 
the  ship  into  the  dock.  See  the  judg- 
ment of  James,  L.  J.,  at  p.  603. 
{k)  Strahan  v.  Gabriel^  26th  June, 
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In  the 

customary 

manner. 


"Where  the  freighter '  is  boxuid  by  the  terms  of  the  oharter- 
paxty  to  load  a  cargo  "in  the  customary  manner,"  or  in 
regular  and  customary  turn,"  no  time  being  mentioned,  this 
means  that  the  freighter  shall  perform  his  part  of  the  loading 
according  to  the  usage  of  the  port,  and  within  a  reasonable  time 
or  in  customary  turn,  without  reference  to  unforeseen  difficulties 
in  procuring  the  cargo  or  getting  it  tb'tlie  p^ftce  ot  loacung; 
and  if  the  loaSing  is^delayed  beyond  a  reasonable  time  by 
these  causes,  although  beyond  his  control,  the  freighter  is  not 
excused  (/). 


1870,  tried  at  Newcastle  before  Brett, 
L.  J.,  not  reported,  bat  referred  to  in 
the  judgment  in  Nelson  ▼.  Dahl^  12 
Gh.  D.  at  p.  690.  The  ship  was 
chartered  to  oisoharge  at  the  *'  port  of 
Dundalk  quay  ;*'  she  arrived  at  Dun- 
dalk  quay,  and  moored  at  the  quay, 
l^at  is,  her  warps  were  carried  to  the 
quay,  and  she  lay  alongside  a  vessel 
mat  occupied  the  only  berth  alongside 
the  quay.  The  i^ip  was,  so  far  as 
she  was  concerned,  ready  to  discharge, 
and  her  master  offered  to  discharge 
either  into  lighters  or  across  the  vessel 
which  occupied  the  quay  berth,  if  the 
diarterer  would  pay  for  the  stage  and 
labour.  There  was  evidence  that  ships 
at  Dundalk  usually  discharged  along- 
side the  quay.  The  charterer  refused 
to  unload  until  the  ship  was  moored 
in  the  berth  alongside  the  quay,  and 
the  unloading  of  the  ship  was  delayed 
until  the  vessel  which  already  occupied 
the  berth  alongside  the  quay  com- 
pleted her  loading.  Brett,  L.  J., 
held,  at  Nisi  Prius,  that  the  obligation 
of  the  charterer  to  unload  did  not 
commence  until  the  ship  was  moored 
alongside  of  the  quay,  and  this  ruling 
was  upheld  by  the  Queen's  Ben(£ 
Division.  But  see  La  Cour  v.  Donald" 
ton,  I  Sees.  Ca.,  4th  series,  912. 

(/)  Adams  v.  Ths  Royal  Mail  Steam 

Packet  Company,  6  G.  B.,  N.  S.  492 ; 

Fen%D%ek  v.  Sehmah,  L.  R.,  3  C.  P.  313. 

A^^^ix^^ee,  however f  Sarrie  v.  Dreesman,  23 

4.*^  «<     L.  J.,  Jh!x.  210.    If  the  ship  is  to  be 

^{^^ili^   unloaded  in  "  the  usual  and  customary 

^^'^nL^  time,"  the  freighter  is  not  liable  to 

^^  *   pay  for  a  detention  caused  merely  by 

the  crowded  state  of  the  docks.  Rcdgera 

V.  Forresters,  2  Camp.  483 ;  Burmester 

T.  Hodgson,  ib.  488.    See  observations 

on  the  dictum  of  Mansfield,  C.  J.,  in 

the  latter  case  in  Ford  v.  Cotesworthf 

L.  R.,  4  Q.  B.  127. 

In  Tapscott  v.  Balfour,  L.R.,  8  C.P. 
46,  where  the  words  were  '*  load  in 
the  usual  and  customary  manner,**  a 
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cargo  of  coals  *'  at  the  rate  of  100  tons 
per  working  day,"  the  Court  seemed 
to  be  of  opinion  tiiat  the  words  *'  load 
in  the  usual  and  customary  manner  " 
applied  only  to  the  mode  of  loading 
when  the  vessel  had  arrived  at  the 
losding  berth,  and  that  they  had  no 
reference  to  a  detention  outside  the 
loading  place.  See  also  per  PoUock, 
C.  B.,  in  Lawson  v.  Bumess,  1  H.  &  E. 
400  ;  and  per  Brett,  L.  J.,  in  Nelson  v. 
Dahl,  12  Oh.  D.  at  page  588.  In  Ash- 
croft  V.  Crow  Orchard  Colliery  Company, 
L.  B.,  9  Q.  B.  640,  the  Court  ex- 
pressed an  opinion  that  the  words  *'  to 
be  loaded  with  the  usual  despatch  of 
the  port"  imported  an  absolute  obli- 
gation on  the  part  of  the  charterer  to 
load  with  the  usual  despatch  of  the 
port,  and  covered  the  whole  period 
from  the  time  when  the  vessel  at  the 
port  was  placed  at  the  disposal  of  the 
charterer  there  in  a  condition  to  receive 
her  cargo,  and  that  the  charterer  could 
not  excuse  himself  from  tiie  delay 
caused  by  a  detention  which  arose  from 
his  having,  on  the  arrival  of  the  ship, 
as  many  vessels  in  the  dock  as  he  was 
entitled  to  by  the  regxdations. 

In  PostUthtcaite  v.  Freeland,  L.  R.,  4 
Ex.  D. ,  affirmed  by  the  House  of  Loonds 
5  App.  Ca.  699,  the  charter-party 
provided  that  the  cargo  should  bie 
taken  from  alongside  at  merchant's 
risk  and  expense,  and  should  be 
discharged  with  aU  despatch  ac- 
cording to  the  custom  of  the  port. 
According  to  the  custom  of  the  port, 
vessels  were  usually  disdiarged  by 
lighters,  but  when  the  plaintiff's  ship 
arrived  at  the  port,  in  consequence  of 
aU  the  lighters  at  the  port  being  en- 
gaged in  discharging  other  vessels,  the 
charterer  was  unable  to  begin  his  dis- 
charge until  twenty-four  working  davs 
had  elapsed:  it  was  held  Uiat  the 
charterer  was  not  liable  for  the  delay ; 
that  he  was  only  bound  to  use  due  de- 
spatch, having  regard  to  the  existing 
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Where  by  the  terms  of  the  charter-party  the  ship  is  to  deliver 
the  cargo  "  in  the  usual  and  customaiy  manner,"  the  obligation 
which  attaches  is  only  that  the  merchant  and  shipowner  shall 
each  use  reasonable  despatch  in  performing  his  part,  and  there 
is  no  impUed  contra^  that  the  discharge  shall  at  all  events  be 
performed  in  the  time  itBually  occupied  at  the  particular  port. 
Therefore  where,  owing  to  a  threatened  bombardment,  the  autho- 
rities at  the  port  of  discharge  refused  for  several  days  to  allow 
the  discharge  of  cargo  to  proceed,  so  that  during  those  days 
neither  party  to  the  contract  could  perform  his  part  of  the  con- 
tract, it  was  held  that  the  loss  from  delay  must  fall  on  the  ship- 
owner (m). 

"Where  a  ship  was  to  sail  with  convoy,  and  demurrage  was  to  Wait  for 
be  paid  for  every  day  beyond  a  certain  number  of  days  that  she  ^'^^^^y- 
should  "  wait  for  convoy,"  this  was  construed  to  mean  that  it 
was  to  be  paid  until  the  convoy  was  reetdy  to  sail,  and  not  that 
the  freighter  was  to  be  discharged  on  the  arrival  of  the  convoy 
at  the  port  where  the  ship  lay  (»). 


Demurrage  ceases  on  the  day  of  sailing  from  the  port  of  Demurrage 
loading ;  and  if  the  ship  afterwards  puts  back,  owing  to  con-  a!ay?f  »il-^ 
trary  winds,  and  is  detained  in  port  by  ice  or  bad  weather,  the  ing. 
freighter  is  not  liable  (o).    Nor  is  he  liable  if  the  ship,  after  she 
is  loaded  J  is  detained  by  ice,  or  by  any  act  of  the  shipowner  {p). 

Demurrage  cannot  be  claimed  for  the  detention  of  a  ship  on 
acooimt  of  harbour  dues  payable  by  the  consignee,  as  in  such 
a  case  the  captain  should  pay  them  and  look  to  the  consignee 
for  repayment  {q). 


appliances  at  the  port.  But  Bee  Wright 
T.  The  New  Zealtmd  Shipping  Company ^ 
L.  R.,  4  Ex.  D.  166/"^  \ 

(m)  FordT.  Cotetwhrth/h.  R.,  4  Q. 

B.  127.     See  Cunningham  y.  Lunny  3 

C.  P.  D.  443. 

(«)  Launoy  y.  Werry^  4  Bro.  Pari.  0. 
630. 

(o)  Jamiewn  y.  Laurie^  6  Bro.  Pari.  C. 
474. 

(p)  Barrett  y.  Ihttton,  4  Gamp.  333 ; 
JPringle  y.  MoUett,  6  M.  &  W.  80  ;  Fur- 
nell  y.  Thomae,  5  Bin^.  188.  Special 
clauses  are  frequently  mserted  in  char- 
ter-parties to  meet  the  contingencies 
of  particular  trades.  Where  the  words 
*'  detention  \>j  ice  and  quarantine  not 


to  be  reckoned  as  lajing-days  *'  were 

inserted  in  a  grain  charter  from  Su- 

linah,   they  were  held  to  include  a  ^^    f 

delay  occasioned  by  the  lighters  which  ^^'^.^ 

were  bringing   the  cargo  down  the  p  ^/a  j*  ^.mm 

riyer  being  detained  by  ice,  although       ^'^^^  '^^^4^ 

the  shipowner  was  ignorant  of  the  dr-     ' 

cumstances  of  the  port,  and  although  ^ 

the  charterer,  by  using  greater  diB-     *** '  •/ 

gence,  might  haye  loaded  the  ^p  be-  *  <^>«^.-    ^^^  , 

fore  the  nayigation  was  interrupted. 

FLudetm  y.  Fde^  L.  R.,  2  Q.  B.  666 ; 

affinned  Gam.  Scac.,  L.  R ,  3  Q.  B. 

412. 

(q)  MoHer  y.  Jecke,  19  G.  B.,  N.  S. 
332. 
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by  Buperin 
cuxnbezit 
goods,  &o. 


"Where  the  parties  enter  into  a  positive  contract  that  the 
goods  shall  be  taken  out  of  the  ship  within  a  certain  number  of 
days  from  her  arrival,  this  contract  must  be  construed  strictly, 
and  demurrage  becomes  payable  for  any  delay  after  the  ship 
has  arrived  at  the  place  stipulated  beyond  the  period  fixed  upon, 
which  is  not  owing  to  the  default  of  the  shipowner;  even 
although  it  may  be  caused  by  an  accident  or  impediment  over 
which  the  freighter  has  no  control;  as,  for  instance,  by  bad 
Delaja  oanBed  weather  (r),  by  the  necessity  for  the  removal  of  superincimibent 
goods  («),  by  the  crowded  state  of  the  docks  into  which  the  ship 
has  entered  (^),  or  by  custom  house  or  government  restraints  or 
regulations  (u)  ;  and  this  has  been  held  to  be  so  even  although 
no  notice  of  the  ship's  arrival  has  been  given  to  the  consignees, 
or  to  the  indorsees  of  the  bill  of  lading  (x).  For,  although  this 
rule  may  appear  to  operate  harshly  as  against  the  consignees, 
they  might  have  protected  themselves  by  express  stipulation. 
Where  the  charterer  was  not  ready  to  load  when  the  ship's  turn 
came  and  so  eleven  days  were  lost,  and  when  her  turn  to  load 
came  round  again  she  was  delayed  three  more  days  by  wind 
and  a  crowded  harbour;  he  was  held  liable  for  the  fourteen 
days  (y).  If  the  delay  in  imloading  is  occasioned  by  an  im- 
proper interruption  by  the  shipowner,  the  above  rule  does  not 
apply,  since  in  such  a  case  the  detention  is  the  act  of  the  owner 
and  not  of  a  freighter;  but  it  is  not  every  interference,  for 
however  short  a  time,  that  will  put  an  end  to  the  obligation  of 
the  charterer  (s). 


(r)  nOs  V.  Bt/era,  1  Q.  B.  B.  244. 

(a)  Hartnan  v.  Gandolphi^  Holt,  N. 
P.  0.  36 ;  Leer  v.  Yatee,  3  Taunt.  387 ; 
Taylor  t.  Clayy  9  Q.  B.  713 ;  Strakerr, 
Kidd  and  Company^  3  Q.  B.  D.  223 ; 
Forteue  t.  Watneyj  id,  634 ;  and  see  the 
judgement  of  Parke,  B.,  in  Kell  v. 
Anderson,  10  M.  &  W.  602 ;  the  judg- 
ments in  the  Exchequer  Chamber  in 
Bricksen  v.  Barkworth,  3  H.  &  N.  894, 
and  the  same  case  in  the  Court  below, 
ib,  601.  It  is  apprehended  that  the 
rule  laid  down  in  the  text  is  the  true 
one,  and  that  the  cases  cited  above  are 
oorrectlj  decided,- although  Lord  Ten- 
terden,  in  Dobson  v.  Droop,  4  C.  &  P. 
112,  ruled  differently.  It  appears  to 
be  in  aU  cases  a  question  of  construc- 
tion of  the  contract  as  appearing  on 
the  charter-party  and  bill  of  lading. 
Possibly  in  the  last-mentioned  case  (as 


in  Soffers  v.  Hunter,  2  C.  &  P.  601), 
the  word  "  detention"  may  have  been 
used;  from  which  it  may  have  been  in- 
ferred that  demurrage  was  to  be  pay- 
able only  so  long  as  the  ship  was  wil- 
fully detained  by  the  freighter.  The 
insertion  of  a  few  words  in  the  charter- 
party  or  biU  of  lading  would  gpet  rid 
of  ail  difficulty  in  this  respect. 

(^)  Randall  v.  Lynch,  2  Camp.  362 ; 
and  see  supra,  p.  406. 

(m)  Blight  V.  Page,  3  B.  &  P.  296, 
note  {a) ;  Betsey  y.  Evans,  4  Camp.  131 ; 
Hill  V.  Idle,  ib.  327.  * 

{x)  Hartnan  ▼.  Clarke,  4  Camp.  169 ; 
Hannan  v.  Mont,  ib.  161. 

(y)  Jones  v.  Adamson,  I  Ex.  D.  60. 

(z)  Benson  v.  Blunt,  1  Q.  B.  870; 
Hansen  v.  Donaldson,  1  Sess.  Ca.,  4th 
series,  1066. 
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It  has  been  held,  that  in  computing  the  number  of  lay  dajs  Mode  of  com- 
Sundays  are  to  be  included,  unless  working  days  are  expresdy  ^^    ^  *^"' 
mentioned,  or  are  implied  by  the  context  (a),  or  there  be  any 
custom  to  the  contrary  (b).    In  one  case  the  jury  were  satisfied 
that  such  a  custom  existed  in  London  (c).    Where  no  division 
of  a  day  is  stipulated  for,  a  fraction  counts  as  a  whole  day  (d). 

The  contract  to  pay  demurrage,  which  is  contained  in  the  Parties  liable 
charter-party,  is  made  between  the  shipowners  and  the  freighters.  d^Sraffe 
But  where,  as  is  often  the  case,  the  bill  of  lading  mentions  the 
demurrage,  a  consignee  who  accepts  the  goods  under  it  may,  and 
generally  does,  become  liable  for  it  on  a  new  contract;  his 
acceptance  of  the  goods  imder  these  circumstances  being  evidence 
to  establish  an  agreement  on  his  part  to  pay  the  demurrage  {e). 

"Where  a  cargo  was  received  by  an  indorsee  of  a  bill  of  lading, 
which  made  the  goods  deliverable  "  against  payment  of  the  agreed 
freight  and  otf^r  conditionSy  as  per  charter-party,"  it  was  held 
that  the  juiy  might  infer  from  these  circumstances  a  contract  to 
pay  the  demurrage  stipulated  for  by  the  charter-party  (/). 

These  decisions  are  now  of  little  importance,  sintfe  by  the  Bills 
of  Lading  Act,  1855  (^),  s.  1,  every  consignee  of  goods  named 
in  a  bill  of  lading,  and  every  indorsee  to  whom  the  property 


(a)  Commercial  Steatmhip  Company^. 
Boulton,  L.  R.,  10  Q.  B.  846. 

(b)  Broion  v.  Johnson,  10  M.  &  W. 
331 ;  and  Nieman  v.  Moaa,  29  L.  J., 
Q.  B.  206. 

(e)  Cochran  t.  JRetberg,  3  Esp.  121. 

(d)  Commercial  Steamship  Company  y. 
BouUon,  ubi  sup.;  Hough  v.  Athya,  6 
Seas.  Cases,  4tii  series,  p.  961. 

(e)  JTarman  t.  Oandolphi,  Holt,-N. 
P.  G.  35 ;  Sartnan  t.  Mant,  4  Gamp. 
164  ;  and  see  ante,  p.  382.  A  jury  may 
find  that  such  an  agreement  exists, 
notwithstanding  that  the  receiver  of 
the  goods  at  the  time  he  received  them 
aUegBd  that  he  was  not  liable  to  pay 
demuzrage.  Wegener  v.  Smith,  15  G.  B. 
285. 

(/)  Wegener  v.  Smith,  ubi  sup,;  For- 
teus  V.  Watney,  3  Q.  B.  D.  534.  The 
wording  of  the  biU  of  lading  in  these 
cases  were  peonliar.  It  also  appeared 
in  the  former  case  that  the  demurrage 
had  accrued  by  reason  of  the  delay  of 
the  indorsee  at  the  port  of  discharge. 
In  Smith  V.  SieveHng,  4  E.  &  B.  945, 
where  the  words  of  the  bill  of  lading, 
under  which  the  goods  were  received, 
were  *' paying  for  the  said  goods  as 


per  charter-party,"  the  Exchequer 
Chamber  held,  that  the  indorsee  of  a 
bill  of  lading  so  framed  did  not,  by 
receiving  the  goods  at  their  destina- 
tion, make  himself  liable  to  pay  for 
demurrage  at  the  port  of  loading  ac- 
cording to  the  rate  stipulated  in  the 
charter-party ;  although  there  was  in 
the  charter  an  express  stiptdation  for 
a  lien  on  the  gfoods  for  such  demur- 
rage. And  where  a  carg^  was  shipped 
under  a  charter-party  by  which  the 
charterer  was  to  have  a  certain  num- 
ber of  days  for  loading  and  unloading, 
after  which  demurrage  was  to  be  paid, 
and  the  cargo  was  received  by  con- 
signees under  a  bill  of  lading  which 
contained  the  words  '*  he  or  they  pay- 
ing freight  as  per  charter-party,"  and 
in  the  margin  **  there  are  eight  work- 
ing days  for  unloading,"  it  was  held 
that  the  consignees  were  not  liable  for 
demurrage,  luthough  the  vessel  was 
detained. beyond  the  time  mentioned. 
Chappell  V.  Comfort^  10  C.  B.,  N.  S. 
808.. 

{g)  18  &  19  Vict.  0,  HI,  Appendix, 
p.  cLufvi. 
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passes  upon  or  by  reason  of  the  consignment  or  indorsement, 
is  subject  to  the  same  liabilities  in  respect  of  such  goods  as 
if  the  contract  contained  in  the  bill  of  lading  had  been  made 
with  himself. 
Cesser  danse.  It  is  usual  when  the  charterer  contracts  as  agent,  and  even 
when  he  is  a  principal  it  is  not  unfrequent,  to  insert  a  clause  in 
the  charter-party  providing  that  his  liability  shall  cease  when 
the  cargo  is  shipped.  In  such  a  case  the  charterer  is  not  liable 
for  demurrage  at  the  port  of  discharge  (A).  Whether  he  is 
exempt  from  demurrage  at  the  port  of  loading  will  depend  upon 
the  language  of  the  particular  clause  adopted.  Where  the 
words  were,  "  the  charter  being  concluded  by  the  charterer  on 
behalf  of  another  party  resident  abroad,  aU  liability  of  the 
charterer  shall  cease  as  soon  as  he  has  shipped  the  cargo,"  and 
no  lien  was  given  for  demurrage  at  the  port  of  discharge,  it 
was  held  that  this  did  not  relieve  him  from  liability  for  delay 
in  loading  (t).  If,  however,  the  words  are,  "the  liability  as  to 
all  matters  and  things  as  well  before  as  after  the  shipping  of 
the  cargo  shall  cease  as  soon  as  they  have  shipped  the  cargo," 
the  exemption  applies  to  demurrage  accruing  both  at  the  port  of 
loading  and  of  discharge  (A).  So  where  the  words  are,  "  char- 
terer's liability  to  cease  when  the  ship  is  loaded,"  the  captain 
having  a  lien  upon  the  cargo  for  freight  and  demurrage  (/). 

In  the  above  cases  great  stress  was  laid  upon  the  provision 
whereby  a  lien  is  given  to  the  shipowner,  and  there  has  been  a 
strong  tendency  to  treat  the  cesser  of  the  liability  and  the 
operation  of  the  lien  as  correlative,  so  that  the  liability  of  the 
charterer  is  to  cease  only  so  far  as  the  shipowner  has  a  lien  for 
demurrage,  unless  the  words  used  clearly  express  a  contrary  in- 
tention (m).    Where  a  charter  was  silent  as  to  lay  or  demurrage 


(A)  Offlesby  v.  TgUsiM,  E.  B.  &  E. 
930. 

(•]  ChrUtopherson  v.  Eanwm^  L.  R., 
7  Q.  B.  609 ;  Pederwny,  Lotinga,  6W. 
B.  290,  and  cases  cited  anUy  pp.  336, 
836.  Where  the  clause  ran  * '  aU  liability 
shaU  cease  as  soon  as  the  carg^  is 
shipped,  loading  excepted^**  it  was  held 
that  the  loading  excepted  extended  to 
delay  in  loadinflc,  and  that  the  char- 
terers remainea  liable  for  delay  al- 
though they  had  loaded  a  complete 
cargo.  Lister  y.  Van  Haantbergen,  1 
Q.  B.  D.  269. 

{k)  Milvain  ▼.  Perez,  3  E.  &  E.  496. 

(/)  Francesco  v.  Maseey,  L.  R.,  8£x. 


101 ;  Kisch  V.  Cory,  L.  R.,  10  Q.  B. 
663.  The  principle  acted  upon  in 
these  cases  nas  been  held  to  apply 
although  the  oonsigpee  is  the  agent  of 
the  charterers  and  consignees  who  are 
exporting  for  their  own  use.  Sanguis 
netti  V.  Pacific  Steam  Naicigatum  Com* 
pang,  2  Q.  B.  D.  238.  See  also  French 
V.  Gerber,  2  C.  P.  D.  247,  where  the 
exoneration  clause  was  hdd  to  apply 
to  omissions  by  the  charterers  to  give 
orders  as  to  the  port  of  discharge,  and 
to  giving  orders  to  discharge  at  an 
unsafe  port,  whereby  the  shipowner 
was  delayed, 
(m)  Where  the   language   of   the 
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days,  but  oontained  a  dause  that  the  charterer's  liability  should  ^ 
oease  upon  shipping  the  cargOy  provided  the  same  should  be 
wortii  the  freight  on  arrival,  the  captain  having  an  absolute 
lien  'on  it  for  demutrage,  and  a  delay  occurred  in  loading,  it 
was  held  that,  as  the  lien  for  demurrage  could  there  apply  only 
to  detention,  as  distinguished  from  demurrage  properly  so  called, 
the  charterers  were  exempt  from  liability  (n).  In  a  more  recent 
case  where  the  charter  contained  no  clause  for  demurrage  at  the 
port  of  lading,  merely  providing  that  the  cargo  should  be  loaded 
in  the  '^  customary  manner,"  but  as  to  the  port  of  discharge  pro- 
vided for  working  days  and  demurrage,  and  that  the  ship  should 
have  an  absolute  lien  on  cargo  for  freight  and  demurrage,  "  the 
charterer's  liability  to  any  clauses  in  this  charter  ceasing  when 
he  has  delivered  the  cargo  alongside  ship:"  it  was  held  that 
the  e:xemption  of  the  charterer  and  the  lien  clause  applied  only 
to  demurrage  at  the  port  of  discharge,  and  not  to  damage  for 
delay  at  the  port  of  loading  (o). 

The  master  cannot  sue  for  demurrage  in  his  own  name  unless  When  master 
it  is  mentioned  in  the  bill  of  lading  (p),  or  unless  the  bill  of  SSIi^^!' 
lading  contains  an  express  stipulation  on  the  breach  of  which 
the  payment  of  demurrage  is  implied,  as  where  it  provides  that 
the  vessel  shall  take  her  regular  turn  in  unloading  (q). 

A  claim  for  demurrage  seems  to  be  within  the  jurisdiction  County  Court 
of  a  County  Court  having  admiralty  jurisdiction  (r).  ^^Soti^ 

Stoppage  in  transitu  is  a  subject  which  belongs  properly  to  Stoppage  nr 
the  general  mercantile  law ;  but  as  questions  juising  out  of  this  "^2"^^- 
right  often  render  it  difficult  for  shipowners  and  masters  to 
ascertain  to  whom  goods  are  to  be  delivered,  it  is  necessary  to 
notice  shortly  the  principles  by  which  this  right  is  regulated. 


charter  is  irach  that  the  charterer  is 
clearly  exempted  from  both  antecedent 
and  future  liabilitiee,  the  question  of 
lien  is  immaterial,  but  if  the  words 
admit  of  either  construction  the  Court 
will  lean  to  tbe  more  equitable  view, 
and  hold  that  liability  as  to  antecedent 
breaches  is  to  oease,  only  so  far  as  an 
equiyalent  lien  is  given.  J'reneh  v. 
Gerber,  1  0.  P.  D.  737. 

(n)  £anniiter  v.  BresktueTf  L.  R.,  2 
C.  jP.  497.  See  the  observations  on 
this  case   in  Oray  v.   CarTf  and   in 


Loehart  v.  Falkj  pott. 

(o)  Loekart  v.  Falk,  L.  R.,  10  Ex. 
132.  See  also  Gray  v.  Carr^  L.  R..  6 
Q.  B.  622. 

{p)  Brounek&r  r.  Scott ^  4  Taunt.  1 ; 
Evans  v.  Forster,  1  B.  &  Ad.  118  ;  Jet' 
ton  V.  SoUy^  4  Taunt.  52  ;  ante^  p.  112, 
and  the  cases  cited  above. 

(q)  Cawthron  v.  Trieketty  15  C.  B., 
N.  S.  754. 

(r)  Brown  v.  Oumert  of  the  Alina,  5 
Ex.  D.  227 ;  The  Cargo  ex  Argot,  L.  R., 
5  P.  C.  134.    See  ante,  p.  401. 
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Whereiii  The  right  of  stoppage  in  transitu  is  a  right  oonferred  on  the 

ng  oonnstfl.  ^jj^pj^j^  vendor  of  goods  to  stop  them,  on  the  hankruptoy  or 
insolvency  of  the  vendee,  before  they  have  reached  his  actual 
or  constructive  possession ;  and  to  resume  possession  of  them, 
so  as  to  put  himself  in  the  same  position  as  if  he  had  not  parted 
with  them.  The  origin  of  the  right  is  doubtful  (ff) ;  and  the 
effect  of  its  exercise  on  the  contract  of  sale  is  not  clearly 
settled  (A) ;  but  it  rests  obviously  on  a  broad  principle  of 
justice.  It  was  formerly  enforced  both  at  common  law  and 
in  equity  (t),  and  it  has  been  recognized  in  many  of  the  foreign 
systems  of  law  (k). 

The  very  definition  of  this  right  implies  that  there  must  be 
some  intermediate  agency  between  the  vendor  and  the  vendee ; 
there  must  be  a  transit^ — a  passage  of  the  goods  from  the  one  to 
the  other, — and  this  conveyance  is  generally  effected  by  the 
agency  of  a  carrier. 


How  long 
tmiflit  oon* 
tinxiee. 


The  general  rule  is,  that  the  transitua  continues,  and  that 
consequently  the  right  of  stoppage  exists  until  the  goods  arrive 
at  the  actual  or  constructive  possession  of  the  vendee  or  con- 
signee, as  owner  (/).  In  the  earlier  cases  it  was  considered 
that  nothing  but  an  actual  delivery  to  the  consignee  would 
defeat  the  exercise  of  the  right ;  but  this  doctrine  has  been  long 
abandoned  (m) ;  and  now  the  question  always  is,  have  the  goods 


(tji)  See  the  judgment  of  Lord  Abin- 
ger,  C.  B.,  in  Oibson  y.  Carruthert,  8  M. 
-k  W.  321.  The  first  case  in  which  the 
principle  appears  to  have  been  acted 
upon  in  our  Courts  is  Wiseman  v.  J  ««- 
deput,  2  Vem.  203. 

(h)  See  Bloxatn  t.  Sanders^  4  B.  &  C. 
941 ;  Clay  r.  Harriton,  10  B.  &  C.  99; 
and  the  judgment  of  Parke,  B.,  in 
JFenturorth  ▼.  Outhtcaiie,  10  M.  &  W. 
436.  The  better  opinion  is,  that  it 
does  not  rescind  the  contract.  Jb.f  and 
see  the  notes  to  Ziekbarroto  v.  Maaon^ 
1  Smith's  L.  0.  (8th  edit.)  810;  SchoU- 
man  y.  The  Lancashire  and  Yorkshire 
Rail,  Company,  L.  B.,  2  Ch.  332  ;  Ben- 
jamin on  the  Contract  of  Sale,  723 — 725 
(edit.  1873).  This  right  arises  properly 
only  in  cases  in  which  the  consignee 
has  become  bankrupt  or  insolvent ;  but 
a  right  of  a  similar  nature  may  exist  in 
other  cases  by  contract.  See  TTt/m- 
hursi  V.  Botcker,  2  M.  &  Gr.  792 ;  S.  C, 
7  M.  &  Gr.  882  ;  and  the  judgment  in 
The  Constantia,  6  Rob.  321 .  The  (mes- 
tion  is  discussed  in  Smith's  Merc.  Law 
(6th  ed.)  554,  note  [b) ;  and  the  learned 


author  thinks  that  a  general  inability 
to  pay,  evidenced  by  stoppage  of  pay- 
ment, is  sufficient  to  satisfy  the  rule, 
although  there  has  been  no  actual  in- 
solvency. See  further  as  to  this  right, 
Paley's  P.  &  A.  c.  4,  s.  5. 

(»)  Schotsman  v.  The  Lancashire  and 
Yorkshire  Railway  Company ,  L.  R.,  2 
Ch.  332.  The  vendor  can  only  claim 
his  goods  back  again ;  he  cannot 
recover  the  insurance  upon  them 
should  they  have  been  damaged  in  the 
transit.  Bemdtson  v.  Strang ^  L.  R.,  3 
Ch.  688. 

(k)  See  the  judgment  in  Gibson  r, 
Carruthers,  8  M.  &  W.  321. 

(/)  See  the  judgment  of  Tindal,  C.  J., 
in  Juckson  v.  Nichol,  5  N.  C.  616 ; 
Heinekey  v.  Earle,  8  E.  &  B.  410 ;  and 
the  cases  there  cited. 

(m)  Hunter  v.  Beal^,  cited  8  T.  B. 
466,  where  Lord  Mansfield  used  the 
expression  '  *  the  goods  must  have  oome 
to  the  corporal  touch  of  the  vendees." 
But  see  EUis  ▼.  Hunt,  3  T.  R.  464  ; 
Dixon  V.  Baldwen,  6  East,  176  ;  Litt  v. 
Cowley,  7  Taunt.  169. 
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arriyed  at  the  actual  destination  originallj  contemplated  bj  the 
vendee,  or  have  they,  in  the  meantime,  come  to  his  actual  or 
constructive  possession  ?  "Where  the  destination  of  the  goods  is 
left  in  doubt  under  a  charter-party,  but  a  port,  of  call  is  named 
therein  where  the  vessel  must  touch,  for  orders  where  to  proceed 
to,  the  arrival  of  the  vessel  there  does  not  end  the  transitus,  and 
a  stoppage  of  the  goods  thereat  would  under  ordinary  circum- 
stances be  valid  (n). 

The  carrier  being  usually  a  mere  agent  for  the  passage  of  the  General  effect 
goods,  his  possession  is  not  in  general  the  constructive  posses-  ^  carrier!^  ^ 
sion  of  the  vendee ;  at  least,  so  far  as  to  interfere  with  the  right 
of  stoppage ;  even  although  the  vendee  may  have  specially 
appointed  him  (o).  And  in  ordinary  cases  the  transit  continues 
as  long  as  the  goods  are  in  the  carrier's  possession,  not  only  in 
the  actual  course  of  the  journey  or  voyage,  but  even  while  they 
are  in  a  place  of  deposit  connected  with  their  transmission,  such 
as  a  warehouse  {p).  If,  however,  the  vendee  take  them  out  of 
the  possession  of  the  carrier  before  their  arrival,  whether  with 
or  without  his  consent,  there  seems  to  be  no  doubt  that  the 
transit  is  at  an  end ;  although  the  carrier,  in  the  absence  of  his 
consent,  might  have  a  right  of  action  against  the  vendee  for  so 
doing.  So,  there  may  be  a  constructive  possession  by  the 
vendee  although  the  goods  are  still  in  the  carrier's  hands,  as 
where  the  latter  enters  expressly,  or  by  implication,  into  a  new 
agreement,  distinct  from  the  original  contract  for  carriage,  to 
hold  the  goods  for  the  consignee  as  his  agent,  not  for  the  pur- 
pose of  expediting  them  to  the  place  of  original  destination 


(«)  Fraser  v.  Witt,  L.  R.,  7  Eq.  64. 

(o)  Bsmdston  v.  Strang,  L.  B.,  4 
Eq.  481;  /*.,  3  Ch.  688,  690;  Ex 
parte  fFatson,  In  re  Love,  6  Ch.  D.  35 ; 
£x  parte  Cooper,  In  re  MaeLaren,  11 
Ch.  D.  68 ;  Ex  parte  Rosevear  China 
Clay  Company,  In  re  Cock,  4  ib.  660, 
where  James,  L.J. ,  said,  *' The  autho- 
rities show  that  the  vendor  has  a  right 
to  stop  in  transitu  untU  the  goods  have 
actuaUy  got  home  into  the  hands  of 
the  purchaser,  or  of  some  one  who 
receives  them  in  the  character  of  his 
servant  or  agent.  That  is  the  cardinal 
principle.  In  order  that  the  vendor 
shoula  have  lost' that  right  the  gfoods 
must  be  in  the  hands  of  uie  purchaser, 
or  of  some  one  who  can  be  treated  as 


his  servant  or  agent,  and  not  in  the 
hands  of  a  mere  intermediary.  See 
also  Rodger  v.  Le  Comptoir  d^Eeeompte  de 
Paris,  L.  R.,  2  P.  C.  393. 

{p)  MUU  V.  Ball,  2  B.  &  P.  457 ; 
Hoist  V.  Tdumal,  1  Esp.  240 ;  Hodgson 
V.  Lay,  7  T.  R.  440.  See  Ex  parte 
Barrow,  In  re  Worsdell,  6  Ch.  D.  783 ; 
where  goods  were  shipped  on  board  a 
steamer  for  delivery  to  the  purchaser 
at  Falmouth,  the  goods  were  discharged 
at  Faknouth,  and  taken  to  the  ware- 
house of  an  agent  of  the  steamship 
company,  and  it  was  held  that  the 
transitus  had  not  ended  on  the  transfer 
of  the  goods  to  the  warehouse  of  C, 
who  held  them  as  a  forwarding  agent 
only. 
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pursuant  to  that  oontraot,  but  in  a  new  character,  for  the  pur- 
pose of  custody  on  his  own  account,  and  subject  to  some  new 
order  to  be  given  to  him  {q).  So,  when  the  goods  have  arrived 
at  the  termination  of  the  trarmtm  prescribed  by  the  vendor, 
and  the  purchaser  has  by  indorsing  bills  of  lading  representing 
the  goods  to  his  agent  enabled  him  to  obtain  possession  of  them, 
the  right  of  stoppage  in  transitu  is  at  an  end,  notwithstanding 
that  the  goods  remain  to  be  forwarded  by  another  stage  of 
transit  to  the  purchaser,  and  that  his  agent,  who  has  the  pos- 
session of  the  goods,  is  the  person  by  whom  the  goods  are  to  be 
so  forwarded  (r). 

Effect  on  There  are  also  other  acts  by  which  an  actual  or  constructive 

feren<»Tdth"  possession  may  be  taken  by  the  vendee,  although  the  goods 
th6  carrier  by  j^^ye  not  been  delivered  at  their  ultimate  destination.  Thus, 
where  the  vendee,  having  notice  that  the  goods  had  arrived  at 
the  carrier's  warehouse,  removed  part  of  them,  and  left  the 
residue  after  taking  samples,  requesting  the  carrier  to  allow 
them  to  remain  in  the  warehouse  for  his  convenience  imtil  he 
should  send  further  directions,  it  was  held  that  the  transit  was 
determined,  as  the  vendee  had  by  his  own  act  prevented  the  de« 
livery  («).  Where  goods  were  sent  by  the  direction  of  the  vendee 
to  a  place  at  which  he  did  not  reside,  and  when  they  reached  it 
they  were  left  in  a  warehouse  belonging  to  third  parties,  who 


(q)  See  the  judgment  in  Whitehead 
Y.  Anderton,  9  M.  &  W.  634 ;  Tucker 
T.  Humphrey^  4  Bing.  616.  A  mere 
promise  by  the  mate  to  the  consignee 
that  the  goods  shall  be  delivered  to 
him  as  soon  as  they  can  be  got  at, 
does  not  determine  the  trantitus, 
Coventry  y.  Oladetone,  L.  B.,  6  £q. 
44.  A  delivery  to  a  carrier  selected 
by  the  vendor  may  be  sufficient  evi- 
dence of  a  delivery  to  support  a  count 
for  g^oods  sold  and  delivered;  but  it 
LB  not  enough  to  satisfy  the  17th  sec- 
tion of  the  Statute  of  Frauds.  Mere- 
dith V.  Meiffh,  2  E.  &  B.  364 ;  Coombe 
V.  The  Brietol  and  Exeter  Railtcay 
Company f  3  H.  &  N.  610.  See  also 
as  to  what  is  evidence  of  the  ac- 
ceptance of  gY>ods  in  a  warehouse  by 
a  purchaser,  Castle  v.  Sucorder^  6  H. 
&  N.  281 ;  S,  C,  in  Cam.  Scaco.,  6  t^. 
828. 

(rj  In  re  JFhittcorthf  Ex  parte  Gibbee, 
1  Cn.  D.  101.  In  tiiat  case,  cotton 
was  consigned  to  the  vendor's  agent 


at  Liverpool,  to  whom  the  bills  of 
lading  were  also  sent  by  the  vendor, 
the  bills  of  lading  provided  for  tiie 
delivery  of  the  cotton  at  the  port  of 
Liverpool  to  order  or  assigns.  On 
the  arrival  of  the  cotton  at  Liverpool, 
the  purchaser  sent  to  the  vendor's 
agent  his  acceptance  for  the  price  of 
the  cotton,  and  the  bills  of  lading 
were  then  sent  to  the  purchaser,  who 
indorsed  them,  and  sent  them  to  the 
manager  of  a  railway  company,  who 
obtained  possession  of  the  cotton,  and 
forwarded  it  by  his  railway  to  the 
purchaser,  who  lived  in  Yorkshire; 
it  was  held,  that  the  traneitue  pre- 
scribed by  the  vendor  ended  at  Liver- 
pool, ana  that  after  the  cotton  had 
been  delivered  there  to  the  railway 
company  as  agents  for  the  purchaser, 
the  vendor  h^  no  right  to  stop  it  in 
transitu. 

(«)  Foster  v.  Frampton,  6  B.  &  C. 
107. 


AND   ITS   INCIDENTS. 


417 


were  wholly  unconnected  with  the  carrier,  and  who  had  been 
previously  in  the  habit  of  receiying  goods  for  the  Tendee  and 
of  holding  them  at  his  risk  until  he  fetched  them  away  or  gave 
further  orders,  without  charging  him  any  warehouse  rent,  it  was 
held  that  the  carrier's  duty  was  complete,  and  that  the  goods 
having  been  delivered  to  an  agent  of  the  vendee  the  transit  was 
at  an  end  (t).  It  appears  also  to  be  clear,  that  if  the  goods  are 
delivered  at  the  warehouse  of  any  wharfinger,  packer,  or  other 
middleman,  which  the  vendee  uses  as  his  own,  or  even  if  they 
are  left  at  the  warehouse  of  the  vendor,  which  the  vendee  uses 
as  his  own  by  paying  a  warehouse  rent,  the  transit  may  be, 
and  ordinarily  will  be,  determined  (u).  The  mere  fact,  however, 
that  rent  has  been  charged  by  the  vendor  will  not  affect  the 
question  if  the  goods  remain  in  his  warehouse  and  under  his 
control  (a-). 

So,  the  exercise  by  the  vendee  of  acts  of  dominion  and  owner-  Of  aots  of 
ship  over  the  goods,  such  as  taking  samples  under  circumstances  dc^^by^^ 
which  show  that  it  is  done  with  the  intention  of  taking  posses-  vendee, 
sion  of  the  whole,  vrill  determine  the  transit  (y).    Thus,  where 
goods  bought  for  exportation  were  sent  to  the  vendee's  shipping 
agents  to  be  forwarded  abroad,  and  after  they  had  been  shipped 
by  them  were  relanded  and  sent  back  to  the  vendors  to  be 
repacked,  and  the  vendee  became  bankrupt  whilst  the  goods 
were  in  their  possession  for  this  purpose,  it  was  held,  that  the 
vendors  had  acquired  no  new  right  by  this  re-delivery,  and  that 
the  transit  had  been  determined  by  the  delivery  to  the  shipping 
agents,  or,  at  all  events,  by  the  exercise  of  acts  of  ownership 
by  the  vendee  (s).    Indeed,  it  may  be  stated  as  a  general  rule, 
that  whenever  it  appears  that  the  carrier,  or  other  agent  in  whose 
possession  the  goods  are,  is  not  merely  an  agent  for  the  passage 


(t)  Dodson  y.  JTmtworth,  4  M.  &  Gr. 
1081 ;  see  also  JTmtworth  v.  OuthwaiUj 
10  M.  &  W.  436 ;  Dixon  y.  Baldwm,  5 
East,  175. 

(u)  See  the  judgment  in  Seott  y. 
Pettit,  3  B.  &  P.  469 ;  And  Leeds  y. 
Wright^  ib.  320 ;  Richardson  v.  Goss,  ib. 
119;  Hurry  T,  Mangles,  1  Oamp.  452; 
Rows  y.  JHekfordy  8  Taunt.  83 ;  Alkn 
V.  Oripper,  2  O.  &  J.  218. 

(x)  Miles  y.  Oorton,  2  Or.  &  M.  504. 

(y)  Foster  y.  Frampton,  6  B.  &  G. 
107  ;  Dixon  y.  Tales,  5  B.  &  Ad.  313 ; 
Jones  y.  Jones,  8  M.  &  W.  431.     It 

M.P. 


would  seem  that  where  the  goods  are 
left  in  the  oairier's  possession,  aots  of 
marking  or  of  taking  samples  done  by 
the  yendee  with  the  intention  of  taking 
a  oonstructiye  possession,  must,  in 
order  to  be  effectual,  be  aocompanied 
with  such  oiroumstanoes  as  denote  that 
the  carrier  was  intended  to  keep,  and 
assented  to  keep,  the  goods  as  an 
ag«nt  for  custody.  See  uie  judgment 
in  Whitehead  y.  Anderson,  9  M.  &  W. 
535. 

(2)   Valpy  y.  Gibson,  4  C.  B.  837. 

E  t 
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of  the  goods,  and  does  not  hold  them  for  the  purposes  of  the 
transmission,  and  it  is  not  intended  necessarily  that  they  should 
ever  come  otherwise  into  the  possession  of  the  vendee  than  by 
being  in  that  of  this  agent,  the  transit  is  determined  (a). 

And,  on  the  other  hand,  the  right  to  stop  may  still  exist 
although  the  vendee  has  taken  possession  of  the  goods,  if  it 
appear  that  he  did  so,  not  as  ownevy  but  in  order  to  hold  them 
for  the  vendor  (J). 

Of  delivery  A  delivery  to  the  vendee  on  board  his  own  ship  ordinarily  puts 
▼endee*8  own  OH  end  to  the  right  to  stop  {c).  And  this  may  be  so,  although 
■*"P'  the  ship  be  not  expressly  sent  for  them,  but  is  used  at  the 

time  as  a  general, ship  {d).  Where  the  ship  was  chartered  to 
the  vendee  for  three  years,  and  employed  by  him  to  convey  the 
goods,  not  to  himself,  but  abroad,  on  a  speculation  of  his  own, 
a  delivery  on  board  was  held  to  be  a  delivery  to  himself  (e). 
But  the  mere  fact  of  the  ship  having  been  chartered  by  the 
vendee  does  not  make  her  his  own  ship,  so  as  to  make  a 
delivery  on  board  that  ship  necessarily  a  delivery  to  him  (/). 
The  goods  must  be  delivered  to  be  carried  on  behalf  of  the  vendee^ 
for  if  it  appears  from  the  fact  of  the  bill  of  lading  making 
them  deliverable  to  the  order  of  the  vendor,  or  otherwise, 
that  it  is  the  intention  of  the  vendor  to  preserve  his  title  to 
them  until  some  further  act  is  done,  this  would,  it  seems,  be  a 
delivery  to  the  master  to  carry  for  the  vendor ^  even  although  the 
ship  might  be  that  of  the  vendee,  and  the  right  to  stop  would 
still  exist.  Even,  however,  where  the  bill  of  lading  is  so  framed, 
it  is  a  question  for  the  jury,  looking  at  all  the  facts  of  the  case, 


(a)  Faley's  P.  &  A.  c.  4,  8.  6 ;  and 
see  the  judgment  in  Van  CasUel  y. 
looker,  2  Ex.  691. 

{b)  Jamet  v.  Otifin,  2  M.  &  W.  623. 
In  Zitt  V.  Cowley y  7  Taunt.  169,  it  was 
held  that  a  deliyery  of  the  goods  by 
the  oarrier  to  the  vendee  by  mistake, 
after  a  notice  from  the  vendor  to  stop 
tiiem,  did  not  deprive  the  vendor  of 
his  right  of  stoppage.  But  it  may  be 
doubted  whether  this  decision  is  con- 
sistent with  the  gpeneral  principles  ap- 
plicable to  cases  of  stoppage  in  tran- 
situ, and  whether  the  Irue  view  was 
not  that,  as  between  the  vendor  and 
the  vendee,  the  transit  was  determined 
although  the  vendor  might  have  a 
remedy  against  the  carrier.  See  0ox4 
V.  Harden,  4  East,  211 ;  and  Heinekey 
V.  EarUy  8  E.  &  B.  410,  and  the  cases 


there  cited.  BoUon  v.  LaneaeMre  md 
Yorkshire  Railway  Company^  L.  R.,  1 
0.  P.  431. 

{e)  Ogle  v.  Atkineon,  6  Taunt.  769; 
Van  Casteel  v.  Booker,  2  Ex.  699; 
Iktmer  v.  The  Liverpool  Doeke  Co,,  6 
Ex.  643.  But  see  Mercantile  Bank  v. 
Gladstone,  L.  B.,  3  Ex.  233,  and  see 
supra,  p.  347,  n.  (p), 

{d)  Schotsmann  v.  Lancashire  and 
Yorkshire  Bailway  Company,  L.  R.,  2 
Ch.  332,  reversing  the  decision  of 
the  M.  B.,  L.  B.,  1  Eq.  349. 

{e)  Fowler  v.  M'Taggart,  dted  1 
East,  622  \S,C,,Z  East,  388. 

(/)  Bohtlingk  v.  Inglis,  3  East,  381. 
In  the  earlier  oases  it  was  holden 
otherwise.  See  Inglis  v.  Usherwood.  1 
East,  613. 
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whether  the  delivery  was  really  on  behalf  of  the  vendor  or  on 
that  of  the  vendee  (^).  In  a  modem  case,  A.,  a  planter  residing 
in  Jamaica,  being  indebted  to  B.,  a  merchant  residing  in  London, 
in  a  larger  amoimt  than  the  value  of  certain  sugars,  shipped 
them  on  board  a  ship  belonging  to  B.,  which  was  used  to  carry 
supplies  to  Jamaica  to  the  estates  of  A.  and  to  bring  back  con- 
signments from  him  and  others,  and  was  then  employed  for  this 
purpose.  The  master  signed  and  delivered  to  A.  a  bill  of  lading 
by  which  the  goods  were  to  be  delivered  to  B.  in  London,  he 
paying  freight ;  but  afterwards  A.  made  an  indorsement  on  the 
biU  that  the  goods  were  only  to  be  delivered  to  B.  if  he  gave 
Beourity  for  certain  payments ;  and  that  otherwise  they  were 
to  be  delivered  to  A.'s  agent.  A.  then  indorsed  and  delivered 
the  biU  to  a  third  person,  to  whom  he  was  indebted  in  more 
than  the  value  of  the  goods.  It  was  held,  that  A.  had  a  right 
to  change  the  destination  of  the  goods  before  the  delivery  of 
them,  or  of  the  bill  of  lading  to  B.,  and  that  the  property  in 
them  had  not  passed  to  B.  (A).  And  where  goods  were  sold  and 
shipped  at  Hull  on  board  a  vessel  chartered  by  the  buyer,  "  to 
be  paid  for  in  cash  against  bill  of  lading  in  the  hands  of  the 
seller ;  agent  in  London,"  it  was  held  that  no  property  passed 
to  the  buyer  until  this  condition  was  fulfilled,  and  that  the  price 
being  unpaid,  the  seller  was  entitled  to  stop  the  delivery  (t). 

Where  goods  sold  in  London  "  free  on  board,"  to  be  paid  for 
on  delivery  on  board  by  bUl  or  cash  at  a  certain  discount,  were 
shipped  on  a  vessel  selected  by  the  vendee,  and  the  vendor 
elected  to  take  a  biU,  and  it  appeared  that  by  the  custom  of  the 
port  the  expression  ^^  free  on  board  "  indicated  that  the  vendee 
was  considered  as  the  shipper,  although  the  vendor  was  to  pay 
the  expenses  of  shipment,  it  was  held  that  the  transit  was  deter- 
mined  by  the  delivery  on  board  and  receipt  of  the  bill  (A). 


(ff)  Wait  V.  Baker,  2  Ex.  1 ;  Van 
Catteel  v.  Booker ,  ib,  691 ;  Turner  ▼. 
Trwteet  of  Liverpool  Dock  Company,  6 
Ex.  643;  Ellertkaw  v.  Magniae,  ib, 
670 ;  Jenkyns  v.  Brown,  14  Q.  B.  496  ; 
Browne  v.  Sare,  3  H.  &  N.  484,  and 
Broton  v.  North,  8  Ex.  1.  See  also 
Craven  y.  Byder,  6  Taunt.  423 ;  Buck 
T.  Hatjleld,  6  B.  &  A.  632 ;  Joyce  v. 
Swann,  17  C.  B.,  N.  S.  84 ;  Berndtson 
V.  Strang,  L.  B.,  4  Eq.  481 ;  3  Ch. 
688 ;  Gumm  y.  Tyrie,  4  B.  &  S.  680 ; 
8,  C,  in  Cam.  Scao.,  6  B.  &  S.  298; 
JV-a*w  V.  Witt,  L.  R.,  7  Eq.  64. 


(A)  Mitchell  y,  Ede,  11  A.  &  E.  888. 
This  was  not  a  case  of  stoppage  in 
transitu.  See  also  as  to  the  ^ect  of 
the  delivery  of  goods  to  a  carrier. 
Meredith  y.  Meigh,  2  E.  &  B.  364 ; 
Coombs  y.  The  Bristol  and  Exeter  Bail' 
way  Company,  3  H.  &N.  610 ;  Seinekey 
y.  Earle,  8  E.  &  B.  410. 

(t)  Moakes  v.  Nieolson,  19  C.  B., 
N.  S.  290. 

(k)  Cowasjee  v.  Thompson,  6  Moo.  P. 
C.  C.  165.  See  also  Browne  y.  Hare,  3 
H.  k  N.  484 ;  8,  Cm  Gam.  Soao.,  4 
ib,  822;  and  Green  y.  8iehel,  7  0.  B., 
N.  S.  747. 
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Of  Bale  of 
goodflin  a 
warehouse. 


There  are  also  oases  in  wliiohy  although  there  is  no  transit,  in 
the  ordinary  sense  of  the  word,  between  the  vendor  and  the 
vendee,  yet  questions  of  stoppage  may  arise.  As  where  goods 
are  sold  whilst  in  the  possession  of  a  warehouseman,  wharfinger, 
or  other  agent,  who  holds  them  for  the  vendor,  and  the  transfer 
of  the  possession  is  merely  symboUoal. 

The  general  rule  is,  that  if  a  delivery  order  is  given  by  the 
vendor  to  the  vendee,  and  the  agent  who  holds  the  goods  assents 
to  it  by  transferring  them  in  his  books,  or  otherwise,  (or  even, 
it  would  seem,  if  he  does  not  assent,)  and  no  acts  remain  to  be 
done  by  the  vendee  which  are  essential  to  the  completion  of  the 
oontr«ujt, — such,  for  instance,  as  weighing,  measuring,  or  separat- 
ing the  goods,  so  as  to  ascertain  their  quantity,  value,  or  identity, 
— ^the  right  of  stoppage  is  goae  (/) .  The  mere  giving  of  a  delivery 
order  does  not  operate  as  a  constructive  delivery  of  the  goods  (w) ; 
and  it  is  dear  that  the  transfer  of  a  delivery  order  has  not  the 
peculiar  operation  of  the  indorsement  of  a  biU  of  lading,  so  as  to 
pass  the  property  in  goods  which  are  at  sea,  and  not  in  the  pos- 
session of  the  agent  on  whom  the  order  is  made  (n). 

It  must  also  be  recollected,  that  the  question  as  between  the 
vendee  and  the  warehouseman  or  agent,  in  these  cases,  is  not 
always  the  same  as  that  between  the  vendee  and  the  vendor ; 
for  if  the  agent  acknowledges  to  the  vendee  that  he  holds  the 
goods  for  him,  he  cannot  afterwards  set  up  the  right  of  the 
vendor  to  stop  them  (o).  Where,  however,  goods  were  sold  at 
Liverpool,  and  at  the  time  of  the  sale  they  were  in  the  ware- 
house of  the  vendors,  who  gave  to  the  vendee  a  delivery  order 
acknowledging  that  they  held  the  goods  to  his  order,  and  evi- 
dence was  given  that  by  the  usage  of  Liverpool  the  invariable 
mode  of  delivering  goods  sold  while  in  warehouse  was  that  the 


(/)  WithersY.  Li/St^olt,  IS;  Zuinffer 
T.Samuda,  ib,  396;  S,C.,7  Taunt.  265; 
Zucas  T.  Dorrien^  ib.  278 ;  Sammondr. 
Anderaotij  1 N.  K.  69;  ffanton  r.  Meyer, 
6  East,  614 ;  Harman  r.  Anderson^  2 
Camp.  343 ;  Swanwiek  y.  Sotkem,  9  A. 
&  E.  895 ;  Wood  y.  TasaeU,  6  Q.  B.  234 ; 
Tanner  y.  SeoveU,  14  M.  &  W.  28; 
Laehington  v.  AtherUmy  7  "Mi.  &  Gr. 
360.  If  a  delivery  order  is  lodged 
with  a  warehouse-keeper,  and  he  ac- 
cepts it,  he  becomes  the  agent  of  the 
vendee  who  lodges  it,  and  cannot  con- 
test his  title  or  daim  a  lien  on  the 
goods.  See  the  judgment  of  Lord 
CampbeU,  G.  J.,  in  Fearton  v.  Dawson, 
1  E.,  B.  &  E.  456.  See  also  as  to 
what  are  sufficient  acts  of  appropria- 


tion to  vest  the  property  of  goods  in 
a  vendee,  Langton  v.  Higgina,  4  H.  & 
N.  402 ;  and  Castle  v.  Stoorder,  5  H.  & 
N.  281 ;  S,  C.  in  Gam.  Scaoc.,  6  ib. 
828. 

(m)  JStEwan  v.  Smith,  2  H.  L.  0. 
309. 

(fi)  Akerman  v.  JIttmphreg,  1  G.  &  P. 
63 ;  recognized  in  Tucker  v.  Humphrey, 
4  Bing.  616;  and  Jenkyna  v.  Usbome, 
7  M.  &  Gr.  678.  And  see  as  to  the  force 
of  delivery  orders,  Ounn  v.  Bolkow 
Vaughan  and  Company,  L.  K.,  10  Gh. 
732  ;  The  Imperial  Bank  v.  The  London 
and  St.  Catherine^  Bock  Company,  5 
Gh.  D.  195. 

(o)  StonardY.  Bunkin,  2  Gamp.  344; 
ffatcea  y.  Watson,  2  B.  &  G.  640. 
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vendors  should  hand  delivery  orders  to  the  vendees,  the  Court 
held  that,  as  between  the  vendor  and  the  vendee,  the  right  of 
lien  was  not  divested  by  the  giving  of  the  delivery  order  (p). 

"We  have  already  seen  that  the  bond  fide  negotiation  of  the  Of  indorae- 
biU  of  lading,  that  is  to  say,  the  transfer  of  it  by  a  bond  fide  S^^^^^ 
indorsement  made  by  or  under  the  authority  of  the  shipper  or 
consignee  to  a  third  person  on  good  consideration  (g)  and  without 
notice  of  the  insolvency  of  the  vendee,  will  defeat  the  right  to 
stop  (r).  It  is  not  material  that  the  indorsee  knows  that  the 
consignor  has  not  been  paid  for  the  goods  in  money,  if  he  does 
not  know  that  the  consignee  is  insolvent,  or  that  the  bills  given 
are  not  likely  to  be  paid  («).  No  property,  however,  passes  by 
the  indorsement  if  there  is  fraud  in  the  transfer,  or  if  there  is 
notice  by  the  previous  indorsement  that  the  earlier  transfer  is 
conditional  only  {() ;  or  if  the  indorsee  knows  of  the  insolvency 
of  the  consignee  {u).  Nor  can  the  bond  fide  indorsee  for  value 
interfere,  by  virtue  of  the  indorsement  to  him,  with  the  stoppage 
in  tranaitUy  H  the  person  by  whom  the  bill  of  lading  was  first 
indorsed  had  no  authority  from  the  shipper  or  consignee  to 
put  it  into  circulation  (a?).    It  is  expressly  provided  by  the 


g 


t)  Toumley  v.  Crumpy  4  A.  &  E.  68. 

(q)  In  Leaak  t.  Seott,  2  Q.  B.  D. 
376,  it  was  held,  that  the  transfer  of  a 
biU  of  ladmg  for  valuable  oonsidera- 
tion  to  a  bond  fde  transferee  is  suffi- 
cient to  defeat  the  riffht  of  stoppage 
%n  trantitUy  although  uie  consideration 
was  an  advance  of  money  made  before 
the  bill  of  lading  was  transferred. 
In  this  case,  the  Court  of  Appeal  dis- 
sented from  the  decision  of  the  Judi- 
cial Committee  of  the  Priyj  Council 
in  the  case  of  Rodger  v.  Comptoir  d*EB' 
eompte  de  Parw,  L.  B.,  2  P.  C.  393, 
where  it  was  held,  that  a  pre-existing 
debt  was  not  a  valuable  consideration 
for  the  indorsement  of  a  bill  of  lading 
so  as  to  defeat  the  right  of  stoppage 
in  transitu. 

(r)  Ant€,  p.  344 ;  Zickbarrow  t. 
MatoHf  4  Bro.  P.  0.  0.  67 ;  S,  C.  b 
T.  R.  683 ;  WaUey  v.  Montgomery,  3 
East,  686;  JTilnuhurst  v.  Bowker^  7 
H.  &  Gr.  882  ;  and  the  notes  to  Lieh^ 
barrofo  v.  Maton,  1  Smith,  L.  C.  (8th 
edit.)  810.  It  is  to  be  observed  that 
this  peculiar  effect  of  the  assignment 
of  a  bill  of  lading  does  not  depend 
upon  the  fact  that  the  tight  of  pro- 
perty in  the  goods  passes  by  the  in- 


dorsement, but  upon  the  operation  of 
the  indorsement  to  transfer  a  sort  of 
constructive  possession  of  them.  For 
in  the  ordinary  case  of  the  sale  of  an 
ascertained  chattel,  the  property  passes 
by  the  law  of  England,  by  virtue  of 
the  bargain  only  (see  Shep.  Touchst. 
224,  and  the  judgement  of  Parke,  J., 
in  Dixon  v.  Yates,  6  B.  &  Ad.  313), 
yet  the  right  of  stoppage  exists  if 
there  has  been  no  actual  or  construc- 
tive delivery  to  the  vendee.  In  some 
of  the  cases  as  to  stoppage  in  transitu, 
confusion  has  arisen  irom  the  use  of 
expressions  implying  that  the  passing 
of  the  property  is  the  test  as  to  whe- 
ther the  right  to  stop  is  lost. 

{$)  Cuming  v.  Broum,  9  East,  606 ; 
Jonet  V.  Jones,  8  H.  &  W.  431. 

(t)  See  the  cases  cited  in  the  last 
note,  and  Barrow  v.  CoUs,  8  Camp.  92. 

(tt)   Vertue  v.  Jewell,  4  Camp.  31. 

\z)  See  the  judgment  in  Oumey  v. 
Behrendy  3  £.  &  B.  622,  and  the  re- 
marks thereon  in  Coventry  v.  Gladstone, 
L.  K.,  4  Eq.  493,  and  The  Argen- 
tina,  L.  B.,  1  A.  &  E.  370.  But  it  is 
only  in  case  of  the  original  transfer 
of  a  bill  of  lading  deliverable  to  the 
assigns   of    the    shipper    the    fraud 
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18  &  19  Yict.  c.  Ill,  which  transfers  to  the  indorsees  of  bills  of 
lading  the  rights  and  liabilities  oontained  in  the  contra.ot,  that 
the  provisions  in  the  statute  are  not  to  affect  in  any  way  the 
right  of  stoppage  in  transitu  (y). 


Of  oonnter- 
mand  of  de- 
liTery. 


After  an  indorsement  and  deUvery  of  the  bill  of  lading  and 
invoice  of  the  goods  as  a  security  against  biUs  which  are  to  be 
drawn  by  the  indorsers  of  the  bill  of  lading  on  the  indorsees, 
the  indorsers  cannot,  after  they  have  obtained  the  acceptances, 
and  whilst  the  balance  of  accounts  is  in  the  favour  of  the  in- 
dorsees, countermand  the  deUveiy  of  the  goods ;  and  the  master 
is  liable  in  trover  if  he  acts  on  such  an  order  (2).  Where  the 
consignor  was  at  the  time  of  the  indorsement  of  the  bill  of 
lading  indebted  to  the  consignee  on  the  balance  of  accounts, 
including  certain  bills  of  exchange  accepted  by  the  consignee, 
it  was  held,  that  the  consignor  had  no  right  to  stop  the  goods 
upon  the  insolvency  of  the  consignee  before  the  bills  were  paid ; 
the  Court  thinking  that,  under  the  circumstances,  the  con- 
signee was  to  be  considered  as  a  purchaser  for  a  valuable  con- 
sideration (a). 

It  must  be  observed,  that  where  the  bill  of  lading  is  nego- 
tiated by  way  of  pledge,  the  vendor  may,  by  giving  notice  to 
the  person  with  whom  it  is  pledged,  resume  the  possession  of 
the  goods  subject  to  the  specific  advance  made  by  the  latter 
upon  them  (6). 

Notice  by  letters  of  the  consignment  of  goods  to  a  person 
who  has  accepted  bUls  on  the  faith  of  it  cannot  be  treated  as 
equivalent  to  the  indorsement  of  the  bills  of  lading  (c) ;  nor 
does  the  transfer  of  a  delivery  order  operate  in  the  same  way  as 
such  an  indorsement  (d). 


has  thiB  effect.  In  Buoh  case,  there 
ooidd  be  no  lawful  assigna  of  the 
shipper,  and  consequently  the  bUl  of 
lading  could  have  no  existence  as  a 
negotiable  instrument.  In  other  casesi 
the  right  of  a  band  Jide  indorsee  with- 
out notice  of  a  fraud  committed  by  the 
indorser  prevails  over  the  claim  of  the 
unpaid  vendor  to  stop.  The  Marie 
Joseph^  Br.  &  L.  462 ;  L.  B.,  1  P.  0. 
219. 

(y)  See  8.  2  (Appendix,  p.  clxxvi). 

(z)  Haille  v.  Smith,  1  B.  &  P.  663. 

(a)   Vertue  v.  JeweU,  4  Gamp.  81. 

{b)  In  re  Westeinthtu,  6  B.  &  Ad. 
817 ;  Spalding  v.  Suding,  6  Beav.  376, 


affirmed  15  L.  J.,  Oh.  374 ;  BemdUon 
y.  Strang,  L.  R.,  4  Eq.  481;  8  Gh. 
688. 

(e)  NichoU  y.  Clent,  3  Price,  647. 
In  a  case  at  Nisi  Prius,  where  the  bUl 
of  lading  had  been  sent  to  a  person 
without  a  regn^hir  indorsement,  and  a 
letter  had  been  written  to  him  ex- 
pressing an  intention  to  indorse  it,  it 
was  held  that  this  was,  as  against  an 
actual  indorsee  with  notice  of  the 
facts,  equivalent  to  an  actual  indorse- 
ment. Diek  y.  Lumeden,  Peake,  N.  P. 
C.  189. 

{d)  Ante,  p.  421. 
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Where  there  would  be  a  right  to  stop  if  the  iramitus  had  Of  right  to 
begun,  there  is,  dfortioriy  a  right  to  refuse  to  deKver  so  as  to  J^^transit 
make  the  tramitm  commenoe  {e) ;  and  we  have  seen  that  where  ^  begin, 
there  is  no  insolvency,  a  consignor  who  has  hired  the  entire  use 
of  a  ship  may,  under  ordiaaiy  circumstances,  take  out  the  cargo 
before  the  vessel  sails  where  the  freight  is  made  payable  inde- 
pendently of  the  carriage  of  the  cargo  at  a  day  not  then  arrived, 
and  the  charter-paxty  does  not  provide  that  the  goods  shall  not 
be  removed  (/). 

The  right  of  stoppage  is  not  taken  away  by  part  payment  {g) ;  Of  part  pay- 
or by  the  acceptance  of  a  bill  for  the  price  of  the  goods ;  or  by  S^^dSivery. 
a  part  delivery  of  them ;  unless  the  vendee  takes  possession  of 
the  part,  meaning  thereby  to  take  possession  of  the  whole  (A) ; 
in  which  case,  the  stoppage  will  only  affect  the  goods  which 
have  not  been  delivered ;  that  is  to  say,  it  will  not  revest  in  the 
vendor  any  right  over  the  goods  actually  delivered,  although  he 
wiU,  it  would  seem,  be  entitled  to  hold  the  goods  which  are 
stopped  imtil  the  price  of  the  whole  has  been  paid  (e). 

A  resale  of  the  goods  by  the  vendee,  and  payment  to  him,  Of  a  resale, 
does  not,  if  there  has  been  nothing  equivalent  to  a  delivery  of 
the  goods  to  the  vendee,  destroy  the  right  to  stop  (*). 

A  lien  against  the  consignee  cannot  be  set  up  to  defeat  the  Of  a  lien 
stoppage  of  the  goods  by  the  consignor,  for  the  right  of  lien  is  ^^^.  ^^" 
not  available  agaiQst  third  persons  (/). 

Lastly,  this  right  must  be  exercised  by  or  on  behalf  of  the  Who  may 

-t  i      •         •.!  ^  •  V    i.       1      exeroifie riirht. 

vendor ;  a  person  who  is  neither  vendor  nor  consignor,  but  only  ° 


(tf)  See  Dixon  v.  7a/M,  5  B.  &  Ad. 
313,  and  Oibwrn  y.  Carrutherty  8  M.  & 
W.  821 ;  M'Ewan  v.  Smith,  2  H.  L. 
0.  309.  A  person  who  has  shipped 
goods  however  on  board  of  a  general 
ship  is  not  entitled  at  pleasure  to  de- 
mand them  back  without  payment  of 
freight.  Tindall  ▼.  Taylor,  4  E.  &  B. 
219 ;  see  ante,  p.  319. 

(/)  ^«^^,p.  390;  ThomptonT,  Small, 
1  C.  B.  328. 

(^)  Sodgson  r.  Loy,  7  T.  E.  440; 
Edwards  v.  Brewer,  2  M.  &  W.  375. 
The  consignor  is  not  bound  in  these 
cases  to  tender  back  the  bill.    lb, 

{h)  Stubey  y.   Heyward,    2  H.   Bl. 


504 ;  Turner  v.  Scovell,  14  M.  &  W. 
28.  See  also  Merchant  Banking  Com" 
pony  of  London  t.  F?iosnix  Beaeemer 
Steel  Company,  5  Ch.  D.  205,  the  case 
of  an  apportionable  contract. 

(f)  See  the  judgment  in  Wentioorth 
V.  Outhwaite,  10  M.  &  W.  436. 

(k)  Craven  v.  Ryder,  6  Taunt.  433 ; 
IHxon  v.  Yates,  5  B.  &  Ad.  313 ;  see 
also  on  this  point  Davis  y.  Reynolds, 
4  Camp.  267. 

if)  Oppenheim  v.  Bt4saen,  8  B.  &  P. 
42 ;  Morley  y.  ffay,  3  M.  &  K.  396 ; 
Nicholls  y.  Le  Feuvre,  2  B.  N.  0.  81 ; 
Zeuckhart  y.  Cooper,  3  B.  N.  0.  99; 
Jackson  y.  mehol,  6  B.  N.  0.  508. 
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a  surety  for  the  price  of  the  goods,  cannot  stop  them  {m).  The 
consignor  may  stop,  although  the  goods  were  consigned  on  the 
joint  account  of  himself  and  the  consignee,  and  a  bill  of  lading 
has  been  sent  to  the  latter  making  the  goods  deliverable  to  him 
or  his  assigns  (w).  Where  the  foreign  correspondent  of  an 
English  merchant  procured  goods  abroad,  on  his  own  credit, 
from  persons  who  were  strangers  to  the  English  merchant,  and 
shipped  them  on  the  account  and  risk  of  the  latter  at  the 
original  price,  charging  him  only  with  a  commission,  it  was 
held  that  the  foreign  correspondent  was  so  far  a  vendor,  as 
between  him  and  the  merchant  here,  that  he  might  exercise 
the  right  of  stoppage  in  transitu  (o).  A  person,  however,  who 
has  a  mere  Uen  on  the  goods,  which  he  loses  by  parting  with 
the  possession  of  them,  cannot  exercise  this  right  (p). 

Where  the  stoppage  is  effected  by  a  person  who  has  at  the 
time  no  authority,  a  ratification  of  his  acts  by  the  consignor, 
made  after  the  transitus  is  ended,  is  not  sufficient ;  for  the  rati- 
fication must  be  made  at  a  time  when,  and  under  circumstances 
in  which,  the  ratifying  party  might  himself  have  lawfully  done 
the  act  which  he  ratifies  (q). 

There  may  of  course  be  a  rescission  of  the  contract  of  sale  by 
the  mutual  consent  of  the  vendor  and  vendee,  after  the  right 
of  stoppage  has  ceased  to  exist  (r). 


How  it 
should  be 
exeroLBed. 


The  proper  and  ordinary  mode  of  stopping  the  goods  is  to 
give  notice  to  the  carrier  or  person  in  whose  custody  they  are, 
and  to  demand  them  of  him.  This  notice  ought  either  to  be 
given  to  the  person  who  has  the  immediate  custody  of  the  goods, 
or  to  the  principal  whose  servant  has  the  custody,  at  such  a 
time  and  under  such  circumstances,  that  he  may  by  reasonable 
diligence  communicate  it  to  his  servant  in  time  to  prevent  the 
delivery  («). 

The  rights  of  factors  to  deal  with  bills  of  lading  and  other 
indicia  of  property  in  goods,  are  now  regulated  by  the  statutes 


(w)  Sifken  y.  JFrayy  6  East,  371. 

(fi)  Netotom  y.  Thornton,  6  East,  17. 

(o)  Feiae  v.  JFray,  3  East,  93. 

(p)  iStveet  V.  Py»i,  1  East,  4. 

(q)  Bird  v.  Brown,  4  Ex.  786. 

(r)  See  Heineketf  ▼.  JEarU,  8  E.  &  B. 
410,  where  the  Court  held  that  in  fact 
an  offer  to  rescind  had  not  been  acted 
on. 


(«)  Whitehead  y.  Anderson,  9  M.  & 
W.  618.  It  seems  the  notice  of  stop- 
page in  transitu  given  to  a  shipowner 
imposes  no  duty  on  him  to  commoni- 
oate  the  notice  to  the  master,  and  that 
it  is  not  effective  until  it  is  communi- 
cated; Ex  parte  Falke,  14  Ch.  D. 
446. 
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oommonly  called  the  Factors  Acts,  6  Geo.  4,  c.  94,  5  &  6  Vict. 
c.  39,  and  40  &  41  Vict.  c.  39  (0- 


The  Interpleader  Act  (1  &  2  Will.  4,  c.  68),  which  gives  interpleader 
relief  to  persons  who  are  sued  for  money  or  goods  in  which  ^^' 
they  have  no  interest,  and  which  are  also  claimed  by  some 
third  party,  will  he  found  sometimes  to  relieve  masters  of  ships 
from  difficulty  in  cases  of  conflicting  claims  to  goods  in  their 
possession  (u). 

Where,  as  is  usually  the  case,  the  property  embarked  in  General 
the  voyage  and  adventure  belongs  to  different  owners,  it  some- 
times becomes  necessary  to  sacrifice  the  rights  of  some  of  them 
for  the  general  good  of  all ;  and  in  this  event  the  law  provides 
that  an  equitable  adjustment  and  distribution  of  the  loss  shall 
be  made  between  all  the  parties  interested  (x). 


{t)  For  the  deciaions  under  these 
acts,  see  the  notes  to  Lickbarrow  y. 
Mown,  2  Smith's  L.  G.  831  (8th  ed.) ; 
and  see  mpraj  p.  347. 

(u)  It  was  held,  in  some  cases,  that 
thJjB  act  did  not  apply  where  the  per- 
son holding  the  goods  had  incurred 
a  personal  liability  to  either  of  the 
contending  parties.  Fatomi  y.  Camp' 
beU,  12  M.  &  W.  277 ;  Lindsey  v.  Bar- 
rofif  6  C.  B.  291 ;  Morton  y.  Earl  of 
Devortf  4  Exch.  497 ;  Crawshay  y. 
Thornton,  2  Myl.  &  Or.  1.  The  act 
was  also  thought  not  to  apply  where 
the  title  of  the  claimants  had.  not  a 
common  origin.  The  Common  Law 
I^ocedure  Act,  1860,  now,  by  s.  12, 
enables  "a  judgpe  to  make  an  inter- 
pleader order,  though  the  titles  of  the 
claimants  to  the  money,  goods,  or 
chattels  in  question,  or  to  the  proceeds 
or  yalue  thereof,  haye  not  a  common 
origin,  but  are  adyerse  to  and  inde- 
pendent oE  one  another.''  The  effect  of 
this  section  and  of  recent  decisions,  has 
been  to  remoye  both  of  the  aboye  ex- 
ceptions. See  the  note  upon  this  sec- 
tion in  Day's  Common  Law  Procedure 
Acts;  M&ffneU  y.  AngeU,  82  L.  J., 
Q.  B.  14 ;  BMt  y.  Hayes,  1  H.  &  C. 
718;  Tanner  y.  The  European  Bank, 
L.  K.,  1  Ex.  261 ;  Attenborwuh  y.  St. 
Catherine  Dock  Company^  3  6,  P.  D. 
450.  As  to  the  practice  in  inter- 
pleader,  see  Ord.  I.  r.  2,  1875,  and 
Wilson's  Judicature  Acts,  129,  where 
the  whole  system  of  interpleader  is 
f uUy  reyiewed.  Where  two  different 
claimants  demand  the  same  goods,  it 


seems  the  master  may  interplead. 
See  The  Tigreea,  Br.  &  L.  45,  and.  see 
eupra,  p.  359.  But  where  proceedings 
are  already  pending  in  the  Admiralty 
Diyision,  and  that  Court  can  decide 
the  whole  question,  the  Chancery 
Diyision  will  refuse  to  interfere.  Sab- 
lieieh  y.  Mussel,  L.  K.,  2  Eq.  441. 

(x)  There  are,  perhaps,  no  subjects 
upon  which  the  laws  of  different  coun- 
tnes  haye  differed  more  than  questions 
as  to  gceneral  ayerage,  and  the  mode  of 
contribution  towards  it.  These  sub- 
jects haye  been  largely  and  ably  dealt 
with  both  by  Engluh  and  by  foreign 
jurists.  The  observations  in  the  text 
are,  however,  almost  entirely  confined 
to  the  decisions  of  our  Courts  upon 
these  points;  for  although  it  is  ne- 
quently  interesting  and  useful  to  know 
what  may  be  the  rule  of  foreign  sys- 
tems in  any  giyen  case,  these  enquiries 
do  not  fall  within  the  scope  of  this 
work,  and  when  any  point  arises  in 
our  Courts  which  has  not  been  decided 
in  them  actually,  or  by  analogy,  it  is 
very  uncertain  how  far  the  principles 
of  f oreifiu  lawyers  will  be  adopted. 
See  an  elaborate  summary  of  the  prin- 
ciples governing  cases  of  g-eneral  aver- 
age in  the  judgment  in  Barnard  r, 
Adams,  10  How.  (American)  Rep.  270. 
General  average  is  neither  within  the 
words  or  the  object  of  the  suing  and 
labouring  clause  in  a  policy.  Zohre 
y.  Aitcheson,  4  App.  Ca.  765;  Dixon  y. 
The  Sea  Insurance  Company,  Court  of 
Appeal,  March  6,  1880. 
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Cases  of  general  or  gross  average  {y)  arise,  therefore,  where 
loss  or  damage  is  voluntarily  and  properly  incurred  in  respect  of 
the  goods,  or  of  the  ship,  for  the  general  safety  of  the  ship  and 
cargo  (2). 


The  loss  or  injury  must  be  voluntarily  incurred ;  that  is  to 


L088  mnst  be 
Yoluntarily 

inourred.        Say,  there  must  be  a  sacrifice  (a)  of  part  for  the  sake  of  the 
rest  (6). 


JeitisoiiB. 


Thus,  to  put  the  simplest,  and  in  early  times  the  most  usual 
form  of  this  question,  if  goods  are  thrown  overboard  in  a  storm 
for  the  purpose  of  saving  the  ship  and  residue  of  the  cargo  from 


(^)  Simple  OT particular  average  arises 
where  any  damage  is  done  to  the  cargo 
or  vessel  by  accident  or  otherwise,  such 
as  the  loss  of  an  anchor  or  cable,  the 
starting  of  a  plank,  the  turning  sour  of 
a  cargo  of  wine,  which  are  all  losses 
which  rest  where  they  fall.  See  the 
judgment  of  Sir  W,  Scott  in  The  Oopen- 
hagen^  1  Bob.  289.  Thisexpression,  as 
applied  to  losses  of  this  description,  has 
been  said  to  be  inaccurate;  but  the 
term  average  appears  strictly  not  to 
imply  any  more  than  a  damage.  See 
Ducan^  Gloss.  Averia;  Encydop^die 
du  Droit,  tit.  Avarie;  Benecke's  Princ. 
of  Indemn.  167 ;  Stevens  on  Average; 
Baily's  **  Perils  of  the  Sea."  As  to 
the  meaning  of  this  term  in  policies  of 
insurance,  see  post^  Chap.  VU.,  In- 
mmAXGEy  Part  I. ;  %The  Great  Indian 
Penineular  Railway  Company  v.  Saun^ 
dere,  IB.  & S.  41;  S.C.ia 0am. Scaoc., 

2  ib,  266;  Kidston  v.  The  Empire  Marine 
Insurance  Company ,  L.  B.,  1  C.  P. 
635.  See  also  Schuster  v.  Fletcher^  3 
Q.  B.  D.418. 

(z)  ^'Lege  Bhodift  cavetur  ut,  si 
levandao  navis  gratis  jactus  mercium 
faotus  sit,  omnium  contributione  sar- 
oiatur,  quod  pro  omnibus  datum  est." 
Dig.  lib.  ziv.  tit.  2,  fol.  1.  It  is  well 
known  that  this  rule  is  of  high  anti- 
quity, and  that  it  was  adopted  into 
the  Digest  from  the  so-called  Bhodian 
law.  See  Pardessus'  Dissertation  on 
the  Orig^  of  this  Compilation,  1  Lois 
Marit.  chap.  6,  p.  209;  Pothier  Trait6 
des  Contrats  des  Louages  Maritimes, 
Seconde  Partie ;    Park  on  Ins.  202 ; 

3  Kent  Com.  232.  In  the  English 
Beports  questions  of  average  do  not 
occur  early.  Sicks  v.  Falington,  Moo. 
Bep.  297  (32  Eliz.),  appears  to  be  one 
of  Uie  earliest  reported  cases  as  to 
average.    In  MouseU  Case,  12  Bep.  63 ; 


1  BolL  Bep.  79,  where  it  was  held  that 
passengers  may  for  the  safety  of  their 
lives  and  navis  levamla  causd,  throw 
goods  overboard  without  being  there- 
for responsible  to  the  owners,  no  ques- 
tion 01  average,  properly  speaking, 
seems  to  have  been  raised.  There  is 
no  doubt,  however,  that  the  principle 
of  this  rule  was  adopted  from  a  very 
early  period  into  our  maritime  law, 
either  from  the  laws  of  Oleron  or  some 
other  continental  souroe;  for,  in  1286, 
Edward  I.  sent  to  the  Cinque  Ports 
letters  patent  declaring  what  goods 
were  liable  to  contribute.  See  post, 
p.  436,  note  (/). 

(a)  If  a  mast  be  out  away  under 
circumstances  which  show  that  it  is 
already  hopelessly  lost,  and  so  prac- 
tically valueless,  there  being  no  sacri- 
fice there  is  no  averagpe.  Shepherd  v. 
Kottgen,  2  C.  P.  D.  586.  See  the  judg- 
ment of  Brett,  L.  J.,  in  that  case,  and 
Corry  v.  Coulihard,  ib.  683,  and  the 
judgment  of  Cockbum,  C.  J.,  in 
Schuster  v.  Kellar,  2  Q.  B.  D.  426. 

{b)  See  the  judgment  of  Lord  Ellen- 
borough  in  Power  v.  Whitmore,  4  M.  & 
S.  149;  see  also  Sheppard  v.  Wright, 
1  Show.  P.  C.  18;  Birkley  v.  Fresgrave, 
1  East,  220,  and  the  judgment  of  Lord 
StoweU  in  The  Copenhagen^  1  Bob.  A. 
B.  293 ;  Walthew  v.  Mavrojani^  L.  B., 
6  Ex.  116;  Steward  v.  The  West  Indian 
and  Padjic  Steamship  Company,  L.  B., 
8  Q.  B.  88.  According  to  the  Bhodian 
law  contribution  was  not  only  to  be 
made  in  cases  of  jettison,  but  (and 
herein'  the  Boman  law  was  different) 
every  loss  by  fire,  pillage,  shipwreck, 
or  other  vis  major  which  could  not  be 
traced  to  any  one,  was  to  be  made 
gfood  by  a  general  contribution  on  all 
tiiat  was  saved.  See  1  Pardessus  Loia 
Marit.  226. 
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imminent  danger,  the  seyeral  persons  interested  in  the  ship, 
freight,  and  oargo,  mnst  oontribute  rateably  to  indemnify  the 
person  whose  goods  have  been  sacrifioed  against  all  but  his  pro- 
portion of  the  general  loss  (c).    This  is  the  general  principle. 

There  is  no  contribution  where  damage  to  goods  is  the  result  No  oontribu- 
of  the  negugence  or  misconduct  of  the  shipowner,  as  where  it  of  loes  arinng 
arises  from  unseaworthiness  existinff  at  the  commencement  of  ''^^  ^^^' 
the  voyage  (a). 


The  loss  must  be  properly  incurred ;  that  is  to  say,  it  must  be  Or  from  loss 
incurred  for  sufficient  cause  and  under  circumstances  which  show  jl^^^^^  ^ 
that  the  course  pursued  was  prudent  and  reasonable,  and  not  a 
mere  act  of  groundless  timidity  (e).  It  should  be  effected  with 
as  much  choice  and  deliberation  as  is  possible ;  but  by  the  law  of 
England  the  master  is  not  bound  to  consult  with  his  officers  or 
crew  previously  to  the  sacrifice;  although  this  course,  where 
practicable,  is  often  prudent.  In  all  cases,  however,  a  formal 
protest  or  statement  of  the  jettison  or  damage  ought  to  be 
made  on  the  earliest  occasion,  in  order  to  rebut  any  suspicion  of 
fraud  (/). 

As  a  general  rule  there  is  no  contribution  where  the  damage  Or  from  sea 
is  only  the  natural  result  of  a  sea  peril,  although  the  exposure  ^*^'^^* 
to  that  peril  may  have  been  caused  by  eztraordinaiy  exertions 
to  avoid  capture  or  wreck.  Thus,  where  a  ship,  which  had 
been  captured  by  a  privateer,  effected  her  escape  by  carrying 
an  unusual  press  of  sail,  and  in  so  doing  was  much  strained  and 
injured,  and  lost  the  head  of  her  mainmast,  it  was  held  that  this 
was  not  a  case  for  average,  but  only  a  sea  risk,  since  if  the 
weather  had  been  better,  or  the  ship  stronger,  nothing  might 
have  happened  {ff). 


(e)  See  the  judgment  in  Sutler  t. 
JFUdman,  3  B.  &  Aid.  398 ;  Park  on 
Ins.  160.  The  loss  of  the  owner  of  the 
goods  jettisoned  is  total  as  agunst  the 
underwriter,  and  the  latter  is  bound  to 
indemnify  the  assured,  in  whose  place 
he  is  then  entitled  to  stand  with  re- 
spect to  the  gfeneral  average  contribu- 
tion. Dickenson  y.  Jardine,  L.  R.,  3 
0.  P.  639.  In  cases  of  jettison,  the 
freight  which  the  shipowner  would 
have  reoeiTed  for  the  goods  thrown 


overboard  must  be  made  good  to  him 
by  a  general  contribution.  Beneok^, 
Princ.  of  Indemn.  176. 

(rf)  Schhsi  v.  Seriot,  U  0.  B.,  N.  S. 
59. 

{e)  See  3  Kent  Com.  233 ;  £m6ri- 
gon  Traits  des  Assur.,  chap.  xii.  s.  39, 
vol.  1,  p.  688. 

(/)  BirkeUy  v.  Ptetgravet  1  East,  220. 

C^)  CovingUm  v.  Boberis,  2  B.  &  P., 
N.  R.  378. 
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Where  a  ship,  in  order  to  avoid  being  driven  on  shore,  and 
for  the  neoessary  preservation  of  the  ship  and  cargo,  stood  out 
to  sea  under  a  press  of  sail  in  tempestuous  weather,  and,  in  oon- 
sequenoe,  suffered  injury  in  her  hull,  sails  and  tackle,  it  was  held 
that  there  was  not  a  general  average  loss  {g). 

But  it  is  otherwise  where  there  is  a  voluntaiy  sacrifice  of 
some  portion  of  the  ship  or  cargo  for  the  general  good,  although 
the  immediate  cause  of  the  damage  may  be  a  peril  of  the  sea. 
Thus,  where  a  ship  was  caught  in  a  violent  squall  as  she  was 
entering  harbour,  and  the  master,  in  order  to  preserve  the  vessel 
and  cargo,  cut  the  cable  from  the  best  bower  anchor,  and  saved 
the  ship  by  mooring  her  with  it  to  the  pier,  and  he  afterwards 
employed  men  to  give  extraordinary  assistance,  and  to  go  on 
board  to  keep  the  ship  clear  of  water,  in  order  that  the  cargo 
might  not  be  spoiled,  it  was  held  that  the  value  of  the  cable, 
and  also,  apparently,  the  other  expenses,  were  an  average  loss. 
The  rule  laid  down  by  Lord  Kenyon,  C.  J.,  in  this  case  was, 
that  all  ordinary  losses  and  damages  sustained  by  the  ship, 
happening  immediately  from  the  storm  or  penis  of  the  sea, 
must  be  borne  by  the  shipowners ;  but  that  all  those  articles 
which  are  expended  by  the  master  and  crew  upon  a  particular 
emergency,  and  out  of  the  usual  course,  for  the  benefit  of  the 
whole  concern,  and  the  other  expenses  incurred,  must  be  paid 
for  proportionably  as  a  general  average  (h). 

If  to  avoid  danger,  or  to  repair  damage  occasioned  by  a  storm, 
the  ship  is  compelled  to  take  refuge  in  a  port  to  which  she  is 
not  destined,  and  in  order  to  enter  is  obliged  to  lighten  the  ship 
by  removing  part  of  the  cargo  into  barges,  and  this  portion  is 
lost  on  its  passage  to  the  shore,  this  loss  is  a  general  average,  for 
it  is  occasioned  by  the  voluntary  removal  of  the  goods  for  the 
common  benefit  (t). 

Upon  the  same  principles  it  is  said,  in  an  early  case  (j)y  that 
there  must  be  contribution  if  parcel  of  the  goods  is  given  as  a 


(g)  Fower  v.  Whitmore,  4  M.  &  S. 
149. 

(h)  BirkUy  v.  Pretgrave,  1  East,  220 ; 
see  also  Maraham  t.  Dutrey^  Select 
Oases  of  Evidence,  58 ;  2  Phillips  on 
InsuT.  88.  See  also  Sarrison  y.  The 
Bank  of  Awtralasiay  L.  R.,  7  Ex.  39, 
where  the  Court  was  divided  as  to 
whether  the  burning  of  spars  to  work 
a  donkey-eng^e  during  stress  of 
weather  created  a  claim  for  general 


average.  In  Rohinion  v.  Prieey  2  Q. 
B.  D.  91,  295,  such  a  claim  was  up- 
held. The  master  in  this  case  had 
burned  some  spare  spars  and  cargo. 
The  Court  said  that  if  there  had  not 
been  a  reasonable  supply  of  coal  for 
the  donkey-engine  the  average  claim 
could  not  have  been  supported. 

(i)  Park  on  Ins.  206. 

If)  SkkB  v.  Faiington,  Moo.  297. 
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oomposition  to  a  pirate  to  save  the  residue,  but  that  it  is  other- 
wise  if  a  pirate  takes  part  by  violence. 

Damage  done  to  the  cargo  of  a  ship  in  port  by  pumping  in 
water  to  extinguish  a  fire,  whereby  the  ship  and  residue  of  the 
cargo  were  preserved,  gives  the  owner  of  the  cargo  so  damaged 
a  right  to  contribution  {k). 

There  appears  to  be  no  doubt  that  damage  voluntarily  and  Damage  don© 
necessarily  done  to  the  ship  in  order  to  facilitate  the  jettison,  is  fadutate 
a  general  average  loss.  jettison. 

Any  loss  necessarily  and  directly  resulting  from  a  voluntary  Voluntary 
stranding  of  the  vessel  upon  a  rock  or  strand  in  order  to  avoid  ^^' 

wreck  or  capture,  must  also,  if  the  ship  is  recovered  so  as  to  per- 
form the  voyage,  be  made  good  by  a  general  contribution  (/). 

Where  a  ship  was  in  the  course  of  her  voyage  run  foul  of  by  Expenses  of 
another  ship,  owing  to  the  violence  of  the  wind  and  weather,  ^^J^^^^eg 
and  was  damaged,  and  the  master  was  in  consequence  obliged  &(r* 
to  cut  away  part  of  the  rigging^  and  to  return  to  port  to  repair 
the  injuries  sustained  by  the  accident  and  by  the  cutting  away, 
and  it  appeared  that  the  ship  could  not  have  prosecuted  her 
voyage,  or  have  kept  the  sea  in  safety  without  returning  and 
repairing,  the  Court  held  that  the  expenses  of  repairs,  so  far  as 
they  were  absolutely  necessary  to  enable  the  ship  with  her  cargo 
to  prosecute  the  voyage  (excluding  from  this  calculation  any 
benefit  to  the  ship  beyond  the  mere  removal  of  her  incapacity 
to  proceed),  might  properly  be  considered  as  a  general  average ; 
and  that  the  expenses  of  unloading  might  also  be  included,  if 
this  was  necessary  in  order  to  effect  the  repairs.    It  was  con- 
sidered, however,  that  the  expenses  of  the  master,  during  the 


(it)  Stewart  v.  West  India  and  Pacific 
^P  Steamehip  Company,  L.  B.,  8  OrP.  88. 
This  right  has  been  hcdd  to  exist 
against  the  shipowner,  although  the 
biU  of  lading  nnder  which  the  g^oods 
were  shipped  contained  the  exception 
'of  "fire  on  board."  Schmidt  v.  RoytU 
Mail  Steamehip  Company,  46  L.  J.,  Q. 
B.  D.  646. 

(/)  Beneck^,  Frinc.  of  Indemn.  215; 
Amonld  on  Insnr.  915  (2nd  edit.).  It 
wiU  be  observed,  from  the  cases  cited 
aboYe,  that  the  claim  to  contribution 
may  extend  to  collateral  damage  ne- 
cessarily connected  with  the  main  in- 


jury which  forms  the  subject  of  g^eneral 
averagpe.  A  question  which  has  been 
much  discussed  by  foreign  jurists,  and 
with  different  results,  is,  whether,  if 
the  ship  is  wholly  lost  by  the  act  of 
running  her  on  shore,  and  the  cargo  is 
sayed,  the  goods  are  bound  to  contri- 
bute. There  has  been  no  decision  in 
our  Courts  on  the  point.  In  America 
it  has  been  held  that  the  goods  must 
contribute.  See  TKe  Columbian  Insure 
ance  Company  r.  Aahby,  13  Peters' 
(American)  Rep.  331 ;  3  Kent  Com. 
239 ;  Amould  on  Insur.  918  (2nd  edit.). 
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unloading,  repairing,  and  reloading,  and  the  oost  of  orimpage 
to  replace  deserters,  during  the  repairs,  must  be  borne  by  the 
shipowner  (w).  Where  a  ship  was  stranded  by  perils  of  the 
sea,  and  in  order  to  get  her  off  the  cargo  was  discharged,  and 
forwarded  in  another  vessel,  and  subsequently  expenses  were 
incurred  in  getting  the  ship  ofiE  and  taJdng  her  into  a  port  for 
repairs,  it  was  held  that  the  expenses  incurred  from  the  misad- 
venture imtil  the  cargo  was  discharged  constituted  a  general 
average,  but  that  the  subsequent  expenses  were  not  chargeable 
to  general  average,  but  to  the  ship  alone  (n).  In  this  case  it  did 
not  appear,  however,  that  it  was  in  any  way  for  the  advantage 
of  the  owner  of  the  cargo  that  the  ship  should  be  got  ofi  and 
repaired,  and  the  view  taken  of  the  facts  by  the  Court  was,  that 
the  goods  had  been  in  the  first  instance  £$aved  by  a  distinct  and 
completed  operation,  and  that  afterwards  a  new  operation  began 
for  the  benefit  of  the  shipowner.  But  in  a  later  case,  where  the 
ship  being  stranded  the  goods  were  rescued  and  placed  in  a 
lighter,  and  remained  under  the  control  of  the  master  until  the 
ship  was  afterwards  repaired  and  enabled  to  take  in  the  goods 
again  and  prosecute  her  voyage,  it  was  held  that  this  was  to 
be  deemed  one  continuous  transaction,  and  that  the  goods  were 
liable  to  contribute  to  the  expenses  of  the  repairs  to  the  ship, 
although  they  happened  to  be  saved  in  the  earliest  part  of  the 
operation  (o). 


(m)  Plummer  ▼.  Wildman^  3  M.  &  S. 
482 ;  and  see  as  to  the  expenses  of  re- 
pairs and  unloading  in  these  cases, 
Da  Costa  ▼.  Nemtham,  2  T.  B.  413; 
Hall  v.  Janson,  4  E.  &  B.  600  ;  Power 
y.  Whitmorey  4  M.  &  S.  141.  Mr.  Ghon- 
oellor  Kent  (3  Com.  236),  states  that, 
according  to  the  English  law,  where  a 
ship  is  obliged  by  any  sea  peril  to  put 
into  port  for  the  general  safety  in 
order  to  refit,  the  wages  and  proTisions 
of  l^e  crew  are  not,  but  that  the  ex- 
penses of  unloading  and  warehousing, 
&o.  are,  a  genersu  average.  There 
appears,  however,  to  be  no  principle 
for  this  distinction;  and  it  is  to  be 
observed  that  in  Flummer  v.  WUdman 
the  return  to  port  was  rendered  neces- 
sary, not  only  by  the  damage  sustained 
by  the  collision,  but  by  the  necessary 
and  voluntary  cutting  away  of  part  of  the 
rigging.  See  post,  p.  431,  as  to  the 
role,  when  such  expenses  are  incurred 
owing  to  an  injury  whidb  is  itself  the 
subject   of    genem   average.      The 


American  Courts  hold  that  where  a 
ship  is  obliged  to  return  to  redSt, 
the  necessary  expenses  of  unload- 
ing and  reloading,  and  the  wages 
and  provisions  of  the  crew,  are  a 
general  average.  See  3  Kent  Com. 
236,  note  {c) ;  ^so  Job  v.  LangUmy  6  E. 
&  B.  779 ;  and  Moran  v.  Jones^  7  E.  & 
B.  523.  The  American  authorities 
treat  also  expenses  incurred  in  getting 
ofl  a  stranded  vessel  after  the  cargo 
has  been  removed  to  a  place  of  safely 
as  general  average.  In  England  Uua 
is  otherwise.  WaUhew  v.  Mavrq^ani^ 
6  Ex.  116. 

(»)  Job  V.  Langton,  6  E.  &  B.  779 ; 
Oppenheim  v.  Fry^  5  B.  &  S.  848. 

(o)  Moran  v.  Jones,  ubi  supra.  And 
see  Walthew  v.  Mavrojani,  L.  B.,  5 
Ex.  116,  where  this  and  the  preced- 
ing case  are  discussed  and  distin- 
guished. See  also  Phillips  on  Ins. 
s.  1312  ;  and  Parsons  on  Shipping, 
vol.  i.  390  (edit.  1869). 
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Where  a  ship  puts  into  a  port  of  distress  owing  to  an  injury 
which  is  in  itself  the  subject  of  general  average^  the  expenses  of 
repairs  and  of  unloading,  for  the  purpose  of  the  repairs  and  re- 
loading, and  the  seamen's  wages,  euid  cost  of  provisions  during 
the  detention,  and  the  port  charges  and  other  charges  on  the 
vessel  leaving  port,  form  matter  of  general  average  (p).  And 
it  seems  that  where  a  ship  is  driven  by  searperils  into  a  port 
to  refit,  owing  to  injuries  which  do  not  in  themselves  constitute 
a  jreneral  avera^  loss,  that  the  expenses  necessarily  incurred  in    /^^ 

the  ship  that  she  may  be  made  capable  of  proceeding  on  the  /  ^^'^^ f  m/^ 
voyage,  give  a  claim  to  general  average  contribution,  for  the    yv^^^^^ 

cargo,  and  the  freight  {q). 


acts  which  occasioned  these  expenses  are  deliberately  done  for 


the  joint  benefit  of  those  who  are  interested  in  the  ship,  the  (J;    /y  i^t^ 


In  cases  of  detention  by  embargo,  the  wages  and  provisions  in  oases  of 
of  the  crew  are  not  a  general  average  (r) ;  nor  are  the  expenses  ^^^^^'fif***  *°- 
occasioned  by  ordinary  quarantine,  or  by  waiting  for  convoy. 
The  expense  of  salvage  appears,  however,  to  be  one  that  ought 
to  be  made  good  by  general  contribution  («). 

The  law  of  general  average  is  well  illustrated  by  a  recent 
case,  in  which  a  clipper  with  an  auxiliary  screw,  wlulst  on  her 
homeward  voyage,  was  so  damaged  as  to  be  obliged  to  put  into 
Bio,  having  nearly  exhausted  her  coals.  The  repairs  necessary 
to  restore  her  sailing  powers  would  have  cost  much  more  than 
in  England,  and  would  have  occupied  several  months,  and  the 
cargo  would  have  to  be  unshipped  and  warehoused.  The  captain 
therefore  had  only  temporary  repairs  done,  sufficient  to  enable 
him  to  complete  his  voyage  under  steam  alone,  and  in  order  to 
do  this  he  had  to  purchase  coals  at  Eio  and  again  at  FayaL 


ip)  Atwo^  T.  Sellar,  4  Q.  B.  D. 
342 ;  6  Q.  B.  D.  286. 

(q)  See  the  judgment  in  Sail  v. 
JaHBOHf  4  £.  &  B.  600 ;  The  CopenhagM 
Meninfft  1  Rob.  289;  and  Stevens  on 
Arenge,  24  (2nd  edit.).  It  lias,  how- 
ever, for  many  yean,  as  was  proved 
in  Atufood  v.  SeUaVy  been  the  prac- 
tice of  English  average  adjusters  in 
sndi  oases  to  treat  the  expense  of 
warehonsing  the  carg^  as  particular 
average  on  the  cargo,  and  the  expense 
of  re£ipment,  pilotage  and  other  ex- 
penses of  leavmg  port  as  particular 
average  on  the  freight,  and  Manisty, 
J.,  thought  Uiat  this  practice  had  be- 


come law  and  bound  the  Court.  Where 
a  ship  sinks  in  deep  water  wiUi  a  cargo 
on  board,  the  question  as  to  whether 
the  cost  of  raising  her  becomes  cha^- 
able  as  general  average  depends  upon 
whether  the  expenditure  will  be  for 
the  common  preservation  of  both. 
Kemp  V.  HaUiday,  L.  B.,  1  Q.  B.  520. 

(r)  See  the  judgment  of  Buller,  J., 
in  Da  Oosia  v.  Neumham,  2  T.  B.  413 ; 
Amould  on  Ins.  929  (2nd  edit.).  In 
America  the  same  rule  is  acted  on. 
3  Kent  Com.  236. 

{•)  See  Amould  on  Ins.  931  (2nd 
edit.) ;  Kemp  v.  SaUiday,^  B.  k  S.  723 ; 
SehutUr  v.  Fletcher,  Q.  B.  D.  418. 
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Sale  of  part 
of  cargo 
renderad 
neoeawryby 
genertd 
ayerage  loss. 


The  shipowners  sought  to  charge  the  cost  of  the  ooals  against 
the  shippers  of  cargo,  either  on  the  principle  that  the  expendi- 
ture was  a  substitution  beneficial  to  all  parties  for  a  greater 
expenditure  which  the  captain  had  a  right  to  incur  by  repairing 
at  RiOy  and  ought  to  be  apportioned  in  the  same  way  as  the 
greater  expenditure  would  have  been,  or  as  an  extraordinary 
expenditure  for  the  general  advantage  of  all  interests  concerned. 
It  was  held,  assuming  the  repairing  at  Bio  would  have  been 
justifiable,  and  any  of  the  incidental  expenses  chargeable 
against  the  shippers  as  a  general  average,  that  there  was 
no  legal  principle  on  which  expenses  incurred  by  one  course 
could  be  apportioned  according  to  what  might  have  been  the 
facts  if  a  different  course  had  been  adopted;  that  the  ship- 
owners, by  the  contract  of  afEreightment  on  such  a  ship,  were 
bound  to  give  the  services  of  the  screw  and  to  make 
all  the  necessary  disbursements  for  fuel,  and  although  the  cir- 
cumstances caused  these  to  be  heavy,  they  did  not  render  them 
an  extraordinary  expenditure  within  the  rule  as  to  general 
average  (/). 

Where  part  of  the  cargo  is  necessarily  sold  by  the  master  in 
order  to  raise  money  for  defraying  expenses  of  repairing  injuries 
which  are  themselves  matter  of  general  average,  the  loss  must 
be  made  good  by  general  contribution  {u).  It  is  otherwise 
where  the  loss  or  damage  which  renders  the  sale  necessary  is 
only  a  particular  average.  Thus,  where  the  master  was  arrested 
at  Copenhagen  by  the  agent  of  the  ship  for  a  debt  due  to  him 
personally,  for  money  advanced  to  pay  the  Sound  dues  and  the 
expenses  of  repairing  sea  damage  suffered  by  the  ship,  and  the 
master,  in  order  to  obtain  his  liberation  and  proceed  on  the 
voyage,  sold  part  of  the  cargo,  this  was  considered  to  be  a  loss 
which  ought  to  fall  on  the  shipowner  only  {x).  And  it  is  clear 
that  no  claim  for  general  average  can  arise  where  the  goods  are 
sold  merely  to  defray  the  expenses  of  repairs  made  necessary  by 
ordinary  sea  perils  against  which  the  shipowner  is  bound  by  the 
contract  of  affreightment  to  provide  (j/). 


(t)   Wilson  and  another  ▼.  Sank  of 
Victoria,  L.  B.,  2  Q.  B.  203. 

(w)  See  The  QratUudine,  3  Hob.  256, 
and  The  Conttanciaj  4  Notes  of  CaseSi 
677  ;  Amould  on  Ins.  907  (2nd  edit.). 

{x\  Dobson  y.  Wihon,  3  Gamp.  480. 

(5f)  F^weU  Y.   Oudgeon^  6  M.  &  S. 


431 ;  Hallett  y.  Wigram,  9  C.  B.  680 ; 
Duncan  y.  Benton,  1  £zch.  687 ;  3 
Exch.  644 ;  Chapman  y.  Benton,  6  M. 
&  G.  792 ;  8.C.U1  error,  2  H.  of  L. 
Caaes,  696;  8  G.  B.  960;  see  also 
WiUon  y.  Bank  of  Vietorift,  ubi  aupra. 
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The  question  whether  any  particular  expenses  of  repairs  done 
to  a  ship  in  a  port  of  distress  form  a  subject  of  general  average, 
appears  to  depend  upon  the  same  principles.  Where  the  injury 
itself  is  a  general  average  loss,  and  in  this  case  only,  under 
ordinary  circumstances,  the  repairs  stand  upon  the  same 
footing  (2). 

According  to  most  of  the  foreign  systems  of  law,  goods  laden  Deck  cargoes, 
on  deck  are  excluded  from  the  benefit  of  general  average  when 
they  are  lost  by  jettison ;  but  by  the  law  of  this  country  (so  far 
as  it  can  be  considered  settled  by  actual  decisions)  there  is  no 
inflexible  rule  that  in  all  cases,  and  under  all  circumstances, 
there  shall  be  no  contribution  for  the  jettison  of  deck  loads ;  on 
the  contrary,  if  there  is  no  statutory  prohibition  of  this  practice 
relating  to  the  particular  voyage  (a),  and  there  exist  a  custom 
in  the  trade  to  load  the  goods  in  this  way,  a  claim  for  general 
average,  in  respect  of  their  loss,  may  be  sustained  (b).  Where 
the  master  has  loaded  the  goods  on  deck  with  the  consent  of 
the  merchant,  a  claim  for  contribution  exists  as  against  the 
shipowner ;  since  there  is  no  remedy  in  this  case  against  the 
shipowner  for  a  wrongful  loading  of  the  goods  on  deck,  and  if 
there  were,  as  between  these  parties,  no  right  to  contribution, 
the  owner  of  the  goods  would  bear  the  whole  of  a  loss  which 
was  incurred  for  the  general  benefit  (c). 

By  the  law  of  this  country,  the  expenditure  of  ammunition  in  Damage 
resisting  capture,  the  damage  done  to  the  ship  in  the  action,  and  j^igting"^ 
the  expenses  of  curing  the  wounded  sailors,  are  losses  which  do  capture, 
not  form  the  subject  of  general  average.     No  particular  part  of 
the  property  is  voluntarily  sacrificed,  in  such  a  case,  for  the  pro- 
tection of  the  rest.     The  resistance  is,  it  is  true,  for  the  general 


1; 


z)  Amonld  on  Ins.  922  (2nd  edit.). 

[a)  See  as  to  deck  cargo,  antSf  p.  37. 

{b)  See  Da  Costa  y,  Edmunds,  4  Camp. 
142  ;  2  Chit.  Rep.  227 ;  Gould  v.  Olivery 
4  B.  N.  C.  134  ;  liihcard  ▼.  Hibbert,  8 
Q.  B.  120 ;  Ilarley  r.  Mihvard,  1  Jones 
&  Carey  (Irish),  224.  In  Johnson  v. 
Chapman,  19  C.  B.,  N.  S.  663,  the 
shipper  of  a  deck  cargo  of  timber 
which,  having  broken  adrift  and  im- 
peded the  navigation  and  safety  of  the 
ship,  was  thrown  overboard,  was  held 
entitled  to  average  as  against  the  ship- 

M.r. 


owner.  See  also  a  learned  note  on 
this  subject  in  the  10th  edit,  of  Abbott 
on  Shipping,  366,  and  3Kent  Com.  240. 
{e)  Oould  V.  Oliver,  ubi  supra.  Where 
a  statute  prohibits  the  carrying  of  a 
deck  cargo  on  a  particular  voyage,  the 
whole  voyage  is  rendered  illegsil  if 
cargo  is  carried  on  deck,  and  tibe  in- 
surance is  vitiated,  not  merely  as  to  so 
much  of  the  cargo  as  is  loaded  on  deck, 
but  as  to  the  whole  cargo.  Cunard  v. 
Hyde,  2  E.  &  E.  1.  This  is  not  so, 
however,  if  the  owner  is  ignorant  of 

F  F 
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Lots  must  be 
for  general 
safety. 


benefit,  but  it  is  part  of  the  adventure,  and  the  losses  must  rest 
where  the  fortune  of  war  oasts  them  (d). 

The  loss  must  be  incurred  for  the  general  safety  of  the  ship 
and  cargo.  Where  the  whole  adventure  was  never  in  jeopardy, 
as  where  the  goods  lost  consisted  of  com  which  the  captain  was 
forced  by  a  mob  to  sell  at  a  low  rate,  although  no  injury  was 
intended  or  done  to  any  other  part  of  the  cargo,  it  was  held  that 
this  was  not  a  case  for  general  average  {e). 

The  sacrifice  must  also  be  successful  to  the  extent  of  pur- 
chasing safety  for  some  portion  of  the  property  embarked  in  the 
adventure ;  at  least,  unless  this  is  the  result,  there  is  no  right  to 
contribution,  nor,  indeed,  any  fund  out  of  which  it  can  come  (/). 


Wliat  articles       Of  couTse  the  ship  and  freight  contribute  towards  general 
average.     The  mariners  do  not  contribute  for  their  wages  (^). 

With  respect  to  the  goods  which  must  contribute,  the  general 
rule  has  been  stated  to  be,  that  all  merchandize  put  on  board 
for  the  purpose  of  traj£c  must  contribute  (A). 

The  ammunition  and  stores  of  the  ship  do  not  contribute; 
neither  in  ordinary  cases  do  the  provisions  on  board,  even  al- 
though the  cargo  consist  entirely  of  passengers  (t).  Nor  does 
the  wearing  apparel,  luggage,  jewels,  or  other  property  of  this 
description,  belonging  to  the  passengers  and  crew,  which  is  taken 
on  board  for  use  and  not  for  traj£c  {k).  But  although  these  do 
not  contribute,  it  is  apprehended  that  if  ammunition,  provisions, 
passengers'  luggage,  or  other  goods  which  are  exempt,  are 


the  fact.  Wilson  y.  Jtankin,  L.  B.,  1 
Q.  B.  162 ;  Dudgeon  v.  Fembroke^  L.  B., 
9  Q.  B.  681. 

(tC)  See  the  judgment  in  Taylor  y. 
Curtisy  6  Tannt.  608.  The  soun&ess  of 
this  rule,  so  far  as  it  relates  to  mer- 
chant yesaels,  has  been  doubted.  See 
Amould  on  Insur.  913  (2nd  edit.). 

{e)  NethiH  y.  LuthingtoHy  4  T.  B. 
783  ;  Butler  y.  Wildman,  3  B.  &  Aid. 
398  ;  and  see  Job  y.  Langtonf  6  E.  &  B. 
779,  and  the  cases  cited  ante^  p.  430. 

(/)  The  equity  of  this  limitation  is 
strongly  controyerted  by  Mr.  Benecke, 
who  says,  '*  No  one  has  a  right  to  at- 
tempt the  preservation  of  the  whole  at 
theriskof  anindiyidual.'*  SeeBeneck6, 
Piinc.  of  Indemn.  179.  Doubtless  this 
rule  may  lead  occasionally  to  hardship, 
but  it  seems  to  flow  from  the  yery  prin- 
oiple  upon  which  the  daim  for  general 
ayerage  depends.    See  3  Kent  Com. 


235,  and  the  American  cases  cited 
there.  In  pleading  it  has  been  usual 
to  allege  that  the  loss  was  incurred 
**  in  and  about  the  preservation  of  the 
ship  and  cargo,''  or  that  they  were 
preseryed.  See  2  Chit.  Plead.  60, 
7th  edit.  ;  Qould  y.  Oliver,  4  B.  N.  C. 
134. 

{g)  8  E!ent  Com.  241.  In  the  single 
case  of  ransom  the  mariners'  wages 
are  chargeable.  See  post,  p.  487, 
note  (<^. 

(A)  1  Magens  on  Insur.  62 ;  Broxcn  y. 
StapyUon,  4  Bing.  119.  Deck  goode 
must,  it  seems,  contribute,  although 
they  are  generaUy  not  contributed  for. 
Amould  on  Ins.  936  (2nd  edit.). 

ii)  Brown  y.  Stapglton,  ubi  supra. 

(k)  1  Magens  on  Ins.  63 ;  3  Kent 
Com.  240.  The  rule  of  the  Bhodiaa 
law  and  of  the  Basilican  Constitutions 
was  otherwise.    See  1  Pardessus  Lois 
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sacrificed  for  the  general  good,  they  must  be  paid  for  as  other 
goods  by  general  contribution. 

Neither  passengers,  crew,  nor  convicts  carried  as  passengers, 
can  be  called  on  to  contribute  for  their  personal  safety ;  since, 
in  accordance  "with  the  ancient  rule  of  English  law,  there  can 
be  no  estimation  of  the  life  of  a  man  {I). 

In  adjusting  the  average,  or  calculating  the  values  at  which  Adjustment 
the  articles  which  are  to  contribute  are  to  be  taken,  different  ^  *^®^fi^- 
systems  have  been  adopted  at  different  times  and  places. 

The  value  of  the  ship  must  be  taken  at  the  end  of  the  voyage, 
and  the  freight  which  is  chargeable  consists  of  the  clear  earnings, 
after  deducting  the  expenses  of  the  voyage  and  wages  of  the 
crew(m). 

The  rule  now  adopted  in  England  is  to  value  the  goods 
sacrificed  as  well  as  the  goods  saved  at  their  selling  price,  if  the 
ship  arrives  at  her  port  of  destination,  and  the  valuation  is  made 
there ;  but  if  she  puts  back  to  her  lading  port,  and  the  average 
is  adjusted  there,  the  invoice  or  cost  price  is  taken,  no  other 
being  well  ascertainable.  If  from  the  condition  of  the  goods 
which  remain  on  board,  or  other  circumstances,  it  may  be 
assimied  that  the  goods  jettisoned  would,  had  they  remained  on 
board,  have  arrived  damaged,  their  value  is  to  be  taken  at  what 
they  would  have  realized  as  damaged  goods  (w).  It  is  obvious 
that  the  value  of  the  property  sacrificed  ought  to  be  included, 
for  the  owners  of  it  are  not  to  be  indemnified  completely,  but 
only  against  all  but  their  rateable  share  of  the  general  loss  {o). 

Marit.  176,  227.  And  it  may  perhaps  the  repairs.  Williams  y.  London  A»' 
be  inferred  from  the  remarkable  lett^  auranee  Company ,  1  H.  &  S.  318.  In 
patent  sent  by  Eling  Edw.  I.  in  1285  the  case  of  goods  jettisoned,  the  ship- 
to  the  Ginqne  Ports,  which  are  cited  owner  most  be  allowed  the  freight 
by  Pardessns  (Lois  Harit.  vol.  4,  which  he  would  haye  earned  on  them, 
p.  204),  and  which  wiU  be  fonnd  in  Beneck^,  Prino.  of  Indemn.  178.  In 
2  Bymer's  FoDdera,  p.  298  (English  Frai/et  v.  Wortna,  19  C.  B.,  N.  S.  169 ; 
edit.),  that  in  England  the  strict  rule  34  L.  J.,  C.  P.  274,  it  was  held  that 
of  these  ancient  maritime  systems  was,  where  freight  is  prepaid,  the  charterer 
at  one  time,  acted  upon.  must  contribute,  as  he  has  an  interest  in 

(/)  1  Pudessus  Lois  Harit.   176;  the  cargo  plusthe  freightadyanoed.  ii. 

Abbott  on  Shipping,  366  (5th  edit.).  (n)  Fletcher  y.  Alexander,  L.  B.,  3 

(m)  SteyensonAyerage,69(5thed.).  G.P.  376.    Where  see  also  as  to  the 

Where  a  charter-party  proyided  that  effect  of  prepaid  freight  on  the  esti- 

the  freight  was  to  be  paid  for  eyery  mation  of  the  ayerage  contribution, 

ton  of  goods  that  should  be  brought  (o)   Abbott  on  Shipping,  368   (6th 

home,  and  an  ayerage  loss  was  incurred  edit.) ;  Smith  Merc.  Law,  296.    As  to 

in  repairs  on   the  outward  yoyage,  the  rule  for  adjusting  ayerage  when 

it  was  held  that  the  whole  freight  was  it  is  not  known  whose  goods  are  jetti- 

liable  to  contribute,  as  the  whole  was  soned,  see  Spenee  y.  Thf  Union  Marine 

eyentuidly  preserred  to  the  owners  by  Insurance  Company ^  L.  B.,  3  0.  P.  427. 
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In  estimating  the  value  of  masts,  cables,  and  sails,  it  is  usual 
to  deduct  one-third  from  new  work  for  oli{p).  The  value  of 
the  ship,  if  lost,  should  apparently  be  taken  by  deducting  from 
her  value  at  the  port  of  departure  a  reasonable  allowance  for 
the  wear  and  tear  up  to  the  time  of  the  disaster  {q). 

To  entitle  a  shipowner  to  an  adjustment  of  general  average, 
the  voyage  must  have  been  terminated.  A  suspension  of  it  at  a 
foreign  port  for  necessary  repairs  is  not  sufficient  (r). 


B7  what  law 
general  jiver- 
ag^  losses 
ofuoulated. 


Hode  of  en- 
forcing oon- 
tribution. 


Where  there  is  no  special  contract  to  disturb  the  general 
rule,  losses  by  general  average  are  to  be  calculated,  as  between 
the  owner  of  the  ship  and  the  owner  of  the  goods,  according  to 
the  law  at  the  port  of  discharge  («) ;  but  this  rule  will  be  often 
modified  if  the  question  arise  on  a  contract  made  in  England, 
for  in  this  case  the  words  will,  at  least  primd  facie y  be  held  to 
have  been  used  in  the  sense  which  is  ordinarily  given  to  them 
in  England  {t). 

A  clause  is  now  frequently  inserted  in  policies  providing  that 
general  average  shall  be  paid  "  as  per  foreign  statement,"  or  to 
the  like  effect;  and  where  this  is  so,  the  parties  are  bound  by 
the  foreign  adjustment,  whether  the  loss  incurred  was  a  general 
average  loss  in  this  country  or  not(w).  So,  where  a  bill  of 
lading  provided  that  average  should  be  adjusted  "  according  to 
British  custom,"  the  shipper  of  the  goods  was  held  to  be  bound 
by  such  custom,  although  the  practice  of  British  average  staters 
was  at  variance  with  the  principle  of  general  law,  including  that 
of  England  (rr). 

Contribution  towards  a  general  average  might  have  been  en- 
forced by  an  action  at  common  law  (y),  or  by  a  suit  in  equity  (2) ; 


{p)  See  potty  Chap.  VII.,  Inbubance, 
Part  II. 

{9)  Orainger  ▼.  Martin^  31  L.  J., 
Q.  B.  186;  4  B.  &  S.  9;  3  Kent 
Com.  242.  This  is  the  ordinary  rule 
in  America.  See  further  as  to  the  de- 
tails* of  adjustment,  Amould  on  Ins. 
937  tu  969  f2ud  edit.),  and  Benecke, 
Princ.  of  Inaemn. 

(r)  EUl  V.  Wilson,  4  0.  P.  D.  329. 

(«)  Sinumds  v.  White^  2  B.  &  C.  805. 
See  Lloyd  v.  Guihert  L.  R.,  1  Q.  B. 
115. 

(t)  Power  V.  Whitmordy  4  H.  &  S. 
141. 

(tt)  Harris  y.  Scaramanga,  L.  R.,  7 
G.  P.  481  ;   Hendricks  y.  Australasian 


Insurance  Company ,  L.  B.,  9  G.  P.  460 ; 
Matfro  y.  The  Ocean  Marine  Insurance 
Companyy  L.  R.,  9  0.  P.  696 ;  S.  C. 
Gam.  Scaco.,  L.  R.,  10  G.  P.  414.  See 
alaoSobinows  y.  Ewing^s  Trutteesy  3  Sess. 
Gases  (4th  series),  1134;  and  Greer  y. 
JPoofo,  6  Q.  B.  D.  272. 

{x)  Stewart  y.  Hie  West  India  and  Pa- 
eijic  Steamship  Companyy  L.  R.,  8  Q.  B. 
88 ;  ajfirmed  ib,  362.  See  also  Atwood 
y.  Sellary  4  Q.  B.  Diy.  432,  affirmed, 
6  Q.  B.  Div.  286. 

{y)  Pirkleyy.  PresgravCy  1  East,  220 : 
Dobson  y.  Wilsony  3  Gamp.  480  ;  Gould 
y.  Oliver y  4  B.  N.  G.  134. 

(2)  Sheppard  y.  Wrighty  Show.  P.  G. 
18. 
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but  it  would  seem  that  the  Court  of  Admiralty  had  usually  no 
jurisdiction  to  entertain  this  question  (a) ;  unless,  perhaps,  where 
the  whole  of  the  proceeds  of  the  ship,  cargo,  and  freight  was 
in  the  registry  of  the  Court  (J). 

The  shipowner  has  a  right  to  retain  the  whole  of  the  cargo  Lien  for 
liable  to  contribution  for  general  average,  and  can  require,  before  f^f^^^  *^®'' 
he  parts  with  it,  security  for  the  due  payment  of  the  general 
average  (c).  In  the  case  of  a  general  ship,  where  there  are  many 
consignees,  the  usual  course  is  for  the  master,  before  he  delivers 
the  goods,  to  take  a  bond  or  agreement  from  each  consignee  for 
the  payment  for  what  shall  be  found  to  be  due  for  his  propor- 
tion of  the  lo8s(tf).  If  the  shipowner  delivers  up  the  cargo 
vdthout  taking  the  necessary  steps  for  procuring  an  adjustment 
of  the  general  average  and  securing  its  payment,  he  may  render 
himself  liable  to  an  action  (e). 

Before  paying  a  sum  demanded  for  average,  the  person  from 
whom  contribution  is  claimed  has  a  right  to  be  satisfied  that  it 
is  the  result  of  a  proper  adjustment  (/). 

To  an  action  by  a  shipowner  against  a  shipper  of  goods  to 
recover  his  proportion  of  an  average  loss,  a  plea  stating  that 
there  never  was  any  express  promise  to  the  effect  mentioned  in 
the  declaration,  that  the  ship  was  unseaworthy  at  the  time  of  the 
commencement  of  the  voyage,  and  that  the  average  loss  arose  in 
consequence  of  such  unseaworthiness,  is  good, — for  it  shows  that 
the  damage  in  respect  of  which  the  plaintiff  claims  contribution, 
resulted  from  his  own  negligence  and  misconduct  (g). 


(a)  The  CoMtaneia,  4  Notes  of  Gases, 
677.  A  daim  for  general  average 
cannot  be  the  subject  of  a  bottomry 
bond.  The  North  Star,  Lush.  46 ;  29 
L.  J.,  Adm.  73.  See  also  The  Cargo 
ex  Galam,  Br.  &  L.  167. 

(b)  The  Constaneia,  tthi  mpra ;  The 
Packet,  3  Mason  (American)  Kep.  255  ; 
The  Eleonora  Catharina,  4  Kob.  156. 

{e)  Beawes,  Lex  Mero.  244 ;  Lord 


Tenterden  in  Scaife  v.  Tobetiy  3  B.  & 
Ad.  628. 

{d)  Abbott  on  Shipping,  Part  IV. 
Ch.  X. 

(e)  Crook  v.  Allen,  6  Q.  B.  D.  38. 

(/)  See  the  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  in  The 
Energie,  L.  R.,  6  P.  C.  314. 

fer)  Schloee  v.  Heriot,  14  C.  B.,  K.  8. 
59. 
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Marine  insurance  is,  with  some  qualifications,  a  contract  of 
indemnitj  against  certain  perils  or  sea  risks  to  which  the  ship, 
freight,  or  cargo,  and  the  interests  connected  therewith,  may 
be  exposed  during  a  particular  voyage,  or  a  fixed  period  of 
time  (a) ;  whereby,  in  the  language  of  an  old  statute  (b),  "  upon 


(a)  Irving  ▼.  Manning,  1  H.  L.  Gases, 
307  and  AUcheton  v.  Lohre,  4  App. 
Gases,  761 ;  see  Kent  y.  Bird,  2  Gowp. 
683 ;  also  the  notes  to  Oodsally.  Boldero, 
2  Smith,  L.  G.  (7th  edit.),  280,  and 
DnrreU  y.  Tibbits,  6  Q.  B.  D.  560,  the 
case  of  a  fire  polioy.  See  also  DcUby 
T.  The  India   and   London  Life   As' 


snranee  Company,  15  G.  B.  365,  where 
it  was  hold  (oyermling  Oodsall  y. 
Boldero),  that  the  contract  contained 
in  a  life  policy  is  not  a  contnict  of  in- 
demnity, and  po»t,  p.  457. 

{b)  43  Eliz.  c.  12,  now  repealed  by 
26  k  27  Vict.  c.  125.  This  act,  after 
reciting  the  benefits  of  maritime  in- 
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the  I088  or  perishing  of  any  ship  there  f  olloweth  not  the  undoing 
of  any  man,  but  the  loss  lighteth  rather  easily  upon  many,  than 
heavily  upon  few." 

To  treat  the  subject  of  insurance  fully,  it  would  be  necessary  to 
consider  at  some  length  the  maritime  codes  of  foreign  countries; 
but  as  this  would  require  a  space  beyond  the  scope  of  the  present 
work,  the  remarks  upon  it  will  be  chiefly  confined  to  the  mode 
in  which  the  contract  has  been  dealt  with  by  the  Legislature  and 
Courts  of  this  country.  In  so  doing  it  is  proposed  to  arrange 
that  portion  of  the  subject  which  falls  within  the  first  division 
of  this  Chapter  under  the  following  heads : — 1,  the  parties  to 
the  contract;  2,  the  form  and  construction  of  policies  j  and  their 
alteration ;  3,  open^  and  valued  policies^  time,  voyage j  and  mixed 
policies;  4,  re-insurance  and  double  insurance;  5,  the  subject* 
matter  of  insurance ;  6,  the  voyage^  and  the  effects  of  delay  and 
deviation ;  7,  the  perils  insured  against ;  and,  8,  the  memoi*andum ; 
leaving  the  subjects  of  tcarrantn/y  representation^  and  concealment^ 
and  of  losses  J  adjustment,  remedies  on  the  policy ,  and  return  of  the 
premium,  for  consideration  in  the  second  part  of  this  Chapter. 

First,  as  to  the  parties  to  the  contract. 

The  persons  whose  property  is  insured  are  called  the  insured  Parties  to 
or  assured.     Those  who  undertake  to  insure   are  called  the  ^^*™*'*- 
insurers,  assurers  or  undericriters. 

Any  number  of  persons  may  now  be  marine  insurers.  For-  Who  may  be 
merly,  ordinary  partnerships  or  companies  could  not  insure;  "^■'*^*"- 
for  the  exclusive  right  of  insuring  upon  joint  stock  be- 
longed, under  the  6  Geo.  1,  c.  18  {c),  to  two  companies,  namely, 
the  Eoyal  Exchange  and  the  London  Assurance  Corporations. 
This  privilege  was,  however,  taken  away  by  the  5  Geo.  4,  c.  114, 
and  insurance  companies  stand  now  upon  the  same  footing,  in 
all  important  respects,  as  private  underwriters  (rf). 


Buranoe,  enabled  the  Lord  Chancellor 
to  direct  a  commission  to  the  Judge 
of  the  Admiralty,  the  Recorder  of 
London,  two  doctors  of  civil  law,  two 
common  lawyers,  and  eight  grave  and 
discreet  merchants,  to  make  decrees  in 
cases  arising  out  of  insurances.  This 
Court,  however,  soon  fell  into  disuse. 
An  interesting  account  of  the  history 
of  insurance,  and  of  the  writers  upon 
it,  wiU  be  found  in  Kent's  Conmien- 
taries,  vol.  3,  p.  342.  See  also  the 
Introduction  to  Park  on  Insurance,  and 
the  Introductory  Lecture  in  Duer  on 
Insurance. 


[e)  The  preamble  of  this  act  recites 
the  supposed  advantages  of  this  re- 
striction. For  instances  of  infringe- 
ment of  the  privileges  of  these  com- 
panies, see  Sullivan  v.  Greavet,  1  Park, 
8 ;  Mitchell  v.  Oockbume,  2  H.  Bl.  379; 
Booth  V.  ffodsoHy  6  T.  B.  405 ;  Audert 
V.  Mosey  2  B.  &  P.  871.  It  was  in 
order  to  avoid  the  effect  of  the  charters 
granted  to  these  companies  that  clubs 
of  mutual  insurers  were  established. 
See  Morrison  v.  Millar,  7  T.  B.  340,  n. ; 
Strong  v.  Jlarvey,  3  Bing.  304;  and 
po»ty  p.  443. 

{d)  By  s.  2  of  this  act,  the  existing 
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Who  may  be 
ineured. 


All  persons,  except  alien  enemies,  may  be  insured.  It  was 
once  doubted,  whether  the  latter  also  could  not  legally  be  in- 
sured {e) ;  but  it  was  decided  in  1794,  and  it  has  ever  since  been 
held,  that  insurance  upon  the  property  of  an  enemy  is  repugnant 
to  public  policy,  and  consequently  void  (/) ;  nor  can  an  English 
insurance,  even  although  effected  before  the  commencement  of 
hostilities,  cover  a  loss  by  British  capture  (g).  Where,  how- 
ever, a  neutral  subject  had  an  interest  in  goods  in  common  with 
one  who  was  an  alien  enemy,  and  the  former  insured  his  part 
interest,  it  was  held  that  he  was  entitled  to  recover  (h).  If, 
when  the  insurance  is  entered  into,  the  insured  is  an  alien,  and 
after  the  loss  he  becomes  an  enemy,  his  right  of  action  is  only 
suspended  in  consequence  of  his  personal  status  being  changed, 
and  it  revives  upon  the  return  of  peace  (i).  Where  an  enemy 
is  allowed  by  royal  licence  to  trade,  insurances  upon  adventures 
within  its  protection  are  legalized  (k) :  and  if  the  assured  is  do- 
miciled in  this  country,  the  disability  to  sue  in  our  Courts  in  his 
own  name  is  also  removed  (/). 


Interest  of 
assured. 


Wager  poli- 
cies on  Eng- 


It  was  not  essential  at  common  law  that  the  insured  should 
have  any  interest  in  the  subject-matter  of  the  insurance. 
Whether  the  insured  had  or  had  not  any  interest  the  insur- 
ance was  valid;  but  unless  the  words  "interest  or  no  in- 
terest" were  inserted  in  the  policy,  it  was  presumed  that  the 
insurance  was  on  interest,  and  proof  of  it  was  necessary  (w). 
To  prevent  the  perversion  of  the  contract,  however,  into  a  mere 


rights  of  the  two  chartered  companies, 
other  than  the  exclusive  right  to  in- 
sure, were  expressly  preserved.  By 
Lloyd's  Act,  1871  (34  Vict.  o.  xxi),  the 
Society  of  Underwriters,  and  others, 
commonly  known  as  Lloyd's  is  incor- 
porated. 

(e)  See  the  judgment  of  Lord  Hard - 
wicke  in  Henkle  v.  The  Koyal  Exchange 
Assurance  Company ,  1  Ves.  317 ;  see 
also  Oiet  v.  Mason^  1  T.  R.  85  ;  and 
post  J  p.  467. 

(/)  Brandon  v.  Kesbitt,  6  T.  B.  23. 

{g)  Furtado  v.  Rodgera,  3  B.  &  P. 
191,  which  was  decided  upon  the  broad 
ground  that  all  commercial  intercourse 
with  an  enemy  is  illegal.  Fotts  v.  Belly 
8  T.  R.  548,  overruling  Bell  v.  Gibsofi, 
1  B.  &  P.  346 ;  see  also  Kcllner  v.  Le 
Mesurier,  4  East,  396;  Gamba  v.  Le 
Mesurier,  ib.  407;  FlindtY.  Waters,  16 
East,  260;  The  Packet  de  Bilboa,  2  Rob. 
133;  Beidr,  Jloskins,  4  E.  &  B.  979; 
6  £.  &  B.  729 ;  £tposito  v.  Bouden^  4 


E.  &  B.  963 ;  Avery  v.  Botcden,  6  E.  & 
B.  714;  the  temporary  statutes,  the  21 
Geo.  2,  0.  4,  and  the  33  Geo.  3,  c.  27 ; 
and  Phillips  on  Ins.  o.  3,  s.  2.  Valin, 
speaking  of  our  conduct  during  the 
war  of  1 766,  when  this  country  allowed 
insurances  on  the  ships  of  the  enemy, 
observes  truly,  "  Mais  il  arrivait  de  u 
qu'une  partie  de  la  nation  nous  rendoit 
par  I'effet  de  1' assurance  ce  que  I'autre 
nous  prenoit  par  le  droit  de  la  guerre." 
Comm.  Bur  TOrdon.  de  la  Marine,  liv. 
3,  tit.  6,  art.  3. 

(/i)  Botch  v.  Fdic,  6  T.  R.  413. 

(i)  Flindt  v.  Waters,  ubi  supra.  Such 
a  defence,  therefore,  cannot  be  pleaded 
in  bar.  Ib, ;  see  also  Harman  v.  King^ 
ston,  3  Camp.  162. 

(k)  Kensington  v.  Inglis,  8  East,  273. 

(/)   V&paHcha  v.  JVo^fe,  13  East,  332. 

(m)  See  the  judgment  of  Ghambre, 
J.,  in  Lucena  t.  Craufurd^  3  B.  &  P. 
101 ;  S,  a,  2  N.  R.  269. 
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wager,  it  was  provided  by  the  19  Geo.  2,  o.  37,  b.  1,  that  no  liuhBhipB 
assurance  should  be  made  by  any  person,  "bodies  corporate  or  ®^' 
politic,  on  any  ship  belonging  to  his  Majesty,  or  any  of  his 
subjects,  or  on  any  goods,  merchandises,  or  effects  laden,  or  to 
be  laden,  on  board  such  ships,  interest  or  no  interest,  or  without 
further  proof  of  interest  than  the  policy,  or  by  way  of  gaming 
or  wagering,  or  without  benefit  of  salvage  to  the  assurer,  and 
that  every  such  assurance  should  be  void  («).  This  statute  ap- 
plies to  an  insurance  on  profits  on  goods  laden  on  board  a 
ship  (o). 

Foreign  ships  are  omitted  from  the  provisions  of  the  19  Geo.  2,^on 
c.  37^,  owing,  it  has  been  said,  to  the  difficulty  of  bringing  wit-  ^*1^  ^"*^' 
nesses  from  abroad  to  prove  interest.     Consequently  insurances 
on  foreign  ships  are  valid,  even  although  there  is  no  interest, 
provided  the  policy  is  expressed  on  the  face  of  it  to  be  a  wag§r 
>olicy  (p). 


It  is  not  necessary,  however,  that  the  interest  of  the  assured  Commenoo- 
should  exist  at  the  time  when  the  policy  is  effected ;  it  is  suffi-  duration  of 
oient  if  he  was  interested  during  the  risk  and  at  the  time  of  the  ^tereat. 
loss  (q).     Thus  the  agent  of  a  shipowner  having  authority  can, 
by  signing  bills  of  lading  subsequent  to  the  policy,  give  to  his 
principal  an  insurable  interest  in  goods  shipped  at  his  risk  (r). 
And  in  the  case  of  a  policy  upon  goods  "  lost  or  not  lost,"  the 
assured  may  recover,  although  the  goods  receive  damage  before 
he  acquired  any  interest  in  them;  provided  he  bought  them 
during  the  voyage,  and  without  knowing  that  they  were  injured; 
for  the  contract  is  an  indemnity  against  all  pa^t  as  well  as  all 
future  losses  («).     Nor  is  his  insurable  interest  determined  by 


(ft)  B7  sect.  2  of  the  act,  insuranceB 
on  privateers  fitted  out  by  British  sub- 
jects solely  for  the  purpose  of  cruising 
against  the  enemy,  may,  notwith- 
standing the  provisions  of  the  act,  be 
made  for  the  owner's  interest  or  no 
interest,  free  of  average,  and  without 
benefit  of  salvage.  See  suprot  p.  65, 
note  (p).  A  policy  containing  any 
of  the  words  forbidden  by  the  19 
Geo.  2,  0.  37,  s.  1,  is  illegal  if  the  policy 
does  not  exclude  British  vessels.  All'^ 
Hnt  y.  Jupe^  2  C.  P.  D.  376. 

(0)  Smith  y.  Reynolds,  1  H.  &  N. 
221;  De  Maltos  y.  Norths  L.  R.,  3 
Exch.  185.  In  the  latter  case  the 
policy  which  contained  the  words 
"  Warranted  free  from  all  average,  but 


without  benefit  of  talvage^^^  was  held 
yoid.  So  also  where  the  policy  con- 
tained the  additional  words  ''but  to 
pay  loss  on  such  parts  as  shall  not 
arrive.**  AUkim  v.  Jupe,  ubi  supra.  See 
also  postf  p.  462. 

{p)  See  Thellusson  y.  Fletcher,  1 
Dougl.  315  ;  Craufurd  y.  Hunter,  8  T. 
B.  13 ;  Lueena  y.  Craufurd,  ubi  supra  ; 
Nantes  y.  Thompson,  2  East,  385,  oyer- 
ruled  by  Cousin  y.  Nantes,  3  Taunt. 
512. 

iq)  Mindy.  Wilkinson,  2  Taunt.  237. 

(r)  Stephens  y.  The  Australasian  In- 
surance Company,  L.  R.,  8  C.  P.  18. 

(«)  Sutherland  v.  Fratt,  II  M.  &  W. 
296.  See  also  Hastie  y.  Couturier^  9 
Exch.  109. 


442 


INSURANCE. 


his  porting,  after  the  loss,  with  the  property  insured ;  since  he 

may  sue  as  trustee  for  the  person  to  whom  it  has  passed  (^). 

^  I  Where,  however,  the  assured  parted  hefore  the  loss  with  the 

^ZL   /*  1  f^'jl  ^^P  ii^8iire<J>  and  it  did  not  appear  that  there  was  any  agree- 

/  ^7  «..  .r  «^  ment  that  the  policy  should  be  kept  alive  for  the  benefit  of  the 

•1  •!  ro  I  ^>  assignee,  it  was  held  that  the  assured  could  not  recover  (w). 

Ti« '  ^"^  Where  an  insurance  is  on  goods  to  be  shipped,  it  is  material 

r^  r  C,  C'^<  •'  to  note  the  precise  time  at  which  the  risk  commences.     Where 

*  *1^     ^y  ^^  terms  of  the  contract  of  sale  the  property  does  not  pass 

-— ■  ,^*^>F^  imtil  the  loading  of  the  cargo  is  completed,  the  buyer  cannot 
*^  ^^y. /  J  insure  before  the  completion  of  the  loading.  The  mere  option 
^'  ^***^l5JjTp^hich  the  buyer  in  such  a  case  would  possess  to  take  so  much 
*^(Z  -^X/Ki  of  the  cargo  as  was  loaded,  does  not  confer  such  an  interest  in 
^^  '^  jf  *  ^if  ^^  cargo  as  would  be  sufiicient  to  support  a  policy  on  profits  (a?). 

An  interest  insurable  against  a  peril  must  be  such  a  one  that 
the  peril  would,  by  its  proximate  effect,  cause  damage  to  the 
assured.  Thus  a  mere  agent,  without  possession  or  lien,  has  not 
an  insurable  interest  to  the  extent  of  the  value  of  goods  shipped, 
simply  because  his  name  appears  in  the  bill  of  lading  instead  of 
that  of  his  principal  (y). 

By  the  Passengers  Act,  1855,  no  policy  of  assurance  effected 
in  respect  of  any  passages,  or  of  any  passage  or  compensation 
money,  by  any  person  by  that  act  made  liable  in  certain  events 
to  provide  such  passages  or  to  pay  such  money,  or  in  respect  of 
any  other  risk  under  that  act,  is  invalid  by  reason  of  the  nature 
of  the  risk  or  interest  (s).  So,  by  the  65th  section  of  the  Mer- 
chant Shipping  Act,  1862,  insurances  effected  by  shipowners 
in  respect  of  their  liability  for  loss  of  life  or  personal  injury,  or 


What  interest 

Bufficient 

generaUj; 


In  policies 

under 

Passengers 

Acts  and 

Merchant 

Shipping 

Acts. 


(<)  Sparkes  v.  Manhall,  2  B.  N.  C. 
761. 

(m)  Fowle$  V.  InneSy  11  M.  &  W.  10. 

(x)  Anderson  v.  Moriee,  L.  R.,  10 
G.  P.  609  (affirmed,  1  App.  Cases,  713). 
See  also  Dixon  v.  Whitworthy  4  C.  P.  D. 
375 ;  W.  N.  1880,  p.  43,  and|W*^  p.  462. 
In  Joyce  v.  Sican,  17  C.  B.,  N.  S.  84, 
Willes,  J.,  expressed  an  opinion  that 
where  goods  were  shipped  with  the  in- 
tention of  fulfilling  an  order,  the  vendee 
might  insure  his  interest  although  the 
property  in  them  had  not  (by  reason  of 
special  circumstances)  passed  to  him. 
See  also  perWilles,  J. ,  in  Seagrave  v.  The 
Union  Marine  Insurance,  L.  R.,  1  C.  P. 
309.  As  to  when  the  property  passes 
on  a  sale  of  goods,  see  the  judgment 


of  Sir  C.  GressweU  in  Gilmour  v. 
Supple,  11  Moo.  P.  C.  661 ;  and  Ben- 
jamin on  Sale,  B.  2,  c.  2 ;  Martineau  v. 
Kitching,  L.  R.,  7  Q.  B.  436 ;  The  KoHh 
British  ^  Mercantile  Insurance  Co,  y. 
Moffat,  L.  R.,  7  C.  P.  26.  The  interest 
of  a  person  only  equitably  entitled  is 
mwjoMie,  Ex  parte  Houghton,  17  Vesey, 
253.  So  a  mortgagor  of  a  ship,  if  m 
possession,  is  entitled  to  insure  to  the 
extent  of  the  value  of  the  ship.  The 
Provincial  Insurance  of  Canada  v.  Ledue, 
L.  R.,  6  0.  P.  244. 

(y)  Seagrave  Y.  TheUnion  Marine  In- 
surance, L.  R.,  1  C.  P.  306. 

{z)  18  &  19  Vict.  c.  119,  s.  66.  Ap- 
pendix, p.  cxcviii. 
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damage  or  loss  to  ships  or  goods,  occurring  without  their  actual 
fault  or  privity,  are  not  to  be  deemed  invalid  by  reason  of  the 
nature  of  the  risk  {a). 

Policies  are  usually  effected  by  brokers  who  are  employed  by  Mode  o 
the  assured  (J).    Indeed  it  would  be  nearly  impossible  for  the  ^^^^^ 
merchant  or  shipowner  to  act  for  himself  in  effecting  insurance3y 
owing  to  the  complexity  of  the  modem  system  of  insurance, 
and  the  peculiar  knowledge  which  is  requisite  in  this  matter. 
The  broker  is  the  agent  of  the  assured  to  effect  the  policy ;  yet  JT'    *  *^  ^J^T^n, 
he  is  not  solely  his  agent,  for  he  is  a  principal  to  receive  the  ^  i  r  •  *••  c  'W  f* 
premium  from  the  assured,  and  pay  it  to  the  underwriter  (.).  "y^^i        ^ 
and  is  liable  to  the  latter  for  ii(d),  <*^  '  - 

Insurance  on  ships  is  often  effected  by  means  of  mutual  ilatual  ^j[ 
insurance  associations  or  clubs.     Shipowners  being  members  of  ""'"*^o«- 
these,  enter  their  vessels  from  year  to  year,  subject  to  the 
special  rules  of  the  particular  club  {e). 


^  %^ 


m   ( 


(a)  H.  S.  Act,  1862,  s.  55.  ^^eepost^ 
p.  446. 

(b)  A  person  could  neither  sue  on  a 
policy  which  was  not  made  with  him 
personally,  nor  with  an  ag«nt  autho- 
rized at  the  time  on  his  behalf.  Walton 
T.  Swann,  11  C.  B.,  N.  S.  756 ;  but  see 
now  31  &  32  Vict.  o.  86,  enabling  poli- 
cies to  be  assigned  ;  see  also  Zloi/d  y. 
Fleming,  L.  R.,  7  Q.  B.  299 ;  Fellas  y. 
The  Neptune  Marine  Insurance  Company , 
4  0.  P.  D.  139 ;  5  C.  P.  D.  84.  Policies 
are  often  underwritten  by  brokers  or 
agpents  acting  for  underwriters.  Where 
this  is  the  case  the  agent  has  no  power 
to  underwrite  for  sums  beyond  the  limit 
imposed  on  him  by  his  principal,  and 
should  he  do  so  the  assured  will  not  be 
able  to  recover  from  the  principal  any 
part  of  the  amount  underwritten  for 
such  a  contract  is  indivisible,  and  if  part 
is  not  recoverable  the  whole  is  not. 
Baines  v.  Ewing,  L.  R.,  1  Ex.  320.  As 
to  the  commission  payable  to  brokers, 
see  The  Great  Western  Insurance  Com- 
pany of  New  York  v.  Cunliffe^  L.  R., 
9  Ch.  625. 

(c)  See  the  judgment  of  LordEUen- 
borough  in  Jenkins  v.  Fower,  6  M.  &  S. 
287.  The  policy  always  contains  an 
admission  by  the  underwriter  of  the 
receipt  of  the  premium,  although  the 
pracuceis,  that  it  is  not  in  i&ctpaid,  but 
allowed  in  account  between  the  under- 
writer and  the  broker.  The  effect  of  this 
is,  that  there  is  no  remedy  for  it  against 
the  assiired,  if  it  is  not  properly  allowed 
by  the  broker.    lb. ;  halzell  v.  Hair,  1 


Gamp.  532.  As  to  what  constitutes  a 
delivery  of  a  policy,  see  Xenos  v.  Wick" 
ham,  13 C. B.,  N.  S.  381  \  S,C,m Cam. 
Scacc.,  14  C.  B.,  N.  8.  435;  Dom. 
Proc.,  L.  R.,  2  H.  L.  296.  The 
fact  that  instructions  have  been  given 
for  an  insurance  and  that  a  ''slip** 
has  been  obtained,  is  not  a  sufficient 
compliance  with  an  agreement  to  keep 
a  ship  insured.  See  Farry  v.  The  Great 
Ship  Company,  4  B.  &  S.  556 ;  see  also 
post,  pp.  449,  450. 

(d)  See  per  Bayley,  J.,  in  Fower  v. 
Butcher,  10  B.  &  0.  340. 

{e)  The  rules  of  these  associations  are 
mostly  very  imperfect,  and  though  they 
may  effect  their  intention  where  the 
members  are  known  to  and  have  con- 
fidence in  each  other,  they  are  ill 
adapted  to  give  rights  whicn  require 
to  be  enforced  by  legal  tribunals. 
Questions  often  arise  as  to  the  con- 
struction of  the  rules.  These  are 
usually  decided  by  arbitration,  and  as 
the  ndes  of  the  different  associations 
vary  In  language,  the  decisions  upon 
them  are  oif  little  general  value.  By 
the  rules  of  some  of  these  societies, 
the  assured,  if  he  mortgages  his  vessel, 
must,  at  the  peril  of  forfeiting  his 
claim  under  the  policy,  deliver  to  the 
insurers  a  deed  containing  a  covenant 
by  the  mortgagee  to  pay  Uie  premium. 
This  rule  must  be  strictly  adhered  to. 
See  TumbuU  v.  Woolfe,  11  W.  R.  66, 
overruling  the  decision  ^f  Stuart, 
V.-C,  3  Giff.  91.  Formerly  in  some 
of  these  clubs  no  poUcy  was  Issued. 
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An  inBurance  broker  has  a  lien  upon  the  policy  which  he 
eflPects.  If  he  be  employed  immediately  by  the  assured,  this 
lien  extends  to  the  general  balance  due  (/).  Where,  however, 
the  broker  is  employed  by  an  intermediate  agent  who  he  knows 
to  be  such,  his  right  of  lien  extends  only  to  premiums  and 
commissions  relating  to  the  particular  transaction  (g).  This 
right  of  lien  may,  as  in  other  cases,  be  superseded  by  a  special 
contract  or  course  of  dealing.  A  mere  arrangement,  however, 
whereby  the  broker  is  paid  upon  a  monthly  account,  but  does  not 
deliver  up  the  policies  before  payment,  will  not  affect  the  right 
of  lien  (A) ;  and  this  is  so  although  the  policies  were  effected 
through  an  intermediate  agent,  known  by  the  broker  to  be  such, 
who  was  paid  by  the  principal,  but  failed  to  pay  the  broker  (i"). 

Secondly,  as  to  the  form  and  construction  of  j^olicies  and  their 
alteration. 

The  form  of  marine  policy  used  in  this  country  has  varied 
little  for  more  than  two  hundred  years. 

The  following  is  the  ordinary  form  now  in  use  at  Lloyds : — 

In  the  name  of  God.     Amen.  as  well  in 

own  name,  as  for  cmd  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  doth, 
may,  or  ahaU  appertain,  in  part  or  in  all,  doth  make  assur- 
ance,  and  cause  and  them,  and  every  of  them,  to  be 

insured,  lost  or  not  lost,  at  and  from  upon  any  kind 

of  goods  and  merchandizes,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  fur- 


In  Bromley  v.  WilliafM,  32  Beav.  177, 
the  Master  of  the  Rolls  Yihs  inclined  to 
the  opinion  that  no  policy  wasnecessar}''. 
The  contrary,  however,  was  held  in 
In  re  The  London  Marine  Insurance 
Associationy  L.  R.,  4  Ch.  611.  See  also 
lilyihe  ^  Conipani/s  ease.  In  re  Albert 
Average  Association,  L.  R.,  13  Eq.  529. 
It  has,  however,  been  held  in  a  case 
where  one  of  these  clubs  was  being 
wound  up,  and  it  appeared  that  the 
books  of  the  club  contained  admissions 
that  the  club  was  liable  for  the  pay- 
ment of  the  amount  insured,  that  the 
assured  was  entitled  to  rank  as  a  cre- 
ditor for  the  amount  of  the  insurance, 
notwithstanding  that  the  policy  on 
which  the  claim  arose  was  unstamped, 
and  was,  therefore,  inadmissible  in 
evidence.  In  re  Teignmouth  and  General 
Mutual  Shipping  Associationy  L.  li.,  14 
£q.  148.    As  to  the  stringent  provi- 


sions of  the  30  Vict.  c.  23,  on  this 
point,  see  poxty  p.  448.  As  to  the  rights 
of  members  of  these  associations,  see 
further  In  re  London  Marine  Insur' 
ance  Association ,  Andmcs*  Case,  L.  R., 

8  Eq.  176  ;  Gray  v.  Tcarson,  L.  R., 
6  C.  P.  668;   JVood  v.    U'ood,  L.  R., 

9  Ex.  190  ;  Etans  v.  Hooper,  L.  R.,  1 
Q.  B.  D.  45 ;  Edtcards  v.  The  Abcrayron 
Mutual  Ship  Insurance  Society,  1  Q.  B. 
D.  563.  As  to  the  renewal  of  club 
policies,  see  Cory  v.  Taion,  L.  R.,  7 
Q.  B.  304 ;  Lishman  y.  The  Northern 
Maritime  Insurance   Company,  L.  R., 

10  C.  P.  179.  Fortcood  v.  The  North 
IVales  Mutual  Marine  Insurance  Com- 
pany,  5  Q.  B.  D.  67. 

(/)  Ollive  v.  Smith,  6  Taunt.  65 ; 
Phillips  on  Insurance,  s.  1909. 
(g)  Westwood  v.  Bell,  4  Camp.  352. 
(h)  Fisher  v.  Smith,  4  App.  Cas.  1. 
(0  Jbid. 
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niture,  of  and  in  the  good  ship  or  vessel,  called  the 
whereof  is  master,  under  Grod,  for  this  present  voyage 
or  whosoever  else  shall  go  for  master  in, the  said  ship, 
or  by  whatsoever  other  name  or  names  the  said  ship,  or  the 
master  thereof,  is  or  shall  be  named  or  called ;  beginning 
the  adventure  upon  the  said  goods  and  merchandizes,  from 
the  loading  thereof  aboard  the  said  ship,  upon 

the  said  ship,  &c.  and  so  shall  continue  and  endure, 

during  her  abode  there,  upon  the  said  ship,  &c.  And 
further,  until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  &c.  and  goods  and  merchandizes  whatsoever,  shall 
be  arrived  at  upon  the  said  ship,  &c.  until  she  hath 

moored  at  anchor  twenty-four  hours  in  good  safety ;  and 
upon  the  goods  and  merchandizes,  until  the  same  be  there 
discharged,  and  safely  landed.  And  it  shall  be  lawful  for 
the  said  ship,  &c.  in  this  voyage,  to  proceed  and  sail  to, 
and  touch  and  stay  at,  any  port  or  places  whatsoever, 
without  prejudice  to  this  insurance.  The  said  ship,  &c., 
goods  and  merchandizes,  &c.,  for  so  much  as  concerns  the 
assureds,  by  agreement  between  the  assureds  and  assurers 
in  this  policy,  are  and  shall  be  valued  at 

Touching  the  adventures  and  perils  which  we  the  as- 
surers are  contented  to  bear,  and  do  take  upon  us  in  this 
voyage;  they  are  of  the  seas,  men  of  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  counter 
mart,  surprisals,  takings  at  sea,  arrests,  restraints,  and  de- 
tainments of  all  kings,  princes  and  people,  of  what  nation, 
condition,  or  quality  soever;  barratry  of  the  master  and 
mariners,  and  of  all  other  perils,  losses,  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment  or  damage 
of  the  said  goods  and  merchandizes,  and  ship,  &c.,  or  any 
part  thereof.  And  in  case  of  any  loss  or  misfortune,  it 
shall  be  lawful  to  the  assureds,  their  factors,  servants,  and 
assigns,  to  sue,  labour,  and  travel  for,  in  and  about  the 
defence,  safeguard  and  recovery  of  the  said  goods  and 
merchandizes,  and  ship,  &c.,  or  any  part  thereof,  without 
prejudice  to  this  insurance ;  to  the  charges  whereof  we  the 
assurers  will  contribute,  each  one  according  to  the  rate  and 
quantity  of  his  sum  herein  assured  (k).    And  it  is  agreed 

(k)  Sec  as  to  this  clause,  which  is  known  as  **  the  suing  and  labouring  clause," 
p08ty  p.  490. 
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by  us  the  insurers,  that  this  writing  or  policy  of  assurance 
shall  be  of  as  much  force  and  effect  as  the  surest  writing 
or  policy  of  assurance  heretofore  made  in  Lombard  Street, 
or  in  the  Royal  Exchange,  or  elsewhere  in  London.  And 
so  we  the  assurers  are  contented,  and  do  hereby  promise 
and  bind  ourselves,  each  one  for  his  own  part,  our  heirs, 
executors,  and  goods,  to  the  assureds,  their  executors,  ad- 
ministrators, and  assigns,  for  the  true  performance  of  the 
premises,  confessing  ourselves  paid  the  consideration  due 
unto  us  for  this  assurance  by  the  assured,  at  and  after  the 
rate  of  .     In  witness  whereof,  we  the  assurers  have 

subscribed  our  names  and  sums  assured  in  London. 

N.B. — Com,  fish,  salt,  fruit,  flour,  and  seed  are  war- 
ranted free  from  average,  unless  general,  or  the  ship  be 
stranded.  Sugar,  tobacco,  hemp,  flax,  hides  and  skins  are 
warranted  free  from  average,  under  five  pounds  per  cent. ; 
and  all  other  goods,  also  the  ship  and  freight  are  war- 
ranted free  from  average,  under  three  pounds  per  cent., 
unless  general,  or  the  ship  be  stranded  (A). 

CoUimon  Ifc  has  become  the  usual  practice  in  the  case  of  policies  on 

cl&llflG 

ships  for  the  insurers,  in  addition  to  undertaking  the  risks 
specified  in  the  above  form  of  policy,  to  engage  by  a  separate  i 
clause  attached  to  the  policy,  and  known  as  the  running  down^ 
,j  [clause,  that  they  will  pay  a  proportion  of  any   damages  thol] 
I  rassureamay  become  liable  to  pay  by  reason  of  a  collision  arising! 
I     from  the  fault  of  the  vessel  insured  (/).     The  clause  also  usually 
contains  a  stipulation  as  to  the  part  payment  by  the  insurers 
of  any  costs  incurred  by  the  assureds  in  defending  themselves 
against  legal  proceedings  in  respect  of  the  collision  (m). 

The  following  is  a  copy  of  a  form  of  the  running  down 
clause  in  frequent  use  at  Lloyds : — 

And  it  is  further  agreed,  that  if  the  hereby 

insured  shall  come  into  collision  with  any  other  ship  or 

(k)  As  to  tlie  meaning  of  this  memo-  6  Tatmt.  605. 

TSJidxuDj8eQpo8tf'pA9l,  In  Schedule E.  (m)  As  to  the  construction  of  this 

to  the  30  Vict.  o.  23,  is  a  form  of  policy  clause,  see  Xenot  y.  FoXy  L.  B.,  3  C.  P. 

which  in  all  material  respects  is  the  630 ;  4  C.  P.  665  ;  Tayhr  y.  hetcar^  5 

same  as  that  given  in  the  text.  B.  &  S.  58  ;    33  L.  J.,  Q.  B.   141 ; 

(Q  See  ante,  p.  442 ;  and  as  to  the  Thompton  t.  Reynolds,  ubi  supra.     See 

previous  law,  see  Thompson  y.  Reynolds,  also  De  Vaux  t.  Salvador,  4  A.  ^  E. 

E.  &  B.  172,  and  Delaney  y.  Stoddart,  420;  Cavey  y.  Smith,  22  Sess.  Cas.  902. 
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vessel,  and  the  assureds  shall  in  consequence  thereof  become 
liable  to  pay,  and  shall  pay,  any  sum  or  sums  not  exceed- 
ing the  value  of  the  said  vessel  hereby  assured.  We,  the 
Assurers,  will  severally  pay  the  assureds  such  proportions 
of  three- fourths  of  the  sum  so  paid,  as  our  respective  sub- 
scriptions hereto  bear  to  the  insured  value  of  the  said 
vessel.  And  in  cases  where  the  liability  of  the  ship  has 
been  contested  with  our  consent  in  writing,  we  will  also 
pay  a  like  proportion  of  three-fourth  parts  of  the  costs 
thereby  incurred  or  paid. 

But  this  agreement  is  in  no  case  to  be  construed  as  ex- 
tending to  any  sums  the  assureds  may  become  liable  to  pay, 
or  shall  pay,  in  respect  to  loss  of  Ufe  or  personal  injury  to 
individuals  from  any  cause  whatever. 

The  essential  parts  of  the  contract  are  as  follows: — The 
stamp ;  the  name  of  the  assured ;  the  ship ;  the  subject-matter 
of  insurance ;  the  voyage ;  the  perils  insured  against ;  the  pre- 
miimi ;  the  memorandum ;  and  the  subscription. 

The  statutes  at  present  in  force  which  relate  to  the  stamping  Stamps, 
of  marine  policies  are  the  30  Yict.  c.  23,  one  of  the  schedules  to 
which  Act  now  regulates  the  amount  of  duty  payable  (n),  the 
33  &  34  Vict.  c.  97,  s.  117,  and  the  39  Vict.  c.  6  (o). 

The  following  provisions,  many  of  which  are  new,  are  con- 
tained in  these  Acts. 

No  contract  or  agreement  for  sea  insurance  {p)  (other  than 
suoh  insurance  as  is  referred  to  in  section  55  of  ^'The  Merchant 


(»)  30  Yict.  c.  23,  Schedule  B.  The 
duties  charged  under  this  act  are  at 
the  rate  of: — for  every  100/.  or  frac- 
tion of  100/.  insured,  upon  any  Toyage, 
Zd, ;  for  any  time  not  exceeding  six 
months,  Zd. ;  not  exceeding  twelve 
months,  6d.  See  Appendix,  pp.  cclxvi, 
cclxx.  The  principal  statutes  in  force 
before  the  Act  were  the  35  Geo.  3,  c. 
es,  and  the  7  &  8  Vict.  c.  21.  By  Sche- 
dule D.  of  30  Vict.  c.  23,  the  35 
Geo.  3,  0.  63,  and  s.  4,  and  the  sche- 
dule of  7  &  8  Vict.  c.  21  (being  the 
only  provisions  of  that  Act  relating  to 
marine  insurance],  are  repealed. 

(o)  Appendix,  p.  cccxxxv. 

Ip)   By  sect.  4  of  the  30  Yict.  o. 
23,  the  expression  "sea  insurance" 


means  any  insurance  (including  re- 
insurance) made  upon  any  ship  or 
vessel,  or  upon  the  machinery, 
tackle,  or  furniture  ot  any  ship  or 
vessel,  or  upon  any  goods,  merchan- 
dise or  property  of  any  description 
whatever,  on  board  of  any  ship  or 
ressel,  or  upon  the  freight  of  or  any 
other  interest  which  may  be  lawfully 
insured  in  or  relating  to  any  ship  or 
vessel;  and  the  word  "  policy* '  means 
any  instnmient  whereby  a  contract  or 
agreement  for  any  sea  insurance  is 
made  or  entered  into.  See  also 
sect.  12.  And  by  sect.  6,  the  Com- 
missioners of  Inland  Revenue  are 
to  provide  blank  i>olioies,  printed 
on  paper,  in  the  form  set  forth  in 
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InTalidity  of 

unstamped 

policy. 


Shipping  Act,  1862'' (^))  is  valid  unless  it  is  expressed  in  a 
policy;  and  every  policy  must  specify  the  particular  risk  or 
adventure,  the  names  of  the  subscribers  or  underwriters,  and  the 
sum  or  sums  insured.  If  any  of  these  particulars  are  omitted 
the  policy  is  void  (r). 

Where  an  insurance  is  made  for  a  voyage  and  also  for  time, 
or  to  extend  to  or  cover  any  time  beyond  twenty-four  hours 
after  the  ship  has  arrived  at  her  destination  and  been  there 
moored  at  anchor,  the  policy  is  chargeable  with  the  duty  both  of 
a  voyage  and  of  a  time  policy  («). 

"Where  carriers  by  sea  or  other  persons,  in  consideration  of  the 
payment  of  money  for  additional  freight  or  otherwise,  undertake 
any  risk  attending  goods,  merchandize  or  property  on  board  a 
ship,  or  indemnify  the  owner  against  any  risk,  loss  or  damage, 
such  agreement  or  engagement  is  a  contract  for  sea  insur- 
ance {t). 

No  policy  may  be  pleaded  or  given  in  evidence  in  any  Court, 
or  admitted  in  any  Court  to  be  good  or  available  in  law  or  in 
equity,  unless  duly  stamped ;  and  until  recently  the  Commis- 
sioners of  Inland  Revenue  could  not  stamp  any  policy  exe- 
cuted within  the  United  Kingdom  at  any  time  after  it  was 
signed  or  underwritten,  except  for  the  purpose  of  adding  an 
additional  stamp  or  stamps,  to  a  policy  of  mutual  insurance, 
where  such  policy  had  not  been  signed  or  underwritten  to 
an  amount  exceeding  the  sum  which  the  stamp  previously 
impressed  warranted  (u) ;  but  by  the  Act  of  1876  (39  Vict.  c.  6) 
a  policy  of  sea  insurance  is  included  within  the  provisions  of 
the  16th  section  of  the  Stamp  Act,  1870,  and  may  be  stamped 
after  execution  on  payment  of  a  penalty  of  100/.  (x). 


Schedule  E.  to  the  Act,  \^hich  any 
person  may  buy,  stamped  with  the  re- 
quisite duty.  The  day,  month  and 
year  of  the  issue  must  previously  be 
marked  or  written  on  the  policy. 
Sect.  6  provides  that  the  Commissioners 
must  keep  an  office  in  London  for  this 
purpose.  By  sect.  17,  allowance  may 
be  made  for  spoiled,  obliterated,  or 
unused  policies.  Formerly,  under  35 
Geo.  3,  c.  63,  s.  10,  allowance  could  be 
made  where  there  was  an  over-insurance 
upon  a  homeward  voyage.  This  is 
not  provided  for  by  the  present  Act. 

A   policy,  by  which  the   separate 
and  distinct  interests  of  two  or  more 


persons  are  insured,  being  stamped  in 
respect  of  their  aggregate  but  not 
in  respect  of  each  of  their  interests, 
may  be  stamped  with  an  additional 
stamp  or  stamps,  within  a  month  after 
the  last  risk  has  been  declared.  See  39 
Vict.  c.  6,  s.  1,  Appendix,  p.  cccxxzvi. 

(q)  See  as  to  this,  ante,  pp.  442,  446. 

(r)  30  Vict.  o.  23,  s.  7. 

(*)  lb.  8.  11. 

(0  iJ.  8.  12. 

(«)  lb.  B.  9. 

(x)  See  33  &  34  Vict.  c.  97,  s.  16, 
which  enables  the  officer  in  Court  to 
stamp  an  instrument  upon  a  trial. 
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Under  the  provisions  of  the  Stamp  Act,  1870,  any  policy  stamps  on 
made  or  executed  out  of,  but  being  in  any  manner  enforceable  ^tS^bwad. 
within,  the  United  Kingdom  is  chargeable  with  duty  under  the 
30  Vict.  c.  23,  and  may  be  stamped  within  the  period  of  two 
months  next  after  it  shall  have  been  received  in  the  United 
Kingdom  (^). 

No  policy  may  be  made  for  any  time  exceeding  twelve  Buration  of 

■7T***7  ***•"•       *'  •  ■      **  ^  time  policies. 

months  (s). 

Prior  to  the  execution  of  the  stamped  policy  a  memorandum  ^^'^/J^  *^® 
of  the  terms  of  the  proposed  policy  is  generally  initialed  by 
the  underwriters  {a).    This  memorandum  is  what  is  commonly 
called  "  the  slip,"  and  various  questions  have  from  time  to  time 
arisen  as  to  its  effect. 

Whilst  the  Acts  relating  to  the  stamping  of  marine  in- 
surances in  force  before  the  30  Vict.  c.  23,  remained  imre- 
pealed,  it  was  held  that  the  Courts  could  not  look  at  "the 
slip  "  for  any  purpose  (J).  The  30  Vict.  c.  23,  provides  that 
a  contract  of  marine  insurance,  except  when  made  under  the 
-Merchant  Shipping  Acts,  shall  be  void  imless  expressed  in  a 
policy,  and  that  no  policy,  unless  stamped,  shall  be  available 
either  at  law  or  in  equity;  and  it  seems  that  now  a  slip, 
although  still,  except  in  the  case  above  mentioned,  not  enforce- 
able, or  admissible  as  evidence  of  a  contract  of  marine  insur- 
ance, may  be  given  in  evidence  for  collateral  purposes.  Thus, 
in  order  to  ascertain  whether  there  has  been  undue  concealment 
on>  the  part  of  the  assured,  the  Court  may,  in  an  action  on  a 
duly  stamped  policy,  look  at  the  slip.  It  has  been  held  that, 
as  the  slip  is  in  practice,  and  according  to  the  understanding  of 

(y)  33  &   34  Vict.  o.    97.   fl.    117.  33L.  J.,  Q.  B.  41.  The  initials  f.  p.  a., 

The  30  Vict.  c.  23  contains,  in  sects.  ^J^t-^-i   and  f^^.   are  sometimes 

13,  14,  15  and  16,  provisions  making  ^fnlten  on  th^^^P*    These  abbre- 

liable  to  a  penalty  of   100/.   persons  viations  signify  that  the  proposed  in- 

who  pay  upon  any  loss  unless  the  in-  surance  is  to  be  made  '*free  of  par- 

suranoe  is  written  and  stamped,  or  who  ticular  average,*'    ^'free  of    general 

enter  into  any  contract,  memorandum,  average,'*  or  **  free  of  capture  and  sei- 

or  agpreeement  for  sea  insurance  un-  zure.''   Fisher  v.  The  Liverpool  Marine 

less  such  insurance  is  in  writing  and  Inauranee  Co.,  L.  B.,  7  Q.  B.  471. 

stamped,   or  issue  copies  of  i>olicie8  {b)  35  G-eo.  3,  c.  63,  ss.  17  and  18, 

which  are  not  stamped,  and  prohibit-  and  7  &  8  Vict.  c.  21,  s.  4,  both  of 

ing  brokers  or  agents  making  charges  which  are  repealed  by  30  Vict.  c.  23. 

umess  the  policy  is  in  writing  and  These   provisions  did  not  give  any 

stamped,     oee,   as  to  these  secibions,  validity  to  slips.   See  Mareden  v.  Reid, 

Stowe  V.  QmemeTy  L.  R.,  6  Ex.  165.  3  East,  572;  jrariciekY.  Slade,  3  Gamp. 

(z)  30  Vict.  c.  23,  s.  8.  127  ;  Pattieon  v.  MilU,  2  Bligh,  N.  S. 

\a)  SeeXetiMV.  IFiekham,  33  L.  J.,  562;    Ihe  Morocco  Land  and  Trading 

C.  r.  13 ;  Ferry  v.  The  Great  Ship  Co.^  Co.  v.  Fry,  11  Jurist,  N.  S.  76. 

M.P.  O   O 
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The  name  of 
tHe  assured. 


those  engaged  in  maritime  assurance,  the  complete  and  final 
contract  between  the  parties,  the  assured  need  not  communicate 
to  the  underwriters  facts  which  come  to  his  knowledge  after 
the  slip  has  been  initialed  and  before  the  policy  has  been 
executed  {y).  But  a  stamped  policy  is  essential  to  a  valid  con- 
tract of  insurance,  and  it  has  been  held  that  the  initialing  of 
a  slip  and  forwarding  it  to  the  broker  of  the  assured  are  parts 
of  one  entire  contract  void  under  the  statute,  and  so,  although 
the  broker  pays  the  premium  and  the  amoxmt  of  The  stamp 
dutj  to  the  agent  of  the  underwriter,  no  further  contracF  to 
execute  a  stamped  policy  can  be  implied,  and  therefore  J-he 
assured,  if  there  be  no  stamped  policy,  is  without  remedy  (2). 

The  effect  of  the  alteration  of  a  policy  is  mentioned  below  (a). 

The  legislature  has  provided  that  it  shall  not  be  lawful  to 
effect  a  policy  on  any  ship,  goods,  or  other  property,  unless  the 
name  or  the  usual  style  and  firm  of  dealing  of  one  or  more  of 
the  persons  interested,  or  of  the  consignor  or  consignee  of  the 
property  insured,  or  of  the  person  residing  in  Gbeat  Britain 
who  receives  the  order  for  effecting  the  policy,  or  of  the  person 
who  gives  the  order  to  the  agent  immediately  employed  to  effect 
it,  is  inserted  in  it  {b).  This  enactment  has  met  with  a  liberal 
construction ;  and  it  has  been  held  that  a  policy  effected  in  the 
name  of  the  general  agents  of  the  consignor,  who  receive  a 
cargo  upon  the  refusal  of  the  consignee  to  accept  it,  is  valid; 
and  that  if,  acting  upon  the  clear  intention  of  the  consignor, 
although  without  his  express  authority,  they  effect  an  insurance 
as  his  agents,  or  if  their  act  is  subsequently  ratified  by  their 
principal,  they  may  recover  on  the  policy  (c).    Nor  is  it  neces- 


V  „- 


(y)  lonides  v.  The  Faeifie  Fire  and 
Marine  Insurance  Company^  L.  B.,  6 
Q.  B.  674  ;  afiBrmed,  L.  R.,  7  Q.  B. 
617;  CoryY.Fatton,  L.R.,  7  Q.  B.  304; 
L.  R.,  9  Q.  B.  677 ;  Zithman  y.  The 
Northern  Marine  Insurance  Coinpanyj 
L.  R.,  8  C.  P.  216 ;  L.  R.,  10  C.  P.  179. 

(c)  Fisher  v.  Liverpool  Marine  Insur- 
ance  Company ^  L.  R.,  8  Q.  B.  469; 
affirmed  on  appeal,  L.  B.,  9  Q.  B.  418. 
See  also  Mackenzie  y.  Couison,  L.  R., 
8  Eq.  368,  obseryed  upon  in  Cory  y. 
Fatton,  L.  R.,  7  Q.  B.  304. 

(a)  See  post,  p.  463. 

(b)  28  Geo.  3,  c.  66.  An  earlier 
statute,  the  26  Geo.  3,  c.  44,  which 
was  repealed  bj  this  act,  was  passed 
to  preyent  the  effecting  of  policies  in 
blank,  and  required  that  the  names  of 


the  persons  interested,  or  of  the  agent 
who  effected  the  policy,  should  be  in- 
serted. See  Cox  y.  Farry,  1  T.  R. 
464,  and  Fi^ay  y.  Fdie,  ib.  313. 

(c)  Wolff  V.  Homeasile,  1  B.  &  P. 
316;  Lueena  y.  Craufurd,  3  B.  &  P. 
76  ;  2  N.R.  269;  Stirling  y,  Vaughan, 
11  East,  619;  lUmth  y.  Thompson,  13 
East,  274  ;  Hagedom  y.  Oliverson,  2  M. 
&  S.  486 ;  Barlow  y.  Leckie,  4  J.  B. 
Moore,  8 ;  and  see  BeU  y.  Janeon,  1  M. 
&  S.  201,  where  it  was  held  that  a 
letter  dii^cting  assurance  could  not 
be  considered  to  be  a  ratification  of  an 
insurance  which  had  been  actuaUj 
made  at  the  time,  but  without  the 
knowledge  of  the  pzincipaL  See  also 
Frouming  y.  Th^  Frovincial  Insurance 
Company  of  Canada,  L.  R.,  6  P.  G.  263. 
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sary  that  an  agent  effecting  the  policy  should  be  described  in  it 
as  such  (d). 

Where  a  broker  had  received  directions  from  the  owner  of 
goods  to  insure  them,  and  being  nnable  to  do  so  caused  the  risk 
to  be  indorsed  upon  a  general  policy  which  had  been  previously 
effected  by  the  agents  of  the  broker,  in  their  own  names,  upon 
goods  ''to  be  valued  and  declared  as  interest  might  appear," 
and  this  indorsement  was  initialed  by  the  underwriter,  and  the 
goods  owner  was  informed  of  it,  it  was  held  that  the  policy 
not  having  been  made  by  the  owner  of  the  goods,  or  by  any 
one  authorized  on  his  behalf  at  the  time,  and  not  having  been 
ratified  by  him,  he  could  not  sue  upon  it  {e). 

A  description  of  the  subject  matter  of  the  insurance  is  re-  Subject 
quired  both  from  the  nature  of  the  contract  and  from  the  °^  '®'* 
universal  practice  of  underwriters  (/). 

There  is  no  express  regulation  in  this  country  which  requires  The  name  of 
that  the  name  of  the  vessel  insured,  or  of  her  master,  shall  be  ^' 

inserted  in  the  policy;  it  has  been  usual,  however,  either 
where  the  policy  relates  to  a  particular  ship  or  to  goods  to  be 
carried  by  a  particular  ship,  to  insert  the  name  of  the  ship, 
since  a  knowledge  of  it  is  often  material  for  the  estimation  of 
the  risk  to  be  insured.  A  policy  on  a  ship  ''called  the  American 
ship  President,  or  by  whatever  other  name  the  same  ship  should 
be  called,"  was  held  to  be  a  valid  policy  on  a  vessel  which  was 
an  American  ship,  and  of  which  the  real  name  was  "  The  Pre- 
sident^^ (ff). 

^e  validity  of  insurances  upon  goods  to  be  shipped  by  "  ship 
or  diips"  without  naming  them  has  long  been  established  (h'^ ;  and 

(i)  De  Vignier  v.  Stoanton,  1  B.  &  from   expressing  any  opinion  as   to 

P.  846|  note.  Where  the  persons  inte-  whether  an  action  could  not  have  be^i 

rested  were  described  as  **  the  trustees  maintained  bj  the  broker  as  trustee 

of  Messrs.  K.  &  Ck>.,"  it  was  held  for  his  principal, 
that  this  might  be  considered  to  be  (/)  See    Mackenzie   t.    WTtiticorthf 

their  usual  style  and  form  of  dealing.  1  £x.  B.  40. 

Sibbert  T.  Mariinf  1  Gamp.  638.    The  {g)  Ze  Mesurier  y.  Vaughanj  6  East, 

statute  does  not  prevent  an  assured  382,  and  HaU  v.  Molineaux,  dted  ib. 

from  recovering  against  persons  who  386  ;  see  also  Clapham  v.  Cologan,   3 

are    engaged  as   partners  in  under-  Camp.  382.    In  lonidet  v.  The  J*aeijie 

writing,  though  each  has  signed  in  Ineuranee  Company ,  L.  B.,    6  Q.  B. 

his  own  name   for   a    distinct  sum.  674 ;  7  Q.  B.  617,  it  was  held  that  a 

Srett  V.  Beekwithf   26  L.  J.,  Chan.  mistake  in  the  name  of  the  ship  is  im- 

130.  material  if  the  underwriter  cannot  be 

(e)   Wation  y.  Swann,  11  C.  B.,  N.S.  prejudiced. 
76G.    The  Court  in  this  case  abstained  (A)  See  pott,  p.  457|  n.  (x), 

G    G   2 
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where  a  policy  is  effected  in  this  form  it  attaches  as  soon  as  the 
goods  are  shipped,  and  it  becomes  the  duty  of  the  insured,  as 
soon  as  he  becomes  aware  of  the  shipment,  to  inform  the  under- 
writer by  declaring  the  goods  {ff).    It  has  been  doubted  whether 
such  an  insurance  does  not  amount  to  a  warranty  that  the  party 
effecting  it  is  ignorant  of  the  name  of  the  vessel ;  but  however 
this  may  be,  it  is  clear  that  if  the  effect  of  withholding  Jhe  name 
is  to  deprive  the  underwriter  of  any  material  information,  the 
Where  policyt  concealment  avoids  the  policy  (A).     Where  an  insurance  is^on 
!  ^  cargo,  it  will  extend,  although  the  ship  is  named  in  the  policy, 
!  1  to  any  other  ship  into  which  it  may  be  properly  shifted  (i). 

After  naming  the  ship  and  appurtenances,  the  policy,  as  we 
have  seen,  mentions  the  master.  This  portion  of  the  policy  is 
so  simple,  and  the  liberty  given  by  it  to  the  assured  is  so  exten- 
sive, that  no  questions  have  arisen  out  of  it,  nor  does  it  call  for 
further  notice. 


The  name  ot 
the  master. 


The  pre- 
mium. 


The  sabscrip- 
tion. 


The  premium  is  the  amount  paid  by  the  assured  to  the  under- 
writer, as  a  consideration  for  his  undertaking  the  risk.  The 
35  Geo.  3,  c.  63,  s.  11,  required  that  the  premium  "  paid,  given 
or  contracted  for  upon  the  insurance,"  should  be  expressed  in 
the  policy.  But  that  Act  has  been  repealed,  and  the  present 
Acts  relating  to  the  stamping  of  marine  policies  contain  no 
SLcnilar  provision.  The  broker  is,  as  we  have  seen,  the  person 
to  whom  the  underwriter  looks  for  its  payment  (j).  As  between 
the  assured  and  the  underwriter,  the  receipt  which  is  always 
inserted  in  the  policy  has  been  held  to  be  conclusive  evidence 
of  the  receipt  of  the  premium  by  the  latter  {k) ;  exoept,  indeed, 
in  the  case  of  fraud  (/). 

The  30  Vict.  c.  23,  s.  7,  requires,  as  we  have  seen  (m), 
that  the  names  of  the  subscribers  and  underwriters  and  sums 
insured  should  be  specified  on  the  policy  ;  otherwise  the  policy 
is  void.     It  is  not  necessary,  however,  that  a  policy  under- 


(^]  Ketolei/  Y.  Jtyaftf  2  H.  Bl.  343 ; 
Menehman  y.  Qfiej/f  ib.  346,  note ; 
Oledstanea  y.  The  Royal  Exeh,  Aatur.,  6 
B.  &  S.  797  ;  34  L.  T.,  N.  S.  30 ;  Ste- 
phena  Y.  The  AuttraUuian  Insurance 
Company^  L.  R.,  8  0.  P.  18.  See  also 
The  Imperial  Marine  Ineuranee  Co.  y. 
The  Fire  Insurance  Corporation^  4 
0.  P.  D.  166. 

(A)  Lynch  y.  HamilUmf  3  Taunt.  37, 
conmmed  on  error;  Lynch  y.  I>mim- 


ford,  14  East,  494. 

(i)  Tlantamour  y.  Staples,  1  T.  R. 
611,  note.  See  of  transhipment  gene- 
rally, antCf  p.  821,  and  Oliverson  y. 
Brightman,  8  Q.  B.  781. 


U)  Ante,  p.  443. 


Dalzell  y.  Mair,  1  Gamp.  632 ;  De 
Gaminde  y.  Fiyou,  4  Taunt.  246. 

(0  Foy  y.  SeU,  3  Tannt.  493 ;  see 
also  Mavor  y.  Simeon,  ib,  497. 

(m}  Ante,  p.  448. 
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written  by  a  oompany  or  oo-partnersliip  Bhould  be  signed  by 
every  member ;  it  is  sufficient  if  it  be  subscribed  in  the  name  of 
the  firm  (n).  But  where  a  policy  is  signed  per  procuration  of 
the  several  members  of  an  unregistered  society  it  is  void,  if  it 
does  not  specify  the  names  of  the  several  members  (o). 

Any  material  alteration  in  a  policy,  as  in  any  other  contract,  Alteration  of 
mercantile  instrument,  or  deed,  even  although  made  by  a  ^  ^^* 
stranger,  has  the  effect  of  making  it  void,  as  against  all  parties 
who  did  not  authorize  the  alteration  {p).  A  person,  therefore, 
who  desires  a  change  in  the  terms  of  the  policy  should  obtain 
the  concurrence  of  the  other  parties  to  it  before  the  insertion 
of  the  alteration.  A  material  alteration,  however,  made  by  the 
assured  cannot  be  set  up  by  him,  and  will  not  entitle  him  to 
claim  a  return  of  premium  (q).  An  alteration  which  is  imma- 
terial does  not  vacate  the  policy,  and  those  parties  who  did  not 
consent  to  it  remain  liable  on  the  original  contract  (r).  The 
most  usual  mode  of  making  a  material  alteration  in  a  policy  is 
by  a  memorandum  on  the  back  of  it ;  and  the  signatures  or 
initials  of  the  parties  are  commonly  appended.  If  the  altera* 
tion  be  required  for  the  purpose  of  remedying  an  error,  the 
Ghanceiy  Division  has  jurisdiction  to  effect  it  («). 

The  30  Vict.  c.  23,  s.  10,  enacts,  that  the  provisions  of  that  Under  30 
act  shall  not  prevent  "  the  making  of  any  alteration  which  ^® '  ®'  * 
may  lawfully  be  made  in  the  terms  and  conditions  of  any 
policy,  after  the  same  shall  have  been  underwritten,  provided 
that  such  alteration  be  made  before  notice  of  the  deter- 
mination of  the  risk  originally  insured,  and  that  it  shall  not 
prolong  the  time  covered  by  the  insurance  thereby  made 
beyond  the  period  of  six  months  in  the  case  of  a  policy  made 
for  a   less  period   than   six  months,   or  beyond  the  period 


/ 


(»)  JReid  T.  Allany  4  Ex.  326 ;  Ihw- 
daU  T.  Allan,  19  L.  J.,  Q.  B.  41 ;  de- 
ouions  npon  siniilar  words  in  the  35 
Geo.  8,  0.  63. 

(o)  In  re  Arthur  Average  Aeeoeiatumf 
Ex  parte  Hargrove  #  (%.,  L.  B.,  10  Gh. 
642. 

{p)  Matter  r.  Miller,  4  T.  B.  320 ; 
8.  C,  1  Smith,  L.  0.  (7ih  edU.)  871 ; 
Fairlie  r.  Chrietie,  7  Taunt.  416; 
Campbell  y.  Chrittie,  2  Stark.  64  ;  For- 
•haw  v.  Chabert,  3  B.  ft  B.  168 ;  David- 
eon  T.  Oeaper,  11  M.  ft  W.  778 ;  8.  C, 
13  M.  ft  W.  343;  Croockewit  t.  Fletcher, 


1  H.  ft  K  893. 

{q)  Langhom  v.  Cologan,  4  Taunt. 
330. 

(r)  Sanderson  y.  M*Cullom,  4  J.  B. 
Moore,  6 ;  Sanderson  y.  Symonde,  1  B.  & 
B.  426.  See  also  the  remarks  upon 
the  principle  of  these  cases  in  the 
judgment  m  Aldoue  y.  Comwell,  L.  B., 
3  Q.  B.  673. 

(s)  Motteux  y.  London  Aeturanee 
Company,  1  Atk.  645  ;  Judicature  Act, 
1873,  s.  37 ;  Clark  y.  Girdtcood,  7  Ch. 
B.  9 ;  HenkU  y.  Royal  Exchange  Aeeur' 
anee  Company,  1  Yes.  317. 
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aDowed  by  this  Act  in  the  case  of  a  policy  made  for  a  greater 
period  than  six  monthfl,  and  that  the  aiticles  insured  shall 
remain  the  property  of  the  same  person  or  penans,  and  that  no 
additional  or  farther  sum  shall  be  insured  by  reason  or  means 
of  soch  alteration.''  A  proTiaion  similar  to  this  contained  in 
an  earlier  Act  has  receired  a  liberal  oonstmction  (ii).  A  mis- 
take made  in  the  ship's  name  might  hare  been  rectified  (x) ; 
the  time  of  sailing  might  haye  been  altered  or  extended(y); 
and  a  change  of  destination  might  hare  been  inserted,  if  made 
before  notice  of  the  determination  of  the  risk  (s).  But  where 
an  insurance  made  npon  '^  the  ship  and  outfit "  was  afterwards 
altered  by  consent,  by  sabstituting  the  words  **the  ship  and 
goodg,"  it  was  held  that  a  new  stamp  was  nebeasary  (o)^ 
Vvnere,  however,  a  policy  was  effected, by  mistake,  on  the  goods 
instead  of  on  the  ship,  and  the  parties  never  intended  to  enter 
into  the  contract  in  its  original  form,  it  was  held  that  an 
alteration  making  the  terms  of  the  contract  agree  with  the 
real  intention  of  the  parties  did  not  render  a  new  stamp  re- 
quisite {b).  A  poUcy  cannot  be  altered  so  as  to  bring  it  within 
a  class  requiring  a  higher  duiy  {e). 

Where  the  alteration  renders  a  new  stamp  necessary  the 
parties  cannot  recover  upon  the  policy  in  its  original  state ;  since 
the  alteration,  although  ineffectual  to  form  a  new  agreement, 
proves  an  intention  to  abandon  the  former  contract  {d). 

Where  there  is  no  complete  delivery  of  a  policy  under  seal 
to  the  assured,  the  insurers  are  not  liable  on  it;  but  it  is 
not  necessary  in  order  to  make  the  delivery  complete  that  the 
assured  should  formally  accept  or  take  away  the  policy.  In 
fact,  it  is  a  common  practice  of  insurance  companies  to  retain 
the  policy  until  sent  for  by  the  assured  or  his  broker  {e). 


{u)  35  Geo.  3,  o.  63,  8.  13.  See 
Brockelbank  y.  Suffrue,  1  B.  &  Ad.  88. 

(x)  Itobinton  y.  Touray,  3  Camp.  168 ; 
1  H.  &  B.  217 ;  see  Cole  y.  Farkin,  12 
East,  471. 

(y)  Kensington  y.  Infflii,  8  East,  273; 
Hubbard  Y.  Jackeon,  4  Taunt.  169;  ^  eir 
y.  Aberdeen,  2  B.  &  A.  320;  Ridedale  y. 
Shedden,  4  Camp.  107. 

(z)  Jtamstram  y.  SeU,  6  M.  &  S.  267; 
Brockelbank  y.  Sisgrue,  ubi  supra, 

(a)  mil  y.  Potter,  8  East,  373. 

(b)  Sawtell  y.  Loudon,  5  Taont.  399. 
(r)  See  the  judgment  of  Lord  Ten- 

terden  in  Brockelbank  y.  Sugrue,  supra, 
{d)  French  y.  Fatten,  1  Camp.  721 ; 


8.  a,  9  East,  351. 

{e)  Xenos  y.  Wiekham,  13  C.  B.,  K.S. 
381 ;  S.  C,  in  Cam.  Scaoo.,  14  C.  B., 
K.  S.  435,  and  Dom.  Ftoc.,  L.  R., 
2  H.  L.  296.  In  this  case  the  policy 
had  been  actnaUj  exeonted  hj  the 
directora  of  the  company,  but  had 
been  retained  by  them  in  their  pos- 
session, and  there  was  a  difference 
of  opinion  between  the  judges  in  the 
Exchequer  Chamber,  as  to  whether, 
looking  at  the  course  of  business,  the 
policy  had,  in  fact,  been  deliyered  or 
not.  The  House  of  Lords  held,  that 
the  policy  was  deliyered  so  as  to  bind 
the  defendant. 
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A  policy  of  iiiBiiranoe  is  considered  as  a  contract  uberrima  Oonstniotioii 
fideiy  and  always  receives  a  liberal  construction  for  the  benefit  ^^^t^  ^^' 
of  trade,  and  for  the  assured  (/).  The  same  rule  of  construc- 
tion, applies,  however,  to  it  as  to  all  other  instruments,  namely, 
that  it  is  to  be  construed  according  to  its  sense  and  meaning, 
as  collected  in  the  first  place  from  the  terms  used  in  it,  which 
terms  are  themselves  to  be  understood  in  their  plain,  ordinary 
and  popular  sense,  unless  they  have  generally  in  respect  to  the 
subject-matter,  as  by  the  known  usage  of  trade,  or  the  like, 
acquired  a  peculiar  sense  distinct  from  the  popular  sense  of  the 
same  words;  or  unless  the  context  evidently  pomtft  out  that 
they  must  in  the  particular  instance,  and  in  order  to  effectuate 
the  immediate  intentions  of  the  parties  to  that  contract,  be 
understood  in  some  other  special  and  peculiar  sense  O7).  Where, 
therefore,  the  policy  is  ambiguous  in  its  terms,  or  contains 
nothing  which  expressly  rebuts  the  construction,  it  will  be 
understood  as  referring  to  what  is  usually  done  by  such  a  ship, 
with  such  a  cargo,  on  such  a  voyage  {h) ;  for  it  is  presumed  that 
every  underwriter  is  acquainted  with  the  practice  of  the  trade 
in  which  he  insures  {i).  Thus,  evidence  was  held  to  be  properly 
received  of  a  custom  that,  under  the  usual  form  of  policy,  under- 
writers are  not  liable  for  general  average  in  respect  of  the 
jettison  of  goods  stowed  on  deck  {k). 

If  the  usage  is  general,  the  policy  is  governed  by  it,  although  Effect  of 
the  trade  which  it  affects  is  of  recent  origin  (/).    As,  however,  ^^°® 
evidence  of  usage  is  admissible  only  upon  the  ground  that  the 
parties  contracting  are  presumed  to  have  been  aware  of  its 


C/)  2  W.  Saund.  200,  n.  (1);  and  the 
jadgment  of  Buller,  J.,  in  Wolff  y. 
MwmeaHle^  1  B.  ft  P.  322 ;  F^rmm  r. 
The  Commercial  Union  Ineuranee  Oom^ 
pant/,  16  0.  B.,  K.  S.  304 ;  1  App. 
Cases,  498. 

(^)  iVLordEUenboTOughiniSo^^s 
T.  Frenehy  4  East,  136 ;  see  also  TriM- 
man  y.  Loder,  II  A.  &  E.  689,  and 
per  Xhrle,  0.  J.,  in  Cart  v.  Montefiore, 
6  B.  &  8.  428. 

(h)  See  the  judgment  of  Lord  Mans- 
field in  Felly  y.  The  Royal  Exehange 
Aeturanee  Company,  1  Bnir.  360.  In 
a  reoent  case  it  was  held,  that  the  oon- 
stmotion  of  a  policy  conld  not  be  yaried 
by  a  correspondence  between  the  as- 
sured and  their  agehts  who  effected 
the  insurance,  whidi  was  not  referred 
to  in  the  policy,  but  of  which  the 
imderwriten  had  notice;  Salhead  y. 


Yotmff,  6  E.  &  B.  312. 

(i)  See  per  Lord  Mansfield  in  Noble 
y.  JSCennoway,  2  Doug.  612 ;  see  also 
ZetheuHer's  Case,  2  Salk.  443 ;  Salvador 
V.  Hopkint,  3  Burr.  1707;  Orant  y. 
Faxton,  1  Taunt.  463;  Robertson  y. 
Clarke,  1  Bing.  446 ;  Vallance  y.  Dewar, 
I  Camp.  603,  and  the  cases  dted  ib. 
606,  note ;  Chaurand  r.  Angeretein, 
Peake,  43 ;  Qould  y.  Oliver,  4  Bing. 
N.  C.  134 ;  Milward  y.  SibberL  3 
Q.  B.  120 ;  Zewis  y.  Marshall,  7  M..  & 
Gr.  729 ;  The  Imperial  Marine  Ineur' 
anee  Company  y.  The  JFire  Insurance 
Corporation,  4  C.  P.  D.  166 ;  and  ante, 
p.  294. 

(*)  MilUr  y.  Tetherington,  6  H.  &N. 
278 ;  S,  C,  in  Cam.  Scacc.,  7  H.  &  N. 
964. 

(/)  Noble  y.  Kennoway,  ubi  supra. 
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Parol  evi- 
donce. 


Effect  of 
superadded 
written 
words. 


existence,  and  consequently  to  have  entered  into  the  policy 
subject  to  its  effect,  the  usage  must  be  general,  either  to  all 
trades,  or  to  the  particular  trade  in  respect  of  which  the  in- 
surance is  made.  An  usage,  therefore,  at  Lloyd's  is  not  binding 
upon  an  assured  when  it  is  not  known  to  him,  although  his 
broker  may  have  been  aware  of  it  (m).  If  the  terms  of  a  policy 
are  plain  and  unambiguous,  evidence  of  an  usage  which  would 
contradict  instead  of  explaining  them  is  inadmissible.  Thus, 
where  a  policy  on  a  ship  was  in  the  usual  form,  including 
'^  boats,''  evidence  of  an  usage  not  to  pay  upon  a  loss  of  boats 
slung  outside  upon  the  quarters  of  the  vessel  was  excluded  (n). 
So,  where  a  policy  stated  that  the  insurance  on  the  ship  should 
continue  until  she  was  moored  twenty-four  hours,  and  on  the 
goods  till  safely  landed,  it  was  held  that  evidence  of  an  usage 
that  the  risk  on  the  goods  as  well  as  on  the  ship  expired  in 
twenty-four  hours  was  not  admissible  (o). 

Parol  evidence  may  be  resorted  to  for  the  purpose  of  ex- 
plaining words  which,  being  technical  or  local,  have  acquired 
a  peculiar  meaning;  as,  for  instance,  words  relating  to  the 
articles  of  commerce  which  form  the  cargo  (p),  or  the  port  (y), 
sea  (r),  or  country  to  which  the  ship  is  bound  («). 

If,  as  is  usually  the  case,  part  of  the  policy  is  printed  and 
part  written,  it  has  been  held  that  the  words  superadded  in 
writing  are  entitled  to  have  a  greater  weight  attributed  to  them 
than  the  printed  words;  inasmuch  as  the  written  words  are 
considered  as  more  immediately  the  language  of  the  parties  {t). 


(m)  Gabay  y.  lioydj  3  B.  &  0.  793 ; 
BartUit  V.  Fentland,  10  B.  &  C.  760 ; 
Scott  T.  Irving,  1  B.  &  Ad.  606;  Stewart 
V.  Aberdein,  4  M.  &  W.  21 1 ;  Mackintosh 
V.  Marshall,  11  M.  &  W.  U^\Fartridge 
y.  Bank  of  England,  9  Q.  B.  396 ;  the 
jadgment  of  Parke,  B.,  in  Bayliffe  y. 
Buttertcorthf  1  Ex.  428;  taidStceetingY. 
Bearce,  7  C.  B.,  N.  S.  449 ;  S.  C,  in 
Cam.  Scaoc.,  9  C.  B.,  N.  8.  634. 

(n)  Blackett  y.  The  Boyal  Exchange 
Assurance  Companyy  2  C.  &  J.  244 ; 
Crofts  V.  Marshall,  7  0.  &  P.  697  ;  see 
also  Mall  y.  Janson,  4  £.  &  B.  600 ; 
Boss  y.  Thicaite,  Backhouse  y.  Bipley, 
cited  in  Park  on  Insurance. 

(o)  Farkinson  y.  Collier,  Park  on 
Insnranoe. 

(p)  Scott  y.  Bourdillon,  2  K.  B.  213; 
Mason  y.  Skurray,  Park  on  Ins.  191. 

(q)  Constable  v.  Noble,  2  Taunt.  403; 
Bayne  y.  Hutchinson,  ib,  406,  note. 


(r)  Brown  y.  TayUwr,  4  A.  &  E.  241 
Uhde  y.  Walters,  3  Gamp.  16. 

{s)  Moxon  y.  Atkins,  3  Gamp.  200 
Bohertson  y.  Clarke,  1  Bing.  446;  see 
also  Barr  y.  Anderson,  6  East,   207 
Robertson  y.  Jackson,  2  G.  B.  412. 

{t)  See  the  judgment  of  Lord  EUen- 
borough  in  Robertson  y.  French,  4  East, 
136 ;  also  Alsager  y.  The  St.  Katharine 
Dock  Company,  14  M.  &  W.  794.  See 
also  Gumm  y.  Tyrie,  4  B.  ft  S.  680 ; 
S.  C,  Gam.  Scaoc.,  6  B.  &  S.  298; 
Jessell  y.  Bathi  L.  K.,  2  Ex.  267, 
decisions  on  bills  of  lading.  Where  a 
poHoj  is  set  out  upon  the  record,  and 
comes  in  this  form  before  the  Gourt, 
no  argument  can  be  rested  on  this 
distindkion,  unless  it  is  ayerred  on  the 
record  that  the  difference  exists.  See 
the  judgment  of  Parkd,  B.,  in  Alsager 
y.  The  St,  Katharine  Dock  Company^ 
ubi  supra. 


■I-**'  *■ 
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The  printed  words  are  not,  howeyer,  to  be  rejeoted  unless  thej 
are  inoonsistent  with  those  in  writing.  Where  the  policy 
contained  the  usual  clause  in  print  that  the  ship  was  insured 
until  she  had  been  at  anchor  twenty-four  hours  in  safety,  and  a 
written  clause  protected  her  for  thirty  days'  stay,  it  was  held 
that  the  latter  should  be  computed  from  the  expiration  of  the 
twenty-four  hours  (t*). 
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Thirdly,  with  respect  to  open^  and  valued  policies^  and  vaynge^ 
timey  and  mixed  polidea. 

A  policy  may  be  either  open  or  valued.    In  the  former,  the  Open,  ito 
yalue  of  the  subject-matter  of  the  insurance  is  not  stated  in  the  ^)^ 
policy,  and  must  be  proved  after  a  loss  {x).    In  the  latter,  to 
prevent  the  necessity  of  proving  the  actual  value  in  the  event  of 
a  loss,  a  value  agreed  upon  by  the  parties  is  mentioned  in  the 
policy,  and  is  conclusive  between  them  in  case  of  loss(y). 


(«)  Mercantile  Marine  Inturanee  Com* 
pany  y.  Tetheringtm^  5  B.  &  S.  765; 
34  li.  J.,  Q.  B.  11;  Bee  LidgHt  y. 
Seeretan,  L.  B.,  6  0.  P.  190. 

{x)  Where,  as  it  frequently  happens, 
a  abipowner  is  the  proprietor  of  a  line 
of  yeflsels  trading  to  and  from  parti- 
cular ports,  it  is  competent  for  mm,  in 
order  that  he  may  at  no  time  be  unin- 
sured, to  execute  a  series  of  running 
policies  to  attach  as  soon  as  each 
parcel  of  goods  is  shipped,  and  to  suc- 
ceed one  another  in  order  as  the  pre- 
ceding ones  become  consumed.  These 
policies  are  gfeneially  expressed  to  be 
«  on  goods  uj  ship  or  snips  as  may 
behereafter  declared  and  yalued."  It 
is  the  duty  of  the  assured  to  declare 
at  the  earliest  opportunity  to  the 
underwriters  the  yaiue  of  the  ship- 
ments and  the  name  of  the  yessel  on 
which  they  are  shipped.  But  the  de- 
claration is  not  a  condition  precedent, 
and  if  none  is  made  the  pohcy  is  then 
open  instead  of  being  yalued.  The 
shipments  should  be  declared  in  the 
order  of  shipment.  The  assured  is  not 
allowed  to  declare  some  of  the  risks 
and  remain  his  own  insurer  as  to 
others.  If  by  mistake,  howerer,  the 
shipment  has  been  declared  in  a  wrong 
order,  the  assured  may  correct  the 
mistake  eyen  after  loss.  A  declaration 
after  loss  has  been  held  good  where 
there  was  an  absence  of  fraud,  and  the 
assured  communicated  with  the  under- 
writers at  the  earliest  conyenient  op- 
portunity. Oledetaneev,  TheCorporatim 


of  the  Hoyal  Exehanae  Aeauranee,  6  B.  & 
S.  797 ;  34  L.  J.,  Q.  B.  80 ;  lonidee  y. 
TheFaeiJie  Insurance  Company ^  L.  K.,  6 
Q.  B.  674 ;  Stephens  y.  The  Australasian 
Insurance  Company j  L.  R.,  8  C.  P.  18; 
Imperial  Marine  Insurance  Company  y. 
The  Fire  Insurance  Corporation,  Limited, 
4  0.  P.  D.  166  ;  Harmon  y.  Kingston,  3 
Gamp.  160;  Eiiinson\,  Touray,ib,  158. 
(y)  See  the  judgment  of  Lord  Ellen- 
borough  in  Forbes  y.  Aspinall,  13  East, 
326.  In  the  absence  of  fraud  this  rule 
holds  although  the  yalue  stated  in  the 
policy  may  be  largely  in  excess  of  the 
true  yalue.  Barker  y.  Janson,  L.  R., 
3  0.  P.  303 ;  Williams  y.  The  North 
China  Insurance  Company,  1  C.  P.  D. 
767 ;  Lidgett  y.  Seeretan,  L.  R.,  6  0.  P. 
616,  627.  In  the  latter  case  it  was 
held  that  a  particular  loss  could  not  be 
deducted  from  the  yalue  stated  in  the 
policy.  And  where  the  loss  is  total 
and  the  agreed  yalue  has  been  paid  by 
the  underwriters,  whatever  remains  of 
the  yessel  in  the  shape  of  salyage  and 
all  other  righte  aocroing  to  the  owner 
of  the  ship  lost  passes  to  the  imder- 
writers,  as  they  haye  been  held  entitled 
to  damages  awarded  by  the  Court  of 
Admiralty  to  the  owner  of  a  ship  lost 
by  a  collision.  The  North  of  England  As* 
surance  Association  v.  Armstrong,  L.  R., 
6  Q.  B.  244.  Where,  however,  the 
assured  is  the  owner  of  the  lost  ship 
and  also  of  the  ship  which  occasioned 
the  damage,  and  has  taken  proceed- 
ings for  the  limitation  of  his  liability 
under  the  M.   S.  Acts,  the   under- 
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Amount  re« 
corerable  in 
cams  of  total 
loss. 


A  valued  polioy  oontainB  a  olauae  to  the  following  eSeot :  '^  The 
said  shipy  Sfc.f  goods  and  merchandize^  Sfc,  for  so  much  as  con* 
cerns  the  assureds,  by  agreement  between  the  assureds  and  assurers 
in  this  policy y  are  and  shall  be  valued  at  £  ."  If  the  amount 
of  the  valuation  is  not  inserted  in  the  poUoy,  but  is  stated 
to  be  as  thereafter  may  be  declared,  and  no  dedaration  is  made 
before  a  loss,  the  policy  is  not  void,  but  is  treated  as  an  open 
policy  (s). 

Where  the  poUoy  \&  valued,  the  insured,  notwithstanding  the 
19  Geo.  2,  c.  37  (a),  is  entitled  to  recover  the  whole  valuation, 
although  it  exceeds  his  interest  (6).  If,  however,  it  appears  that 
the  valuation  has  been  adopted  as  a  mere  cover  to  a  wager  (c), 
or  that  the  value  has  been  fraudulently  misrepresented  (e;?), 
the  policy  is  void,  and  the  insurer  cannot  recover  even  to  the 
extent  of  his  actual  interest.  Another  effect  of  a  policy  being 
valued  is  that,  in  cases  of  constructive  total  loss,  the  assured 
may  obtain  in  some  events  more  than  a  compensation  for  his 
actual  loss  {e). 

The  general  rule  is,  that  where  there  are  several  insurances 
upon  the  same  vessel,  the  valuation  is  conclusive  only  between 
the  assured  and  the  underwriters  of  that  policy  which  contains 
the  valuation.  It  is  not  enough  for  the  underwriters  on  one  of 
the  other  policies  to  show  that  the  assured  has  received  from 
another  quarter  the  sum  fixed  by  this  valuation,  imless  this 
amounts  to  a  real  indemnity  (/).  Where,  however,  an  owner 
effects  two  insurances,  declaring  the  same  value  in  each,  he  is 
bound  by  this  sum,  and  cannot  recover  more  on  the  two  policies 
than  the  sum  mentioned,  although  the  real  value  of  the  vessel 
is  more  {g).  And  in  a  recent  case  it  has  been  considered  by 
the  Court  of  Exchequer  that  where  there  are  several  valued 


writersi  although  they  have  paid  the 
agreed  yalue,  have  no  right  to  be  re- 
imbursed out  of  the  fund  brought 
into  Ck)urt  in  the  limitation  of  liabilitj 
proceeding^.  Simpson  y.  Thonuonf  3 
App.  Gases,  279. 

(z)  Crauford  y.  Hunter,  8  T.  R.  16, 
note;  Harman  y.  Kingston,  3  Camp. 
160.  Where  a  policy  was  on  freight 
to  '*  be  valued  at  as  under,"  and  later 
in  the  policy  were  the  words  "on 
freight  warranted  free  from  capture," 
&c.,  and  in  the  margin  a  little  above 
was  *<  1,300/.,"  it  was  held  that  this 
was  not  a  valued  poUoy.  Wihon  y. 
Nehon,  6  B.  &  S.  ZfA^ 


(a)  Ante,  p.  441. 

{h)  Lewis  y.  Sucker,  2  Burr.  1167; 
Shawe  v.  Felton,  2  East,  114. 

{e)  See  per  Lord  Mansfield  in  Zewit 
Y.  Rueher,  2  Burr.  1171. 

{tC)  Haiffh  Y.  de  la  Cbur,  3  Camp. 
319. 

(e)  Alien  y.  Sugrue,  8  B.  &  C.  661 ; 
Toung  V.  Turing,  2  M.  &G-.  693;  Man- 
ning V.  Irving,  1  C.  B.  168 ;  8.  C.  in 
error,  2  C.  B.  784 ;  6  C.  B.  391  ;  1  H. 
Ii.  Cas.  287. 

{/)  Bousjleld  y.  Barnes,  4  Camp. 
228. 

{g)  Irving  y.  RiehardeoHf  1 H.  &  Bob. 
163. 
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policies  on  the  same  ship  at  different  valaes,  and  the  assured 
has,  on  a  total  loss,  reoeived  nnder  some  of  the  polioies  part  of 
the  sums  insured,  he  cannot,  in  an  action  upon  another  of  the 
polioies,  recover  more  than  the  difference  between  the  value 
mentioned  in  that  policy  and  the  sums  he  has  actually  received 
from  the  other  insurers  (A). 

If  the  loss  is  only  partial,  the  value  in  the  policy  must  still  whero  loss 
be  looked  to  as  the  basis  of  the  calculation  (t).  This  mode  of  P*"***!* 
valuation  cannot,  however,  be  applied  to  all  cases  of  partial 
loss  under  policies  which  are,  in  form,  valued.  Thus,  where  a 
ship  was  to  proceed  to  the  coast  of  Africa  on  a  barter  voyage, 
and  to  bring  back  a  cargo,  and  an  insurance  was  effected 
covering  both  cargoes  at  a  value  named,  and  the  ship  was 
totally  lost  before  she  took  in  any  homeward  cargo,  with  two- 
thirds  of  the  outward  cargo  on  board,  it  was  held  that  the 
valuation  mentioned  in  the  policy  applied  substantially  to  a  full 
cargo,  and  entitled  the  assured  to  the  value  named,  only  in  the 
event  of  the  loss  of  a  substantially  full  cargo,  and  to  an  indem- 
nity, in  case  of  any  partial  loss,  not  exceeding  that  sum ;  and  as 
the  value  of  the  whole  intended  cargo  was,  under  the  circum- 
stances, unknown,  the  Court  was  of  opinion  that  the  ordinary 
mode  of  estimating  a  partial  loss  under  a  valued  policy  could 
not  be  adopted,  but  that  the  claim  must  be  dealt  with  as  if  it 
were  a  claim  to  an  ordinary  indemnity  under  an  open  policy 
underwritten  for  the  sum  mentioned  as  the  value  of  the  whole 
cargo  (ft). 

An  insurance  may  be  effected  either,  for  a  voyage,  or  for  a  Votaos, 
number  of  voyages,  in  either  of  which  cases  the  policy  is  called  j^Sd^ij. 
a  voyage  policy ;  or  the  insurance  may  be  for  a  particular  period,  ons. 
irrespective  of  the  voyage  or  voyages  upon  which  the  vessel 
may  be  engaged  during  that  period,  and  the  policy  is  then  called 


(h)  Bruce  y.  Jonst,  1  H.  &  G.  769. 
See,  howerer,  WiUon  y.  Nehon^  6  B.  & 
S.  354. 

(t)  Lewi*  y.  Ruchery  2  Burr.  1171 ; 
see  alao  the  judgment  of  Lord  Elleii- 
borough  in  Forhet  y.  Aapinall^  13  Easti 
827 ;  and  in  Bousjteld  y.  JBamst,  ubi 
iupra  ;  also  Rickman  y.  Carttairs^  6  B. 
&  Ad.  661 ;  and  Lobare  y.  Aitehiwny  4 
App.  Oaaes,  765.  A  contrary  opinion 
obtained  at  one  time,  and  it  was  argued 
that  if  the  loss  was  only  partial,  the 


yalue  must  be  proyed  as  in  an  open 
policy.  This  role  appears  to  haye 
been  founded  upon  a  diotum  of  Lee, 
G.  J.,  cited  in  Shawe  y.  Felton^  2  East, 
113,  and  is  adopted  in  Park  on  Ins. 
1 65.  An  able  and  elaborate  refutation 
of  this  doctrine  will  be  found  in  1 
Amould  on  Ins.  357  (2nd  edit). 

(*)  Tobin  y.  Harford,  13  G.  B.,  N.  8. 
791;  S,  C,  Cam.  Scaoc.,  17  C.  B., 
N.  S.  528  ;  34  L.  J.,  0.  P.  37. 


460 


INSURANCE. 


a  time  polioj  (/).  In  other  ootmiries  the  length  of  the  time  for 
whioh  a  ship  maybe  insured  is  not  limited,  but  in  England  time 
policies  made  for  a  longer  period  than  one  year  are,  by  statute, 
void  ab  initio  {m). 

In  addition  to  the  two  last-mentioned  kinds  of  policy  there 
is  a  third,  whioh  is  usually  called  a  mixed  p)licy ;  as,  for  in- 
stance, where  a  ship  is  insured  "fromA.  to  B.  for  a  year." 
This  is  in  effect  a  time  policy  with  the  voyage  specified,  and 
runs  for  the  whole  {)eriod  insured,  irrespectively  of  the  comple- 
tion or  non-completion  of  the  voyage  (n).  A  policy  of  this  de- 
scription does  not  attach,  unless  the  ship  sails  upon  the  voyage 
named  (o) ;  but  although  the  insurance  is  limited  to  commence 
at  a  certain  time,  it  is  not  necessary  that  the  ship  should  be 
then  in  the  port  specified  as  the  terminus  a  qua  {p).  Where  a 
policy  was  effected  on  goods  to  the  value  of  12,000/.,  in  canal 
boats  plying  between  London  and  Birmingham  for  twelve 
months,  and  the  claim  on  the  policy  was  warranted  not  to 
exceed  a  certain  sum  per  cent.,  and  it  was  stipulated  that  a 
given  amount  only  was  to  be  covered  by  the  policy  in  any  one 
boat,  or  any  one  trip,  it  was  held  that  this  was  a  continuing 
insurance,  and  applied  to  successive  cargoes  carried  within 
the  year,  although  goods  exceeding  12,000/.  in  value  had  been 
carried  (q). 


RB-imnTB- 

AVOBAKD 
BOXTBLB  In- 
BUBJlNGK. 


Fourthly,  as  to  re-insurance  and  double  insurance,  Be- 
insurance  is  where  an  underwriter  procures  the  sum  which  he 
has  insured  to  be  insured  again  to  him  by  another  underwriter. 
This  is  allowed  in  all  cases  by  the  law  of  France,  and  of  the  other 
maritime  countries  of  Europe  (r),  and  also  in  America  («).  In 
this  coimtry,  the  right  to  re-insure  was  limited  by  19  Geo.  2, 
c.  37,  s.  4,  to  cases  in  which  the  insurer  was  insolvent,  became 
bankrupt,  or  died.    In  the  two  former  cases  the  underwriter 


U)  In  Dudgeon  y.  Pembroke ^  L.  R., 
9  Q.  B.  681 ;  1  Q.  B.  D.  96 ;  2  App. 
Gas.  284,  it  was  held  that  a  pouoy 
from  22nd  January,  1872,  to  23ra 
January,  1873,  was  a  time  policy, 
although  the  printed  words  ^*  at  and 
from^*^  and  ** for  this  preeent  voyaffe** 
were  left  in  the  printed  form. 

(m)  30  Yiot.  c.  23,  8.  8. 

(»)  Ab  to  mixed  policies  see  Oamhlee 
y.  The  Marine  Insurance  Company  of 
Bombay,  1  Q.  B.  B.  507. 

(o)   Way  y.  Modigliani,  2  T.  B.  30. 


(p)  lb, ;  see  also  Martin  y.  Fishing 
Insurance  Company y  20Piokeiinff  ^Ajne- 
rioan)  Bep.  389,  cited  in  Fhulipson 
Ins.,  Chap.  U,  s.  1. 

{q)  Crowley  Y,  Cohen,  ^  B.  Sc  Ad,  478. 
See  farther  as  to  the  construotion  uf  a 
policy  ooyering  the  risks  of  riyer  car- 
riage, Joyce  y.  Kennard.  L.  B.,  7  Q.B. 
78. 

(r)  See  3  Kent  Com.  279;  Amonld 
on  Ins.  340,  note  {e),  (2nd  editO* 

(«)  Kent  Com.,  ubi  supra;  Phillips 
on  Ins.,  Chap.  8,  s.  13. 
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himself,  and  in  the  latter  his  executors,  might  insure  to  the 
amount  for  which  he  insured,  provided  it  was  expressed  in  the 
policy  to  be  a  re-insurance  (t).  Inj.864,  by  the  27  &  28  Vict. 
0.  56,  s.  1,  the  prohibition  contained  in  the  19  Geo.  2,  c.  37, 
against  re-insurance  was  removed  ;  but  it  was  still  necessary  to 
state  in  the  policy  that  it  was  a  re-insurance.  Both  these 
statutes  are,  however,  now  repealed  by  the  30  Vict.  o.  23,  and 
the  30  &  31  Vict.  c.  69 ;  and  by  the  4th  section  of  the  30  Vict. 
0.  23,  the  expression  sea  insurance  is  defined  to  include  re- 
insurance.  ^-insurances  are,  therefore,  now  regulated  by  the 
same  provisions  as  apply  to  other  contracts  of  marine  in- 
surance (tf). 

l)ouble  insurance  takes  place  when  the  same  interest  and  the 
same  risk  is  insured  twice;  a  second  insurance  being  often 
necessary  where  the  precise  value  of  the  interest  is  not  at  first 
known.  But  if  it  appears,  when  the  value  of  the  interest 
becomes  known,  that  there  has  been  an  over-insurance ;  that  is 
to  say,  that  the  sum  of  the  two  or  more  insurances  exceeds  the 
interest  of  the  assured,  the  excess  cannot  be  recovered ;  for  the 
insurance  is,  to  this  extent,  an  infringement  of  the  rule  against 
wagering  policies.  But  although  the  assured  is  not  entitled  to 
be  satisfied  twice,  yet  he  may  proceed  upon  whichever  of  the 
policies  he  choses,  and  may  recover  from  one  set  of  under- 
writers the  whole  sum  insured,  leaving  the  latter  to  sue  the 
other  underwriters  for  contribution  («?).  The  extent  to  which 
the  underwriters  are  liable  to  return  the  premium  where  there 
is  an  over-insurance  will  be  mentioned  at  the  conclusion  of 


(t)  A  mere  parol  transfer,  howerer, 
of  liability  b^  one  underwriter  to  an- 
other at  a  higher  premium,  in  order 
to  assiffn  the  intended  benefit,  was  not 
prohibited  hj  the  statute,  JDelver  y. 
JBarmt,  1  Taunt.  48. 

(ii)  The  extent  of  the  risk  in  cases 
of  re-insuranoe  is  often  goyemed  by 
the  terms  of  the  original  policy.  See 
Joyce  Y.  The  Realm  Inmranee  Company ^ 
L.  R.,  7  Q.  B.  685.  See  also  Mackenzie 
T.  Whitworth,  L.  R.,  10  Ex.  142 ;  1 
Ex.  D.  36,  where  the  law  relating  to 
re-insurance  is  dealt  with,  and  the 
earlier  cases  are  referred  to.  It  was 
held  in  that  case  that  the  fact  that 
the  risk  was  a  re-insurance,  was  not 
in  itself  so  material  that  its  non- 
communication avoided  the  policy. 

(v)  Newby  y.  Reed,  1  W.  Bl.  416. 
The  ruling  of  Lord^  Mansfield  in  this 


case  is  now  always  acted  on  in  this 
country.  2  Park  on  Ins.  423 ;  1  Ar- 
nould  on  Ins.  346  (2nded.).  A  custom 
was,  howeyer,  once  proyed  to  the  con- 
trary. See  The  African  Company  v. 
BuU,  1  Show.  132.  The  French  rule 
is,  that  if  the  policies  are  made  with- 
out fraud,  and  the  first  covers  the 
whole  value,  it  bears  the  whole  lofls. 
and  the  subsequent  insurers  are  freed 
from  liability  on  returning  the  pre- 
mium, minue  one-half  per  cent.  Code 
de  Gomm.,  Art.  359.  The  convenience 
of  some  definite  rule  is  so  great,  that 
in  America  the  policy  often  contains  a 
clause,  providing  that,  if  the  assured 
shaU  have  made  any  prior  assuranoe, 
the  subsequent  assurers  shaU  be  an- 
swerable only  for  any  deficiency  not 
covered  by  it.  See  3  Kent  Com.  282 ; 
Phillips  on  Ins.,  Chap.  14,  s.  3. 
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this  Chapter.     In  these  cases  payment  by  one  of  the  insurers 
operates  as  a  satisfaction  by  both  (x). 

Subject-  Fifthly,  as  to  the  subjed-niatter  of  insurance.    An  insurance 

3LI.TTEB  OP 

IssuBANOB.      may  be  effected  upon  the  ship  or  goods,  or  upon  both ;  in  the 

Ship,  &o.  and  latter  case  the  subject-matter  is  usually  described  by  these 

*^***^^^*  words :  "  any  kind  of  goods  and  merchandizes,  and  also  upon 

the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat 

and  other  furniture,  of  and  in  the  good  ship  or  vessel,  called 

the ." 


Profits.  An  insurance  may  also  be  effected  upon  profits  expected  to 

accrue  from  the  cargo,  and  in  such  cases  it  is  sufficient  to  use 
tlie  word  "profits"  generally,  without  further  specifying  what 
tliey  may  be  (y).  They  may  be  insured  either  by  a  valued  (a) 
or  an  open  policy  (a).  The  assured  must,  however,  show  that 
'  he  has  an  insurable  interest  (&),  which  had  attached  at  the  time 
of  the  loss  (c) ;   and  that  but  for  the  loss  which  intervened, 

i  profits  would  have  been  realized  (c^).  Where  a  consignor  had 
purchased  rice  and  had  resold  it  at  a  profit,  and  the  vessel  which 
was  to  carry  it  to  the  second  vendee  had  been  chartered,  it  was 

«  held  that  the  consignor  had  an  insurable  interest  in  such  profit, 
although  a  portion  only  of  the  lice  had  been  shipped,  and 
actually  lo8t(^).  As,  however,  the  policy  in  this  case  limited 
the  inception  of  the  risk  to  "  from  and  immediately  following 
the  loading"  of  the  goods,  it  was  held  that  the  insurance  applied 
only  to  profits  arising  from  the  rice  actually  put  on  board ;  and 
further,  that  even  if  the  policy  did  attach  to  the  profits  of  that 
portion  of  the  rice  which  was  left  on  shore,  it  only  covered 
losses  occasioned  directly  by  perils  of  the  sea,  and  not  such  as 

y  arose  from  the  insurer  being  prevented,  in  consequence  of  the 
retardation  of  the  voyage,  from  completing  his  contract  oj 


(x)  Morgan  v.  Price,  i  Ex.  615. 

(y)  Eyrey.  Glover ,  3  Camp.  276;  16 
East,  218.  Such  an  insnranoe  is  'witbin 
the  operation  of  the  19  Geo.  2,  c.  37 ; 
see  Smith  y.  Reynoldty  1  H.  &  N.  221. 

(z)  Grant  v.  Farkinaony  Park,  on  Ins. 
402 ;  Henriekten  y.  Marffetson,  2  East, 
649,  note ;  Barclay  y.  Cousins,  ib,  544. 
See  the  judgment  of  Lawrence,  J.,  in 
this  case  as  to  the  foreign  law  on  this 
subject. 

{a)  Eyre  y.  Glover^  2  Camp.  276. 


{h)  Stockdale  y.  Lunhp,  6  M.  &  W. 
224 ;  and  ante,  p.  441. 

{e)  Knox  y.  Wood,  I  Camp.  543. 

(</)  Hodgeon  y.  Glover,  6  East,  316. 
In  the  Ajnerican  Courts  proof  that 
profits  would  haye  arisen  on  the 
yoyag^,  is  not  required  if  the  cargo 
has  been  lost.  The  Fatapseo  Insurance 
Company  y.  Coultas,  3  Peters  (Amer.) 
Hep.  222. 

(e)  M^Swiney  y.  The  Hoyal  Exchange 
Assurance  Company,  14  Q.  B.  634. 
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resale  (/).  Where  profits  were  insured  by  a  policy  on  goods 
*' beginning  the  adventure  upon  the  said  goods  and  merchandizes 
from  the  loading  thereof  on  board  the  said  ship,"  and  the  ship 
was  lost  before  she  reached  the  port  at  which  the  cargo  was 
ready  to  be  shipped,  it  was  held  that  the  policy  never  attached, 
and  that  the  owner  of  the  cargo  could  not  recover  under  it  for 
the  delay  in  the  shipment  of  the  cargo  and  consequent  loss  of 
profits  (g). 

Profits  likely  to  arise  upon  the  success  of  an  adventure  may 
be  insured,  such  as  shares  in  a  telegraph  company  (h). 


_  Freight,  or  the  profit  earned  by  the  shipowner  in  the  carriage  Freight, 
of  goods  on  board  his  ship  (i),  whether  arising  from  a  charter- 
party  or  the  earnings  of  a  general  ship,  may  be  insured  either 
for  the  whole  or  a  portion  of  the  voyage  (k) ;  and  this  may  be 
done  by  a  time  policy,  though  the  freight  is  not  to  be  earned  till  ''     ^ 

after  the  time  expires.     It  must,  however,  be  insured  eo  nomine^         \    ijy 
and  is  not  covered  by  a  policy  on  goods  (/).    Where  an  owner      , 
carries  his  own  goods  in  his  ship,  the  interest,  which  he  has  by^  ' 
reason  of  his  saving  the  amount  he  would  have  been  obliged  to 
pay  for  their  carriage  had  not  the  ship  been  his  own,  is  covered 
by  a  policy  on  freight  (m). 

Freight  paid  before  or  during  the  voyage  may  also  be  insured  Advanced 
as  freight  advanced  or  money  advanced  on  account  of  freight  (n).  *™^firht. 


(/)  The  Royal  Exchange  Auuronee 
CotMany  v.  M*Swiney,  in  Gam.  Scaoo., 
14  Q.  B.  646|  oyemding  on  thia  point 
the  judgment  of  the  Court  below.  See 
alao  (7A^  y.  Reynoldt,  6  C.  B.,  N.  S. 
642,  in  whioh  case  the  gooda  arrived 
without  damage,  but  \>j  a  vessel  into 
whioh  thev  hsA  been  transahipped. 

{a)  Halhead  v.  Youmg^  6  E.  &  B.  312. 

(A)  Wilum  T.  Jonetf  L.  K.,  2  Ex. 
139. 

(t)  See  per  'Lord  EUenborough  in 
Forbee  v.  Aapmall^  13  East,  325,  and 
anU^  p.  362. 

(k)  Where  a  charter  involves  more 
than  one  voyage,  freight  to  be  ecurned 
in  a  future  voyage  may  be  insured 
againat  perils  to  do  incurred  in  the 
current  voyage.  Ex.  ^.,  4,000/.  on 
homeward  freight  agamst  perils  on 
the  outward  voyage.  Potter  v.  Rankin^ 
L.  R.,  8  0.  P.  662;  6  0.  P.  341; 
L.  B.,  6  H.  L.  83.  So  also  a 
portion  of  the  entire  freight  may  be 
maored  so  as  to  cover  a  loss  wnioh 


may  fall  on  the  shipowner  by  reason 
of  a  special  charter.  Chrifitht  v.  JBram- 
ley  Moore,  4  Q.  B.  D.  70. 

W  Michael  Y.  Gilleepy,  2  C.  B.,  N.  S. 
627  ;  Lucena  v.  Craufwrd,  2  N.  R.  316. 
For  instances  of  insurances  on  passage 
money  subject  to  the  provisions  of  the 
Passeng^ers  Act,  1862,  see  Oibeon  v. 
Bradford,  4  E.  &  B.  686 ;  and  WiUie  v. 
Cooke,  6  E.  &  B.  641.  Passage  money 
of  passengers  is  not  covered  by  an  in- 
surance on  freight  imless  there  be  an 
express  stipulation  to  that  effect.  Dm- 
9on  V.  The  Home  and  Colonial  Aeeuranee 
Company,  L.  R.,  7  0.  P.  341. 

(m)  Flint  Y.  Flemyng,  1  B.  &  Ad.  46; 
Devatix  v.  Janeon,  6  B.  &  C.  619. 

(fi)  EUie  V.  Lafone,  8  Ex.  646 ;  HaU 
y.  Janttm,  4  E.  &  B.  600.  See  also  as 
todisbursements  advanced  by  charterer 
out  of  freight,  Cume  v.  The  Bombay 
Native  Insurance  Company,  L.  R.,  3  P. 
G.  72;  WiUiame  v.  The  North  China 
Ineurance  Company,  I  C.  P.  D.  767. 
See  Bkiaopoet,  p.  466. 
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So  the  interest  of  persons  who  haye  disbursed  money  for  the  use 
of  the  ship  abroad,  and  taken  in  respect  of  their  advances  a  bill 
of  the  captain's  drawn  against  freight,  may  be  insured  as  an 
advance  on  account  of  freight  (o). 

In  accordance  with  the  rule  already  mentioned  (p),  the  as- 
sured, in  order  to  recover  upon  the  policy,  must  show  that  at 
the  time  of  the  loss  he  had  an  insurable  interest  in  the  freight. 
Where  the  freight  arises  from  the  transportation  of  goods,  the 
policy  does  not  usually  attach  imtil  the  goods  are  actually 
^    shipped  {q)y  or  at  least  until  part  of  the  goods  are  on  board,  and 
j^^The  residue  is  ready  to  be  shipped  (r)  ;nOT  unless  a  binding 
' '^^n^^^oontract  has  been  entered  into  for  the  loadmg  of  the  goods  («), 
!^^nd  the  vessel  was  in  a  condition  to  receive  them  (0*    If  the 


Inoeption  of 
risk  on 
freight. 


sHp  havengt  raly  of  hgrca^p  on  board  at  the  tgne  of  ^e 
•  loss,jkthe  owner  can'^ecover  in 'Aspect  ofthaf  part,  ^en 


though  the  insurance  be  by  a  valued  policy  {u).  j 

_  Where  the  owner  of  a  ship  bought  a  cargo  which  was  seven  / 
'Sniles  from  the  port  in  which  the  ship  was,  but  ready  to  be  sent  ony'^ 
board,  and  the  ship,  after  being  ready  to  receive  the  cargo,  was 
lost  in  an  endeavour  to  get  out  of  dock,  it  was  held  that  a  policy 
on  freight  attached  (2;).  There  is  in  practice,  although  not 
in  principle,  a  material  distinction  on  this  head  between  the 
freight  which  accrues  under  a  charter-party  and  that  which 
may  be  earned  independently  of  a  charter.  In  the  former  case 
the  policy  attaches  as  soon  as  the  ship  has  sailed  under  the 
charter-party,  for  thereupon  an  inchoate  right  to  freight  arises, 
although  no  portion  of  the  cargo  may  have  been  taken  on 
board  (y).  And  where  an  owner  having  contracted  to  carry 
passengers,  and  to  make  alterations  in  the  ship  for  their  con- 
venience, had  shipped  water  for  them,  and  commenced  the 
alterations,  it  was  held  that  this  was  an  inception  of  the  risk  (s). 
Where  a  shipowner  insured  the  freight  of  a  ship  chartered 


(9)   WiUtm  ▼.  Martifty  U  Ex.  684. 

{p)  AnUt  p.  441. 

Ig)  Tonge  v.  Watts,  2  Str.  1261. 

(r)  Montgomery  y.  JEggington,  3  T.  R. 
362 ;  Farke  y.  Hibwn,  cited  2  B.  &  B. 
326;  JonetY,  The  Neptune  Marine  Intur' 
once  Company,  L.  B.,  7  Q.  B.  702.  See 
also  Joyce  y.  The  Eealm  Intur anoe  Com" 
pany^  L.  R.,  7  Q.  B.  680. 

(<)  Forbee  y.  AapinaU,  13  East,  323  ; 
Flint  y.  FUmyng,  1  B.  &  Ad.  46  ; 
Fatriek  y.  Fames,  3  Gamp.  441. 


(0  Williamson  y.  Innes,  8  Bing.  81, 
note ;  S.  C,  1  M.  &  Rob.  88  ;  Devaux 
y.  Janson,  6  B.  K.  C.  619. 

(u)  Forbes  y.  Aspinall,  ubi  supra. 

hn  JDevaux  y.  Janson,  ubi  supra, 

(y)  Thompson  Y.  TauJor,  6  T.  R.  478; 
Atty  y.  Undo,  1  N.  R.  236;  HomeasUe 
y.  Suart,  7  East,  400;  Davidson  y.  WU- 
lasey,  1  M.  &  S.  313;  Barber  y.  Fleming, 
L.  R.,  6  Q.  B.  69;  Foley  y.  The  United 
Fire  Insurance  Company,  L.  R.,  6G.  P. 
166. 

(x)  TruscottY,  Christie,  2B.  &B.  320. 


f 

under  a  charter-party,  which  it  was  agreed  was  to  be  cancelled 
in  the  event  of  prohibition  preventing  loading,  and  the  ship  sailed 
on  the  voyage,  but,  before  her  arrival  at  the  first  of  the  loading 
ports  mentioned  in  the  charter-party,  the  ports  of  loading  were 
closed  by  a  foreign  Government,  it  was  held  that  the  charter- y| 
party  had  been  put  an  end  to,  and  that  the  shipowner  was 
entitled  to  recover  against  the  underwriters  (a). 

Where  a  policy  is  on  freight  advanced  in  respect  of  the  whole 
voyage  described  in  the  policy,  and  a  portion  of  the  freight  is 
advanced  after  part  of  the  voyage  has  been  performed,  this  sum 
may  be  recovered  against  the  underwriters,  although  it  was  paid 
before  the  policy  was  effected ;  since,  in  this  case,  the  whole  of 
the  freight  must  be  considered  to  have  been  at  risk  at  the  time 
of  the  loss  (6). 

Money  advanced  by  the  captain  during  the  voyage  for  the  Money  ad- 
use  of  the  ship  (c),  and  "  commissions  and  privileges"  payable  JSip  and 
to  him  (d)  or  to  the  consignee  {e)  may  be  insured.     In  the  two  commiasionB. 
latter  cases  it  must  be  shown,  as  in  the  case  of  insurance  on 
freight,  that  the  interest  of  the  insurer  has  attached  in  respect 
of  the  goods  out  of  which  the  profits  are  expected  (/). 

The  lender  of  money  on  bottomry,  or  respondentia^  may  also  Loans  on 
insure  to  the  extent  of  his  interest,  but  the  policy  must  be  ex-  °"^* 
pressed  to  be  on  bottomry^for  such_an  interest  is  iiot"  covered  byaii 
insurance  on  the  ship  or  jjoods  {g).  The  borrower  on  bottomry 
can  only  insure  upon  the  value  of  the  stip  or  cargo,  hitnm  the 
amoimt  which  has  been  advanced ;  for  it  is  obvious  that  without 
this  deduction  the  insurance  would  exceed  the  amount  of  his 
interest  in  the  subject-matter  insured  (A). 

The  interests  which  have  been  already  mentioned  are  those  Other  in- 
which  in  practice  most  frequently  form  the  subject-matter  of  *®'^**' 
insurances;  any  interest^  however,  in  the  safety  of  a  thin|;^qt 
anj^  liability  which  may  be  incurred  is  sufficient  to  create  the 


(a)  Adamton  y.  The  Newcastle  Steam 
Freight  Inturanee  AttoeitUiony  4  Q.  B.  D. 
404. 

of  freight  by  reason  of  sea  damag^Js" 
insurable.      Oriffithe  ▼.  Bramley  Moore^ 
4  Q.  B.  D.  70. 

(e)  Gregory  v.  Chrietiey  1  Park  on 
Ins.  14. 

{d)  King  v.  Glover,  2  N.  R.  206. 

M.P. 


{e)  Flint  t.  Ze  Meeurier,  2  Park  on 
Ins.  403. 

(/)  Knox  V.  TToody  2  Park  on  Ins.  405. 

&)  Glover  v.  Black,  3  Burr.  1394. 

(h)  As  to  insurances  effected  by 
lenders  on  bottomry,  see  also  Thompson 
T.  The  JSoual  Exchange  Insurance  Com- 
pang,  1  M.  &  S.  30  ;  Broomjleld  v.  Ths 
Southern  Insurance  Oo.  Limited,  L.  R., 
6  Ex.  192. 

H  H 
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right  to  insure.  Thug,  it  has  been  held  that  the  owners  of  a 
vessel^  who  were  answerable  for  any  loss  occurring  by  the  negli- 
gence of  their  crew  in  bringing  the  caggp^pn  ^flffird,  might  insure 
the  goods  against  this  risk  (h).  So  the  owners  may  insure 
against  their  liability  for  any  damage  which  the  ship  insured 
^^7 9  Tt)y  running  down  or  otherwise,  do  to  any  other  vessel  (t), 
as  well  as  for  passage  or  compensation  monies  for  which  they  are 
made  liable  by  the  Passengers  Acts  of  1855  and  1863  (k).  In  a 
recent  case,  the  owner  of  a  vessel,  which,  together  with  her  cargo, 
had  been  deserted  by  the  crew,  and  brought  into  port  by  salvors, 
having  obtained  possession  of  her,  put  in  bail  in  the  Court  of 
Admiralty  in  a  suit  brought  by  the  salvors;  the  ship  after- 
wards sailed  again,  and  together  with  the  cargo  was  totally 
lost,  and  the  owner  of  the  ship  was  obliged  to  pay  the 
amount  of  the  salvage ;  it  was  held  that  he  had  an  insurable 
interest  in  the  average  contribution  due  to  him  from  the  owners 
of  the  cargo  on  account  of  the  salvage,  and  that  he  was  entitled 
to  recover  this  amount  under  a  policy  effected  before  the  loss 
for  the  purpose  of  covering  what  he  might  have  to  pay  imder 
the  bail  bond  (/). 

The  Merchant  Shipping  Act,  1862,  limits,  as  we  have  seen  (m), 
the  liability  of  the  owners  of  ships,  whether  British  or  foreign, 
in  cases  of  loss  of  life  or  personal  injury,  and  of  damage 
to  imips  and  goods  which  occur  without  their  actual  fault  or 
'privity ;  and  it  is  expressly  provided  by  that  act  that  insu- 
rances effected  against  any  of  these  events,  occurring  without 
the  owner's  faidt  or  privity,  shall  not  be  invalid  by  reasoii  of 
the  nature  of  the  risk  (f»). 


«   I   /-»«.. r^-C 


The  law  of  England,  as  of  most  other  countries,  forbids,  on 
grounds  of  public  policy,  the  insurance  of  seamen's  wages,  or  of 
any  equivalent  which  they  may  be  entitled  to  receive  in  their 
stead  (o).    This  rule  does  not,  however,  apply  to  the  wages  of 


(A)  Walker  v.  MaUland,  5  B.  &  A. 
171. 

(i)  Thompson  y.  ^ynoldt,  7  E.  &  B. 
172.    See  supra. -p.  446. 

{k)  18  &  19  Yiot.  c.  119,  8.  66  (Ap- 
pendix, p.cxoyiii.) ;  26  &  27  Vict.  c.  61, 
8.  18  (Appendix,  p.  ooxlviij ;  and 
Gibson  v.  Bradford,  4  E.  &  B.  686; 
WiUis  y.  Cooke,  6  E.  &  B.  641,  which 
were  decided  on  very  similar  seotione 


in  the  16  &  16  Vict.  c.  44. 

(/)  Sriffffs  Y.  The  Merchant  Trading 
Association,  13  Q.  B.  167. 

im)  See  ante,  p.  80. 
n)  M.  S.  Act  1862,  S8.  64,  66.    See 
ante,  p.  442. 

(o)  Webster  Y.  J)e  Tastet,  7  T.  R.  167; 
Parx.  on  Ins.  14  ;  see  the  judgment  of 
Sir  John  NiohoU  in  The  Zad$f  Durham^ 
3  Hagg.  201. 
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the  mastery  or  to  the  eommission  to  which  he  is  entitled,  or  to 
any  share  which  he  may  have  as  part  owner  (p). 

We  have  already  seen  that  the  attempt  to  enter  a  blockaded  Blockade. 
port  is  not  an  illegal  act  by  the  municipal  law  of  England. '  li 
lollows  as  a  consequence  that  insurances  effected  m  this  country, 
either  on  ships  to  be  employed,  to  the  knowledge  of  the  imder- 
writers,  in  running  a  blockade,  or  on  their  cargoes,  or  on  the 
profits  expected  to  be  derived  from  such  an  adventure,  are  not 
void  (q). 

All  insurances  are  invalid  which  are  intended  to  cover  adven-  Illegal 
tures,  which  are  in  violation   of  the  statutory  provisions  as  ^' 

to    convoy,  neutrality,  trade,   or  revenue  of  the   country  in 
which  the  insurance  is  effected  (r). 

Thus,  a  policy  effected  in  England  upon  a  voyage  which  is 
contrary  to  the  navigation  laws,  or  in  breach  of  the  customs 
laws  of  this  country,  is  void  («).  So  also  would  be  an  insurance 
prohibited  by  the  articles  of  a  treaty  to  which  the  sovereign  of 
this  country  is  a  party  (^.  It  is  not  necessary  to  mention 
more  fully  the  cases  depending  upon  the  system  established  by 
the  Navigation  Acts,  which  are  now  repealed  (u).  With  respect 
to  contracts  in  violation  of  the  customs  laws,  it  has  been  held 
that  if  a  small  portion  only  of  the  goods  insured  be  contraband 
the  whole  policy  is  vitiated,  and  the  assured  is  precluded  from 
recovering  any  part  of  his  loss  (x).    And  it  is  a  general  rule, 

{p)  King  t.  Glover ,  2  K.  R.  206;  see  but  the  principles  laid  down  in  them 

ante,  p.  466.  may  still  be  useful   in    determining 

{q\  AnUf  p.  332.  what  is  such  an  iUegal  trading  as  to 

(r)  WainJunue  y.   Cbu^tV,   4    Taunt.  invalidate  an  insurance.    tuCunardY, 

178 ;  Darby  t.  Newton,  6  Taunt.  644 ;  Syde,  IE.  B.  &  E.  670,  and  Wiltonr. 

Johntion  v.  Sutton,   Doug.   364.     In  Rankin,  6  B.  &  S.  208,  it  was  held  that 

cases  of  violation  of  statutory  pro-  the  sailing  of  a  ship  from  her  port  of 

visions  as  to  convoy,  it  must  be  shown,  loading,  in  contravention  of  customs 

if  the  policy  was  effected  by  an  agent,  laws,  did  not  prevent  the  owner  of 

that  the  assured  authorized  the  in-  the  cargo,  who  was  not  aware  of  the 

fringement  of  the  statute.    Carttairtr.  irregularity,    from    recovering  on    a 

AUnutt,    3    Camp.    497 ;    Metealf  v.  policy  on  the  cargo  and  freight.    See 

iVirry,    4    Camp.    126;    ThomhUl  v.  alsoi>t^««>nv.Pem^A«,L.R.,  9  Q.B. 

Lance,  ib,  231.  681.    Where  the  owner  of  the  cargo 

(»)  See  Morek  v.  Abel,  3  B.  &  P.  36 ;  is  aware  of  the  illegal  act  he  cannot 

Chalmert  v.  Bell,  ib.  604 ;  Zubboek  v.  recover.    Cwnard  v.  Hyde,  2  E.  &  E.  1. 
I^tte,  7  East,  449;  Gray  v.  Lhyd,  4  (t)  See  The  Eenrom,  2  Bob.  1,  and 

Taunt.  136  ;  CampbeU  v.  Innes,  4  B.  &  Bird  v.  Appteton,  8  T.  B.  662. 
A.  426 ;  Thompeon  v.  Irviny,  7  M.  &  (u)  Ante,  p.  27. 

W.  367 ;  Suart  v.  JP^wll,  1  B.  &  Ad.  (a)  Parkin  v.  IHck,  2  Camp.  221 ; 

266.      An   these  oases  were  decided  S,  C.  11  East,  602;  Cameloy.Butten,  4 

upon  statutes  which  are  now  repealed ;  B.  &  A.  1 84.    It  has  been  held,  how- 
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that  if  there  is  an  illegality  in  any  part  of  an  entire  risk^Jixe 
whole  IS  thereby  vitiated  (y) . 
EflcNct  of  It  has  been  often  doubted  how  far  the  legality  of  an  insurance 

iwSSe  lawB.  o^ht  to  be  afPected  by  the  fact  that  it  is  designed  to  coyer  a 
yoyage  in  contrayention  of  the  reyenue  laws  of  a  foreign  state ; 
that  is  to  say,  of  a  country  other  than  that  in  which  the  policy 
is  underwritten.  Upon  this  point  the  most  eminent  jurists  haye 
differed  (z).  In  England  it  has  long  been  settled,  that  although 
all  subjects  are  bound  by  the  reyenue  laws  of  their  own  country, 
they  owe  no  duty  to  similar  laws  of  another  state ;  so  that  an 
insurance  upon  a  smuggling  yoyage,  prohibited  only  by  the  laws 
of  the  country  to  which  the  ship  may  be  trading,  is  yalid,  pro- 
vided the  object  of  the  voyage  is  known  to  the  underwriter  (a). 
A  similar  doctrine  has  also  prevailed  in  America  (6). 


Contraband 
of  war. 


It  has  been  already  mentioned,  in  treating  of  the  national 
character  of  the  assured,  that  insurances  effected  in  a  belligerent 
country  upon  the  property  of  an  enemy  are  void  (c).  Insurances 
by  neutrals,  in  a  neutral  country,  upon  goods  which  are  the 
property  of  subjects  of  a  belligerent  state,  or  upon  contraband 
of  war  (that  is  to  say,  stores  or  provisions  which  are  destined 
for  one  of  the  belligerent  powers)  (rf),  have  also  been  considered 
by  some  authorities  to  be  void,  as  contrary  to  the  law  of 
nations  {e).    It  has,  however,  been  decided,  both  in  this  country 


ever,  that  when  a  lioenoe  to  carrr  pro- 
hibited goods  has  been  obtained,  and 
more  are  loaded  than  are  oovered  by  the 
licence,  the  insurance  is  valid  in  respect 
of  the  goods  covered  hj  the  licence. 
See  Keir  v.  Andrade,  6  Taunt.  498 ; 
Butler  V.  Allnutt,  1  Stark.  222 ;  see 
also  Piesehell  v.  Allnutt,  4  Taunt.  792. 

(y)  Wilson  v.  Marryat,  8  T.  R.  31  ; 
Bird  v.  Appleton^  ib.  562 ;  Lubbock  v. 
Potta,  7  East,  449;  Bird  v.  Pigou,  2 
Selw.  N.  P.  1006 ;  Cunard  v.  Jlyde^  2 
E.  &E.  1. 

(z)  Pothier,  Kent,  Story,  and  Mar- 
shall maintain  that  such  insurances 
are  illegal,  on  the  principle  that  those 
who  engage  in  foreign  commerce  are 
bound  by  the  law  of  nations  to  act  in 
obedience  to  the  rules  of  the  country 
in  which  they  transact  business.  On 
the  other  hand,  Yalin,  Emerigon, 
and  Pardessus,  uphold  the  legali^  of 
these  contracts,  upon  the  ground  that 
they  are  sanctioned  by  usage,  and  Mr. 


Amould  has,  in  his  valuable  Treatise 
on  Insurance  Law,  adopted  this  view. 
See  1  Amould  on  Ins.  744  (2nd  edit.). 

(a)  PUmehi  v.  Fletcher,  1  Dong.  251 ; 
Lever  v.  Fletcher,  1  Park  on  Ins.  360. 
In  the  former  of  these  cases  such  an 
insurance  was  held  valid,  although 
fictitious  papers  were  tised  to  carry  out 
the  purpose  of  the  scheme. 

{b)  3  Kent  Com.  266. 

(c)  Ante,  p.  440. 

U)  See  Th€  Bndraught,  1  Bob.  21, 
and  the  judgment  of  Sir  W.  Scott  in 
Hie  Sarah  Christina,  ib,  241 ;  see  also 
The  Twee  Jufrotoen,  4  Rob.  242 ;  The 
Charlotte,  5  Rob.  275 ;  The  Bichmond, 
ib.  325  ;  and  ante,  p.  376,  note  (y). 

{e)  Phillip  on  Ins.  c.  3,  s.  2,  and 
the  authorities  there  cited.  As  to  where 
a  policy  contains* a  warranty  against 
contraband  of  war,  see  Seymour  v.  The 
London  and  Pf-ovineial  Marine  Insurance 
Company,  41  L.  J.,  C.  P.  193;  42  L.  J., 
C.  P.  111. 
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and  in  Amerioa,  that  the  carrying  of  enemies'  goods,  notjbeing 
contraband  of  war,  hj  a  neutral  ship  is  a  lawful  act,  and,  conse-p 
quently,  these  adventures  may  be  insured  (/).  And  goods  con- 
traband of  war  being  carried  in  a  neutral  ship  from  one  neutral 
port  to  another  are  not  liable  to  seizure  bj  a  belligerent, 
and,  consequently,  are  insurable,  except  in  those  cases  where 
the  provisions  of  some  municipal  statute,  such  as  in  this 
country  the  Foreign  Enlistment  Act,  1870,  have  been  in- 
fringed (g).  The  carrying  of  simulated  papera  in  such  a  case, 
though  evidence  from  which  a  cause  of  forfeiture  may  be 
incurred,  is  not  in  itself  a  breach  of  neutrality  (A),  Al- 
though the  neutral  is  not  liable  to  punishment  in  his  own 
coimtry  for  contraband  trading,  the  goods  he  carries  may,  if 
on  a  voyage  to  an  enemy's  port  (t),  be  seized  by  the  opposite 
belligerent  power,  and  in  ordinary  cases  the  whole  cargo  is 
forfeited  to  the  captors,  if  any  portion  of  it  consists  of  contra- 
band of  war ;  it  is  therefore  necessary,  in  order  to  render  these 
insurances  valid,  that  the  nature  of  the  trade  and  of  the  goods 
should  be  disclosed  to  the  underwriter. 

Sixthly,  as  to  the  voyage y  and  the  effects  of  delay  and  deviation.    The  Yotaoe. 


It  has  been  said  that  if  the  port  to  which  the  vessel  is  to  DoMription 
sail  is  not  named,  the  policy  will  be  void  for  imcertainty  (A) ;  °  » "*  policy, 
but  however  this  may  be,  the  voyage  should  be  accurately 
described;  since  the  inception  and  termination  of  the  risk  is 
usually  limited  by  this  part  of  the  policy  (/). 

If  the  insurance  is  merely  "  from'*  a  port,  the  policy  does  not  Commenoe. 
attach  until  the  vessel  actually  sails  (m) ;  if  it  is  "  at  and  from"  ^^  ^.      ' 

scribed. 


(/)  barker  t.  Slakes,  9  East,  283 ; 
see  also  Richardson  v.  Mains  Insurance 
Company,  6  Mass.  (American)  Rep.  114, 
115,  cited  3  Kent  Com.  268,  and  supra, 
p.  332,  note  (w). 

{g)  Hobhs  T.  Hemming,  17  G.  B., 
K.  8.  791 ;  34  L.  J.,  C.  P.  117.  See 
33  &  34  Vict.  c.  90  (Suppl.  Appendix, 
p.  15d). 


ih)  lb. 


j)  Seethe  judgment  of  SirW.  Scott 
in  The  Charlotte,  5  Aob.  277. 

(k)  MoUoy,  B.  2,  c.  7,  s.  14. 

(/)  Eobertson  v.  French,  4  East,  130; 
Zimghom  t.  Mardy^  4  Taunt.   628; 


Vhde  y.  Walters,  3  Camp.  16. 

(m)  As  to  what  amount  to ' '  sailing,  *  * 
or  to  '*  commencement  of  Toyage," 
see  Eoclandis  y.  Harrison,  9  Ex.  444; 
Thompson  y.  Gillespie,  5  E.  &  B.  209, 
and  Hudson  y.  Bilton,  6  E.  &  B.  666  ; 
see  also  Jones  y.  The  Neptune  Marine  In^ 
surance  Company,  L.  R.,  7  Q.  B.  702, 
where  the  policy  was  in  this  form, 
on  freight  **  beginning  from  the  load- 
ing of  the  yeasel,"  and  part  only  of 
the  goods  being  on  boara  when  she 
was  lost,  the  policy  was  held  not  to 
haye  attached. 
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the  port,  Bhe  is  proteoted  from  the  time  of  her  arrival  (n)  and 
during  her  oontinuanoe  there  (o). 

The  words  "  at  and  from"  a  partioidar  island  or  coast,  protect 
a  vessel  whilst  she  is  going  from  port  to  port  in  such  island  or 
on  such  coast,  for  purposes  connected  with  the  voyage  {p)y  as,  for 
instance,  for  the  purpose  of  discharging  an  outward  cargo  (q) ; 
of  loading  a  homeward  cargo ;  or  of  joining  convoy  (r).  If, 
however,  a  vessel  is  insured  to  sail  from  a  particular  place,  which 
is  named  in  the  policy,  she  will  not  be  protected  if  she  sail  from 
a  different  place,  although  it  be  within  the  same  port  (<). 
Where  a  ship  was  insured  "  at  and  from  her  port  of  lading," 
and  she  began  to  load  her  cargo  at  one  place,  and  then  pro- 
ceeded to  another  several  miles  distant  in  the  same  creek,  but 
not  on  the  direct  route  of  her  voyage,  and  these  places  were 
not  shown  to  constitute  one  port,  although  they  were  within  the 
district  of  the  same  custom  house,  it  was  held  that  this  was  not 
authorized  by  the  terms  of  the  policy  (t). 

The  words  "  at  and  from  "  a  port  imply,  either  that  the  ship 
is  at  the  port  mentioned,  or  that  she  will  be  there  so  soon  after 
the  time  mentioned  as  not  materially  to  vary  the  risk.(w).  And 
it  is  immaterial  whether  her  delay  was  occasioned  by  the  default 
or  misfortune  of  the  assured  (x) .  These  words  also  imply  that  the 
ship  will  arrive  in  such  a  condition  as  to  enable  her  to  lie  in 
reasonable  security.  It  is  not  necessary  that  she  should  arrive  in 
such  a  state  as  to  be  then  seaworthy  for  the  voyage,  but  she  must 
have  been  once  at  the  place  in  good  safety.    If,  therefore,  she 


(ft)  S[at4ffht(m  y.  Ths  Empire  Marine 
Imuranee  Company^  L.  B.,  1  Ex.  206. 
It  was  held  in  that  case  that  the  polioj 
attached,  though  the  veesel  was  not 
safely  moored,  and  that  it  was  to  be 
construed  irrespective  of  the  terms  of 
the  outward  policy.  See  also  Foley  v. 
The  United  Kingdom  Fire  Ineuranee  Com' 
panyy  L.  B.,  5  C.  P.  166. 

(o)  Motteux  y.  The  London  Assurance 
Company f  1  Atk.  646 ;  iZotoA  y.  Edie, 
6  T.  B.  413  ;  Falmer  v.  Marshall,  8 
Bing.  79  ;  WiUiameon  y.  Innee,  t^.  81, 
note.  See  as  to  the  meaning  of  the 
words  ''during  her  stay  and  trade 
there,"  The  Company  of  African  Mer* 
chants  y.  The  British  and  Foreign  Marine 
Insurance  Company y  L.  B.,  8  Ex.  164. 

(p)  See  the  judgment  of  Lord  Hans- 
field  in  Bond  y.  Nutt,  2  Cowp.  606. 

{q)  Warre  y.  Miller,  4  B.  &  G.  638. 


(r)  Cruiehshanh  y.  Janson,  2  Taunt. 
301 ;  see  also  the  judgment  of  Park,  J. , 
in  Forshaw  y.  Chabert,  3  B.  &  B.  166. 

{s)  Constable  y.  Noble,  2  Taunt.  403. 
Even  although  the  name  of  the  place 
is  the  same,  as  that  of  the  port  within 
the  bounds  of  which  it  is  included. 
lb,  ;  see  also  Payne  y.  Jrutchinson,  ib, 
406,  note. 

(0  Brown  y.  Tayleur,  4  A.  &E.  241. 
As  to  what  constitutes  a  * '  port* '  within 
the  meaning  of  a  policy,  see  Marrower 
y.  Sutchinson,  L.  B.,  4  Q.  B.  623,  and 
6  Q.  B.  684,  and  the  cases  there  cited. 

(m)  Hull  y.  Cooper,  14  East,  479 ;  see 
also  Mount  y.  Larkins,  8  Bing.  108  ; 
Motteux  y.  The  London  Assurance  Cvm^ 
pany,  I  Atk.  648 :  Saughton  y.  The 
Empire  Marine  Insurance  Company,  L. 
B.,  1  Ex.  206. 

(x)  De  Wolf  y.  The  Archangel  Mar, 
Bank,  L.  B.,  9  Q.  B.  461. 
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arrives  at  the  outward  port  so  shattered  as  to  be  a  mere  wreck, 
the  policy  never  attaches  (y).  This  undertaking  applies,  how- 
ever,  only  to  the  physical  condition  of  the  vessel ;  therefore, 
where  a  ship,  on  her  arrival  in  safety  at  the  port  '^  at  and  from  " 
which  she  was  insured,  was  seized  and  condemned  by  a  foreign 
government  on  account  of  political  causes,  it  was  held  that  the 
policy  had  attcushed  (s). 

In  policies  upon  goods  it  is  usual  to  name  the  period  at  which  In  policies  on 
the  risk  is  to  attach.  Where  it  is  stated  to  be  "  from  the  load-  ^^^°^^ 
ing  thereof  "  at  a  particular  place,  goods  which  have  been  pre- 
viously  put  on  board  at  another  port,  as  a  portion  of  the  outward 
cargo,  are  not  protected  (a).  But  where  goods  laden  at  one 
port  are  discharged  and  re-laden  at  another  in  order  to  allow  the 
vessel  to  refit,  tiiej  are  covered  by  a  policy  which  describes  the 
latter  port  as  the  port  of  loading,  in  the  voyage,  as  ^^  at  and  from '' 
that  port  (b).  If  the  plfiu)e  of  loading  is  not  named,  it  will  be 
intended  to  be  a  loading  at  the  place  where  the  voyage  is  to 
commence  {c).  This  strict  construction  has,  however,  been  re- 
laxed where  there  is  anything  on  the  face  of  the  policy  to  show 
that  the  intention  was  to  cover  goods  previously  on  board,  as 
where  the  policy  was  declared  to  be  ^'  in  continuation  of  others," 
which  others  included  a  voyage  to  the  port  of  lading  {d).  And 
the  same  construction  was  put  on  a  policy  which  expressed  that 
the  insurance  was  to  commence  from  the  loading,  '^  whereso- 
ever," &c.  (e). 

Havinfir  considered  the  cases  which  relate  to  the  commence-  Termination 
ment  of  the  voyage,  or  the  terminus  d  quo,  we  will  now  mention  deeoribecL 
those  which  relate  to  its  conclusion,  or  terminus  ad  quem;  leav- 
ing the  decisions  as  to  the  intermediate  passage  to  be  considered 
under  the  head  of  deviation. 

If  the  voyage  be  described  as  to  a  country  generally,  it 
terminates  upon  the  arrival  of  the  ship  at  any  port  in  that 
coimtry.  And  if  as  to  a  named  port,  it  continues  until  the 
mooring  of  the  vessel  in  that  port  in  the  usual  place  of  discharge 


(y)  Seethe  judgment  of  Lord EUen- 
boroogh  in  Farmeier  y.  Cotmntf  2  Gamp. 
236. 

(z)  BeU  T.  BeU,  2  Camp.  476. 

(a)  Sobertdon  y.  Frenehf  and  Lanff^om 
T.  Hardffy  4  Taunt.  268 ;  Homeyer  v. 
LushingtoHy  16  East,  46;  MeUxMh  t. 
AUnutt,  2  M.  &  S.  106 ;  Biekman  y. 
Carttairiy  6  B.  &  Ad.  661.  See  also 
J<m^  Y.  Th4  Neptune  Marine  Insurance 


Company^  L.  R.,  7  Q.  B.  702. 

(b)  Nonnen  y.  KettUweU,  16  East, 
176,  and  Carr  y.  MonUJIore,  6  B.  &  S. 
408  ;  33  L.  J.,  Q.  B.  266. 

{e)  SpUta  Y.  Woodman,  2Tannt.  416. 

(d)  Bell  Y.  Sobton,  16  East,  240 ; 
Joyce  Y.  The  Bealm  Insurance  Company ^ 
L.  B.,  7  Q.  B.  680. 

{e)  Gladetone  y.  Clay,  1  M.  &  S.  418. 
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for  the  cargo  on  board  (/).  If  it  be  stated  to  bc^  to  a  port  or 
ports  in  a  particular  district,  the  voyage  continues  until  the  vessel 
arrives  at  her  last  port  of  discharge  in  that  district.  If,  however, 
her  unloading  at  this  port  is  rendered  impracticable,  as  by  an  em- 
bargo or  the  like,  the  policy  will  be  exhausted  when  the  ship  has 
put  into  the  last  port  in  the  district  named  which  she  can  make 
with  safety  (g).  Where  a  ship  was  insured  "at  and  from  St. 
Vincent,  Barbadoes,  and  all  or  any  of  the  West  Indian  Islands,  to 
her  port  or  ports  of  discharge  and  loading  in  the  United  Kingdom, 
during  her  stay  there  and  thence  back  to  Barbadoes,  and  all  or 
any  of  the  West  Indian  colonies,  until  the  ship  should  have 
arrived  at  her  final  port  as  aforesaid,"  it  was  held  that  the 
adventure  terminated  at  the  place  in  the  West  Indian  colonies 
where  she  substantially  discharged  her  cargo  from  this 
country  (A). 
Unta  at  In  order  to  prevent  questions  arising  as  to  the  duration  of 

tweoty-fonr  insurances  after  the  arrival  of  the  ship  at  her  port  of  discharge, 
^Ttt  "^  ^^^  *  provision  is  not  unfrequently  inserted  that  the  insurer's  lia- 
bility shall  continue  until  the  ship  is  at  anchor  twenty-four 
hours  in  good  safety.  Under  these  words  a  ship  is  protected 
if  arrested  on  her  arrival  in  the  port,  or  ordered  back  to  per- 
form quarantine  (t).  It  has  been  said,  that  if  a  ship  insured 
upon  these  terms  to  any  particular  port  of  delivery  is  forced 
by  stress  of  weather  into  a  different  port,  and  there  discharges 
part  of  her  cargo,  and  afterwards  proceeds  to  her  port  of  de- 
livery, the  policy  remains  good ;  but  that  where  the  policy  is 
general  to  a  particular  country,  and  the  vessel  comes  to  a  port, 
and  there  voluntarily  remains  and  discharges  part  of  her  cargo, 
the  policy,  whether  on  ship  or  goods,  expires  after  she  has  re- 
mained there  twenty-four  hours  (k).  Even  where  the  policy 
includes  the  above  provision,  doubts  may  arise  as  to  whether  the 
place  at  which  the  vessel  is  moored  can  be  considered  as  her 
destination.  This  question  may  be  affected  by  the  state  of  the 
tide,  the  general  usage  of  the  port,  or  even  by  the  intention  of 
the  master.     Thus,  where  a  vessel  insured  to  London,  by  a 

(/)  Camden  v.  Cowley,  1  W.  Bl.  417;  (h)  Moore  v.  Tafflor,  1  A.  &  E.  26. 

StoneY.  The  Marine  Itituranee  Company y  (i)   Waplee  ▼.  Eamee,  2  Sir.    1243; 

Ocean  Limited,  of  Gothenburg ,  1  Ex.  D.  Minett  y.  Anderson,  Peake,  211 ;  Sor^ 

81.  neyerY.  Luehington,  16  East,  46. 

(g)  Brown  r.  Vigne,  12  East,  283 ;  (k)  See  the  ruling  of  Lord  Kenyon 

but  see  Olivereon  y.  £rightman,  8  Q.  B.  in  Leigh  y.  Mather,  I  Esp.  412. 
783. 
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policy  oontalning  these  terms,  was  moored  for  several  days  in  *v^ 

the  Thames,  outside  one  of  the  docks  into  which  the  captain 
intended  to  take  her,  but  he  was  prevented  from  so  doing  by  ice 
in  the  river,  it  was  held  that  the  underwriters  were  liable  for  an  y 
injury  which  occurred  to  her  whilst  she  was  moving  towards 
the  dock;  since,  although  she  had  been  anchored  more  than 
twenty-four  hours,  it  was  not  at  her  place  of  destination  (/). 
In  a  more  recent  case,  however,  a  vessel  similarly  insured,  from  ^ 
Liverpool  to  Quebec  and  back  to  her  discharging  port  in  the  " 
United  Kingdom,  was  chartered  from  Quebec  with  a  cargo  of 
timber  to  be  discharged  in  Wallasey  Pool,  in  the  river  Mersey. 
She  arrived  in  the  Mersey,  and  on  the  following  day  was  towed 
up  to  the  entrance  of  "Wallasey  Pool,  but  being  unable  to  enter, 
by  reason  of  her  drawing  too  much  water,  the  captain  anchored, 
and  after  reporting  the  vessel,  discharged  the  deck  cargo,  and 
a  considerable  portion  of  the  other  cargo,  which  proceedings 
occupied  several  days.  The  ship  then  fell  over,  and  sustained 
damage.  The  captain  always  intended  to  take  her  into  Wallasey 
Pool  with  as  much  cargo  on  board  as  she  coidd  carry  with  safety. 
Upon  these  facts  it  was  held  that  the  underwriters  were  not 
liable,  as  the  vessel  had  arrived  as  near  to  Wallasey  Pool  as  she 
could  safely  get,  had  begim  to  discharge  her  cargo,  and  had 
been  moored  in  safety  twenty-four  hours  after  her  arrival  at  her 
port  of  discharge  (m). 

In  all  these  cases  the  question  is  one  of  fact,  depending 
upon  the  custom  and  usage  of  the  port  and  the  nature  of  the 
JCfiJMgp(n). 


When  a  policy  insures  a  ship  against  loss  for  a  certain  period 
after  her  arrival  at  her  port  of  discharge,  and  there  is  also 
a  clause  protecting  her  for  twenty-four  hours  at  anchor,  the 
time  so  covered  after  her  arrival  is  to  be  reckoned  from  the 
expiration  of  the  twenty-four  hours  (o). 

Where  the  insurance  is  on  goods,  the  policy  usually  provides  In  policies 

on  goodB. 

(Q   Samuel  v.    The  Royal  Exchange  (o)  Mercantile  Marine  Insurance  Com' 

Atsuranee  Company ^  8  B.  &  C.  119 ;  pony  v.  Titherinyton,  5  B.  &  S.  766. 

Stone  T.  The  Marine  Insurance  Company ^  See  also  Oamblee  y.  The  OceanMarine  In* 

Ocean  Limitedf  of  Gothenburg^  1  Ex.  D.  euranee  Company  of  Bombay ,  L.  R.,  1 

81.  Ex.D.  141.  In  that  case  the  words  <<for 

(m)  Whitwelly,  Harrison,  2Ex.  127.  fifteen  days  whilst  there  after  arrival " 

[n)  Lindsay r,Jansen,  4  "EL,  klS.  699,  were  held  to  ooTer  a  period  within 

See  also  Farker  y.  WinloWy  7  E.  &  B.  that  time,  although  the  cargo  wasdis- 

942;   Wingate  y.  Foster^  3  Q.  B.  D.  charged.      As   to    what    oonstitntes 

682.  '^safetj/'  see  LUgett  y.  Secretan,  L.  B., 

6  C.  P.  190. 
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Delay  and 
its  effects. 


Whenex* 
oasedt 


that  they  shall  be  protected  until  they  are  ^^  discharged  and 
safely  landed/'  or  contains  the  words  '^  including  all  risk  to  and 
from  the  ship."  The  goods  are,  in  this  case,  protected  even 
whilst  in  pubUc  Ughters,  if  this  is  the  usual  mode  of  landing 
them  (p) ;  unless  the  consignee  by  some  act  of  his  own,  as  by 
undertaking  the  charge  of  landing  them  himself,  discharges  the 
insurer  (q). 

It  is  of  the  essence  of  an  insurance  upon  a  voyaRe  that  there 
should  be  no  unreasonable  delay  in  its  commencement ;  and  if  it 
occurs  without  a  sufficient  cause,  the  underwriter  is  discharged. 
When  no  time  is  fixed,  the  assured  impliedly  undertakes  that 
the  vessel  will  sail  within  a  reasonably  short  time  (r).  What  is 
a  reasonable  time  must  be  determined  by  the  existing  state*  of 
things  at  the  port  where  the  ship  may  be.  It  has  been  held 
that  the  fact  that  the  vessel  insured  was  a  jacht,  a  kind  of 
vessel  which  does  not  usually  go  to  sea  dunng  the  winter, 
formed  no  excuse  for  a  delay  in  sailing  which  continued  from 
January  to  May  («). 

But  a  delay  during  the  voyage,  which  arises  from  causes 
over  which  the  assured  have  no  control  (^),  or  which  is  necessary 
for  the  purpose  of  repairing  (li),  or  of  procuring  a  sufficient 
crew  {v)y  or  of  obtaining  a  cargo  (a?),  or,  indeed,  for  any  other 
reasonable  purpose,  requisite  for  carrying  out  the  object  of  the 
adventure,  is  allowable.  A  delay,  however,  for  the  purpose 
of  avoiding  a  peril  not  insured  against,  although  requisite  for 
carrying  out  the  adventure,  would  not  be  allowable  (y).  Ex- 
cusable delays  may  also  occur  when  it  is  necessary  to  lie  by 
another  ship  after  a  collision.     For  not  only  is  this  an  obvious 


{p)  Hurry  y»  The  Royal  Exchange  At' 
surance  Company,  2  B.  &  P.  430;  3 
Esp.  289  ;  Jtueker  v.  The  London  As- 
turance  Company,  ih.  432,  note ;  Matihie 
Y.  FotU,  3  B.  &  P.  23 ;  3  Esp.  290 ; 
Lane  t.  N\x<m,  L.  R.,  1  C.  P.  412. 
In  thiB  case  it  was  held  that  the  im- 
plied warranty  of  seaworthiness  does 
not  extend  to  lighters  by  which  the 
cargo  is  landed. 

{q)  Strong  t.  NataUy,  1  K.  B.  16 ; 
Sparrow  v.  Carruthert,  2  Str.  1236. 

(r)  Palmer  v.  Marshall,  8  Bing.  317; 
Mount  Y.  Larkint,  ib,  108 ;  J)e  Wolf  v. 
The  Archangel  Maritime  Bank  and  In- 
turance  Company,  L.  B.,  9  Q.  B.  461. 


(«)  Falmer  y.  Marshall,  uhi  tupra ; 
Palmer  v.  Penning,  9  Bing  462.  In 
these  actionSi  which  arose  out  of  the 
same  insuranoei  the  Court  observed, 
that  the  owner  might  have  protected 
himself  by  insuring  **  in  port  and  at 
sea.*' 

(t)  Samuel  y.  The  Soyal  Exchange 
Atturanoe  Company,  8  B.  &  C.  119 ; 
Schroder  y.  Thompton,  7  Tannt.  462. 

(u\  Smith  y.  Surridge,  4  E^.  26. 

Iv)  Grant  y.  Xing,  ib,  176. 

(x)  PhiUipt  y.  Irving,  TUL.&Qt.  828. 
In  this  case  the  yoyage  was  a  seeking 
voyage. 

iy)  See  the  cases  dted  above,  and 
pott,  p.  476. 
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duty  («),  but  it  is  expressly  provided  by  sect.  16  of  the  Mer- 
ohant  Shipping  Act,  1873,  that  in  every  case  of  collision  it 
shall  be  the  duty  of  the  master  or  person  in  charge  of  each  ship 
to  stay  by  the  other  ship  until  he  has  ascertained  that  she  has 
no  need  of  further  assistance,  and  to  render  to  her,  her  master, 
orew  and  passengers,  all  the  assistance  that  may  be  practicable 
and  necessary,  in  order  to  save  them  from  any  danger  caused 
by  the  collision.  Where  a  provision  is  contained  in  the  policy 
regulating  the  delay  to  be  allowed,  the  underwriter  is  dis- 
charged if  this  time  be  exceeded.  Thus,  where  a  policy  gave 
liberty  "to  wait  two  months  at  Monte  Video  if  needful,"  it  was 
held  that  the  assured  was  restricted  to  two  months ;  and  that 
a  delay  beyond  that  time,  although  for  a  necessary  cause,  dis- 
charged the  underwriter  (a). 

The  underwriters  are  also  discharged  by  an  improper  devia-  DoTiatioD 
tion  from  the  usual  course  of  the  voyage.  The  objection  to  a  *^  *  ^  ' 
deviation  is,  not  that  the  risk  is  increased,  but  simply  that  one 
of  the  parties  contracting  has  voluntarily  substituted  another 
voyage  for  that  which  has  been  insured  (J).  If  liberty  be  re- 
served to  call  at  one  port,  the  assured  may  not  call  at  another, 
although  it  is  not  more  out  of  the  usual  course  of  the  voyage ; 
for  every  wilful  deviation  determines  the  policy,  and  it  is  im- 
material from  what  cause,  or  at  what  place,  the  subsequent  loss 
arises  (c). 

Whether  any  particular  alteration  of  the  voyage  is  such  a 
deviation  as  will  discharge  the  imderwriters  is  a  question  of  fact 
which  depends  upon  the  description  of  the  voyage  in  the  policy, 
upon  the  ordinary  and  imderstood  mode  of  performing  it,  and 
upon  the  terms  of  any  warranty  or  representation  which  is 
capable  of  being  attached  to  the  contract  (d).  It  may,  however, 
be  said  generally,  that  any  unnecessary  departure  from  the 


{z)  See  The  Celt,  3  Hagg.  821 ;  The 
Detpatehf  Swa.  140 ;  The  St.  Lawrence, 
14  Jar.  634 ;  7  No.  Ca.  656  ;  The  Ca- 
talma,  2  Spks.  223. 

(a)  Doyle  v.  Powell,  4  B.  &  Ad.  267. 
See  aUo  The  Company  of  African  Mer- 
ehante  ▼.  The  Britith  and  Foreign  Marine 
Insurance  Co.,  L.  R.,  8  Ex.  164. 

(b)  Seethe  judgement  of  LordMana- 
fleid  in  Lavabre  t.  WiUon,  1  Doug.  291; 
8.  C,  Park  on  Ins.  466. 


{e)  Elliot  T.  Wih<m,  4  Brown,  P.  C. 
470  ;  CUuon  y.  Simmonde,  cited  6T.  R. 
533 ;  and  the  judgment  of  Cleasby,  J., 
in  narrower  y.  Hutehineon,  L.  S,,,  6 
Q.  B.  684. 

(i)  See  Lindsay  y.  Janson,  4  H.  &  N. 
699,  and  the  cases  cited  on  the  next 
page ;  also  Pearson  y.  The  Commercial 
Union  Assurance  Company,  16  0.  B., 
K.  S.  304,  L.  R.,  8  G.  P.  548 ;  1  App. 
Gas.  498 ;  Wingate  y.  Foster,  8  Q.  B. 
D.  682. 
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shortest,  or  most  usual  oourse,  and  any  improper  or  imaoous« 
tomed  stoppage  at  a  port,  is  a  deviation  {e).  If  there  are 
different  courses  by  which  the  voyage  insured  may  be  accom- 
plished, the  underwriter  is  entitled  to  the  benefit  of  the  master's 
judgment  as  to  which  of  them  is  most  expedient ;  and  if  the 
master,  by  the  instructions  of  the  shipowner,  pursue  one  of  these 
courses,  and  the  fact  of  these  instructions  is  not  communicated 
to  the  underwriter,  the  policy  will  be  vitiated  on  the  ground  of 
the  variation  of  the  risk  or  of  an  improper  concealment  (/), 
Neither  a  mere  intention  to  deviate  (^),  nor  a  variation  of  the 
original  design  of  the  voyage,  as  by  taking  on  board  additional 
goods,  if  neither  delay  nor  increase  of  risk  arises,  and  the  course 
of  the  voyage  is  not  affected,  will  avoid  the  insurance  (h). 

Questions  analogous  to  those  which  we  have  been  considering 
have  arisen  in  time  of  war,  as  to  the  effect  of  carrying  letters  of 
marque.  It  was  at  one  time  held  that  the  mere  taking  letters 
of  marque  on  board,  in  opposition  to  the  positive  directions  of 
the  underwriters,  vitiated  the  policy  (i) ;  but  later  cases  show 
that  this  was  not  so,  at  all  events  where  there  was  no  intention 
of  using  the  letters  of  marque  {k).  And  in  America  it  has  been 
expressly  held  that  the  mere  fact  of  the  vessel  taking  letters  of 
marque,  without  the  leave  of  the  underwriter,  did  not  affect  the 
policy  (/).  If,  however,  a  vessel,  in  the  use  of  letters  of  marque, 
went  out  of  the  proper  course  for  the  purpose  of  cruising,  that 
clearly  amounted  to  a  deviation  (m). 

When  ex-  As  in  the  case  of  delay,  so  in  that  of  deviation,  if  it  arise  from 

^^  one  of  the  perils  insured  against,  or  is  necessary  for  the  purposes 

of  the  voyage,  or  proceed  from  a  cause  over  which  the  assured^ 
or  his  agents  have  no  control,  the  insurance  is  not  affected  by 
it.  Thus,  if  the  deviation  is  caused  by  stress  of  weather  (w),  by 
the  barratry  of  the  master  (o),  or  by  a  refusal  of  the  crew  to 
proceed  {p)y  or  if  the  ship  is  carried  out  of  her  course  by  a 


f 


e)  See  DavU  v.  Gatrett,  6  Bins;,  725.  Jtaine  v.  Bell,  9  East,  201,  and  the  ob- 

/}  Middlewood  v.  Bl^iket,  7  T.  B.  seiTations  of  Xiord  EUenborough  in 

162.  Jarratt  v.  JFard,  1  Camp.  263. 
{ff)  Kewley  v.  Ryan,  2  H.  Bl.  343.  (T)  Wiggin'V.Amory,lZ'i&.BaA,  (Ame- 

(A)  Raine  y.  Rtll,  9  East,  195  ;  Za-  rioan)  Rep.  118  ;   Wigginy,  Boardman, 

roche  v.  Ostoin,  12  East,  131,  overruling  li  ib.  12. 

Siitt  V.  Warden,  2  Esp.  610,  tLudSherif  (m)  Jolly  Y.  Walker,  2  Park  on  Ins. 

T.  I*oU8,  5  Esp.  96 ;  see  also  Ashley  y.  448. 

IVatt,  16  M.  &  W.  471 ;  1  Ex.  267.  (»)  Harrington  y.  Halkeld,  2  Park  on 

(()  Deniton  y.  Modigliani,  b  T.  R.  580.  Ins.  455. 
\k)  Mo89  Y.  Byrom,  6  T.  R.  379 ;  see  io)  VaUpo  y.  Wheeler,  1  Gowp.  143. 

also  the  judgment  of  Lawrence,  J.,  in         {p)  DrUcol  y.  Bovily  1  B.  &  JP.  313. 
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King's  ship,  the  underwriter  is  still  liable  (q).  To  excuse  the 
.deviation,  however,  it  must  take  place  under  compulsion,  physical 
or  moral.  Where  a  merchant  vessel  put  to  sea  after  an  enemy's 
ship,  in  accordance  with  the  orders  of  a  king's  officer,  but  it  did 
not  appear  that  any  compulsion  or  threat  had  been  used,  it  was 
held  that  no  sufficient  excuse  for  a  deviation  had  been  esta* 
blished  (r).  A  deviation  is  excused  also  if  the  master  goes  out 
of  the  way  ex  jmta  causd^  as  to  refit,  or  to  avoid  enemies,  or 
pirates  (a),  or  the  operation  of  an  embargo  (^),  or  for  the  purpose 
of  joining  convoy  (w),  or  for  any  other  cause  which  renders  the 
deviation  necessary  for  the  safety  of  the  ship,  and  which  is  not 
expressly  excluded  by  the  terms  of  the  policy  (a?) ;  unless,  indeed, 
this  cause  is  one  of  the  perils  not  insured  against  (^) .  And  if 
the  ship  is  in  a  decayed  or  injured  condition,  she  may  put  into 
the  nearest  port  for  the  purposes  of  necessary  repair  (2). 

In  addition  to  the  above  justifiable  causes  of  deviation,  it 
seems  that  a  vessel  may  depart  from  her  course  in  order  to 
save  the  lives  of  those  on  board  a  ship  in  distress  (a).  ^ 

A  deviation  is  not  justifiable  if  it  be  made  to  avoid  a  peril 
which  is  not  insured  against  (6) ;  nor  will  a  deviation  b;^  reason 
of  necessity  be  excused,  if  the  immediate  cause  of  the  necessity 
is  the  negligence  or  want  of  caution  of  the  owners"  (c).  "In  cases 
of  deviation  by  necessity,  nothing  more  must  be  done  than  the 


{q)  SeoUY.  Thomptoriy  1  K.B.  181. 

(r)  Phelps  V.  Auldjo,  2  Camp.  350. 

\»)  Per  Lord  Mansfield  in  Felly  y. 
The  Royal  Exchange  Atturance  Company , 
1  Burr.  350  ;  Driseol  y.  Faumorey  1  B. 
&  P.  200. 

{t)  BlaeJeenhagen  y.  The  London  At' 
suranee  Company ^  1  Camp.  454. 

(m)  Gordon  y.  MorUy,  2  Str.  1265  ; 
£ond  y.  Oonzales,  2  Salk.  445  ;  Bond  y. 
Nuit,  2  Cowp.  601 ;  Wanoiek  y.  Seott, 
4  Camp.  62. 

(x)  See  per  Gibbs,  C.  J.,  in  D^Aguilar 
y.  Tohin,  Holt,  185. 

(j^)  See  post  J  p.  478. 

(z)  Mbtteux  y.  The  London  Atturance 
Company f  1  Atk.  545. 

(a)  See  Searamanga  y.  Stamp,  6  C.  P. 
D.  295,  anUf  p.  312,  where  it  was  held 

('  that,  as  between  the  charterer  and 
shipowner,  the  ship  was  not  entitled  to 
deyiate  for  the  purpose  of  saying  pro- 
i  perty,  no  question  of  saying  life  being 
I  myolyed.  The  same  principle  would 
goyem  in  favour  of  underwriters* 
See  also  the  judgments  of  liawrence. 


J.,  in  Lawrence  y.  Sydebotham,  6  East, 
54,  and  of  Sir  C.  Robinson  in  The  Jane, 
2  Hagg.  345.  In  America  the  same 
rule  has  been  acted  upon  in  some 
cases.  See  3  Kent  Com.  313 ;  Phil- 
lips on  Ins.  c.  12,  s.  1 ;  2  Pass.  Mar. 
Law,  bk.  2,  c.  8,  p.  298.  The  Henry 
JSwbank,  1  Sumner  (American)  Rep. 
400  ;  The  Schooner  Botton,  ib,  328.  in 
The  True  Blue,  L.  R.,  1  P.  C.  250, 
the  Judicial  OommittcMB  of  the  Priyy 
Council,  after  reviewing  the  autho- 
rities, said  that  this  question  must  be 
considered  as  stiU  undecided,  and  as 
it  came  before  the  Court  only  inci- 
dentaUy,  they  declined  to  decide  it. 
See  also  The  SHndia,  ib,  241.  In 
modem  policies  a  clause  is  sometimes 
inserted  permitting  the  ship  insured 
to  '*  assist  and  tow  vessels  in  all  situa- 
tions." The  Thetit,  L.  R.,  2  A.  &  E. 
365. 

(b)  O^Reilly  v.  The  Royal  Exchange 
Atauranee  Company,  4  Camp.  246 ;  For^ 
haw  y.  Chabertt,  3  B.  &  B.  158. 

(r)   JTooI/y,  Claggett,  3  Esp.  257. 
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neoesfiity  requiree  (</).  Therefore,  where  a  ship  endeavouring  to 
avoid  an  embargo,  had  an  opportunity  of  entering  a  neighbour- 
ing friendly  port,  but  instead  of  availing  herself  of  it,  she  sailed 
baok  to  her  port  of  outfit,  the  underwriters  were  held  to  be  dis- 
charged {e).  If  a  ship  is  driven  by  a  storm  into  a  port  out  of  her 
voyage,  she  is  not  bound  to  return  baok  to  the  point  whence  she 
was  driven,  if  she  does  her  best  to  proceed  to  her  port  of  desti- 
nation ;  and  if  no  time  is  lost  by  so  doing,  she  may  take  in  cargo 
at  the  intermediate  port  (/). 

A  deviation  which  would  otherwise  discharge  the  under- 
writers may  also,  in  accordance  with  a  principle  already 
noticed  (^),  be  justified  by  an  usage  or  custom  which  is  so 
notorious,  that  it  must  be  presumed  to  Lave  been  known  to  the 
insurers  when  they  underwrote  the  policy.  Thus,  in  voyages  to 
the  East  Indies  and  back,  by  vessels  in  the  employment  of  the 
East  India  Company,  an  intermediate  voyage  made  by  order  of 
the  council  in  accordance  with  a  practice  then  usual,  was  held 
to  be  no  deviation  (h).  A  liberty  of  a  similar  kind  has  also 
been  recognized  in  respect  of  ships  trading  to  Newfoundland  (/). 

Constraction        Express  reservations  in  the  policy,  by  which  the  vessel  is  per- 

resOTvaSns     ^^t^^  to  depart  from  the  ordinary  course  of  the  voyage,  have 

giving  liberty  usually  been  construed  strictly  as  against  the  assured,  and  have 

*^    ^^  '       been  confined  to  such  deviations  as  are  consistent  with  the 

general  objects  and  purposes  of  the  voyage.     Thus,  where  leave 

was  given  to  carry  letters  of  marque,  and  to  chase,  capture,  and 

man  prizes,  it  was  held  that  this  did  not  justify  the  ship  in 

shortening  sail  and  lying-to  several  times  on  the  voyage,  in 

order  to  allow  a  prize  which  she  had  captured  to  come  up  and 

keep  company  with  her  (k).     Where  permission  is  given  to 

touch  at  different  ports,  the  ship  may  omit  some  of  them  (/) ; 

but  if  she  goes  to  more  than  one,  she  must  visit  them  in  the 

order  described  in  the  policy  (m),  unless  it  appear  clearly  from 

the  whole  scope  of  the  adventure,  or  from  the  expressions  used 


(<f)  Fer  Lord  Mansfield  in  Zavabre  y . 
JFiUoftf  1  Doug.  291. 

{<f)  Blaekenhagen  v.  The  London  At' 
turance  Company,  1  Gamp.  464. 

(/)  Delaney  v.  Stoddart,  1  T.  R.  22. 

(^)  See  ante,  pp.  465,  466,  and  Bovid 
T.  OonsaUtf  2  Saik.  446. 

(A)  Sahoador  Y.  Hepkine,  3  Burr. 
1707 ;  Gregory  y.  Christie,  1  Park  on 
Ins.  83;   Farquhareon  y.  Sunier^  ib. 


84  ;  Grant  r,  Paxton,  1  Taunt.  468. 
Vallanee  y.  Jkwary  I  Gamp.  603. 


fl 


(k)  Zatorenee  y.  Sydebotham,  6  East, 
46  ;  see  also  JarraU  y.  Ward,  1  Gamp. 
263;  Sibbm  y.  SaUiday,  2  Taunt. 
428. 

(fl  Jfaraden  y.  Seed,  3  East,  672. 

(m)  Maraden  y .  Beed,  vbi  eupra ;  see 
also  Beataon  y.  Haworth,  6  T.  R.  631 ; 
Gairdntr  y.  Senhouee,  3  Taunt.  16. 
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in  the  polioy,  that  it  was  not  intended  to  indicate  the  order  in 
whioh  the  ship  must  proceed,  but  merely  to  describe  the  dis- 
trict comprehending  aU  the  ports  and  places  which  she  might 
visit  (/*).  This  liberty  to  touch  is  also  available  only  for  pur- 
poses connected  with,  and  subordinate  to,  the  voyage  insured. 
Calling  at  a  port,  therefore,  for  any  other  purpose,  notwith- 
standing the  policy  may  contain  very  general  terms,  as,  for 
instance,  that  the  ship  may  touch  "  for  all  purposes  whatsoever," 
has  been  held  to  avoid  the  insurance  (o).  A  liberty,  however, 
to  touch,  or  to  touch  and  stay,  will  authorize  the  discharging  or 
taking  in  of  cargo,  provided  this  is  not  inconsistent  with  the 
general  purposes  of  the  voyage,  and  does  not  increase  or  vary 
the  risk  (jp). 

If  the  vessel  sails  upon  the  voyage  insured,  and  deviates 
during  the  course  of  it,  the  assured  may  recover  for  a  loss  which 
happens  before  she  reaches  the  dividing  point  {q).  Thus, 
where  a  policy  was  effected  on  goods  from  Liverpool  to  Lon- 
don, and  the  ship,  without  any  permission  to  do  so,  put  into 
Southampton  to  discharge  a  portion  of  the  cargo,  it  was  held 
that  until  she  changed  her  course  for  Southampton  the  goods 
were  protected  by  the  policy  (r). 

It  has  been  already  said  that  a  mere  intention  to  deviate  will 
not  affect  the  policy  («).  On  the  other  hand,  however,  the 
policy  is  discharged  if  the  master  never  intended  to  sail  on  the 
voyage  insured,  although  the  loss  may  occur  before  she  arrives 
at  the  deviating  point.  Thus,  where  the  insurance  was  on  a 
voyage  from  Maryland  to  Cadiz,  and  the  captain,  when  he 
sailed,  had  no  intention  of  going  to  that  place,  it  was  held  that 
the  policy  was  discharged,  although  the  vessel,  when  captured, 


( 


v\ 


(ii)  Miicdlfi  T.  Farry^  4  Camp.  123 ; 
Brajfg  y.  AndertMy  4  Taunt.  229 ;  Ath" 
Uy  V.  Ftatty  16  M.  k  W.  471 ;  1  Ex. 
267. 

(o)  Langhom  y.  AUnutt,  4  Taunt. 
611;  WiUiamsY.  Shee,  3  Camp.  469; 
Hammond  y.  Beid,  4  B.  &  A.  72 ;  SoUy 
y.  Whitmore^  6  B.  &  A.  46  ;  BotUmley 
y.  Bovill,  6  B.  &  C.  210.  The  foUow- 
ing  are  caaee  in  which  the  staying  or 
trading  has  been  held  authomed  by 
the  tenna  of  the  policy.  Urquhart  y. 
Barnard,  1  Taunt.  460;  Carmaek  y. 
Oladttane,  11  East,  347 ;  Viokit  y.  All- 
nutty  3  Taunt.  419 ;  Backer  y.  AUnuit, 
16  East,  278;  Amut  y.  Innet,  4  Moore, 
160 ;  Leathly  y.  Mmter,  7  Bing.  617  ; 


JFarrt  y.  Miller,  4  B.  &  C.  639.  See 
also  the  cases  cited  ante,  p.  476. 
The  words  ''stay  and  trade''  mean 
''stay  for  the  purpose  of  trade." 
See  The  Company  of  African  Merehante 
y.  The  Britieh  and  Foreign  Marine  In- 
euranee  ContpaHy,  L.  R.,  8  Ex.  166. 

{p)  Baine  y.  BeU,  9  East,  196;  Oot' 
mack  y.  Oladetone,  ubi  eupra. 

{q)  Green  y.  Young;  2  Salk.  444; 
Carter  y.  I%e  Boyal  Exchange  Aeeur* 
anee  Company,  oited2  Str.  1249 ;  Seeel" 
ton  y.  Allnutt,  1  M.  &  S.  46. 

(r)  Mare  y.  Travie,  7  B.  &  C.  14. 

{»)  Thellueeon  y.  Fergueeon,  1  Dong. 
361 ;  Kewley  y.  Byan,  2  H.  Bl.  343 ; 
see  also  ante,  p.  476, 
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was  in  the  course  from  Maryland  to  Cadiz,  and  had  not  reached 
the  point  at  which  she  would  have  diverged  to  go  to  the  place 
for  which  she  was  actually  destined  {{). 


Pkbiu  ts» 

BUBSD 


Perils  of  the 


Seventhly,  as  to  the  perils  insured  against.  We  have  seen  in 
what  terms  those  perils  are  usually  described  in  the  policy  (u). 
We  will  consider  them  in  the  order  in  which  they  are  men- 
tioned ;  observing,  that  in  all  inquiries  as  to  whether  a  parti- 
cular peril  falls  within  the  description  in  the  policy,  it  is  a 
leading  principle  that  the  proximate  and  not  the  remote  cause  is 
to  be  looked  to  (f). 

The  words  '^  perils  of  the  sea"  apply  only  to  losses  of  which 
the  operative  cause  occurs  while  the  ship  is  at  sea,  or  in  a  place 
where  the  tide  flows  {x).  They  do  not  include  an  injury  done 
whilst  the  vessel  is  hove  down  on  a  beach  within  the  tide- 
way (5/),  or  in  a  graving  dock  (2).  Nor  do  they  apply  to  all 
perils  which  may  happen  on  the  sea  (a) ;  but  to  such  of  these 
accidents  only  as  are  caused  by  the  violence  of  the  wind  or 
waves,  by  thunder  and  lightning,  by  driving  against  rocks,  by 
the  stranding  of  the  ship,  or  the  like  (6).  Thus,  meat  rendered 
putrid  by  delay  occasioned  by  tempestuous  weather  is  not  lost 


(t)  Woolridgey.  Boydell,  1  Doug.  16; 
Way  Y.  Modiffliani,  2  T.  R.  30. 

(u)  AnUy  p.  445. 

(f )  In  Jure  non  remota  eatua  ted 
proxima  tpeetatur.  Bacon*  s  Max.  I, 
where  it  is  said,  "  It  were  infinite  for 
the  law  to  judge  the  causes  of  causes, 
and  their  impulsions  one  of  another ; 
therefore  it  contenteth  itself  e  with  the 
immediate  cause,  and  judgeth  of  acts 
bj  that,  without  looking  to  any  further 
degree."  flee  Dudgeon  v.  Pembroke^ 
2  App.  Gas.  284  :  Anderson  y.  Morice, 
L.  K.,  10  C.  P.  699 ;  1  App.  Gas.  713  ; 
Heytnan  y.  Fariah^  2  Gamp.  149;  Green 
T.  EltMlie,  Peake,  278,  3rd  edit. ; 
Hodgson  v.  MaUolm,  2  N.  K.  336 ;  Sad* 
ler  V.  Dixony  8  M.  &  N.  896 ;  UTaylor  y. 
Palmer,  8  Ex.  739  ;  10  Ex.  382 ; 
Thompson  y.  Hopper,  6  E.  &  B.  937 ; 
The  Jurats  ef  Xomney  Marsh  y.  The 
Corporation  of  the  Trinity  House,  L.  R., 
6  Ex.  204  ;  7  Ex.  247,  and  the  oases 
cited  below,  which  illustrate  this  rule. 

{x)  As  to  the  difference  which  exists 
between  the  words  ''perils  of  the  seas" 
where  used  in  a  charter  party  and  where 
used  in  a  policy  of  sea  insurance,  see 


The  Chasea,  L.  B.,  4  A.  &  E.  447;  The 
Freedom,  L.  R.,  3  P.  G.  694 ;  and  eupra, 
p.  356,  note  (a).  As  to  the  meaning  of 
perils  of  the  seas,  see  also  Jaekeon  y. 
Union  Marine  Ineuranee  Company,  L.  R., 
8  G.  P.  572 ;  10  G.  P.  126. 

(y)  Thompson  y.  Whitnwre,  3  Taxmt. 
722;  Magnus  y.  Buttemer,  11  G.  B. 
876. 

(r)  FhiUips  y.  Barber,  6  B.  &  A.  161. 

(a)  See  the  judgment  of  Lord  EUen- 
borough  in  Cullen  y.  Butler,  6  M.  &  S. 
464. 

(h)  1  Park  on  Ins.  102.  A  Russian 
ship  carrying  an  English  cargo  was 
stranded  on  Turkish  territory,  and  in 
consequence  disembarked  its  cargo,  and 
deposited  it  with  the  Russian  consul. 
The  cargo,  according  to  Russian  law, 
could  not  be  remoyed  by  the  owner 
without  certain  charges  being  paid. 
These  were  held  to  be  a  consequence 
of  the  wreck,  and  reooyerable  from  the 
insurers  as  a  loss  by  perils  of  the  sea. 
Dent  y.  Smith,  L.  R.,  4  Q.  B.  41 ;  see 
also  Messina  y.  Fetroeochino,  L.  R.,  4 
P.  G.  144. 
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by  a  peril  of  the  sea  (c).  Where  an  electric  cable  was  injured 
prior  to  shipment  and  the  oommencoment  of  the  risk,  and  con- 
sequently after  its  immersion  the  sea-water  penetrated  to  the 
interior,  and  destroyed  the  insulation  of  the  wire,  it  was  held 
that  this  chemical  action  of  the  water  on  the  defective  cable  was 
not  an  injury  which  could  be  properly  referred  to  "  perils  of  the 
sea ;"  since  it  did  not  arise  from  the  external  action  or  mecha- 
nical violence  of  the  winds  or  waves,  but  was  the  natural  and 
necessary  consequence  of  the  ordinary  action  of  the  sesrwater  on 
the  defective  outer  covering  of  the  cable  (rf). 

The  underwriters  are  liable,  imder  these  words,  in  respect  of 
animals  which  are  kiUed  or  damaged  by  the  motion  of  the  vessel 
during  a  storm  («),  and  for  injuries  which  arise  from  a  ship's 
taking  the  ground  in  a  tidal  harbour,  owing  to  an  accidental 
and  extraordinary  swell  (/),  or  from  her  having  stranded  ($r),  or 
from  an  accidental  collision  (A). 

If  the  loss  is  immediately  occasioned  by  a  peril  insured 
against,  the  insurers  are  liable,  although  it  arose  remotely  from 
the  negligence  or  misconduct  of  the  master  and  crew  (t),  or 
from  a  collision  caused  by  gross  negligence  on  the  part  of  the 
crew  whose  ship  ran  into  the  vessel  insured  {j). 

The  mere  remoteness  of  the  cause,  if  there  be  no  other  inde- 
pendent cause  intervening,  wiU  not  prevent  its  being  considered 
as  the  cause  to  which  the  loss  is  to  be  attributed.  Thus,  where 
a  vessel  laden  with  hides  and  tobacco,  shipped  water  which 
rendered  the  hides  putrid,  and  the  gas  which  escaped  from 
them  injured  the  tobacco,  it  was  held  that  the  damage  was 


(e)  Taylor  v.  Dunbar,  L.  R.,  4  C.  P. 
206;  eee  also  Tatham  t.  Hodgttm^  6 
T.  B.  666. 

{d)  Patertony.  Karris,  1  B.  &  S.  336; 
30  L.  J.,  Q.  B.  354.  But  where  an 
insurance  was  effected  on  the  profits 
to  be  deriyed  from  a  telegraph  cable, 
and  the  cable  was  broken  by  an  acci- 
dent in  the  operation  of  laying  it,  and 
a  portion  of  it  fell  overboard  and  could 
not  be  recovered,  so  that  an  end  was  put 
to  the  adventure,  it  was  held  that  Uiere 
was  a  loss  by  the  perils  insured  against, 
WiltonT.  Jones,  L,  R.,  2  Ex.  139.  See 
also  Lindsay  r.  Leathley,  2  F.  &  F.  696, 
and  Jardine  v.  ZeathUy,  3  F.  &  F.  80, 
as  to  injuries  by  wear  and  tear  arising 
from  the  detention  of  the  ship  by  pre- 
vious sea  perils. 

(e)  Lawrence  r.  Aberdeen,  5  B.  &  A. 
107  ;  Gabay  v.  Lloyd,  3  B.  &  C.  793. 

M.P. 


(f)  Fletcher  v.  Inglis,  2  B.  &  A.  316. 
This  case  is  said,  in  Magnus  v.  Suttemer, 
11  G.  B.  876,  to  have  been  decided  on 
the  principle  that  the  occurrence  was 
accidental. 

{g)  Hahn  v.  Corhett,  2  Bing.  206. 
As  to  what  amounts  to  a  '*  stranding," 
aeeLetchfordY.  Oldham,  6  Q.  B.  D.  638. 

(h)  BulUr  V.  Fisher,  3  Esp.  67. 

(t)  Dudgeon  v.  Pembroke,  2  App.  Gas. 
284  ;  Walker  v.  Maitland,  6  B.  &  A. 
171  ;  JBishop  V.  Pentland,  7  B.  &  0. 
219 ;  see  also  Hey  man  y.  Parish,  2 
Camp.  149 ;  Sadler  y.  Dixon,  6  M.  &  W. 
406  ;  S.  Cm  Cam.  Scacc.,  8  M.  &W. 
896 ;  The  West  India  Telegraph  Com- 
pany y.  The  Home  and  Colonial  Insurance 
Company,  6  Q.  B.  D.  61 ;  The  General 
Marine  Insurance  v.  Sherwood,  14 
Howard  (Amer.)  Bep.  362. 

(J)  Smith  V.  Scott,  4  Taunt.  120. 

I   I 
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one  which  resulted,  although  not  immediatelj,  from  the  perils 
of  the  sea  (t).  And  where  the  payment  of  a  sum  insured  de- 
pended upon  the  safe  arrival  at  certain  ports  of  some  Chinese 
emigrants,  and  they  mutinied  during  the  voyage,  seized  on  the 
ship  and  refused  to  proceed  on  their  destination,  it  was  held 
that  this  piratical  seizure  of  the  ship  (which  was  a  peril  covered 
by  the  poUcy)  must  be  deemed  to  be  the  real  cause  of  the  loss 
of  the  sum  insured,  although  the  coolies  might,  if  they  had 
been  so  minded,  have  returned  to  the  ship  after  the  seizure,  and 
have  proceeded  in  her  on  the  voyage  {J). 

A  loss  caused  immediately  by  sea  perils  is  covered  by  the 
insurance,  although  it  might  not  have  occurred  but  for  the 
concurrent  action  of  another  cause  not  within  the  policy  (A*),  yet 
the  underwriters  are  not  liable  in  respect  of  a  loss  arising  solely 
from  the  vice  of  the  subject  of  insurance  (/).  Where  the  loss 
is  caused  by  the  perils  of  the  sea,  and  there  is  no  warranty  of 
seaworthiness,  the  underwriters  are  not  freed  from  liability 
simply  because  the  unseaworthiness  of  the  ship  contributed  to 
or  even  indirectly  caused  the  loss,  although  a  different  rule  may 
apply  where  the  assured  knowingly  sends  the  ship  to  sea  in  an 
unseaworthy  state.  For  it  seems  that  the  underwriters  are  not 
liable  when  the  misconduct  of  the  assured  is  the  efficient  cause  of 
the  loss,  although  the  immediate  cause  of  it  be  a  peril  insured 
against ;  for  the  maxim,  '^  in  jure  non  remota  caum  sed  proxima 
Rpectatury^'  can  never  be  applied  where  it  contravenes  the  funda- 
mental rule  of  insurance  law  that  the  insurers  are  not  liable 
for  a  loss  occasioned  by  the  wrongful  act  of  the  assured  (m). 

Injuries  caused  by  rats  (n),  or  worms  are  not  losses  by  perils 
of  the  seas  within  the  meaning  of  the  policy  (o).    Upon  the 

(t)  Montoya  y.  The  London  Asturanee  Universal  Marine  Insurance  Company ^ 

Company^  6  Ex.  451.    From  this  and  14  0.  B.,  N.  S.  269. 

the  other  cases  it  would  seem  that  the  (/)  Naylor  v.  Palmer j  8  Ex.  739 ; 

true  application  of  the  maxim  **  causa  S.  C.,  Cam.  Scaoo.,  10  "Ex,  382. 

proxima,  ^<?.,"  to  the  law  of  insurance,  (k)  Dudgeon  y.  Bfmhroke^  2  App.  Ga. 

is  this, — where  there  are  two  really  284. 

independent  causes  moTiDg  to  the  loss,  {V)  Fawcus  y.  Sordid,  6  E.  &  B.  192, 

tiie  last  of  which  alone  would  haYe  and  see Pa/«r«o»  y.  Jf arrw,  1 B.  &S.  336. 

been  sufficient  to  cause  it,  as,  for  in-  (m)  See  the  judgment  in  Thompson  y. 

stance,  where  there  is  a  stranding  and  Eopper^  6  E.  &  B.  937.    In  these  oases 

a  consequent  capture,  or  the  like,  the  the  maxim  cited  in  the  text  is  quaUfied 

rule  applies ;   where,  howcYcr,  there  bj  another  legal  maxim,  "  dolus  cir^ 

is  but  one  causa  eausans,  its  mere  re-  euitu  nonpuryatur.**    lb.    See  also  Uie 

moteness,  or  the  fact  that  its  effect  is  judgment   in    Dudgeon   y.    Pembroke^ 

increased  or  accelerated  by  other  causes  L.  R.,  9  Q^  B.  693,  affirmed  2  App. 

haYing  no  independent  operation,  does  Cas.  284. 

not  make  it  a  causa  remota  within  the  (n)  Sunter  y.  PottSy  4  Gamp.  203  ; 

meaning  of  the  rule.     See  also  the  see  also  Laveroni  y.  Drury,  8  Ex.  166, 

judgments  in  Thompson  y.  Hopper,  6  and  the  foreign  authorities  there  cited. 

E.  &  B.  937 ;  and  in  Jofiides  y.  The  (o)  Hohl  y.  Parr,  1  Esp.  444.     In 
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prinoiple  that  the  loss  must  be  real  and  immediately  caused 
by  the  sea,  it  has  been  decided  that  the  insurer  of  goods 
is  not  liable  when  they  are  sold  by  the  master  to  defray 
the  expenses  of  repairs  rendered  necessary  by  a  tempest ;  for 
although  the  same  sea  peril  occasioned  the  damage  for  the 
reparation  of  which  the  goods  were  sold,  the  want  of  funds 
aliunde,  obliged  the  captain  to  have  recourse  to  the  sale  of  the 
goods  {p).  Where  a  ship  insured  by  a  policy  to  which  a  run- 
ning down  clause  was  not  attached  came  into  collision  with 
another  vessel,  and  an  arbitrator  awarded  that  each  ship  should 
bear  half  of  the  aggregate  loss,  and  by  reason  of  this  decision 
the  ship  insured  had  to  pay  a  balance  to  the  other  ship,  this  loss 
was  held  not  to  be  covered  by  the  policy.  It  was  also  held 
in  the  same  case,  that  the  underwriters  were  not  liable  for  the 
wages  and  provisions  of  the  crew  whilst  the  ship  was  detained 
in  port  in  order  to  repair  other  damage  done  to  her  by  perils  of 
the  sea  (q). 

Where  goods  were  insured  with  a  warranty  "  free  from  all 
consequences  of  hostilities,"  and  the  vessel  in  which  they  were 
shipped  went  ashore  partly  in  consequence  of  the  extinguish- 
ment of  a  coast  light  by  the  Confederate  authorities  in  America, 
which  had  been  done  with  the  object  of  injuring  the  Federal  ship- 
ping, it  was  held  that  the  proximate  cause  of  the  loss  was  a  peril 
of  ^e  sea,  and  therefore  did  not  fall  within  the  exception  (r). 

The  words  "  all  other  perils,  losses  and  misfortunes,"  &c.  («),  au  oiher 
do  not  cover  losses  which  arise  from  mere  delay  caused  by  P®"^  *®« 
tempestuous  weather  (/).     They,  however,  include  all  losses 
which,  although  not  covered  by  the  earlier  and  more  definite 
words,  are  losses  ejusdem  generis^  such  as  the  sinking  of  a  ship 

Phillips  on  Tng.  c.  13,  s.  8,  it  is  ob-  (r)  lonides  v.  The  Vniversal  Marins 
served,  that  if  the  injury  to  the  ship  Insurance  Company,  14  G.  B.,  N.  S. 
hy  worms  arose  from  the  loss  hj  a  sea  269.  In  this  case  some  of  the  cargo 
peril  of  the  protection  of  the  copper  might  have  been  saved,  but  for  the  in- 
sheathing,  the  insurer  might  reason-  teiierence  of  the  Confederate  troops, 
ably  be  charg^.  See  also  Hazard  v.  This  portion  was  held  to  be  within  uie 
The  N.  E,  Marine  Itieuranee  Company,  1  warranty. 
Sumner  (American)  Hep.  218.  (s)  Ante,  p.  445.    As  to  the  mean- 

(p)  Fowelly,  Gudgeon,  6  M.  &  S.  431 ;  ing  of  a  restriction  confining  the  in- 

Sarquy   v.  Hobton,  4  Bing.  131 ;    see  suranoe  to  *'  absolute  damage  caused 

also   Benson  v.  Dufican,  6  Ex.  644 ;  by  the  perils  insured  against,  see  FoT" 

Oreer  v.  Foole,  6  Q.  B.  D.  272.  tcoody.  The  Korth  Wales  Mutual  Marine 

(q)  De  Vaux  v.  Salvador,  4  A.  &  E.  Insurance  Company,  6  Q.  B.  D.  67. 

420;  1  Bing.  N.  C.  626;  The  General  {fi  See  Taylor  v.  Dunbar,  L.  R.,  6 

Marine  Insurance  Company  v.  Sherwood^  C.  P.  206 ;  Tatham  v.  Hodgson,  6  T.  R. 

14  Howard  (American)  Rep.  362.  656,  ante,  p.  481. 

I  I   2 


484 


INSURANCE. 


Presumptions 
as  to  loss. 


k" 


and  cargo  which  was  fired  at  by  mistake  (s),  damage  done  by 
wind  and  weather  (a),  and  injury  to  cargo  from  water  which 
flowed  through  the  discharge  pipe  of  a  steamer  whilst  in. 
dock  (().  So  alsO|  in  the  case  of  a  steamship,  injury  to  the 
ship  caused  by  an  explosion  of  the  boiler,  is  coTcred  by  these 
words  (c).  The  underwriters  are  not  liable  under  the  ordinary 
form  of  policy  for  losses  occurring  on  shore  to  goods  landed  for 
trading  purposes  {d). 

In  the  absence  of  any  express  stipulation  in  the  policy,  a 
vessel  which  is  not  heard  of  for  a  reasonable  time  is  presumed 
to  have  perished  by  a  peril  of  the  sea.  What  is  such  a  rea« 
sonable  time  as  to  give  rise  to  this  presumption  depends,  not 
upon  any  fixed  rule  of  law,  but  upon  the  circumstances  of  each 
particular  case  (e).  The  Courts  will  not  act  on  mere  rumours; 
it  must  be  shown  that  no  intelligence  has  been  received  from 
persons  capable  of  giving  an  authentic  account.  Proof  that  a  few 
days  after  the  ship's  sailing  a  report  was  heard  at  the  place  whence 
she  sailed  that  she  had  foundered,  but  that  the  crew  were  saved, 
was  held,  however,  to  be  sufficient  prinid  facie  evidence  of  a  loss 
by  perils  of  the  sea;  although  the  assured  did  not  call  any  of  the 
crew,  or  show  that  he  was  unable  to  procure  their  attendance  (/). 
And  where  evidence  was  given  that  an  outward  bound  vessel 
had  not  been  heard  of  in  this  country  for  nearly  two  years 
after  she  had  sailed,  it  was  held  that  the  jury  might  presume 
her  loss,  and  that  the  plaintiff  need  not  call  witnesses  from  her 
port  of  destination  to  prove  that  she  had  never  arrived  there  {g). 
In  all  these  cases,  however,  the  assured  must  prove  that  when 
the  vessel  left  port  she  was  bound  upon  the  voyage  insured  (A). 
If,  after  the  underwriters  have  paid  as  upon  a  lost  ship,  she  re- 
appears, she  will  be  treated  as  abandoned,  and  as  belonging  to 
them  (t). 


(z)  CulUn  v.  Butlery  6  M.  &  S.  461 ; 
see  also  2  Wms.  Saund.  202  a,  note  (14). 

(a)  Phillip*  V.  :Barber,  5  B.  &  A.  161. 

h)  Davidson  v.  Bumand^  L.  R.,  4 
C.  Jr.  117 ;  see  also  Good  y.  The  London 
Sieamshipi  Owners*  Mutual  Protecting 
Atsociation,  L.  R.,  6  C.  P.  563. 

(c)  The  TTeat  India  Telegraph  Com- 
pany Y.  The  Home  and  Colonial  Insurance 
Company,  6  Q.  B.  D.  61. 

(rf)  Harrison  y.  Bllis,  7  E.  &  B.  466. 

{e)  Green  y.  Broum,  2  Str.  1199 ; 
Neioby  y.  Bead,  1  Park  on  Ins.  106 ; 
fToustman  y.  Thornton^  Holt,  242.  See 
also  per  curiam  in   JTilson  y.  Jones, 


L.  B.,  2  Ex.  143.  By  the  French 
law,  the  assured  maY,  in  the  case  of 
ordmarj  Yoyages,  abandon  if  he  re- 
ceiYes  no  news  of  the  ship  for  a  year 
after  her  sailing,  or  for  any  one  entire 
^ear.  In  long  Yoyages  the  period  fixed 
IS  two  years.  Code  de  Ck)nim.  Art.  375. 
See  as  to  the  distinction  between  or- 
dinary and  long  Yoyages,  t^.  Art.  377. 

(/)  Koster  y.  Jteed,  6  B.  &  0.  19. 

i})  TXcemlow  y.  Ostein,  2  Gamp.  86. 

(h)  Cohen  y.  Hinckley,  2  Gamp.  51 ; 
Marshall  y.  Parker,  ib,  69;  Koster  v. 
Inftes,  R.  &  Moo.  333. 

(i)  Houstman  y.  Thornton,  Holt,  242. 
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The  infiurers  are  liable  for  a  loss  by  fire,  whether  it  be  oooa-  Fire. 
Bioned  by  the  act  of  Q-od,  as  by  lightning  or  other  unavoidable 
aodclent,  or  by  the  negligence  of  the  master  or  mariners  {k). 
They  are  also  liable  if  the  vessel  be  burnt  in  the  discharge  of  a 
duty  to  the  state ;  as  where  a  ship  chased  by  a  privateer  was 
burnt  by  the  master,  in  order  to  prevent  her  falling  into  the 
hands  of  the  enemy  (/). 

In  a  case  at  Nisi  Frius,  it  was  ruled  by  Lord  EUenborough 
that  if  goods  are  destroyed  by  a  fire  arising  from  their  having 
been  shipped  in  such  a  state  as  to  generate  heat  and  ignite 
spontaneously,  the  assured  cannot  recover ;  as  the  loss  is  in  this 
case  the  consequence  of  his  own  improper  act  {m). 

m 

A  loss  by  enemies  occurs  when  the  vessel  is  captured,  or  Enemies, 
injured  Jure  belli;  that  is,  by  the  subjects  of  a  country  at  war 
with  that  to  which  the  ship  insured  belongs  (n) ;  and  an  actual 
capture  made  by  a  lawful  authority,  although  at  a  time  when 
war  had  not  been  declared  against  the  country  to  which  the 
ship  belonged,  and  therefore  one  that  could  not  be  sustained, 
has  been  held  to  be  within  a  warranty  against  ^^  capture  and 
seizure"  contained  in  a  policy  of  insurance  (o).  But  a  seisure 
by  a  foreign  government  for  contravention  of  revenue  laws,  does 
not  fall  within  the  word  ^'  capture"  {p).  The  assured  on  goods 
may  recover  for  a  loss  by  capture,  although  it  was  effected 
through  a  barratrous  agreement  made  by  the  master  of  the  ship, 
to  which  the  assured  was  no  party  (q).  An  insurance  in  this 
country  against  British  capture  is,  as  we  have  seen,  void  (r).   In 


{k)  JSutk  T.  The  R(tyal  Exchange  Ae- 
iuranee  Company^  2  B.  &  A.  73. 

(/)  Gordon  v.  RimmmgUm,  1  Camp. 
123.  An  insoranoe  on  tiie  ship,  body, 
tackle,  &o.,  with  liber^  to  stay  at  any 
ports  or  plaoee,  was  held  to  cover  a  loss 
where  the  sails,  tackle,  &c.  of  a  ship 
were  consumed  by  an  accidental  fire 
while  they  were  in  a  warehouse  upon  a 
sand  bank  in  the  Canton  River,  where 
they  had  been  placed  in  accordance  with 
the  usage  of  the  voyage.  This  was  held 
to  be  aloes  by  fire  during  the  voyage. 
Felly  T.  The  Boyal  Exchange  Aeauranee 
Company,  1  Burr.  341.  But  under  the 
ordinary  policy  theunderwziters  are  not 
liable  for  a  loss  by  fire  occurrinff  on 
shore  to  a  portion  of  the  cargo  wnick 
has  beoi  luided.  Marriton  v.  EUis,  7 
£.  &  B.  466.  In  some  cases  where 
ships  are  lying  in  dock  special  insur- 


ance against  fire  are  entered  into;  see 
The  Beacon  life  Ineurance  Company  v. 
Gibb,  Feareon  v.  The  Commercial  Union 
Insurance  Company,  1  App.  Cas.  600.  A 
general  policy  covers  the  risk  of  fire  in 
a  steamboat  as  in  any  other  vessel. 
Fattieon  v.  Milla,  1  Vowh  &  C.  C. 
342 ;  2  BHgh,  N.  S.  619. 

(m)  Boyd  v.  Dubois,  3  Camp.  133 ;  see 
alEK)  Austin  v.  Drewe,  6  Taunt.  436 ; 
Koebel  v.  Saunders,  17  C.  B.,  N.  S.  71. 

(»)  See  1  Park  on  Ins.  108.  See  also 
post.  Insurance,  Chap.  Vll.  Ft.  II. » the 
cases  dedded  upon  the  warranty  of 
freedom  from  seizure  or  capture. 

(o)  Fmcell  t.  Syde,  6  E.  &  B.  607. 

(p)  Matthie  v.  F^tU,  3  B.  &  P.  23. 

{g)  Areangeh  v.  Thompson,  2  Camp. 
620. 

(r)  Ante,  p.  440. 
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aooordanoe  with  the  rule  that  the  proximate  oanse  is  that  to 
which  a  loss  is  to  be  attributed,  it  has  been  held  that  where  a 
ship  was  driven  by  stress  of  weather  on  an  enemy's  coast,  and 
was  consequently  captured|  the  loss  was  a  loss  by  oapturCi  and 
not  by  the  perils  of  the  sea  («). 

Although  the  title  to  a  ship  by  capture  is  not  complete  until 
condemnation  {t)^  the  right  of  the  assured  to  recover  under  the 
policy  for  a  capture  does  not  depend  upon  that  step  being  taken, 
but  accrues  as  soon  as  he  has  sustained  an  actual  loss  (u). 
Where  the  captain,  after  capture  and  recapture,  acting  with  bona 
fidesy  sold  the  ship  and  cargo,  it  was  held  that  the  assured  might 
recover  as  for  a  total  loss  {x).  And  a  total  loss  by  abandon* 
ment,  made  upon  sufficient  ground  after  capture,  will  not  be 
converted  into  an  average  loss  by  a  return  of  the  vessel  under 
conditions  which  make  it  uncertain  whether  the  assured  may 
not  have  to  pay  more  than  her  worth  (y).  The  underwriters 
cannot,  however,  be  made  liable  for  more  than  the  actual 
loss  (z) ;  if,  therefore,  before  the  abandonment  there  has  been  a 
re-capture,  so  as  to  fix  the  loss  at  that  time  as  an  average  only, 
the  assured  cannot  recover  as  for  a  total  loss  (a),  although,  when 
he  gave  notice  of  the  abandonment,  he  had  received  intelligence 
of  the  capture,  but  not  of  the  re-capture  {b).  So,  where  the 
notice  of  abandonment  was  not  assented  to  by  the  underwriter, 


(«)  Grem  t.  Elmlie,  Peake,  278,  3rd 
edit. 

(0  Antey  pp.  64,  68. 

(ti)  See  ^e  judgment  of  Lotd  Mans- 
field in  GoM  V.  Withers,  2  Burr.  694  ; 
see  also  Hamilton  y.  Mendea^  ib.  1198, 
and  Potid  v.  King,  1  WUs.  191.  See 
also  Stringer  y.  The  English  Insurance 
Company,  L.  B.,  5  Q.  B.  699. 

{x)  Millet  v.  Fletcher,  1  Doug.  231. 
On  the  continuance  of  an  embargo  the 
owner  may  abandon.  Itoteh  v.  £die, 
6  T.  R.  413. 

(j/)  Melver  y.  Henderson,  4  M.  &  S. 
676 ;  see  also  Cologan  y.  The  London 
Assurance  Company,  6  M.  &  S.  447. 
The  cases  establish  the  principle,  that 
if  once  there  has  been  a  total  loss  by 
oapture,  this  is  construed  to  be  a  per- 
manent total  loss,  unless  something 
afterwards  occurs  by  which  the  as- 
sured either  has  the  possession  re- 
stored, or  has  the  means  of  obtaining 
Buoh  restoration.  It  is  immaterifQ 
that  he  has  the  mere  right  to  obtain 
it ;  for  if  that  were  enough  to  preyent 
a  total  loss,  there  could  neyer  be  a 


total  loss  in  the  case  of  a  capture  by 
pirates,  who  haye  neyer  a  right  to  the 
possession.  See  the  judgment  of  Lord 
Campbell,  C.  J.,  in  Lean  y.  Hornby,  3 
E.  &  B.  180 ;  see  also  Xozoiio  y.  Jaftson, 
2  E.  &  £.  160,  where  there  had  been  a 
wrongful  seizure  by  a  British  ship  of 
war,  and  it  was  held  that  the  assured 
was  entitled  to  reooyer  as  for  a  total 
loss  at  the  time  when  the  action  was 
brought,  although  preyiously  to  this 
the  Priyy  Council  had  orderod  resti- 
tution of  the  ship,  and  of  such  part  of 
the  cargo  as  was  unsold. 

(z)  See  the  judgment  of  Lord  Mans* 
field  in  Goss  y.  Withers,  2  Burr.  694. 

(a)  Hamilton  y.  Mendes,  2  Burr.  1198. 

{b)  Bainbridge  y.  Neilson,  10  East, 
329.  Ll  this  case  the  propeity  "^vvs 
actually  restored  before  the  action  was 
brought.  The  owners  may  reooyer 
for  a  total  loss,  eyen  after  a  re-capture, 
if  up  to  the  commencement  of  the 
action  they  haye  neither  had  actual 
possession  nor  the  means  of  obtaining 
It.    Dean  y.  Hornby,  3  £.  &  B.  180. 
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and  before  aotion  brought,  the  &hip  was  re-captiLred  and  arrived 
at  her  destined  port,  having  sustained  only  a  partial  loss  (c). 
It  was  held  whilst  the  statutes  prohibiting  the  ransom  of  British 
ships  were  in  force,  that  a  re-purchase  by  the  owner  after  a 
capture  was  illegal  as  amounting  to  a  ransom ;  and  that  con- 
sequently the  owner  could  not  recover  from  the  insurers  the 
amount  which  he  has  paid  as  purchase-money  (g?).  The  in- 
surers are  liable,  however,  for  payments  made  bond  fide  to  com- 
promise a  suit  of  condemnation  (e). 

The  next  protection  is  against  ^^  pirates,  rovers,  and  thieves."  Pirates, 
We  have  already  said  that  pirates  are  considered  as  ^^  hastes  Si^?^ 
humani  generis"  They  are  never  recognized  as  enemies,  the 
word  "  enemy  "  applying  to  states  (/) ;  nor  are  they  included 
in  the  expression  '^  kings,  princes,  and  peqph ; "  for  the  latter 
word  is  to  be  construed  according  to  the  maxim  ^^  noscitur  a 
sociis"  {g). 

Jettison  occurs  where  goods  are  thrown  overboard  for  the  JettisoiiB. 
preservation  of  the  ship  and  cargo,  or  for  any  other  sufficient 
cause  {h) ;  as,  for  instance,  to  prevent  her  capture  by  an  enemy  (t). 
In  this  case  the  loss  is  covered  on  the  same  principle  on  which 
the  destruction  of  the  vessel  herself  is  protected,  where  she  is 
burnt  to  prevent  her  falling  into  the  hands  of  an  enemy  {j). 


(e)  Faiterion  v.  Sitchie,  4  M.  &  S. 
393  ;  see  also  MeMastert  y.  Shoolbredy  1 
Esp.  237. 

(iO  Etrnhck  y.  Roektcoodj  8  T.  B. 
268.  See  2  Geo.  3,  c.  25,  and  33  Geo.  3, 
0.  66,  which  are  both  now  repealed. 
A  subsequent  statute,  the  43  Geo.  3, 
0. 72,  provided  that  agreements,  &c.  for 
the  ransom  of  Biiti^  ships  should  be 
void.  The6&6WiU.  4,  0.41,  repealed 
this  provision,  and  enacted  that  such 
ag^reements  should  be  deemed  to  be 
made  for  an  illegal  consideration ;  but 
this  enactment  was  in  its  turn  repealed 
bj  the  37  &  38  Yict.  c.  35,  and  the 
only  statutory  provision  now  in  force 
with  respect  to  ransom  is  apparently 
the  27  &  28  Vict.  o.  25,  s.  45,  which 
empowers  the  Queen  in  Council  to 
maJEe  orders  prohibiting  or  allowing 
the  ransom  of  British  ships  taken  from 
the  enemy.  No  Order  in  Ck)uncil, 
however,  appears  to  have  heea  made 
under  this  section.  As  to  the  question  of 
the  legality  of  the  ransom  ot  captured 


ships  apart  from  the  statute  in  this 
country,  see  The  Ships  taken  at  Genoa, 
4  Bob.  388j  mitm  v.  JBond,  1  Ld. 
Baym.  22 ;  see  also  supra,  ja,  160. 

(e)  Berens  v.  Rucker,  1  W.  Bl.  313. 

(/)  See  ante,  pp.  64  and  351,noteJA); 
Mc" 


also  Molloy,  B.  1,  o.  4;  1  Beawes 
Merc.  351,  and  Dean  y.  Eomby,  3  E. 
&  B.  180. 

{ff)  Nesbitt  v.  LushingUm,  4  T.  B. 
783.  As  to  the  meaning  of  ' *  thieves,' ' 
where  that  word  is  used  in  a  biU  of 
lading,  see  supra,  p.  353. 

(A)  See  ante,  p.  426 ;  and  Johnson 
y.  Chapman,  19  0.  B.j  N.  S.  693. 

(t)  Butler  y.  Wildman,  3  B.  &  A.  399. 
It  was  not  necessary,  however,  in  that 
case  to  decide  the  point,  since,  if  the 
loss  did  not  fall  within  the  meaning  of 
the  word  **  jettisons ''  in  the  policy,  it 
was  covered  by  the  general  words  '*  aU 
other  losses  and  misfortunes,'*  which 
were  also  used  in  it. 

{j)  See  ante,  p.  485. 
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The  insured  is  entitled  to  recover  the  whole  insurance,  without 
deducting  what  he  may  be  entitled  to  receive  as  general  ave- 
rage, and  the  underwriter  stands  in  his  place,  and  may  recover 
any  general  average  due  from  otiier  cargo  owners  (k).  In  a 
recent  case  it  was  held  that  a  custom  that  underwriters  are  not 
liable  for  general  average  in  respect  of  the  jettison  of  deck 
cargo  is  valid,  and  does  not  contradict  the  terms  of  a  policy  in 
the  ordiaary  form  (/). 


Airesifl,  re« 
•traintai  &c» 


The  words  ^'  arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  people,"  are  properly  applicable  only  to  the  ruling 
power  of  a  country,  and  not  to  pirates  or  any  other  lawless 
power  (»?) ;  they  apply,  however,  not  only  to  hostile  acts,  but 
also  to  those  which  are  committed  by  the  government  of  which 
the  assured  is  a  subject ;  as,  for  instance,  to  the  seizure  of  the 
vessel  by  the  owner's  government  for  the  purpose  of  using  her 
as  a  fire-ship  (n) ;  and  to  the  wrongful  seizure  of  an  English 
ship  and  cargo  by  a  British  ship  of  war  (o). 

The  detention  of  a  neutral  vessel  within  a  blockaded  port  is, 
it  seems,  a  ^^  restraint  of  princes"  within  the  meaning  of  this 
dause  (p). 

An  insurance  in  this  country  by  a  foreigner  against  a  British 
embargo  would  probably  be  held  to  be  void  upon  the  same  prin- 
ciple as  an  insurance  against  British  capture  (q). 

It  was  at  one  time  considered  that  a  foreigner  could  not 
insure  in  this  country  against  the  acts  of  his  own  government, 
on  the  ground  that  he  himself  was  to  be  considered  as  a  party 
to  them  (r) ;  but  later  cases  have  shown  that  this  is  only  an 
implied  exclusion  from  the  reason  and  fitness  of  the  thing ;  and 
that  if  a  particular  commerce  is  known  to  the  underwriters  to  be 
carried  on,  notwithstanding  its  prohibition  by  the  f ofeign  state, 


{k)  Dickenson  v.  Jardine^  L.  B.,  3 
C  P   639 

\t)  MiUa-  V.  Tetherington,  6  H.  &  N. 
278 ;  8,  C,  Cam.  Scacc.,  7H.  &N.  964. 

^ffi)  Neabitt  y.  Zuahitigton,  ubi  supra, 

(ft)  Green  y.  Young,  2  Lord  Raym. 
840.  *^  Arrest"  is  a  takinpf  of  goods 
with  the  intention  of  restoring  them  at 
one  time  or  another.  *'  Restraint "  is 
preventing  the  ffoods  being  got  away 
without  laying  hands  on  Siem.  Per 
Brett,  J.,  in  Rodocanaehi  y.  Elliot ^ 
L.  R.,  8  0.  P.  669. 

(0)  Lozano  y.  Janson,  2  E.  &  E.  160. 
See  also  Stringer  y.  The  English  and 
Scottish   Marine    Insurance    Company, 


L.  R.,  !>  Q.  B.  699. 

{p)  See  Geipel  y.  Smith,  L.  R.,  7 
Q.  B.  404  ;  Bodoeanaehiv,  Elliot,  L.  R., 
8  C.  P.  666  ;  9  C.  P.  628. 

{q)  Ante,  p.  440 ;  and  see  the  judg- 
ment  of  Lord  Alvanley  in  Touteng  y. 
Hubbard,  3  B.  &  P.  298.  In  MtOUtt  y. 
Shedden,  13  East,  304,  this  point  does 
not  appear  to  haye  been  discussed. 

(r)  Conway  y.  Gray,  10  East,  636 ; 
MennettT.Eonham,  16  East,  477;  Ftindt 
y.  Seott,  ib.  626.  Conwav  y.  Gray  was 
disapproved  of  in  theEx<meqaer  Cham- 
ber in  Aubert  v.  Gray,  3  B.  &  S.  163^ 
169. 


"i^    m..     -a^M^aM^h^*    Bi*    -- 
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they  are  liable  to  a  foreign  assured  on  the  policy  (s).  And  in 
a  recent  case,  the  rule  that  the  act  of  the  goyemment  of  a 
country  is  to  be  treated  for  this  purpose  as  the  act  of  each 
subject  of  it  was  denied,  and  it  was  held  that  this  rule,  even  if 
correct,  could  not  be  applied  to  the  case  of  an  embargo  laid  on 
in  a  time  of  peace  between  the  countries  of  the  insurer  and 
assured,  for  a  purpose  wholly  unconnected  with  hostility  either 
existing  or  expected  (t).  Such  a  risk,  however,  is  not  protected 
if  the  nationality  of  the  assured  is  not  communicated  to  the 
underwriter ;  for  the  former  might  not  only  omit  to  take  proper 
means  for  prcTenting  the  loss,  but  might  facilitate  it  by  giving 
information  to  his  own  government,  a  possibiUty  which  mate- 
rially  varies  the  risk  (u). 

The  detention  must  be  the  immediate  caiusie  of  loss ;  if,  there- 
fore, there  is  an  enibargo  at  the  port  of  destination  which  com- 
pels the  master  to  avoid  proceeding  there,  and  the  object  of  the 
voyage  is  thereby  defeated,  the  assured  is  not  protected  {v) ;  nor 
can  the  policy  be  extended  so  as  to  cover  a  deviation  rendered 
necessary  by  an  embargo,  or  the  like  (u).  Where,  however,  a 
vessel  chartered  to  a  port  in  America  was  insured  on  her  voyage 
out  and  home,  and  on  arrival  at  her  port  of  destination  her  master 
found  that  the  port  was  under  an  embargo,  but  the  ship  was  per- 
mitted either  to  return  with  the  cargo  on  board,  or  to  discharge 
her  cargo  and  return  in  ballast,  upon  which  the  master  discharged 
the  cargo,  and,  after  waiting  eighteen  months  until  the  embargo 
ceased,  returned  with  a  homeward  cargo,  it  was  held  that  the 
underwriters  were  liable  for  a  loss  on  the  home  voyage  {x). 


(«)  Simean  v,  Sazett,  2  M.  &  S.  94  ; 
S.  C.  in  error,  nomine  Bazett  r.  Meyer, 
5  Taunt.  824 ;  see  also  FUndt  y.  Seotty 
in  error,  ib.  674,  where  it  was  held  that 
aforeigner  who  engages,  nnder  a  licence 
from  this  country,  in  a  trade  prohibited 
b^  the  law  of  his  own  counti^,  separates 
himself  from  the  acts  of  his-  own  go- 
Temment.  In  America  it  has  been 
held  that  there  is  no  objection  to  in- 
surances on  this  ground.  3  Kent 
Com.  292. 

(0  Aubert  y.  Gray,  3  B.  &  S.  163 ; 
S,  C,  in  Cam.  Scacc.,  ib.  169  ;  32  L.  J., 
Q.  B.  60.  The  Court  of  Exchequer 
Chamber  expressly  abstained  j^m 
saying  that  if  the  act  of  seizure  had 
been  a  lawful  act  under  the  municipal 
law  of  the  country  to  which  the  assured 
belonged,  it  would,  as  against. him, 
have  been  oovered  by  the  insurance. 


(u)  CampbeUr.  Jnnes,  4  B.  &  A.  423. 

(r)  Sadkintofi  r.  Sobine^n,  3  B.  &  P. 
388 ;  Lubbock  v.  Rowcrofty  5  Esp.  50 ; 
Forater  y.  Chrittie,  11  East,  205.  As  to 
what  captures  are  coYered  by  a  war* 
ranty  against  the  ship's  seizure  in  her 
port  of  discharge,  Bee  Daly  leishr.  Brooke, 
15  East,  295  ;  Keyaer  v.  Seott,  4  Taunt. 
660.  Where  goods  are  landed  in  the 
usual  manner,  and  then  seized,  they  are 
not  protected,  cYen  although  they  haYe 
not  reached  the  poesession  of  tJ^  con- 
sigfnee.  See  Brownv,  Caratairt,  3  Camp. 
161.  The  cases  in  which  the  seizure 
has  arisen  from  thebreaoh  of  a  warranty 
will  be  found  poat.  Chap.  VII.  Ft.  II. 

(w)  Farkiny.  Tunno,  2  Camp.  59 ;  S.  C. 
11  East,  22  ;  Blaekenhagen  y.  TheLon^ 
don  Aaauranee  Company,  1  Camp.  454. 

(x)  Schroder,  y.  Thompaon,  7  Taunt. 
462. 


\ 
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Baxratry.  We  have  already  seen  what  oonfititutes  barratry  {z).    LosBes 

arising  from  barratry  need  not  follow  immediately  upon  the  act 
of  barratry ;  the  underwriter  is  not,  however,  liable  if  the  loss 
does  not  oocur  until  after  the  expiration  of  the  risk  described 
by  the  policy,  although  the  act  of  barratry  have  been  committed 
during  the  continuance  of  the  risk.  Thus,  where  a  ship  was 
insured  for  a  voyage,  and  after  she  had  been  in  port  twenty-four 
hours  was  seized,  in  consequence  of  an  act  of  smuggling  com- 
mitted by  the  master  during  the  voyage,  this  was  held  not  to 
be  a  loss  within  the  policy  (p). 


Soingand 
labouring 
danae. 


After  enumerating  the  perils  insured  against,  the  policy  pro« 
vides  that,  in  the  event  of  loss  or  misfortune,  the  assured  may 
**sue,  labour  and  travel"  for  the  defence  or  recovery  of  the 
goods  or  ship  without  prejudice  to  the  insurance,  and  that  the 
assurers  are  to  contribute  to  the  charge. 

This  is  called  the  ^'  suing  and  labouring  clause."  Its  object 
is  that  if  an  occasion  should  occur  in  which  by  reason  of  a  peril 
insured  against  unusual  labour  and  expense  are  rendered  neces- 
sary to  prevent  a  loss  for  which  the  underwriters  would  be 
answerable,  and  such  labour  and  expense  is  incurred  accordingly, 
the  underwriters  will  contribute,  not  as  part  of  the  sum  insured 
in  case  of  loss  or  damage,  because  it  may  be  that  a  loss  or 
damage  for  which  they  would  be  liable  is  averted  by  the  labour 
bestowed,  but  as  a  contribution  on  their  part  as  persons  who 
have  avoided  detriment  by  the  result,  in  proportion  to  what  they 
would  have  had  to  pay  if  such  detriment  had  come  to  a  head  for 
want  of  timely  care  (2).  Thus  the  clause  includes  reasonable 
expenses  incurred,  as  freight  paid  for  forwarding  in  another  ship 
goods  that  would  otherwise  have  been  a  loss  to  the  insurers,  or 
charges  paid  for  unshipping  cargo  in  order  to  avert  a  total 
loss  (a).  It  does  not,  however,  apply  where  money  is  expended 
in  the  forwarding  of  goods  insured  if  they  be  not  in  peril  though 


{x)  Ante,  p.  145  ;  and  see  The  Am* 
tralian  Imuranee  Company  y.  Jackson, 
83  L.  T.  286. 

fy)  Lookyer  v.  Offley,  1  T.  R.  252. 

(z)  See  per  Willes,  J.,  in  Kidston  y. 
The  Empire  Insurance  Company,  L.  It.« 
1  G.  P.  643 ;  2  C.  F.  357 ;  and  the 
judgment  in  Meyer  y.  JRaUi,  1  C.  P.  D. 
at  p.  373. 

(a)  Kiditon  y.  The  Etnpire  Inturance 
Company f  ubi  supra,  where  the  effect 


of  this  clause  is  fully  explained ; 
Zee  y.  The  Southern  Insurance  Com" 
pany,  L.  R.,  5  0.  P.  397  ;  Meyer  y. 
Ralli,  1  0.  P.  D.  372.  The  expenses 
recoyerable  under  this  clause  are  de- 
sig^nated  among  underwriters  as  '  ^  par- 
ticular charges,"  and  not  as  '* par- 
ticular ayerago."  Kidston  y.  The  Em^ 
pire  Marine  Insurance  Company,  ubi 
supra. 
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of  a  perishable  nature  (b) ;  nor  does  it  include  salvage  expenses, 
for  these  are  assessed  upon  the  prinoiple  not  of  quantum  meruit^ 
but  of  the  maritime  law  which  gives  to  those  who  bring  in  the 
ship  a  sum  out  of  proportion  to  the  expense  actuallj  incurred 
and  the  service  rendered,  because  if  the  effort  to  save  the  ship 
had  been  unsuccessful  nothing  would  have  been  payable  (c) ; 
nor  a  claim  for  the  costs  of  successfully  defending  a  suit  for 
damage  done  to  a  vessel  run  down  by  the  ship  insured  {d). 

Eighthly,  as  to  the  memorandum.    In  order  to  prevent  the  TheMbxo- 
underwriters  from  being  liable  for  injury  to  goods  of  a  peculiarly  ^^^^"'' 
perishable  nature,  and  for  minor  damages,  the  memorandum  is 
inserted  {e). 

The  usual  terms  of  this  part  of  the  policy  are  as  follows : — 
N.B. — (1)  Com,  fish,  salt,  fruit,  flour,  and  seed,  are  war- 
ranted free  from  average,  unless  general  or  the  ship  be  stranded; 
(2)  sugar,  tobacco,  hemp,  flax,  hides  and  skins  are  warranted 
free  from  average  under  flve  per  cent. ;  (3)  and  all  other  goods, 
abo  the  ship  and  freight,  are  warranted  free  from  average  under 
three  pounds  per  cent.,  unless  general  or  the  ship  be  stranded. 


The  word  average  is  not  used  in  the  memorandum  in  the  Aymge 
sense  spoken  of  in  a  former  Chapter.    It  does  not  mean  here  a  ^aniii^. 
general  loss  to  which  all  must  contribute,  but  a  partial  damage 
to  particular  goods  (/). 

The  meaning  of  this  obscure  memorandum  is  this :  on  the 
articles  mentioned  in  paragraph  (1)  the  underwriters  are  not  to 
be  liable  for  any  partial  damage,  unless  the  loss  is  in  the  nature 
of  a  general  average,  or  the  ship  is  stranded;  on  the  articles 
mentioned  in  paragraph  (2)  they  are  not  to  be  liable  for  any 
damage  (except  loss  in  the  nature  of  a  general  average)  unless  it 
equals  or  exceeds  five  per  cent,  of  their  value ;  and  (3)  on  the 


(h)  TJie  Great  Indian  Peninsula  JRail* 
icay  Company  v.  Saunders,  1 B.  &  S.  41 ; 
30  L.  J.,  Q.  B.  218 ;  S.  C,  2  B.  &  S. 
266;  31  L.  J.,  Q.  B.  206;  £ooth  v. 
Oair,  15  C.  B.,  N.  S.  291. 

(e)  Aitcheson  v.  Lohre^  L.  R.,  4  App. 
Caa.  755,  oveiTuliiig  the  deciBion  below, 
3  Q.  B.  D.  558 ;  see  also  J)ixon  t. 
Whitworth,  4  0.  P.  D.  371 ;  reyersed 
on  appeal,  W.  N.  1880,  p.  43,  nom. 
Dixon  T.  ithe  Sea  Insurance  Company, 

(<Q  Xenos  v.  Fox,  L.  R.,  3  G.  P.  631 ; 
S,  C,y  Cam.  Soaoo.,  L.  B.,  4  0.  P.  665 ; 


see  also  Dixon  v.  Whitworth,  ubi  supra. 

{e)  It  was  fbst  introduced  in  1749. 
Obseryations  npon  the  clause  '^frano 
d'avarie,"  contained  in  French  jpoli- 
cies,  will  be  found  in  Emengon, 
Traits  des  Assurances,  o.  xii.  s.  45, 
where  the  usages  of  seyeral  countries 
upon  this  head  are  mentioned.  See 
aJso  Beneok6,  Prino.  of  Indemn.  p. 
487. 

(/)  The  word  ayerage  is  from  the 
Italian,  *  *  ayeria, ' '  daoiage. 
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ship,  freight  and  all  other  goods,  they  are  not  to  be  liable  for 
any  damage  (except  loss  in  the  nature  of  a  general  average), 
unless  it  equals  or  exceeds  three  per  cent,  of  the  value,  or  the 
ship  is  stranded  {g). 

The  words  in  the  memorandum  do  not  exclude  the  operation 
of  the  suing  and  labouring  clause,  or  prevent  the  underwriters 
being  liable  to  pay  to  the  assured  whatever  sums  are  recoverable 
under  that  clause  (A). 

It  has  been  held  that  the  word  com  in  the  memorandum 
includes  malt  (t),  and  also  peas  and  beans  (/),  but  not  rice  {k). 

As  in  other  cases,  a  loss  is,  for  these  purposes,  total,  if  the 
effect  of  the  damage  is  such  that  the  goods  are  lost  to  the 
assured  (/).  Thus,  where  a  caigo  of  fruit  was  so  damaged  by 
sea  water  that  the  authorities  refused  to  allow  it  to  be  landed  at 
a  port  to  which  the  ship  was  driven,  and  it  was  there  thrown 
overboard,  it  was  held  that  the  underwriter  was  liable  (m). 
Where  the  cargo,  although  damaged,  arrives  at  its  destination, 
the  underwriter  is  protected  by  the  exception  (n).  And  if  the 
vessel  is  wrecked  short  of  its  destination,  and  the  cargo  is  got 
ashore  in  a  damaged  condition  in  specie^  but  not  being  of  a 
perishable  nature,  it  might  have  been  conveyed  to  the  port  to 
which  it  is  consigned  without  any  loss  of  its  specific  character, 
the  underwriter  is  protected  (o). 


{g)  See  1  Arnould  on  Ins.  33  (2nd 
edit.].  Policies  on  cargoes  destined,  to 
foreign  ports  sometimes  contain  a  pro- 
Tision  tnat  the  tmderwriter  is  **  io  pay 
general  average  aa  per  foreign  atat^ettt^ 
if  90  made  up^^*  or  to  the  like  effect. 
Where  this  is  inserted  the  underwriters 
are  bound  by  a  foreign  adjustment  in 
aooordanoe  with  the  law  in  force  where 
it  is  made,  although  its  effect  may  be 
to  treat  as  genenQ  average  what,  ac- 
cording to  ^glieh  law,  would  be  par- 
ticular average,  Harrie  v.  Searamanga^ 
L.  R.,  7  C.  P.  481.  Hendricks  v.  The 
Australatian  Insurance  Company ^  L.  R., 

9  C.  P.  460;  Mavi-o  v.  The  Ocean  Marine 
Insurance  Company^  ib.  595,  and  L.  R., 

10  C.  P.  414.  See  as  to  a  similar 
clause  in  a  bill  of  lading,  Steicart  v. 
The  West  India  and  Pacijle  Steamship 
Company,  L.  R.,  8  Q.  B.  88;  affirmed 
lb.  362.  See  also  nfpra,  p.  436.  In  the 
absence  of  such  a  clause,  the  practice 
of  average  adjusters,  however  long 
establiBhra,  cannot  control  the  law, 
Atwood  V.  SeUar,  4  Q.  B.  D.  342 ;  6 
Q.  B.  D.  286. 


(h)  See  Kidston  v.  The  Empire  Ma* 
vine  Insurance  Company,  L.  R.,  2  C.  P. 
357 ;  Meyer  v.  Italli,  1  0.  P.  D.  368, 873. 

(i)  Moody  V.  Surridge,  2  Esp.  633. 

(j)  Mason  v.  Skurray,  1  Paric  on  Ins. 
174. 

Uc)  Scott  V.  BourdilUm,  2  N.  R.  213. 

(0  See  Boux  v.  Salvador,  3  Bixiar.  K. 
C.  266,  and  the  cases  cited  post.  Chap. 
VII.,  Part  II.,  CoNBTBUcnvB  Total 
Loss.  Whether  a  loss  is  total  or  par- 
tial depends  upon  general  principles, 
which  apply  equallv  to  the  articles 
which  are  within  the  memorandum, 
and  to  those  which  are  covered  by  the 
|)olicy  g^erally.  See  the  judgment 
m  Roux  V.  Salvador,  ubi  supra. 

(m)  Dyson  v.  Rowcroft,  3  B.  &  P. 
474  ;  Cocking  v.  Fraser,  1  Park  on  Ins. 
181  ;  Cologan  v.  The  London  Assurance 
Company,  5  M.  &  S.  447 ;  Farry  v. 
Aberdein,  9  B.  &  G.  411. 

(fl)  Mason  v.  Skurray,  1  Park  on  Ins. 
191 ;  Anderson  v.  The  Uoyal  Exchange 
Assurance  Company,  7  East,  38. 

(o)  Thompson  v.  The  Boyal  Exchange 
Assurance   Company,    16   East,    214 ; 


rscn 
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But  if  goods  of  a  perishable  nature  are  damaged  hy  the  sea^ 
and  necessarily  landed  before  the  termination  of  the  TOjagOi 
and  it  is  found  that  they  cannot  be  brought  to  their  destination 
without  losing  their  original  character,  owing  to  their  being 
unable  to  bear  the  further  Toyage  in  their  damaged  condition, 
the  circumstance  of  their  existing  in  specie  at  that  forced  termi- 
nation of  the  risk  does  not  prevent  the  assured  from  recovering, 
although  the  goods  are  sold  in  their  original  character  {p). 
Where  goods  are  sold  under  such  circumstances  the  question  is, 
not  whether  a  prudent  person  uninsured  would  have  sold  them, 
but  whether  the  goods  are  in  such  a  state  that,  if  brought  home, 
they  could  be  sold  for  an  amount  exceeding  the  expense  of  un- 
shipping, drying,  or  warehousing,  and  transshipping  and  salvage. 
If  this  is  not  so,  the  loss  is  total  {q).  In  such  a  case  the  original 
freight  which  would  have  to  be  paid  if  the  goods  were  carried  to 
the  port  of  discharge,  either  by  the  vessel  in  which  they  were 
originally  shipped  or  by  one  substituted,  ought  not  to  be  taken 
into  account ;  for  that  is  a  charge  to  which  the  goods  would  be 
liable  when  delivered  whether  affected  or  not  by  perils  of  the 
sea  (r). 

Where  in  the  memorandum  the  words  ^^  warranted  free  from 
particular  average"  are  used,  these  words  are  not  confined  to 
losses  arising  from  injury  to  the  goods  themselves,  but  amount 
to  a  warranty  against  any  loss  other  than  a  total  loss,  or  general 
average  ;  and  therefore,  under  a  policy  in  the  ordinary  form  on 
goods,  the  underwriters  are  not  liable  for  expenses  incurred  in 
relation  to  the  goods,  unless  such  expenses  are  paid  to  avert  a 
general  average  loss,  and  are  therefore  recoverable  under  the 
suing  and  labouring  clause  («). 


Olennie  y.  The  London  Assurance  Com' 
pany^  2  M.  &  S.  371 ;  Hedburg  y.  Fear* 
son^  7  Taunt.  154. 

( p)  Boux  T.  Salvador^  3  Bing.  K.  G. 
266,  reyening  Roux  y.  Salvador^  1  Bing. 
N.  C.  526 ;  Navone  y.  Haddon,  9  C.  B. 
30  ;  Mavro  y.  The  Ocean  Marine  Insut" 
anee  Company ^  L.  R.,  9  C.  P.  695. 

(q)  Hosetto  y.  Gumey,  11  0.  B.  176 ; 
Beimer  y.  Ringrose^  6  Ex.  263. 

(r)  Famsworth  y.  Hyde^  L.  R.,  2  C. 
P.  204. 

(*)  Meyer  y.  Ralli,  1  0.  P.  D,  372, 
373 ;  The  Great  Indian  Fenintula  Fail' 
way  Company  y.  Saunders,  1  B.  &  S. 
41 ;  5.  (7.  in  Gam.  Soacc,  2  B.  &  S.  266. 
In  this  case  iron  raiU  were  shipped  to 
a  foreign  port,  freight  to  be  paid  here, 


ship  lost  or  not  lost.  The  shippers  in- 
Burod  them  by  a  pdicjrin  tiie  ordinary 
form,  '<  warranted  free  from  partionlar 
ayerage,  unless  the  ship  be  stranded, 
sunk  or  burnt,"  with  the  usual  olause 
authorizing  the  assured  to  *  ^  sue,  labour 
and  trayel  for,  in  and  about  the  de- 
fence, safeguard  and  reooyery  of  the 
goods. ' '  The  ship  was  neither  stranded, 
sunk  nor  burnt,  but  there  was  a  con- 
structiye  total  loss  of  her  by  perils  of 
the  sea.  The  rails  were  sayed,  and 
sent  on  in  other  yessels  to  their  desti- 
nation, for  which  the  assured  was 
compelled  to  pay  freight  to  an  amount 
not  exceeding  the  yalue  of  the  ndls. 
It  was  held  that  this  freight  was  not 
reooyerable  under  the  policy.      Bee 
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Where  the  words  used  were  **  free  from  all  ayerage  or  daim 
arising  from  jettison  or  leakage  unless  consequent  upon  strand- 
ing, sinking  or  fire/'  and  during  the  voyage  the  ship  from  bad 
weather  was  compelled  to  put  into  port^  and  was  there  found  to 
be  imfit  to  proceed  and  together  with  the  cargo  was  sold,  it  was 
held  that  the  plaintiff  might  recover  for  an  average  loss  (t). 

It  was  formerly  considered  that  the  cases  had  established  that, 
whether  a  loss  was  a  total  loss  of  part,  or  an  average  or  partial 
loss  of  the  whole  of  the  cargo,  depended  upon  the  mode  in 
which  the  cargo  was  stowed,  and  that  if  it  was  carried  in  casks 
or  packages  which  were  capable  of  separate  valuation,  a  loss  of 
one  was  a  total  loss  to  that  extent  (t^),  but  that  if  the  cargo  was 
stowed  in  bulk  {x)^  or  a  portion  only  of  each  cask  or  the  like  was 
damaged  (y),  this  was  to  be  considered  an  average  loss.  This 
important  question  was,  however,  discussed  before  the  Exchequer 
Chamber  in  a  modem  case,  and  that  Court,  after  reviewing  the 
earlier  decisions,  and  explaining  that  their  effect  had  been  to  a 
great  extent  misapprehended,  held  that  where  memorandum  goods 
of  the  same  species  are  shipped,  whether  in  bulk  or  in  packages 
not  expressed  by  distinct  valuation  or  otherwise  in  the  policy  to 
be  separately  insured,  and  there  is  no  general  average,  and  no 
stranding,  the  ordinary  memorandum  exempts  the  underwriters 
from  liability  for  a  total  loss  or  destruction  of  part  only,  although 
consisting  of  one  or  more  entire  package  or  packages,  and 
although  such  package  or  packages  be  entirely  destroyed  or 
otherwise  lost  by  the  specified  perils  (s). 

Where,  however,  "master's  effects"  were  insured  "free  from 
all  average,"  and  some  of  the  articles  were  wholly  lost,  but 
others  were  saved,  it  was  held  that  the  master  might  recover 
for  those  which  were  lost,  since  the  word  "effects"  was  used 
merely  to  save  the  enumeration  in  the  policy  of  the  articles 
insured,  and  it  was  therefore  intended  that  the  insurer  should 


also  Booth  T.  Oair,  15  C.  B.,  N.  S. 
291 ;  and  as  to  the  Uability  of  the 
insuxer  imder  the  suing  and  hiboiirmg 
olanae,  in  a  policy  on  freight,  Kidston 
T.  Empire  Inntrance  Company,  ante,  p. 
490,  note  (a). 

{t)  Carr  v.  Royal  Exchange  Aeturance 
Company,  6  B.  &  S.  433. 

Ju)  See  the  judgment  of  Lord  Mans- 
d  in  LetDte  t.  Mucker,  2  Burr.  1170; 
and  Davy  ▼.  MUford,  16  East,  569. 
{x)  EMe  ▼.   The  London  Aeewrance 


Company,  5  M.  ft  W.  669. 

(y)  Eedburg  t.  Ftareon,  7  Taunt. 
164. 

(z)  Ealli  ▼.  Janeon,  6  E.  &  B.  423. 
See  the  judgment  of  the  Court  in  whidi 
the  authoritieB,  both  Englidi  and 
foreign,  are  fully  collected  and  com- 
mented on.  The  C!ourt  ezpreraed  no 
opinion  as  to  the  liability  of  the  under- 
writers  in  these  oases,  in  respect  of 
goods  of  different  species. 
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be  liable  for  any  total  loss  of  the  speoifio  things  referred  to  by 
this  general  word  (a).  So,  where  the  insurance  was  for  "  240/., 
on  goods  so  valued  against  total  loss  only/'  and  the  assured  put 
on  board  goods  of  different  kinds  and  desGriptions,  and  in 
separate  cases  and  packages,  and  all  the  goods  were  lost  except 
three  of  the  packages,  it  was  held  that  he  might  recover  in 
respect  of  the  packages  which  were  totally  lost  (b).  Where  the 
policy  was  *^  on  rice  to  be  declared  warranted  free  of  particular 
average,"  it  was  held  that  the  assured  could  not,  by  indorsing 
on  the  policy  a  declaration  of  interest,  with  a  separate  valua- 
tion of  each  bag  of  rice,  create  a  separate  insurance  on  each 
bag  (c). 

Where  a  policy  contained,  in  addition  to  the  usual  memoran- 
dum, a  clause  binding  the  underwriter  to  pay  average  separately 
upon  each  package,  this  was  held  not  to  prevent  the  assured,  in 
the  event  of  some  packages  only  being  injured,  from  selling  the 
whole  and  recovering  for  an  average  loss  upon  the  whole  ex- 
ceeding three  per  cent.  (d). 

Under  the  words  ^'are  warranted  free  from  average  under 
three  per  cent.,"  the  underwriter  is  liable  if  it  appears  at  the  end 
of  the  voyage  that  the  aggregate  amount  of  several  partial  losses 
equals  or  exceeds  three  per  cent.,  although  each  taken  separately 
is  under  that  amount  {e).  The  proportion  which  the  average 
bears  to  the  cargo  must  be  calculated  with  reference  to  the  state 
of  the  cargo  at  the  time  at  which  the  loss  happens  (/). 

By  the  warranty  of  goods  free  from  average,  unless  **  the  ship  Stzaading. 
be  stranded,"  the  underwriters  agree  to  ascribe  the  loss  to  the 
stranding,  as  being  the  most  probable  occasion  of  it,  although 
the  fact  cannot  always  be  ascertained  (^).  Accordingly,  where 
a  stranding  has  taken  place,  an  average  loss  becomes  a  charge 
upon  the  underwriters,  whether  it  has  been  in  reality  occasioned 
by  the  strftTi(!inpp  <;^r  p^^  (A),  provided  the  stranding  took  place 

S.  348. 

(e)  Blaekeit  t.   The  Royal  Exchange 
Auuranee  Company^  2  0.  &  J.  244. 

(f)  Bohl  V,  Parr,  1  Eap.  446. 
{g)  See  per  Lord  Kenyon  in  Neabitt 

T.  LuahingtoHy  4  T.  R.  787. 

(/i)  See  per  Lord  Tenterden  in  WeUe 
V.  Ifoptcood,  3  B.  &  Ad.  35 ;  see  also 
WiUony.  Smithy  SBuit.  1650;  Burnett 
y,  Keneington,  7  T.  K.  210;  Marnumy. 
Vaux,  3  Camp.  420. 


16. 


(0)  Dufy,  Mackenzie,  2  C.  B.,  K.  S. 


{b)  JFilkinton  y.  Hyde,  2  C.  B.,  K.  S. 


30. 

\e)  JBntwietU  t.  JEUU,  2  H.  &  K.  549. 

(a)  Hagedom  y,  Whitmore,  1  Stark. 
157.  Ab  to  the  effeot  of  a  separate 
valuation  of  the  hull  and  machinery  of 
a  steamer  where  average  expenses  are 
incuired  for  the  benefit  of  the  whole 
adventure,  see  Oppenheim  v.  Fry,  3  B. 
&  S.  873  ;  8,  C,  Cam.  Scacc.,  5  B.  & 
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while  the  goods  were  on  board.  Where  it  does  not  ooour  until 
after  thej  are  landed  the  liability  of  the  underwriter  is  not 
affected,  although  the  landing  took  place  at  an  intermediate 
port,  and  in  consequence  of  the  goods  being  damaged  (i). 

To  constitute  a  stranding  a  striking  is  not  sufficient.  If  the 
ship  merely  touches  or  strikes  and  gets  off  again,  how  much 
soever  she  may  be  injured,  she  is  not  stranded ;  but  if  she  settles 
and  remains  for  any  time,  this  is  a  stranding,  without  reference 
to  the  degree  ot  (Jamage  wnicn  she  siislaln^TjT^Si^eBtingfor 
lateen  or  twentyminutes  has  been  held  to  be  a  stranding  (/). 
It  is  immaterial  whether  it  be  upon  a  bank  or  a  rock  (m).  It  is 
not,  however,  every  stationary  taking  the  ground  that  constitutes 
a  stranding.  Thus,  where  a  vessel  takes  the  ground  in  the  ordi- 
nary and  usual  course  of  navigation  and  management  in  a  tidal 
river  or  harbour,  upon  the  ebbing  of  the  tide,  or  from  a  natural 
deficiency  of  water,  so  that  she  may  float  again  upon  the  flow  of 
the  tide  or  increase  of  the  water,  this  is  not  a  stranding  within 
the  meaning  of  the  memorandum  (n).  So,  when  a  vessel  took 
the  ground  several  times  in  going  up  a  harbour  in  the  ordinaiy 
course  of  navigation  from  the  shallowness  of  the  water^^Eisn^as 
held  to  be  no  stranding  (o).  Similarly  where  a  vessel  took  the 
ground  in  a  tidal  harbour  where  it  was  intended  that  she  should 
do  so,  at  the  time  she  was  moored,  and  was  injured  by  striking 
against  some  hard  substance,  this  was  also  considered  not  to  be  a 
stranding  (jp).  But  it  is  otherwise  where  the  ground  is  taken 
imder  circumstances  of  such  an  accidental  and  imf  oreseen  cha- 
racter as  not  to  be  in  the  usual  course  of  navigation  (q).  And 
where  a  ship  was  improperly  fastened  to  a  pier  in  a  basin,  so  that 
she  took  the  ground,  and  when  the  tide  left  her  she  fell  over  and 


(f)  Itoux  y.  Salvador,  1  B.  K.  C.  526, 
OYermled,  but  not  on  tiiis  point,  3  B.  K. 
C.  266. 

(At)  ffarman  t.  Vaux,ubi  iupra;  Mae^ 
dougle  ▼.  The  Royal  Exchange  Atmranee 
Company,  1  8tark.  130,  in  which  Lord 
EUenborou^h  said,  <*  A  gtriMng  is  not 
BTifficient ;  it  is  merely  temporary,  TSPW 
ITB&s  been  ynlgarly  described,  a  touch 
and  ffo ;  but  in  order  to  constitute  a 
stranding,  the  ship  must  be  stationary. 
See  8.  a,  4  K.  &  S.  503. 

(7)  Baker  y.  Towry,  1  Stark.  436. 

(m)  lb. 

(»)  Magnus  y.  Buttemer,  1 1 C.  B.  867 ; 
3  Kent  Comm.  323,  note  (e).  See  also 
the  judgment  in  Corcoran  y.  Oumey,  1 


!; 


E.  &  B.  456. 

(o)  Meamer.  Edmmde,  1 B.  &  B.  388. 

[p)  Kingtford  y.  Marshall,  8  Bing. 
458. 

{q)  See  the  judgment  of  Lord  Ten- 
terien  in  Wells  y.  Hopioood,  3  B.  &  Ad. 
35;  Letehford  y.  Oldham,  Court  of 
Appeal,  5  Q.  B.  D.  538.  In  this  last 
case  a  ahip  in  taking  the  groimd  in  a 
tidal  harbour  beoame  stranded,  owing 
to  her  not  resting  on  an  eyen  keel,  bat 
pitching  by  the  head  into  a  h(de  the 
existence  of  which  was  not  known, 
which  it  appeared  had  been  formed  by 
the  action  of  the  paddle  wheels  of 
steamers  frequenting  the  harbour. 
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was  bilged,  this  was  held  to  be  stranding  (r) .  So,  where  the  water 
being  drawn  off  from  an  inland  navigation  for  the  purpose  of 
repairing  it,  a  vessel  settled  accidentally  upon  some  piles  which 
were  not  previously  known  to  be  there  («) ;  where  a  vessel,  having 
struck  upon  an  anchor  in  a  harbour,  was  injured  and  in  danger 
of  sinking,  and  was  thereupon  hauled  higher  up  the  harbour 
and  drawn  upon  the  ground,  where  she  remained  for  some 
time  (t) ;  where  a  ship  under  stress  of  weather  made  a  tidal 
harbour,  but  it  beiug  low  water  she  grounded  there  (m)  ;  and 
where  a  ship  was  run  aground  for  the  purpose  of  preventing 
further  mischief  (a?) ;  these  were  all  held  to  be  cases  of  stranding. 

(r)  Carruthers  y.  Sydebotham,  4  M.  &  (0  Barr<HD  y.  BeUy  4  B.  &  C.  736. 

S.  77 ;  Bee  ^Jbo  BishopY,  Pentlandf  7 B.  (m)  Corcoran  v.  Oumey,  tcbi  supra. 

&  C.  219.  (£)  Ds  Mattoi  v.  Saunders,  L.  R.,  7 

(s)  Bayner  v.  Godmond,  6  B.  &  A.  C.P.  670. 
225. 
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The  tenn  Warranty^  as  used  in  insurance  law,  means  any  asser- 
tion or  undertaking  on  the  part  of  the  assured,  whether  ex- 
pressed in  the  contract,  or  capable  of  being  annexed  to  it,  on 
the  strict  and  literal  truth  or  performance  of  which  the  liability 
of  the  underwriter  is  made  to  depend.  Warranties  may  be 
either  express  or  implied ;  they  are  express  if  stated  in  terms  in 
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the  contract,  and  impKed  if  superadded  to  it  by  impKcation  of 
law  or  custom  and  known  usage.  In  either  case,  and  whether 
they  are  material  or  not  to  the  risk  (a),  the  strict  performance 
of  them  is  a  condition  precedent  to  the  attaching  of  the  under- 
writer's liability  (6) ;  even  although  the  loss  arise  from  a  cause 
wholly  unconnected  with  the  breach  of  warranty  (c),  and  the 
non-compliance  with  the  warranty  occasion  no  damage  (d). 
Nor  win  a  compliance  with  a  warranty  be  excused  by  the 
occurrence  of  events  over  which  the  assured  has  no  control  {e). 
And  where  the  warranty  is  of  a  matter  which  continues  of  im- 
portance until  the  risk  determines,  as,  for  instance,  a  warranty 
of  neutrality,  such  a  warranty  is  continuous  so  far  as  relates  to 
the  acts  of  the  assured,  whether  the  policy  be  for  a  voyage  or  for 
a  time  certain  (/). 

An  express  warranty  must  appear  on  the  face  of  the  policy. 
The  contents  of  a  separate  paper,  even  although  it  is  wrapt  up 
with  the  policy,  or  pinned  or  waf ered  to  it,  have  been  held  not 
to  be  a  warranty,  but  merely  a  representation  (g).  If,  however, 
the  separate  paper  is  referred  to  in  the  policy,  so  as  to  be  incor- 
porated with  it,  it  is  otherwise ;  as  where  the  policy  is  declared 
to  be  made  subject  to  the  rules  of  a  company  or  dub  (A) ;  and  a 
statement  in  the  margin  of  the  policy  (t),  or  at  the  bottom  of 
it  (y),  may  be  a  warranty. 

The  most  usucd  express  warranties  in  time  of  peace  are,  that  Erpreea 

HrH.WM.fl  tl  AW 

the  ship  is  safe  on  a  given  day,  and  that  she  will  sail  or  depart  TisuaUy  found 
on  a  given  day  In  some  cases  the  policy  contains  an  express  ^  policies- 
warranty  of  seaworthiness ;  such  a  warranty,  in  the  case  of  a 
voyage  policy,  does  not  exclude  the  implied  warranty  of  sea^ 
worthiness  which  exists  in  such  policies  (k).  In  time  of  war  it 
is  also  usual  to  warrant  that  the  ship  will  sail  with  convoy,  and 
that  she  and  her  cargo  are  neutral  property  and  free  from  con- 

(a)  See  tlie  judgment  of  Lord  Eldon      Fletcher,  1  Doug.  13,  note. 

in  ITte  Netceastle  Fire  Insurance  Com-  (h)  Fittegrew  v.  Fringle,  3  B.  &  Ad. 

pany  y.  Macmorran,  3  Dow,  262.  514  ;  Graham  y.  Barr<u,  5  B.  &  Ad. 

(b)  Fawaon  y.  JTateony  2  Cowp.  785  ;  1011 ;  CoUedge  y.  Sariy,  6  Ex.  205. 
De  Hahn  y.  Hartley,  1  T.  B.  343  ;  2  This  rule  was  first  aoted  on  in  cases  of 
T.  B.  186.  firepolicies.    See  Bouiledge y.  Burrell, 


A 


nrepoj 

(c)  Woolmer  y.  Muilman,   3   Burr.  1  Bl.  B1.  254 ;   JTorsley  y.  TFood,  6  T. 

1419.  B.  710. 

Fieh  v.  Farker,  2  Esp.  615  ;  7  (»)  Bean  y.  Stupart,  1  Doug.  11 ;  I>$ 

705.  Hahn  y.  Hartley,  tibi  tupra, 

(e)  Here  y.  Whitmore,  2  Cowp.  84.  {J)  Blackhuret  v.   Cockell,   8   T.  B. 

(/)  See  the  judgment  in  Sillem  y,  360. 

ThomUm,  3  E.  &  B.  883.  (k)  The  Quebec  Marine  Inmranee  Co, 

is)  Faweon  y.  JSwer,   1  Doug.  12,  y.    The  Commercial  Bank  of  Canada^ 

note ;  Faweonv,  Bamevelt,  ib. ;  Biu  y.  L.  B.,  3  P.  C.  234. 
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Express  war- 
raatjof 
safefy  on  a 
giTen  day. 


fisoation  or  seizure  in  tlie  port  of  discharge.  In  policies  on 
goods  in  time  of  war  there  is  also  in  some  oases  an  express 
warranty  against  the  goods  being  contraband  of  war  (/).  We 
will  consider  these  warranties  in  order. 

A  warranty  that  the  ship  or  goods  are  safe  on  a  particular 
day  is  complied  with  if  they  are  safe  at  any  time  on  that  day, 
although  they  were  lost  at  the  time  when  the  imderwriter  sub- 
scribed the  policy  (fw).  Where  a  ship  was  insured  at  and  from 
one  port  to  another,  a  warranty  that  she  was  "  in  port "  on  a 
certain  day  was  held,  to  mean  that  she  was  on  that  day  safe  in 
the  port  from  which  the  voyage  insured  was  to  commence,  and 
that  the  warranty  was  not  satisfied  by  her  being  at  that  time 
safe  in  another  port  (n). 

Where  the  words  of  a  warranty  are  plain,  no  evidence  will  be 
admissible  to  prove  that  the  ordinary  construction  put  upon 
the  warranty  gives  a  meaning  to  it  which  necessitates  a  different 
meaning  being  put  upon  such  words  (o). 


To  saU  on  a  A  warranty  to  sail  on  a  particular  day,  means  that  the  ship 
given  ay.  ^j^^  -^  ^^  ^^qx  voyage  on  that  day,  and  is,  therefore,  not  ful- 
filled unless  she  completely  unmoor  on  that  day ;  although  she 
may  have  her  cargo  and  passengers  on  board  and  be  ready  to 
sail,  and  is  only  prevented  by  stress  of  weather  (p) ;  nor  will  the 
raising  anchor  and  getting  under  sail  suffice,  unless  at  the  time 
of  her  doing  so  she  has  everything  ready  to  perform  the  voyage, 
so  as  to  make  those  acts  the  commencement  of  it  (q).  If,  tiiere- 
fore,  she  has  not  taken  on  board  the  whole  of  her  ballast  (r), 
or  her  full  crew  (s),  or  if,  although  she  has  left  the  harbour,  sho 
has  not  left  prepared  to  proceed  immediately  on  her  voyage  (^), 
When  broken,  the  warranty  is  not  complied  with.  Upon  an  insurance  at  and 
from  Portneuf  to  London,  to  sail  on  or  before  the  28th  October, 


(/)  See  Seymour  y.  The  London  and 
Provincial  Marine  Insurance  Co.j  41 
L.  J.,0.  P.  193.  And  eee  supra^  p. 469. 

(m)  Blackhurst  y.  Oockell,  3  T.  B. 
860. 

(»)  Colby  Y.  Hunter^  Moo.  &  Kalk. 
81. 

(o)  Provincial  Company  of  Canada  ▼. 
leduc,  L.  R.,  6  P.  C.  224. 

{p)  Nelson  ▼.  Salvador^  Moo.  &  Halk« 
309.  See  as  to  the  constniction  put 
on  the  words  ''final  sailing  from  the 
port  of  loading'*  in  a  charter-party, 
Eoelandts  v.  Harrison^  9  Ex.  444 ;  as 
to  the  words  * 'leave  Amsterdam,'*  Van 


Baggen  y.  Baines^  ib.  623;  and  as  to 
the  words  "the  ship  shall  be  dis- 
patched within  twen^-one  d^s  after 
arrival,"  Sharp  v.  Oibbs,  1  H.  &  N. 
801.  See  also  Baines  y.  ffottand,  10 
Ex.  802. 

{q)   See  the  judgment  of  Abbott, 
C.J.,  in  Lang  v.  Anderdon,  8  B.  &  C. 
495,  and  Bond  v.  Nutt,  2  Gowp.  601. 
.    (r)  PUtegrew  v.  Pringle^  3  B.  &  Ad. 
614. 

(«)  Graham  v.  Barras,  6  B.  &  Ad. 
1011. 

(0  T/umpeon  v.  Gillespy,  6  E.  &  B. 
209  ;  Hudson  v.  Bilton,  6  E.  &  B.  665. 
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it  was  held  that  the  dropping  down  the  river  before  that  day, 
with  a  crew  only  sufficient  for  the  river  navigation  to  Quebec, 
where  the  vessel  was  to  get  her  clearances,  was  not  a  compliance 
with  the  warranty  («).  The  rule  laid  down  in  these  cases  does  When  com- 
not  apply  where  a  voyage  is  devisible  into  two  distinct  parts,  ^  ^ 
requiring  a  different  kind  of  seaworthiness.  Thus,  where  ships 
were  insured  from  Lyons  to  Galatz,  to  sail  on  or  before  a  par- 
ticular day,  and  they  sailed  before  that  day  from  Lyons,  in  a 
state  fit  for  the  river  navigation  down  to  Marseilles,  but  from 
the  nature  of  the  navigation  they  could  not  be  made  fit  for  sea 
till  they  arrived  at  Marseilles,  it  was  held  that  the  warranty  had 
been  complied  with  {t). 

It  does  not  in  such  cases  form  any  excuse  for  the  non-fulfilment 
of  the  warranty  that  the  vessel  was  prevented  from  leaving  port 
by  an  embargo  (u).  If,  however,  a  vessel,  ready  to  proceed  with 
her  voyage,  quits  her  moorings,  but  after  sailing  a  short  distance 
is  detained  by  a  subsequent  occurrence,  the  warranty  is  com- 
plied with  (x).  Where  a  ship  insured  *'  at  and  from  Jamaica," 
left  her  port  of  lading  before  the  day  on  which  she  was  war- 
ranted to  have  sailed,  with  all  her  cargo  and  clearances  on 
board,  and  proceeded,  in  order  to  join  convoy,  to  the  usual  place 
of  rendezvous  at  another  port  of  the  island,  where  she  was  detained 
by  an  embargo,  it  was  held  that  the  warranty  was  complied 
with  (i/).  So,  where  a  ship  sailed  from  Demerara  on  the  day 
warranted,  and  when  beyond  the  mouth  of  the  river,  the  tide 
being  low,  she  anchored  for  two  days  within  a  shoal  which 
extended  for  some  miles  beyond  the  mouth  of  the  river,  it  was 
held  that  the  warranty  had  been  observed  (2).  In  such  cases 
the  vessel  must  sail  with  the  bond  fide  intention  of  proceeding 
with  the  voyage,  and  not  merely  for  the  purpose  of  satisfying 
the  warranty.  A  vessel  in  Dublin  harbour,  warranted  not  to 
sail  after  the  15th  August,  was  on  that  day  cleared  and  taken 
out  of  dock,  and  warped  down  the  river  as  far  as  possible.  The 
following  day  she  was  warped  further  down,  but  could  not 
proceed  to  sea,  owing  to  the  state  of  the  wind,  until  the  17th. 

(«)  RidtdaU  y.  Xeionham,  4  Camp.  {x)  See  the  judgment  of  Lord  Ten- 

111 ;  3  M.  &  S.  466 ;  see  also  NeUon  terden  in  FitUgrew  y.  Fringle,  3  B.  & 

▼.  Salvador^  Moo.  &  Kalk.  309.  Ad.  514. 

(0  Bouillon  V.  Zupton,  15  G.  B.,  K.  (y)  Bond  y.  Nutty  2  Cowp.  601 ;  see 

8.  113.  also   Earle  y.  ffarrii,   1  Dous;.  357  ; 

{u)  Eor$  Y.  JFhitmorey  2  Cowp.  784.  TheUmwn  y.  Ferguuon,  ib.  361. 

(z)  Langy.  Anderdon,  3  B.  &  C.  495. 
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The  Court  held,  that  if  what  was  done  had  been  done  colouiably 
for  the  purpose  of  complying  with  the  warranty,  the  warranty 
was  not  satisfied ;  but  that  it  was  otherwise  if  the  master  had 
acted  with  the  bond  fide  intention  of  placing  the  ship  in  a  more 
favourable  position  with  regard  to  the  prosecution  of  her  voyage, 
or  if  he  had  acted  partly  with  that  intention,  and  partly  in  order 
to  comply  with  the  warranty  (a). 

If  a  vessel  be  insured  *^  at  and  from  "  several  ports  to  sail  on 
or  before  a  particular  day,  the  warranty  is  compUed  with  if  she 
leaves  her  final  port  of  loading  before  that  day,  although  she 
afterwards  touches  at  another  of  these  ports  in  order  to  join 
convoy  (6).  Under  an  insurance  *'  at  and  from"  an  island,  to 
sail  after  a  given  day,  the  moving  from  port  to  port  in  that  island 
before  that  day  is  not  a  violation  of  the  warranty  (c).  Where  a 
ship  was  insured  ^'  at  and  from  New  York  to  Quebec,  during 
her  stay  there,  thence  to  the  United  Kingdom,  the  ship  being 
warranted  to  sail  from  Quebec  on  or  before  the  Ist  November," 
and  the  vessel  was  lost  on  her  voyage  from  New  York  to  Quebec, 
but  she  had  not  sailed  from  New  York  at  a  time  reasonably 
sufficient  to  have  enabled  her  to  sail  from  Quebec  on  the  day 
mentioned,  it  was  held  that  the  underwriters  were  nevertheless 
liable,  since  the  warranty  could  not  be  extended  by  inference  to 
an  undertaking  to  leave  New  York  by  any  particular  time  (rf). 

Where  the  warranty,  instead  of  being  "to  sail,"  was  "to 
depart,"  it  was  held  to  be  necessary  that  the  ship  should  not 
only  have  broken  ground  on  the  day  named,  but  that  she  should 
be  then  out  of  the  port,  or  at  sea  {e). 


To  sail  with 
oonToy. 


A  convoy  is  a  naval  force,  appointed  by  the  government,  or 
by  the  commander  of  a  station,  to  escort  and  protect  merchant 
ships  proceeding  to  certain  ports.  The  warranty  to  sail 
with  convoy  is  not  satisfied  by  obtaining  the  protection  of  a 
man-of-war,  the  captain  of  which  has  not  obtained  orders  to  sail 
with  ^the  convoy  (/).     This  warranty  is  an  engagement  that 

(d)  Balnea  y.  HoUandy  10  Ex.  802. 

\e)  Moir  y.  The  Soyal  Exchange  As' 
suranee  Company ^  4  Camp.  84;  3  H.  & 
S.  461;  6  Taunt.  241;  and  see  the  cases 
cited  ant0f  p.  600,  note  {p), 

(/)  Hibhert  y.  Pipou,  2  ^ark  on  Ins. 
'^'^     The  13  Car.  2,  st.  1,  o.  9,  and  the 


(a)  Cochrane  T,  Fisher,  2  C.  &  K.  581. 
On  the  aeoond  trial  the  jury  found  that 
the  master  had  intended  to  sail  on  the 
15th,  and  that  he  had  used  proper  ex- 
ertions to  do  so.  See  1  Cr.  Til,  &  "R, 
809. 

(b)  Wright  v.  Shifner,  2  Camp.  247 ; 
11  East,  515. 

{e)  Cruiekshank  y.  Jamon^  2  Taunt. 
801. 


498. 
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22  G(eo.  2,  c.  33,  which  acts  are  repealed 
reepeotiyely  by  the  22  Geo.  2,  c.  33,  and 
the  23  &  24  Yiot.  o.  123,  s.  86,  directed 
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the  ship  shall  sail  with  oonvoj  iot  the  whole  voyage  (g) ;  and  if 
a  convoy  be  appointed  for  the  same  voyage  as  that  on  whioh  the 
ship  insured  is  bound,  she  must  sail  with  that  convoy.  If  she 
sail  with  a  convoy  appointed  for  another  voyage,  although  the 
course  is  nearly  the  same  for  a  great  part  of  the  way,  this  will 
not  suffice  (A).  In  practice  the  government  usually  appoints  a 
place  of  rendezvous  from  which  the  convoy  sails,  and  the  war- 
ranty is  satisfied  if  the  ship  sail  with  convoy  thence  (t). 

Where  a  policy  provided  that  a  ship  might  sail  to  the  place 
of  rendezvous  to  join  convoy,  it  was  held  that  she  was  protected 
in  proceeding  thither,  although  there  was  a  convoy  for  ships  on 
other  destinations  between  her  loading  port  and  the  appointed 
rendezvous  (k).  On  the  same  principle,  a  warranty  to  sail  with 
convoy  for  the  voyage,  means  that  the  ship  shall  sail  with  such 
a  convoy  as  the  government  may  appoint  (/).  Whether,  there- 
fore, the  insured  vessel  proceed  imder  relays  of  convoy  from 
station  to  station  (m),  or  the  ships  of  war  keep  with  her  for 
a  portion  only  of  the  voyage  (n),  the  warranty  is  complied 
with. 

The  master  must  use  his  best  exertion  to  sail  and  keep  with 
the  convoy ;  but  if  separated  from  it  by  stress  of  weather,  the 
underwriter  is  not  discharged  (o).  Where  a  vessel,  after  sailing 
with  convoy,  is  driven  back  by  an  accident  into  her  lading  port, 
she  may  sail  again  on  her  voyage  without  waiting  for  the  next 
convoy,  or  joining  convoy  from  any  other  port  {p).  And  if  the 
convoy  be  dispersed  by  a  storm,  the  master  may  run  for  his 
port  of  discharge  (q). 

Neglect  to  use  all  reasonable  efforts  to  keep  with  the  convoy, 


that  oommandersof  King's  shipe  shoiild 
take  care  of  yessels  under  convoy-.  The 
38  Geo.  3,  o.  76,  and  43  Geo.  3,  c.  67, 
which  are  now  repealed  by  34  &  35 
Vict.  c.  116,  and  36  &  36  Vict.  c.  63, 
required  all  Britifih  ships  to  saU  under 
convoy  during  hostilities.  See  Lon^  v. 
DuUy  2  B.  &  P.  209;  Oohen  v.  EinekUy, 
1  Taunt.  249 ;  Hinckley  v.  Walton^  3 
Taunt.  131. 

{0)  LilUy  V.  J?uw,  Dougl.  72;  seo 
also  Jefferye$  v.  L&gmdra^  Show.  297 ; 
8.  C,  3  Lev.  320 ;  2  Salk.  443. 

(A)  Cohen  v.  JSinekleyy  M^t  mpra. 
This  was  a  decision  on  the  Convoy 
Act,  43  Geo.  3,  c.  67,  but  it  is  appli- 
cable to  other  oases. 

(0  Zethuiier'8  Case,  2  Salk.  443; 
JB<nu(Y,  GontaleSy  i^.  446 ;  Gorfhn  v.  Mof' 


ley;  Campbell  v.  Bordieu,  2  Str.  1265. 

{k)   Warwick  v.  Scott,  4  Gamp.  62. 

(0  Per  Lord  Kansaeld  in  Smith  v. 
Seadshato,  2  Park  on  Lis.  610. 

(m)  De  Qarey  v.  Clagget,  2  Park  on 
Lis.  611. 

(»]  D^Eguino  v.  Bewieke,  2  H.  Bl. 
662. 

{0)  Jefferyee  v.  Legendra,  Shower, 
297.  As  to  the  duty  of  the  master 
when  under  convoy,  see  also  eupra, 
pp.  137,  138. 

{p)  Laing  v.  Glover,  5  Taunt.  49. 
Tms  was  a  decision  on  the  Convoy  Act, 
43  Geo.  3,  c.  67,  but  the  principle  of  it 
appUes  to  cases  of  warrantv. 

Iq)  Audley  v.  Dutt,  2  B?  &  P.  Ill ; 
Manning  v.  Oiet,  I  Marsh,  on  Lis.  373; 
S,  C,  3  Doug.  74. 
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is  a  breaoh  of  the  warranty  to  Bail  with  it.  Thus,  where  Bignals 
from  the  convoy  were  neglected  (r),  and  where  a  ship,  after 
getting  under  weigh,  waited  for  the  master  to  come  on  board  so 
long  that  she  lost  her  place  in  the  convoy  («),  it  was  held  that 
the  underwriters  were  discharged.  Further,  in  order  to  satisfy 
this  warranty,  the  master  of  the  insured  vessel  should  obtcun 
sailing  orders  from  the  officer  in  command  of  the  convoy ;  for 
imless  he  does  so,  he  is  not  in  effect  under  the  protection  of 
the  convoy  (^).  And  it  is  his  duty  to  use  every  exertion  to 
obtain  them  before  his  ship  leaves  the  rendezvous  (u). 

Where,  however,  the  master  is  unable  to  obtain  sailing  orders 
owing  to  any  misfortune,  as  where  the  weather  is  so  bad  that 
no  boat  can  be  sent  for  them  (x),  or  he  is  prevented  from 
obtaining  them  by  circumstances  over  which  he  has  no  control, 
as  by  the  refusal  or  neglect  of  the  commander  of  the  convoy 
io  comply  with  his  application  (^),  the  underwriter  is  not  dis« 
charged  (2). 

The  warranty  of  neutrality  occurs  when  the  policy  expressly 
warrants  the  neutrality  of  the  ship  or  goods  in  general 
terms,  or  describes  them  as  belonging  to  a  particular  neutral 
state.  Property  is  neutral  when  it  belongs  to  persons  who  are 
the  subjects  of  a  country  which  is  at  peace  with  both  the  bel- 
ligerents, or  who  have  by  residence  acquired  the  character  of  the 
subjects  of  such  country  for  commercial  purposes  (a).  In  the 
latter  class  are  comprised,  not  only  all  persons  who  have  become 
domiciled  in  the  country  in  question,  but  also  all  foreigners  who 
reside  there,  even  although  they  may  have  an  animm  rever^ 
tendi  {b).  This  warranty  means,  not  only  that  at  the  commence- 
ment of  the  risk  the  property  is  neutral,  but  also  that,  so  far  as 


(r)  Taylor  y,  ^ooi2»«M,  2  Park  on  Ins. 
610. 

(s)  Waltham  v.  Thompton,  1  Marsh, 
on  Ins.  381. 

(0  Seethe  judgments  of  Lord  Mans- 
field in  Hibbert  v.  Figou^  2  Park  on 
Ins.  600;  and  of  Buller,  J.,  in  Webby, 
Thompson,  1  B.  &  P.  6. 

(»)  See  the  judgment  of  Lord  Eldon 
in  Anderson  v.  Pitcher ,  2  B.  &  P.  164  ; 
S.  C.fS  Esp.  124. 

(x)  Vieiorin  v.  Cleeve,  2  Str.  1260; 
see  also  Magalhaens  y.  JBusher,  4  Camp. 
64,  and  Sanderson  y.  Busher,  ib.  note, 
in  which  cases  the  undertaking  to  sail 
with  convoy  was  contained  in  the  bills 
of  lading. 


(y)  Verdon  v.  Wilmot,  2  Park  cm  Ins. 
600,  note. 

{z)  See  the  judgment  of  Bntler,  J., 
in  JTebb  v.  Thompson,  1  B.  &  P.  6. 

(a)  This  subject  will  be  found  ably 
and  fully  treated  of  in  1  Arnold  on 
Ins.  663  (2nd  edit.).  See  also  1 
Wheaton's  International  Law,  132 ; 
PhUlimore's  International  Law,  vol.  3, 
ch.  iz.,  ed.  1873. 

{b)  The  Indian  Chief,  3  Rob.  12; 
Th^  Anna  Catharina,  4  Rob.  107  ;  The 
President,  6  Rob.  277 ;  Tabbs  v.  JBende- 
lack,  4  Esp.  108  ;  3  B.  &  P.  207,  note. 
See  also  The  Cargo  ex  Oerasimo,  11  Moo. 
P;  U.  C  88. 
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the  acts  of  the  assured  are  oonoemed,  it  shall  continue  to  be  so. 
Thus,  if  a  ship  warranted  neutral  forfeits  her  neutrality  by  the 
wilful  act  of  either  the  master  or  the  owner,  the  warranty  is 
broken  (c).  If,  however,  the  ship  or  cargo  be  neutral  at  the  time 
when  the  voyage  commences,  the  risk  of  future  war  is  taken  by 
the  underwriter  (d).  So  far,  howaver,  as  relates  to  the  acts  of 
the  assured,  this  warranty  is  continuous,  whether  the  policy  be 
a  time  or  a  voyage  policy  (e). 

If  the  ma£rf;er  violates  a  blockade,  resists  the  right  of  se€u:ch, 
or  commits  any  other  breach  of  neutral  conduct,  whereby  the 
ship  may  be  treated  as  an  enemy,  the  warranty  is  broken  (/). 

It  has  been  questioned  whether  a  ship  warranted  to  belong 
to  a  particular  country,  must  not  be  owned  and  navigated 
according  to  the  laws  and  treaties  in  force  in  that  country  (g). 
However  this  may  be,  it  is  dear  that  the  mere  fact  of  her 
belonging  to  such  state  will  not  suffice,  but  she  must  be  com- 
pletely documented  as  such  a  ship  (A).  If  she  be  deficient  in 
this  respect  during  any  portion  of  the  voyage,  the  warranty  is 
not  satisfied  (t). 

In  addition  to  the  docimients  which  ordinarily  constitute  a 
ship's  papers,  and  which  have  been  already  enumerated  (A*),  the 
master  must  also  cany  the  flag  and  national  papers  of  the 
country  to  which  it  is  warranted  that  the  ship  belongs ;  for  a 
vessel  is  considered  to  belong  to  the  coimtry  under  the  peuss 
and  colours  of  which  she  sails  (/). 

One  of  the  most  usual  proofs  of  a  breach  of  the  warranty  of  Proof  of 
neutrality  is  a  sentence  of  condemnation  pronounced  by  a  foreign  ^  * 

Prize  Court  of  competent  jurisdiction,  on  the  ground  of  an 
infraction  of  neutrality.    It  is  now  well  settled  that  the  sentence 


(c)  GarreUv,  Kensington,  ST.  B.  230. 
This  rule  must  be  confined,  howerer, 
to  the  acts  of  the  assured  or  his  agents ; 
a  policy  on  goods  is  not  vitiated  by  a 
negligent  omission  on  the  part  of  the 
mMter  of  the  vessel  in  which  they  are 
shipped,  to  procure  proper  papers. 
Carruthers  v.  Gray,  3  Camp.  142 ;  16 
East,  35.  See  also  Dent  v.  SmUh, 
L.  B.,  4  Q.  B.  414. 

(d)  Eden  v.  Farkineon,  2  Doug.  732; 
Tysony,  Oumey,  3  T.  B.  477. 

{e)  See  the  judgment  in  Sillem  v. 
ThomUmy  3  £.  &  B.  883. 

( n  The  Maria,  1  Bob.  340 ;  1  Ar- 
nould  on  Ins.  669  (2nd  edit.) ;  Phillips 
on  Ins.  c.  9,  s.  8,  and  the  American 
cases  cited  there. 


07)  Baring  v.  Clagett,  3  B.  &  P.  201. 

(A)  Bieh  V.  Parker,  7  T.  B.  705; 
Barzillay  v.  Lewie,  2  Park  on  Ins.  526; 
3  Doug.  126 ;  Baring  v.  Clagett,  ubi  sup. 

(i)  Bich  V.  Parker,  ubi  supra;  see 
also  Bird  v.  AppUton,  8  T.  B.  562. 

{k)  Ante,  pp.  139—143. 

(0  The  Vigilantia,  1  Bob.  13 ;  The 
Vrow  Elizabeth,  5  Bob.  2 ;  The  Success, 
1  Dods.  131.  This  is,  however,  only 
a  presumption  which  may  be  rebutted. 
See  B.  V.  BJomsen,  10  Cox,  C.  C.  74  ; 
34  L.  J.,  M.  C.  180.  See  also  The 
Princess  Charlotte,  Br.  &  L.  75.  With 
respect  to  the  csirgo,  it  is,  by  the  law 
of  this  country,  otherwise.  See  The 
Elizabeth  and  The  Vreede  Seholtys,  5 
Bob.  5,  note. 
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Effect  of  MQ-  of  such  a  Court,  being  an  adjudioation  upon  the  status  of  the 
Comrt.  ^^^^  property,  is  conclusive  as  against  all  the  world,  as  to  every  fact 
upon  which  the  judgment  of  the  Court  proceeds,  and  which 
appears  clearly  on  the  face  of  the  sentence  (m) ;  even  cdthough 
it  may  appear  on  the  face  of  the  sentence  that  the  conclu- 
sion stated  therein  was  arrived  at  by  the  adoption  of  rules  of 
evidence  which  are  peculiar  to  the  country  in  which  the  ship 
was  condemned  (n). 

But  if  the  ground  upon  which  the  Court  rests  its  adjudica- 
tion, and  declares  the  vessel  to  be  a  valid  prize,  is  one  which 
shows  that,  according  to  the  law  of  nations,  there  has  been,  or 
may  have  been,  no  infraction  of  neutrality, — as,  for  instance,  if 
it  appear  on  the  face  of  the  sentence,  either  that  the  vessel  tvas 
condemned,  or  that  it  is  doubtful  whether  she  teas  not  condemned 
for  the  contravention  of  a  regulation  imposed,  not  by  the  law  of 
nations,  but  by  an  arbitrary  ordinance  of  the  capturing  power 
not  assented  to  by  the  neutral  state, — ^the  sentence  is  not  con- 
clusive to  prove  the  breach  of  warranty  (o).  The  ground  upon 
which  the  condemnation  proceeds  must  appear  on  the  face  of 
the  sentence  to  be  free  from  doubt  and  ambiguity;  if  it  is  left 
in  uncertainty,  or  can  be  collected  by  inference  only  {p)y  or  if. 


(m)  See  the  judgment  of  Lord  El- 
lenborough  in  Bolton  y.  Gladstone^  5 
East,  160 ;  Baring  y.  Clagett^  ubi  supra; 
Lothian  y.  Henderson,  ib.  499 ;  Garrets 
y.  Kensington,  8  T.  R.  230;  the  judg- 
ment of  Tindal,  C.  J.,  in  Dalgleish  y. 
Hodgson,  7  Bing.  504 ;  and  Haveloek  y. 
Loekumd,  8  T.  B.  276 ;  see  also  ante, 
p.  67,  note  (a).  This  subject  is  fully 
discussed  in  the  notes  to  The  Duchess  of 
Kingston's  Case^  2  Smith,  L.  C.  826, 
7th  ed. 

in)  Bolton  y.  Gladstone,  2  Taunt.  85. 

(o)  Bemardi  y.  Motteux,  2  Doug. 
574 ;  Follard  y.  Bell,  8  T.  R.  434 ; 
Bird  V.  Appleton,  ib.  662;  Price  y. 
Bell,  1  East,  663 ;  Sifken  y.  Lee,  2  N. 
R.  484,  and  the  judgment  of  Lord 
Alvanlej  in  Baring  y.  Clagett,  3  B.  & 
P.  201.  It  is  necessary  to  recollect, 
in  considering  the  effect  of  the  sen- 
tences of  foreign  Courts  of  Prize  as 
eyidence  of  a  breach  of  the  warranty 
of  neutrality,  that  there  is  a  distinc- 
tion between  the  condusiyeness  of  the 
judgment  as  evidence  of  the  facts  tchich 
it  asserts,  and  its  condusiyeness  as 
evidence  of  a  breach  of  the  warranty.  In 
many  cases  the  sentence  of  a  Prize 
Court  may  be  condusiye  as  eyidence 


of  the  specific  facts  alleged  in  it,  and 
yet  those  facts  may  not  show  any 
breach  of  the  warranty.  See  also 
Hobbs  y.  Hemming,  17  0.  B.,  N.  S. 
791 ;  34  L.  J.,  P.  C.  117 ;  36  L.  J., 
C.  P.  117,  and  ante,  p.  67,  note  (a). 
Eyen  if  a  foreign  Court  proceeding 
within  its  jurisdiction  should  come 
to  an  erroneous  conclusion  on  the 
questions  either  of  law  or  fact  whidi 
are  submitted  to  it,  its  judgment  in 
rem  can  not  be  impeached  in  our 
Courts.  To  inyalidate  a  foreign  judg- 
ment in  rem  not  contrary  to  natural 
justice,  one  of  two  points  must  be  de- 
dded,  dther  that  the  subject-matter 
was  so  situated  as  not  to  be  within  the 
lawful  control  of  the  State  under  the 
authority  of  which  the  Court  sits,  or 
that  the  soyereign  authority  of  that 
State  has  not  conferred  on  the  Court 
jurisdiction  to  decide  as  to  the  dispo- 
sition of  the  thing.  Castrique  y.  Imerie, 
L.  R.,  4  H.  L.  414 ;  Godard  y.  Gray, 
L.  R.,  6  Q.  B.  139 ;  Meger  y.  BaUi,  1 
C.  P.  D.  368.  See  also  Bousillon  y. 
BousUlon,  14  Ch.  B.  361. 

(p)  See  the  judgment  of  Lawrence, 
J.,  in  Oahert  y.  Bovill,  7  T.  R.  627 ; 
Dalgleish  y.  Hodgson,  7  Bing.  504. 
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although  the  ship  is  declared  ^'a  good  and  valid  prize/'  no 
speciflo  ground  is  stated  upon  which  the  Court  proceeded,  the 
parties  are  not  precluded  from  contesting  the  breach  of  war- 
ranty. The  sentence  of  a  Prize  Court  is  moreover  conclusive 
only  as  to  the  matter  upon  which  it  expressly  decides ;  it  is  not 
so  as  to  the  premises  which  are  stated  in  it  as  leading  to  the 
adjudication  {q).  If  two  grounds  are  stated  in  the  sentence, 
upon  either  of  which  the  Court  may  have  proceeded,  evidence 
will  be  admitted  to  show  that  the  Court  acted,  in  fact,  upon 
one  which  was  insufficient  to  warrant  the  condemnation  (r). 

Another  express  warranty  which  we  have  mentioned  above.  Warranty 
is  that  against  confiscation  or  seizure  of  the  ship  in  her  port  of  {^q^  seiziire 
discharge,   or  against  capture  or  seizure  generally.    A  warranty  ^j^^^*  ^" 
against  confiscation  by  the  government,  in  the  ship's  port  of  capture, 
discharge,  is  not  broken  by  the  seizure  of  the  vessel  in  that  port 
by  the  forces  of  another  state,  cdthough  this  be  done  with  the 
permission  of  the  local  government  (s). 

The  question  which  most  frequently  arises  under  this  warranty 
is  whether  the  ship  was  in  port,  or  not,  at  the  time  of  her  seizure. 
This  is  a  question  of  fact  (t).  The  word  "port"  is  not  to 
be  taken  in  its  narrow  or  strict  legal  sense,  but  rather  as  mean- 
ing the  place  of  discharge  agreed  upon  by  the  assured  and 
underwriters  (u),  A  seizure  in  a  roadstead,  where  vessels  often 
partially  unloaded  before  crossing  a  bar,  was  held  to  be  a  seizure 
in  port  within  the  meaning  of  this  warranty  (x).  So,  when  a 
vessel  was  seized  whilst  anchored  in  the  outer  road  of  a  bar 
harbour,  at  two  miles  distant  from  the  point  at  which  ships 
usually  lay-to  in  order  to  discharge  enough  of  their  cargoes  to 
enable  them  to  pass  the  bar,  it  was  held  that  she  had  arrived  in 
her  port  of  discharge  within  the  meaning  of  the  warranty  (y). 
Where,  however,  a  vessel  was  captured  whilst  anchored  off  the 
port,  three  miles  without  the  roadstead  within  which  ships  were 
accustomed  to  unload  in  order  to  cross  the  bar  into  the  inner 
harbour,  it  was  held  otherwise  (z).    This  warranty  is  not  broken 

{q)  Chriiiie  y.  Seeretan,  8  T.  R.  192.  East,  296  ;  Jarman  y.  Coape^  2  Camp, 

(r)  Bemardi  y.   Motieux,  2    Doug.  613 ;  13  East,  394. 
674.  (x)  Maydhew  y.  Seottf  3  Gamp.  205 

Levi  y.  Alnuii^  15  East,  267.  see  also  Ormev.  Taylor,  ib.  204. 
Seyner  y.  Fear8<m,  4  Taunt.  662.  iy)  Lalgleiih  y.  Brooke^  uH  tupra. 


it)  Levi  y.  AlntUt,  15  East,  267.  see  also  Ormey,  Taylor,  ib,  204. 

m  Beyner  y.  Pearson,  4  Taunt.  662.  iv)  Lalgleieh  y.  Brooke,  uH  eu^ 

\u)  See  the  judgment  of  Lord  £1-  (z)  Levy  y.  Vaughan,  4  Taunt.  387. 


leuDorough  in  Lalgleieh  y.  Brooke,  15 
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where  the  capture  occurs  at  a  place  neither  within  the  actual 
port,  nor  within  that  part  of  the  haven  at  which  vessels  un- 
load (a) ;  and  a  capture  by  a  force  issuiag  from  the  port  of  dis- 
charge (6),  or  on  the  high  seas,  or  within  the  headlands  of  a 
river,  where  there  is  no  port  or  place  of  unloading  (c),  is  not 
within  the  warranty. 

A  warranty  against  ^'capture  and  seizure  and  the  conse- 
quences of  any  attempt  thereof,"  is  not  confined  to  legal  capture 
or  seizure ;  therefore  where  an  English  ship,  insured  by  a  policy 
which  contained  such  a  warranty,  was  fired  into  from  a  Russian 
fort  and  sunk,  there  being  then  no  war  between  England  and 
Bussia,  it  was  held  that  the  underwriters  were  protected  by  the 
warranty  {d).  So,  where  coolie  emigrants  piratically  ran  away 
with  the  ship  and  stores,  it  was  held  that  the  underwriters  of 
a  policy  on  the  stores  were  protected  by  a  warranty  against 
"  capture  or  seizure  "  {e). 

If  the  vessel  insured  under  a  policy  containing  a  warranty 
against  capture  in  port,  goes  to  a  port  out  of  &e  course  of 
her  voyage  in  order  to  avoid  capture  in  port ;  the  underwriters 
are  discharged  (/). 

Implied  war*  The  assured  in  effecting  an  insurance  for  a  voyage  is  taken  by 
""^^^  "^  li  ^^^  impliedly  to  warrant  that  the  vessel  shall  be  seaworthy  at  the 
that  ship  aea-  commencement  of  the  risk  {g).  Unless  this  were  so  the  conse* 
^^    ^*  quences  would  be  very  mischievous,  for  the  effect  of  insurance 

would  be  to  render  those  iuterested  in  the  ship  careless  as  to 
her  condition,  and  as  to  the  lives  of  the  persons  engaged  in 


{a)  Keyser  y.  Seott,  4  Taunt.  660; 
see  also  Whitwell  v.  ffarriaon,  2  Ex. 
127. 

[b)  Mellish  v.  Staniforth,  3  Taunt. 
499 ;  see  also  Broum  v.  Tiemeyy  1  Taunt. 

617. 

{c)  Baring  v.  Vaux,  2  Camp.  641. 

\d)  Powell  Y.  Ki/de,  6  E.  &  B.  607. 
SeeaXBoIonidesv,  The  Universal  Marine 
Insurance  Company,  14  C.  B.,  N.  S.  259, 
and  ante,  p.  483,  note  (r),  as  to  what  is 
a  loss  by  a  consequence  of  hostilities. 

(e)  Kleinwort  v.  Shepherd,  1  E.  &  E. 

447. 

(/)  (yBeilly  v.  The  Royal  Exchange 
Assurance  Company,  4  Camp.  246. 

(g)  See  1  Park,  on  Ins.  332—362,  and 
the  judgment  of  the  Exchequer  Cham- 
ber in  Small  y.  Oibson,  16  Q.  B.  166. 
See  also  Oi^son  y.  SmaU,  4  H.  of  L.  C. 


363  ;  and  Dudgeon  y.  Pembroke,  2  App. 
Cas.  284.  This  implied  warranty  ap- 
plies only  to  the  commencement  of  the 
Yoyagpe,  but  if,  during  the  voyage,  the 
assured  does  any  act  voluntaruy,  by 
which  the  ship  is  made  unseawoithy, 
and  a  loss  thereby  ensues,  the  under- 
writer is  not  liable.  See  the  i udgment 
in  Sillem  v.  Thornton,  3  E.  &  B.  883. 
See  also  Hollingworth  y.  Brodrick,  7 
A.  &  E.  40.  It  does  not  extend  to 
lighters  by  which  the  cargo  is  landed. 
lane  y.  Nixm,  L.  R.,  1  C.  P.  412. 
The  onus  probandi  that  a  yessel  is  un- 
seaworthy  lies  on  the  underwriter. 
Davidson  y.  Bumand,  L.  R.,  4  C.  P. 
117.  See  also  Pickup  y.  The  Thames 
Insurance  Company,  3  Q.  B.  D.  694, 
post,  p.  609,  note(^). 
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nayigating  her  (m).    Such  a  warranty  is  implied,  although  the 
insurance  is  on  salvage  (n). 

The  warranty  of  seaworthiness  in  a  voyage  policy  is,  so  far  At  what 
at  least  as  the  state  of  the  ship  and  her  equipment  are  con-  ^^ranty 
cemed,  confined  to  the  commencement  of  the  risk  or  of  each  attachee. 
stage  of  the  risk.    The  risk  commences  at  the  port,  when  the 
insurance  is  '^  at  and  from"  a  particular  port,  and  at  the  com- 
mencement of  the  voyage,  when  the  insurance  is  «  from  "  a  given 
port  (o).     If  the  ship  is  seaworthy  at  this  time,  although  she 
becomes  otherwise  immediately  afterwards,  the  warranty  is  com- 
plied  with  (p) ;  for  the  assured  cannot  know  in  what  condition 
the  vessel  may  be  after  leaving  port  (q). 

Where  the  voyage  out  and  home  is  insured,  and  the  contract 
is  an  entire  one,  cdthough  the  ship  is  to  touch  at  several  ports, 
the  warranty  is  complied  with  if  the  ship  be  seaworthy  when  she 
first  sails  on  the  voyage,  cdthough  she  is  not  so  on  leaving  the 
intermediate  ports  (r). 

As  in  the  case  of  all  other  warranties,  the  knowledge  or 
ignorance  of  the  assured  with  reference  to  the  fact  warranted  is 
immaterial:  therefore  if  the  vessel  was,  in  fact,  unseaworthy 
at  the  commencement  of  the  risk,  the  policy  is  avoided,  not- 
withstanding the  bona  fides  and  honesty  of  the  assured  («). 
As  in  other  such  cases,  it  is  also  immaterial  to  what  cause  the 
loss  was  attributable ;  for  the  warranty  of  seaworthiness,  like 
every  other  warranty,  is  a  condition  on  the  non-performance  of 
which  the  policy  is  void,  whether  the  loss  be  occasioned  by  the 
Tmseaworthiness  or  by  any  other  cause  {t). 

(m)  See  the  judgment  of  Lord  Redes-  of  fact,  and  to  treat  it  when  directing 

dale  in  Wilkie  y.  Geddes^  3  Dow,  60.  a  jury  as  a  presumption  of  law  would 

in)  Knill  y.  Hooper  j  2  H.  &  N.  277.  be  a  misdirection.  Piekupy,  The  Thames 

[o)  See  the  judgment  in  Small  y.  Gib'  Insurance  Company^  3  Q.  B.  D.  694.     If 

fon,  16  Q.  B.  156  ;  The  Quebec  Marine  the  subsequent  unseaworthiness  arises 

Inswanee  Company  y.   The  Commercial  immediately  from  the  act  of  the  assured 

Bank  of  Canada,  L.  R.,  3  P.  C.  234 ;  himself,  the  underwriter  will  be  dis- 

HoUingworthY,Brodriek,*J A.k'E,^^;  charged.    See   the    cases  cited   ante, 

and   &e    cases   dted  infra,    p.   611,  p.  482. 

note  ( /).  (^  See  the  judgment  of  Lord  Mans- 

{p)  Seethe  judgment  of  LordEldon  field  in  The  Earl  of  March  y.  Figot,  6 

in  Watson  y.  Clark,  1  Dow,  336,  where  Burr.  2802. 

it  was  said  that  if  the  inability  of  a  (r)  Bermon  y.  Woodbridgs,  2  Doug, 

ship  to  proceed  on  her  yoyage  become  781 ;  see  ante,  p.  373,  as  to  single  and 

eyident  shortly  after  her  sailing,  the  double  yoyages. 

presumption  of  law  is  that  it  arose  from  (s)  Lee  y .  Beach,  1  Park  on  Ins.  342 ; 

causes  existing  before  she  set  sail,  and  Oliver  y.  CooUy,  ib,  343 ;  see  also  the 

that  in  such  a  case  the  burden  of  proof  judgment  of  Lord  Eldon  in  Douglas  y. 

is  shifted,  and  it  rests  with  the  assured  Scougall,  4  Dow,  276. 

to  show  tiiat  the  inability  arose  from  (Q  See  the  judgment  of  the  Exohe- 

oausesarisingsubsequently.  This,  how-  quer  Chamber  ia  SmaU  y.  Gibson,  ubi 

eyer,  is  more  properly  a  presumption  supra» 
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What  oon- 

BtitatesBea- 

woithinefla. 


SeftworthinesB 
relatiTe  to 
character  of 
yessdand 
nature  of 
▼oyage. 


By  fieaworthineBS  is  meant  a  fit  state  at  the  time  of  sailing 
as  to  repairs,  equipment,  and  crew,  and  in  all  other  respects, 
to  enooimter  the  ordinary  perils  of  the  voyage  insured  {u).  The 
ship  musty  generally,  be  staunoh,  strong,  of  sound  materials  (x), 
and  of  a  proper  construction  (y) ;  nor  may  she  be  loaded  mth 
a  greater  cargo  than  she  can  safely  carry  (s).  Where  a  deck 
cargo  was  insured,  it  was  held  that  the  warranty  of  seaworthi- 
ness was  not  complied  with  by  proving  that  the  ship  could 
encounter  ordinary  rough  weather  with  safety  to  herself,  because 
the  deck  cargo  could  be  readily  jettisoned  in  case  of  need  {a). 

The  ship's  anchors  and  cables  must  be  sufficient  (i),  and  she 
must  be  properly  equipped  with  sails  and  other  stores  (c).  It  is 
not  always  enough  that  a  ship  is  supplied  with  such  sails  as  are 
essential  to  her  safety  from  the  perils  of  the  sea,  since  in  time 
of  war  she  must  be  able  to  keep  up  with  convoy  and  avoid 
capture  (d). 

The  warranty  of  seaworthines^-is  relative  to  the  character  of 
the  vessd  and  nature  of  the  voyage.    If  a  vessel  be  insured  "  at 


(tt)  See  per  Parke,  B.,  in  Dixon  v. 
SadUr,  6  M.  &  W.  414.  Proof  of  this 
warranty  is  sometimes  waived  hj  an 
admission  on  the  part  of  the  nnder- 
wiiter  that  the  ship  is  seaworthy.  See 
I*arJiU  y.  Thompson^  13  M.  &  W.  392 ; 
Fhillipt  y.  JVaim^,  4  C  B.  343;  Dupant 
de  Nemours  y.  Vance,  19  How.  (Ameri- 
can), 162. 

(«)  Douglas  y.  Seougall,  4  Bow,  276  ; 
and  see  ante,  pp.  73,  311. 

(y)  Watt  y.  Morris,  1  Dow,  32.  In 
this  case  a  yessel  without  Imees  was 
held  to  be  nnseaworthy  for  a  foreign 
yoyage. 

\z)  Weir  y.  Aberdsin,  2  B.  &  A.  320. 
It  might  be  inferred  from  the  expres- 
sions used  in  the  judgment  in  this  case 
that  the  policy  is  not  ayoided  if  an  un- 
seawortiuness  existing  at  the  com- 
mencement of  the  yoyage  is  remedied 
before  any  actual  loss  occurs.  But  the 
facts  of  this  case  were  peculiar,  and  the 
general  rule  is  clearly  otherwise.  See 
FoTihaio  y.  Ckabert,  3  B.  &B.  158;  The 
Quebec  Marine  Insurance  Company  y.  The 
Commercial  Bank  of  Canada,  L.  B.,  3 
P.  G.  234.  And  considering  the  nature 
of  a  warranty,  it  is  difficult  to  see  that, 
eyen  in  cases  of  unseaworthiness  re- 
sulting only  from  mistake  or  accident, 
there  can  be  any  exception  of  this  sort. 
See  also  M^Zanahan  y.  The  Universal 
Insurance  Company,  I  Peters  (American) 
Bep.  170. 

(a)  i>afti0l^y.JEram#,L.E.,lOO.P.l. 


{b)  Wilkie  y.  Geddes,  3  Dow,  67. 
Where  one  of  the  rules  of  an  insurance 
club  required  that  aU  chain  cables 
should  be  tested,  it  was  held  that  the 
testing  of  the  cables  was  not  a  condi- 
tion precedent,  but  only  a  direction  to 
the  committee  as  to  what  they  were  to 
point  their  attention  to.  Harrison  y. 
Douglas,  3  A.  &  E.  396.  But  where 
one  of  the  rules  was,  that  unless  cer- 
tain stores  were  proyided  the  ship 
should  not  be  insured,  it  was  held  that 
the  effect  of  a  noncompliance  with  this 
proyision  was  to  render  the  ship  un- 
seaworthy.  Stewart  y.  Wilson,  12  M. 
&  W.  11.  See  also  supra,  p.  73.  AU 
anchors,  in  the  case  of  British  ships 
aboye  a  certain  %ize,  and  aU  chain 
cables  must  now  be  tested  and  stamped. 
The  Chain  Cables  and  Anchors  Act, 
1874,  37  &  38  Vict.  c.  61,  s.  3  (Ap- 
pendix, p.  cccxxyii.) 

(a)  Wedderbum  y.  Bell,  1  Camp.  1. 
It  would  seem  that,  apart  from  any 
obligation  to  conform  to  any  statutory 
regulations  on  the  subject,  a  reasonably 
si^oient  supply  of  medicine  ought  to 
be  on  board.  See  Woolf  y.  Clagett,  3 
Esp.  267.  The  M.  S.  Act,  1867,  con- 
tains proyisions  as  to  the  medicines, 
&o.,  to  be  carried  on  British  ships. 
See  supra,  p.  206. 

(d)  See  the  obseryations  of  Lord 
Ellenborough  in  Wedderbum  y.  Bell, 
ubi  supra. 


INSURANCE. 


611 


and  from  a  port/'  she  need  not  be,  while  in  port,  in  a  fit 
condition  to  go  to  sea.  The  warranty  is  complied  with  if  while 
there  she  is  in  such  a  condition  as  to  enable  her  to  lie  in  reason- 
able security  till  she  is  propeiiy  repaired,  or  otherwise  fitted  out 
for  the  voyage  {e).  So,  if  the  voyage  be  such  as  to  require  a 
different  complement  of  men,  or  different  state  of  equipment,  in 
separate  parts  of  it,  as,  if  the  voyage  be  down  a  canal  or  river,  and 
thence  in  the  open  sea,  it  is  enough  if  the  vessel  is,  at  the  com- 
mencement of  each  stage  of  the  navigation,  properly  manned 
and  equipped  for  it  (/).  A  vessel  was  built  in  this  country 
for  the  purpose  of  navigating  shallow  rivers  in  India,  and 
was  insured  for  the  voyage  out.  All  means  were  used,  by 
temporary  appliances,  to  render  her  as  fit  as  possible  for  the 
voyage;  but,  by  reason  of  her  construction,  it  was  found 
impossible  to  render  her  absolutely  fit  for  the  ordinary  perils  of 
a  sea  voyage.  The  imderwriters  had  full  knowledge  of  the 
circimistances,  and  received  an^xtra  premium  on  account  of  the 
nature  of  the  risk.  Under  these  circumstances  it  was  held, 
that  the  extent  of  the  warranty  of  seaworthiness  was  relative  to 
the  capacity  in  this  respect  of  the  vessel  insured,  and  therefore 
that  it  was  satisfied  by  her  being,  at  the  commencement  of  the 
risk,  as  seaworthy  as  she  could  then  be  made  (g). 

The  ship  must  be  provided  with  a  master  of  competent  skill.  Competent 
acquainted  with  the  navigation,  and  the  ports  for  which  she  is 
bound  (A).  Where  a  captain  had  gone  on  board  ill  without 
taking  any  one  who  was  competent  to  take  charge  of  the  ship, 
the  jury  were  directed  that  if,  in  their  opinion,  considering  the 
length  of  the  voyage,  and  the  circumstances  under  which  it  was 
undertaken,  the  ship  was  not  sufficiently  manned,  they  must 
find  for  the  und^writers  (t). 


{e)  FartMterY,  Q<maini,  2  Gamp.  235 ; 
Foriea  t.  Wilton,  1  Park  on  Ins.  344, 
note;  Sibbert  t.  Martin,  ib.;  Smith  y. 
Surridge,  4  Esp.  25 ;  Annm  t.  Wood' 
man,  3  Taunt.  299. 

(/)  Dixon  T.  Sadler,  6  M.  &  W.  414 ; 
Btceard  v.  Shepherd,  14  Moore,  P.  0. 0. 
471 ;  Bouillon  Y,  Zupton,  16  0.  B.,  N.  S. 
116;  33' L.  J.,  0.  P.  37;  The  Quebec 
Marine  Ineuranee  Company  y.  The  Com' 
mereial  Bank  of  Canada,  L.  B.,  3  P.  0. 
234. 

(ff)  Bwrsfee  y.  Wiekham,  3  B.  &  S.  669 ; 
S3  it,  J.,  Q.  B.  17 ;  Clapham  y.  Lang' 
ton,  5  B.  &  S.  729 ;  34  L.  J.,  Q.  B.  46. 

(A)  Tait  y.  Levi,  14  East,  481 ;  see 
also  ante,  p.  75. 

(t)  Cliford  y.  Munter^  Moo.  &  Malk. 


103 ;  S.  C,  3  C.  &  P.  16.  The  correct- 
ness of  this  ruling  has  been  doubted  in 
America.  Mr.  Chancellor  Kent,  in 
noticing  it,  remarks,  that  the  wananty 
of  seaworthiness  '  *  would  seem  to  imply 
no  more  than  that  the  assured  must 
haye  a  sound  and  weU-equipped  yessel 
with  reference  to  the  yojage,  and  haye 
a  competent  person  as  muter,  a  com- 
petent person  as  mate,  and  a  competent 
crew  as  seamen.''  See  3  Kent  Com. 
287,  note  {a).  It  must  be  obseryed, 
howeyer,  that,  in  Clifford  y .  Hunter,  the 
captain  was  iU  when  he  went  on  board, 
and  it  may  be  doubted,  looking  at  the 
peculiar  circumstances  of  the  case, 
whether  Lord  Tenterden  meant  to  lay- 
down  the  general  propodtioii  which 
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A  competent  and  sufficiently  nmnerons  crew  mnst  be  en* 
gaged  for  the  voyage  (k).  But  this  warranty  does  not  include 
an  undertaking  that  the  master  or  crew  shall  do  their  duty 
during  the  voyage.  Their  negligence  or  misconduct  therefore 
is  no  breach  of  the  warranty  of  seaworthiness  (/).  Where  the 
master  and  crew  negligently  and  improperly  threw  overboard 
ballast,  whereby  the  vessel  became  unseaworthy,  and  was  lost 
by  a  peril  of  the  sea,  it  was  held  that  the  imderwriters  were 
liable  (m).  When  a  ship  on  a  voyage  from  Cuba  to  Liverpool 
sailed  with  eight  men  for  Liverpool  and  two  for  Jamaica,  and 
touched  at  Jamaica  to  land  the  two  men  and  procure  others,  it 
was  held  that  she  was  not  seaworthy  for  the  whole  voyage  when 
she  sailed,  although  it  was  impossible  at  Cuba  to  procure  the 
proper  complement  of  men  for  the  voyage  (n).  A  mere  non-com- 
pliance with  the  provisions  of  the  existing  statutory  enactments 
respecting  the  agreement  with  the  crew  does  not,  however,  it 
would  seem,  constitute  unseaworthiness  (o).  Where  a  whaler, 
which  was  insured  with  liberty  to  chase  and  capture  prizes,  had 
at  the  time  of  insurance  lost  some  of  her  crew  by  death  and 
casualties,  so  as  to  be  unable  to  carry  out  all  the  purposes  of 
her  voyage,  it  was  ruled  at  Nisi  Prius  that  she  might  be  deemed 
seaworthy,  if  she  had  a  competent  crew  to  pursue  any  part  of 
her  adventure  and  to  navigate  the  vessel  home  (p). 

The  vessel  must  also  usually  be  provided  with  a  pilot  of 
competent  skill  in  those  places  where  the  nature  of  the  naviga- 
tion renders  one  necessary  (^).  On  leaving  a  harbour  abroad 
where  there  is  an  establishment  of  pilots,  the  duty  of  procuring 
one  is  clear  (r).  Where  it  is  not  practicable  to  procure  one 
on  entering  port,  it  is  sufficient,  if  due  diligence  to  obtain  one 
is  used  (a). 


has  been  aometiinefl  attribated  to  him. 
As  to  whether  a  British  ship  proceedinff 
to  sea  without  oertaficated  officers  and 
thereby  infringing  theM.  S.  Aot,  1864, 
8.  186,  would  oe  ''iin8eawori;h7,*'  see 
FartMT  Y.  Leffff,  7  T.  B.  186,  and  the 
cases  cited  iupra,  p.  76,  note  (r). 

(k)  Shore  y.  BmtaUf  7  B.  &  C.  798, 
note.  And  see  the  judgement  of  Lord 
Penzance  in  Dudgton  y.  Bmbroke^  2 
App.  Cas.  297. 

(/)  Butk  y.  The  Royal  Bxehtmge  In^ 
mran^ee  Company^  2  B.  ft  Aid.  73 ;  Walker 
y.  Maitland,  6  B.  &  Aid.  171 ;  Holdt^ 
worth  V.  Wiee,  7  B.  ft  0.  794  ;  Shore  y. 
Benioll,  7  B.  ft  G.  798,  note ;  Biehop  y. 
Feniland,  7  B.  ft  G.  219 ;  Dixon  y.  SadUr, 
6  M.  ft  W.  406;  S,  C,  8  M.  ft  W.  895; 


see  also  Phillips  y.  Eeadlam^  2  B.  ft  Ad. 
380. 

(m)  Dixon  y.  Sadler ^  ubi  eupra;  see 
also  Bedihan  y.  Wilton,  14  M.  ft  W.  476. 

(ft)  Forthaw  y.  Chahert,  3  B.  ft  B.  168. 

(0)  Bedmondy,  SmUh,  7  M.  ft  a.  467. 

(p)  Suekay.  Thornton,  Holt,  30. 

(q)  Law  y.  ffoUingeuwrth,  7  T.  B. 
160.  The  principle  on  whidb  this  case 
is  decided  is  oorroct,  bnt  as  a  decision 
on  the  particnlar  facts  it  most  be  con- 
sidered to  be  oyemiled.  See  the  judg* 
ment  in  Dixon  y.  Sadler,  6  M.  ft  W. 
416 ;  see  also  ante,  p.  249. 

(r)  See  the  jndgment  of  Lord  Ten- 
teiden  in  Fhillipa  y.  Eeadlam,  2  B.  ft 
Ad.  382. 

(«)  PhilUpe  y.  FTeadlam,  ubi  eupra* 
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Since  tme  policies  have  become  more  common  in  this  coimtry  Absence  of 
the  question  has  frequently  arisen  how  far  any  warranty  of  sea-  J^^ty  inTSe 
worthiness  is  implied  in  them,  and  it  has  been  contended  that  ^licies  that 
even  if  there  be  in  these  policies  no  such  general  warranty  as  worthy, 
exists  in  voyage  policies^  still  that  a  warranty  of  seaworthiness  at 
the  commencement  of  the  risk,  so  far  as  lies  in  the  power  of  the 
assured  to  effect  it,  ought  to  be  implied ;  so  that  if  the  ship  had 
met  with  damage  before,  and  could  have  been  repaired  by  the 
exercise  of  reasonable  care  and  pains,  and  was  not,  the  policy, 
even  though  a  time  policy,  would  not  attach  («). 

It  has  now,  however,  been  decided  by  the  House  of  Lords 
that  in  a  time  policy  there  is  no  implied  warranty  of  sea- 
worthiness {t).  It  has  also  been  held  that  there  is  no  such 
warranty  although  the  policy  be  effected  on  an  outward  bound 
ship  lying  in  a  British  port  at  which  the  insuring  owner 
resides  {u).  It  was  also  held  in  the  same  case  that  a  plea 
alleging  that  the  assured  had  knowingly,  wilfully  and  im- 
properly sent  the  ship  out  to  sea  in  an  unseaworthy  state, 
and  when  she  was  not  in  a  fit  and  proper  condition  safely  to 
go  to  sea,  afforded  no  answer  to  the  action,  the  declaration 
alleging  that  the  loss  had  been  caused  by  perils  of  the  sea, 
and  the  plea  containing  no  averment  that  the  loss  had  been  occa- 


(«)  See  the  judgment  in  Small  v.  Oib' 
$on,  16  Q.  B.  160,  161,  and  the  obser- 
vations of  Lord  St.  Leonards,  Lord 
Campbell,  Maule,  J.,  and  Martin,  B., 
in  Gibson  v.  Smallf  4  H.  of  L.  Cases, 
363.  Where  at  the  time  a  time 
policy  was  made,  and,  unknown  to  the 
parties  thereto,  the  tdiip,  the  subject 
of  the  insurance,  had  been  injured,  and 
partly  in  consequence  afterwards  went 
to  pieces  in  a  storm  during'  the  continu- 
ance of  the  risk,  it  was  held  that,  in  the 
absence  of  fraud,  the  policy  attached, 
and  the  underwriters  were  liable. 
Barker  v.  JoMon,  L.  B.,  3  C.  P.  303. 

{t)  Oibwn  y.  Small,  4  H.  of  L.  Cases, 
353;  Dudgeon  y.  Fembrokef  L.  R., 
9  Q.  B.  681 ;  1  Q.  B.  D.  96 ;  2  App. 
Cas.  284,  where  the  whole  question  of 
tiie  implied  warranty  of  seaworthiness 
as  applicable  to  time  policies  was  much 
considered.  The  appbcation  of  the  rule 
laid  down  in  Oibeon  y.  Small  was  by 
some  members  of  the  Court  of  Appeal 
limited.  The  decision  of  the  House  of 
Lords,  howeyer,  distinctly  set  at  rest 
all  doubt  upon  the  subject,  affirming 
that  in  a  time  policy  there  is  no  war- 
ranty of  sef^worthiness,  and  that  the 

M.P. 


owner  is  disentitled  to  recoyer  only  if 
he  knowingly  and  wilfully  sends  his 
ship  to  sea  in  an  unseaworthy  condi- 
tion. In  Jenkins  y.  Meycoek,  8  Moore's 
P.  C.  C.  361,  it  was  held  that  eyen  if 
there  were  any  warranty  of  seaworthi- 
ness in  a  time  policy,  such  a  warranty 
would  not  continue  after  the  com- 
mencement of  the  voya^,  but  would 
be  satisfied  by  the  ship  bemg  seaworthy 
at  the  commencement  of  the  risk.  See 
also  Michael  y.  Tredwin,  17  C.  B.  661, 
the  facts  of  which  case  came  within  the 
principle  of  Gibson  y.  Small.  Since  the 
decision  of  the  cases  aboye  cited,  it  may 
be  taken  that  a  warranty  of  seaworthi- 
ness is  in  no  case  implied  in  a  time 
policy.  See  also  HoUingworth  y.  Brod^ 
drickf  7  A.  &  E.  40.  It  appears  that  the 
expression  ** good, "which  is  used  in 
these  and  other  policies  in  describing 
the  ship,  is  a  merely  commendatory 
expression,  and  that  no  warranty  is  to 
be  implied  from  its  use.  See  the  judg- 
ment m  Gibson  y.  Small,  cited  aboye. 

(u)  Thompson  y.  Hopper,  6  E.  &'  B. 
172,  dissentiente  Erie,  J.  See  also 
Faweus  y.  Sarsjteld,  ib.  192. 

L  L 


614 


IK8URANCE. 


Bioned  by  the  iinBeaworthineBs  {v).  A  plea  containing  the  same 
allegations,  and  further  averring  that  the  assured  "  inrongfolly 
and  improperly  caused  and  permitted  the  ship  to  be  and  remain 
on  the  high  seas,  near  to  the  sea  shore,  for  a  great  length  of 
time,  in  the  state  and  condition  aforesaid,  and  without  a  master, 
and  mthout  a  proper  crew  to  manage  and  navigate  her  on  her 
said  voyage,  during  which  time  the  ship,  by  reason  of  the 
premises,  was  wrecked,"  was  held  to  be  good ;  since  it  showed 
that  the  loss  had  resulted  from  the  wrongful  acts  of  the  assured, 
although  the  perils  of  the  sea  might  be  the  proximate  cause  of 
it  (v) :  but  the  jury  having  found  that  the  immediate  cause  of 
the  loss  was  not  the  unseaworthiness,  it  was  held  that  the 
underwriter  was  liable ;  and  further,  that  the  judge  acted 
correctly  in  not  leaving  to  the  jury  any  question  upon  evidence 
which  was  adduced  to  show  that  although  the  unseaworthiness 
was  not  the  immediate  cause  of  the  loss,  still  the  loss  would  not 
have  occurred  if  the  ship  had  been  seaworthy  when  she  went  to 
Bea(:F). 

Even  the  absence  of  a  warranty  of  seaworthiness,  the  under- 

writer  is  not  responrible  in  any  case  for  loss  or  damage  arising 

solely  by  reason  of  the  shipowner  having  knowingly  sent  the 

ship  to  sea  in  an  xmseaworthy  state  (y). 

Absence  of  There  is  no  implied  warranty  in  a  voyage  policy  of  the 

ra^ties  of^"    ownership  of  a  vessel  on  which  a  cargo  is  shipped,  so  that  a 

^ership  of    change  of  ownership  and  even  nationality  will  not  vitiate  the 

fitness  of  policy  (2). 

goods.  jj^  ^jjg  ^jj^Q  q£  ^  pQiicy  Qj^  goods,  there  is  no  implied  warranty 

that  they  should  be  in  a  fit  state  to  be  shipped  (a). 


RSPBESBNTA* 
TI0N8. 


A  representation,  as  the  term  is  used  in  insurance  law,  means 
a  statement  either  verbal  or  in  writing,  made  by  the  assured  to 
the  underwriter  of  some  circumstance  connected  with  the  pro- 
posed risk,  and  which  statement  is  either  not  embodied  in  the 
written  contract  of  insurance  at  all,  or,  if  inserted  in  it,  is  not 


(v)  Thompson  y.  Hopp&r,  6  E.  &  B. 
172|  dissentiente  Erie  J, 

(x)  Thompson  y.  Hopper ^  E.,  B.  &  E. 
1038,  in  Cam.  Scaco.,  reyerslng  Thomp^ 
son  y.  Eopper,  6  E.  &  B.  937. 

(y)  Faweua  y.  Sar^ld,  6  E.  &  B. 
192 ;  Thompson  y.  Mcpper,  6  E.  &  B. 
172 ;  1 E.,  B.  &  E.  1038 ;  The  Merchant 
Trading  Company  y.  The  Universal 
Marine    Cotnpany^  not   reported,   but 


cited  in  Dudgeon  v.  Pembroke,  L.  B.,  9 
Q.  B.  696  ;  Dudgeon  y.  Pembroke,  1  Q. 
B.  D.  115  ;  2  App.  Gas.  277  ;  and  The 
West  India  Telegraph  Company  y.  The 
Home  and  Colonial  Ihsuranee  Company^ 
6  Q.  B.  61.    See  also  supra,  p.  482. 

(s)  Dent  y.  Smith,  L.  B.,  4  Q.  B. 
414. 

{a)  Koebel  y.  Saunders,  17  0.  B.,  N. 
S.  71 ;  33  L.  J.,  G.  P.  310. 
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intended  to  be  of  its  essence,  and  consequently  need  not  be 
literally  and  strictly  complied  with  (6).  Representations  differ  How  they 
from  warranties,  inasmuch  as  the  latter  are,  as  we  have  seen,  varonSw. 
integral  parts  of  the  contract ;  they  are  not,  like  representations, 
collateral  to  it,  but  amount  to  conditions  which  must  be  strictly 
complied  with,  and  on  the  non-performance  of  which  the  con- 
tract is  void  (c). 

Bepresentations  either  amoimt  to  direct  assertions  by  the  Different 
assured  as  to  the  past,  present,  or  future  existence  of  particular  ^2oitotio» 
facts,  or  to  statements  by  him  of  his  information,  expectation,  or 
belief  as  to  such  facts. 

Bepresentations,  to  be  binding,  must  also  be  made  when  the 
policy  is  effected  (rf),  or  during  the  negotiation  for  it  (e), 

Bepresentations  are  admissible  to  add  to  or  to  explain  the  when  admis- 
policy,  but  not  to  contradict  it.  Thus,  where  the  policy  reserved  ^^^^  ®^" 
leave  to  "  touch  at "  the  Cape  de  Verd  Islands,  a  letter  showing 
that  the  intention  was  to  permit  the  ship  to  take  in  salt  there, 
and  which  had  been  communicated  to  the  underwriters,  was 
admitted  (/).  On  the  other  hand,  in  an  action  on  a  policy  "  at 
and  from  London  to  Berbice,"  it  was  held  that  it  could  not  be 
shown  that  the  risk  was  to  commence  at  sea,  although  a  letter 
was  produced  by  the  broker  to  the  underwriter  when  the  policy 
was  effected,  by  which  it  appeared  that  the  ship  was  out  of  the 
course  from  London  to  Berbice,  and  the  words  "  at  sea "  were 
thereupon  inserted  in  another  part  of  the  policy  {g).  A  repre- 
sentation cannot,  however,  be  objected  to  because  it  supersedes 
an  usage  or  an  implied  warranty  {h). 

A  representation  to  the  first  underwriter  is  considered  as  re-  Effect  of 
peated  to  all  subsequent  underwriters,  since  the  latter  are  sup-  ^  i^t^Lr- 
posed  to  rely  to  some  extent  upon  the  skill  and  discretion  of  the  writer. 


(b)  See  Tatcmm  v.  Watson,  2  Cowp. 
785,  ^e  cases  cited  below,  and  the 
judgment  in  JSehn  y.  Burnett,  in  Cam. 
Scaoo.,  32  L.  J.,  Q.  B.  204,  cited  ante, 
p.  307,  note  (<Q.  The  foUowing  is  an 
mstanoe  of  a  statement  which,  although 
ooouzring  in  the  policy,  was  held  from 
its  natuie  to  amount  only  to  a  repre- 
sentation. Where  the  pohoy  oontamed 
the  words  '*to  return  10/.  per  cent,  for 
convoy  and  arrival,"  these  words  were 
held  to  be  only  a  representation,  and 
not  a  warranty  that  the  ship  would 


sail  with  convoy.  Seid  y.  Harvey,  4 
Dow,  97  ;  see  also  Hodgtan  y.  Miehard* 
son,  1  W.  BL  463 ;  Thompton  y.  Bu' 
ehanan,  4  Brown,  P.  C.  484. 

{e)  Ante,  p.  499. 

(d)  Datvton  y.  Atty,  7  East.  367. 

le)  Edward  y.  Footner,  1  Camp.  630. 

(/)  JJrquhart  v.  Barnard,  1  Taunt. 
450. 

(^)  Bedman  v.  London,  3  Gamp.  603; 
8,  a,  6  Taunt.  462. 


(A)  Duer  on  Ins.,  Leot.  14,  sects.  17 
dl8. 
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first  (t).  Soy  if  the  first  slgnatore  is  fraudulent,  and  merely 
colourable  in  order  to  induce  others  to  underwrite,  the  policy  is 
avoided  (A:).  This  rule  is,  however,  strictly  confined  to  repre- 
sentations made  to  the  first  underwriter.  Representations  made 
to  intermediate  underwriters  are  not  considered  to  be  made  to 
those  who  follow  (/) ;  nor  does  the  rule  apply  to  the  under- 
writers of  a  separate  policy  (m). 


Efl60t  of 

fraud. 


Where  there  is  actual  or  moral  fraud  in  a  material  represen- 
tation the  contract  is  rendered  voidable  upon  the  general  prin- 
ciples applicable  to  ordinary  contracts.  But  the  contract  of 
insurance  being  one  uberrimcB  fidei^  it  is  settled  that  if  a  repre- 
sentation material  to  the  risk  is  substantially  imtrue,  the  policy 
is  thereby  rendered  voidable,  at  the  election  of  the  underwriter, 
even  although  the  misrepresentation  is  not  fraudulent  in  the 
ordinary  sense  of  the  word,  that  is  to  say,  not  untrue  within  the 
knowledge  of  the  party  making  it  {n).     Under  a  plea  in  an 


(t)  Barber  y.  Fletcher^  1  Doug.  305  ; 
and  see  Pawton  v.  Wattwt^  2  Cowp.  786. 
In  Forrester  v.  Pigou^  1  M.  &  S.  13, 
Lord  EUenborough  stated  that  he 
thouffht  this  proposition  must  be  re- 
oeived  with  great  qualification.  In 
Fawton  y.  Watton^  Lord  Mansfield  ap- 
pears to  haye  held  that  the  rule  applied 
to  statements  relating  immediately  to 
the  risk,  such  as  assertions  as  to  whether 
the  ship  is  or  is  not  missing,  but  not  to 
ooUatend  undertakings  relating  to  such 
matters  as  the  number  of  guns  the  ship 
is  to  carry.  See  Dueron  Ins.,  Lect.  14, 
note  11.  Nor  does  the  rule  apply 
where  the  communication  to  the  first 
underwriter  is  of  a  fact  which  increases 
the  risk,  and  is  therefore  made  for  the 
benefit  of  the  underwriter. 

(k)  JFilsan  y.  Duekett,  2  Burr.  1361 ; 
see  also  Whittingham  y.  Thomburgh^  2 
Vem.  206,  and  Sibhald  y.  Hill,  2  Dow, 
263.  In  these  cases  the  first  under- 
writer is  called  '*  a  decoy  duck."  The 
continental  writers  call  hun  *'adolphin" 
who  leaps  that  others  may  follow.  See 
Duer  on  Ins.,  Lect.  14,  s.  23,  note  (6). 

(/)  Bell  y.  Carstairsj  2  Gamp.  643 ; 
Brine  y.  FeatherstonSf  4  Taunt.  869 ;  see 
also  Marsden  y.  Reidy  3  East,  672. 

{m)  Duer  on  Ins.,  Lect.  14,  s.  21. 

(n)  MaedotcallY,  Fraser,  1  Doug.  260 ; 
litzkerbert  y.  Mather^  1 T.  R.  12;  Feise 
y.  Parkinson,  4  Taunt.  640 ;  Holland  y. 
Bwsell,  1  B.  &  S.  424 ;  S.  C.  in  Gam. 
Scaoo.,  4  B.  &  S.  14.  See  also  UrouMart 
y.  Maepkfrmm,  8  App.  Gas.  881 .  In  the 
earlier  cases  misrepresentaUona  were 


held  to  ayoid  the  policy  only  when  they 
were  actually  and  morally  fraudulent, 
that  is,  untrue  in  fact,  and  either  known 
to  be  untrue  by  those  who  made  the  as- 
sertion, or  not  known  by  them  to  be 
true.  It  was  also  held  that  representa- 
tions formed  no  part  of  the  contract. 
See  the  judgment  of  Lord  lidAu^eld  in 
Pawson  y.  Watson,  2  Cowp.  788.  In 
the  later  cases  it  is  still  said  that  a  re- 

Eresentation  is  no  part  of  the  contract, 
ut  it  is  held  that,  eyen  where  tiie  fraud 
is  constructiye  or  legal  only,  as,  for  in- 
stance, where  the  assured  has  no  inten- 
tion to  deceiye  the  underwriter,  but 
innocently  misleads  him  on  a  material 
point,  this  is  sufficient  to  inyalidate  the 
policy.  See  Feise  y.  Parkineon,  and 
Fitzherbert  y.  Mather,  ubi  supra;  also 
Dennistoun  y.  ZUley,  3  Bligh,  202,  and 
the  judgment  of  Willee,  J.,  in  Ander^ 
son  y.  The  Pacijle  Fire  and  Marine  In* 
surance Company,  L.  B.,  7  G.  P.  66.  Mr. 
Duer,  the  American  writer,  in  his  work 
on  Insurance,  objects  tothisyiew,  alleg- 
ing that  the  true  reason  why  amisrepre- 
sentation  yitiates  a  contract  is,  because 
it  is  not  merely  a  collateral  statement, 
but  a  substantive  part  of  the  contract, 
and  that  the  English  authorities  haye 
adopted  the  other  yiew  only  in  order  to 
ayoid  a  yiolation  of  the  rule  that  a 
written  instrument  cannot  be  yaried  by 
parol  statements.  See  Duer  on  Ins., 
Lect.  14,  s.  6.  It  will  be  seen,  howeyer, 
from  the  aboye  statement,  that  the  same 
end  is  arriyed  at  whioheyer  yiew  is 
adopted,  so  that  the  question  is  of  no 
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action  on  a  policy  alleging  a  representation  to  have  been  false  to 
the  knowledge  of  the  assured,  a  concealment  or  representation, 
not  fraudulent  in  the  ordinary  sense,  may  be  shown  (o). 

Bepresentations  which  relate  to  material  facts  must  be  com-  How  far  they 
plied  with.  The  following  are  instances  of  representations,  the  piied  i^th!™" 
substantial  non-compliance  with  which  has  been  held  to  avoid  the 
policy.  A  representation  that  the  ship  was  safe  on  a  particular 
day  {p) ,  that  she  belonged  to  a  neutral  state  (q) ;  that  she  was 
furnished  with  a  necessary  trading  licence  (r) ;  that  she  would 
sail  on  a  given  day  {s) ;  that  she  was  to  carry  a  particular 
armament  (t) ;  and  in  the  case  of  a  policy  on  goods  that  the 
ship  was  a  new  ship  (u).  But  a  substantial  compliance  with  a 
material  representation  is  sufOlcient  (v). 

Where  the  assured  asserted  that  his  vessel  **  moimted  twelve 
guns  and  twenty  men,"  and  the  ship  sailed  with  less  than  this 
number  of  men  and  guns,  but  carried  in  addition  a  number  of 
boys  and  several  swivels  which  made  her  force  in  fact  greater 
than  if  she  had  been  equipped  with  the  twelve  guns  and  twenty 
men,  it  was  held  that  this  being  a  representation  and  not  a 
warranty,  and  having  been  substantially  complied  with  the 
underwriters  were  liable  (x). 

Where  freight  advanced  was  insured  on  a  ship  and  goods  '4ost 
or  not  lost  from  Monte  Yideo  to  Havre,"  the  greater  part  of  the 


practioal  moment.  If  a  system  of  law 
nad  to  be  formed  de  novo^  the  Ameri- 
can view  might  perhaps  be  thought,  in 
theory,  more  logical  than  ours;  but 
there  is  no  inoonsistenoy  in  the  view 
ta^en  by  our  Courts ;  the  only  diffi- 
culty is  to  determine  what  is  included 
within  the  expression  **  fraud.'*  Some 
of  our  most  eminent  jurists  have  oon- 
sideied  that  legal  wiuiout  tnoral  fraud 
invalidates  a  contract ;  see  the  judg- 
ment of  Lord  Abinger  in  Cornfoot  v. 
Fowke^  6  M.  &  W.  377,  and  the  cases 
coUected  in  2  Smith,  L.  G.  87  (8th 
edit.) ;  whilst  others  have  held  that  in 
order  to  vitiate  ordinary  contracts 
there  must  be  actual  or  moral  fraud. 
See  the  judgment  of  Parke,  B.,  in 
Comfooty.  Fowke^  and  2  Smith,  L.  C, 
vhi  8upra,  Even  these  latter,  however, 
allow  that  in  cases  of  insurance  a  mis- 
representation of  material  facts  is 
equivalent  to  fraud.  See  the  obsen^a- 
tions  of  Parke,  B. ,  in  Moens  r,  Hey» 
UH>rth,  10  M.  &  W.  157,  and  in  £lkin 
V.  Jaruon,  13  M.  &  W.  662.  It  is  now 
wdl  settled,  however,  that  in  order  to 
invalidate  contracts,  other  than  con- 


tracts of  insurance  by  reason  of  any 
untrue  representation,  mortf/ fraud  must 
be  proved.  See  Shrewsbury  v.  Blount, 
2  M.  &  Gr.  476 ;  OrmrodT,  Huth,  14 
M.  &  W.  651 ;  Evafu  v.  Collins,  6  Q. 
B.  804;  RawlingB  v.  Bell,  1  0.  B. 
961 ;  Thorn  v.  Biglandi  8  Ex.  725 ;  The 
North  British  Insurance  Company  v. 
Lloyd,  10  Ex.  623,  and  Childers  v. 
Wooler,  2  E.  &  E.  287.  See  also  The 
Reese  Eiver  Mining  Company  v.  Smith, 
L.  B.,  4  H.  L.  79 ;  Alderson  v.  Mad' 
dison,  6  Ex.  D.  296. 

(o)  Anderson  v.  Thornton,  8  Exch. 
426. 

Ip)  M'DowallY,  Fraser,  1  Doug. 260. 

{o)  Steel  V.  Lacy,  3  Taunt.  286. 

(r)  Feise  v.  Parkinson,  4  Taunt.  640. 

[s)  Dennistoun  v.  Lillie,  SBligh,  202. 

(0  Edwards  v.  Footner,  1  Camp.  630. 

(u)  lonides  v.  The  Paeijlc  Fire  and 
Marine  Insurance  Co.,  L.  R.,  6  Q.  B. 
676. 

{v)  See  per  Lord  Mansfield  in  De 
Hahn  v.  Hartley,  1  T.  R.  345;  see  also 
Van  Tungeln  v.  Dubois,  2  Camp.  161. 

{x)  Pawson  v.  Watson,  2  Cowp.  785. 
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cargo  having  been  shipped  at  Santa  Graz  and  not  at  Monte  Yideo, 
it  was  held  that  there  was  no  misdesoription  of  the  interest  of  the 
assured  (^). 

The  meaning  of  representations  may  sometimes  be  extended 
by  implication  beyond  their  express  words.  Thus,  where  a  ship 
was  represented  to  be  American,  the  Court  held  that  this  implied 
that  she  was  documented  as  such  (s).  And  where  the  insurance 
was  on  ship  ^'  at  and  from  Genoa,  the  adventure  to  begin  from 
the  loading  to  equip  for  this  voyage,"  it  was  held  that  these  words 
implied  that  Genoa  was  the  port  of  loading  (a). 

Where  the  goods  were  insured  from  Lisbon  to  the  Clyde  at  a 
premium  of  ten  per  cent.,  "  to  return  five  per  cent,  for  convoy 
and  arrival,"  it  was  held  that  the  alternative  of  the  vessel's  sail- 
ing with  convoy,  which  was  implied  by  these  words,  was  a  mate- 
rial representation,  and  that  as  at  the  time  it  was  made  the  assured 
knew  that  in  fact  the  vessel  had  sailed  without  convoy  the 
policy  was  avoided  (J). 

Where  a  representation  was  made  at  the  time  of  effecting  the 
policy  as  to  the  order  in  which  the  ship  would  proceed  to  certain 
places  on  the  voyage  insured,  and  this  representation  was  true  at 
the  time  when  it  was  made,  that  is  to  say,  it  was  then  intended 
that  she  should  sail  in  that  course,  it  was  held  that  a  non-compli- 
ance with  the  representation,  owing  to  a  circumstance  over  which 
the  assured  had  no  control,  namely,  the  refusal  of  the  crew  to 
pursue  the  vpyage  in  the  order  mentioned  from  a  fear  of  pirates, 
did  not  discharge  the  underwriters  (c). 

Effect  of  Representations  respecting  future  events  do  not  differ  in  prin- 

Sm^Spect-  ^P^®  ^^  those  which  relate  to  past  or  present  facts  (d) ;  nor  do 
ing  future  they,  if  positive,  differ  from  them  in  effect.  In  practice,  however, 
representations  of  the  former  class  are  more  often  construed  as 
referring  to  the  mere  expectation  or  beUef  of  the  party  making 
them,  especially  if  they  relate  to  events  over  which  he  has  no 
control.  Thus,  where  the  owner  of  goods  made  a  representation 
as  to  the  time  when  the  vessel  containing  them  would  sail,  this 
was  held  to  be  merely  a  representation  as  to  his  expectation  on 

(y)  SaU  V.  Zafone,  8  Ex.  646.  200. 

(z)  Steel  y.  Lacy,  3  Taunt.  285.  {d)  In  Flinn  y.  Tobin,  Moo.  &  Malic. 

(a)  Hodgson  y.  Riehardeonf  1  W.  BI.  367,  Lord  Tenterden  appears  to  haye 

463 ;  see  also  Kirbyy,  Smithy  1  B.  &  A.  drawn  a  distinction  between  a  repre- 

672 ;  Eateliffe  y.  Shoolbred,  I  Park  on  sentation  of  a  present  fact  and  one 

Ins.  290.  which  applied  to  future  eyents.    See, 

{b)  Beid  y.  Harvey,  4  Dow,  97.  howeyer,  Flinn  y.  Headlam,  9  B.  &  C. 

[e)  J>riecol  y.  JPasemore,  1  B.  &  P.  693. 
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the  subjeot  (/).  Where,  however  the  agents  of  the  shipowners 
sent  to  them  a  letter  stating  that  the  ship  would  sail  on  the  Ist 
of  May,  and  they  showed  this  letter  to  the  underwriters  on  the 
ship  and  goods  as  the  advice  of  the  agents,  it  was  held  that  this 
expression  was  positive,  and  not  the  statement  of  an  expectation 
only,  and  the  ship  having  sailed  on  an  earlier  day,  that  the  under* 
writers  were  not  liable  (g). 

Where  the  assured  states  merely  his  own  intention,  expectation, 
information  or  belief,  in  regard  to  a  fact  or  event,  the  policy  will 
not  be  avoided  by  reason  of  the  mere  nntaith  of  the  facts  referred 
to,  if  the  intention,  expectation,  or  belief  really  existed  in  the 
mind  of  the  assured,  or  the  information  alleged  to  have  been  re- 
ceived by  him  had  in  fact  been  so  received  (A). 

Whether  a  representation  be  material  or  not  depends  upon  the  in  what  cases 
surrounding  circtmistances,  and  must  be  decided  by  the  jury  ^P"^"^**- 
upon  the  facts  of  the  particular  case  (i).    The  materiality  of  a  material, 
representation,  as  affecting  the  contract,  does  not,  strictly  speak- 
ing, depend  upon  its  actual  materiality  as  affecting  the  risk,  but 
upon  the  influence  produced  by  it  upon  the  mind  of  the  under- 
writer.    Thus,  on  the  one  hand,  a  misrepresentation,  however 
material  to  the  estimation  of  the  risk  insured,  will  not  vitiate  the 
policy  unless  the  underwriter  accepted  the  insurance  upon  the 
faith  of  it  {k) ;  whilst  on  the  other,  a  statement  which  has  no 
real  bearing  upon  the  risk  insured  against,  but  which,  never- 
theless, influences  the  mind  of  the  underwriter,  as,  for  instance, 
an  assertion  that    previous    insurances    have    been    obtained 
on  the  same  ship  at  a  low  premium,  will,  if  untrue,  avoid  the 
policy  (/). 

The  subject  of  concealment  is  closely  connected  with  that  of  Congeal- 


representation.    A  person  about  to  insure  is  bound  to  communi-  „ 
oate  to  the  underwriter  every  fact  within  his  knowledge  which  is  be  commimi- 
either  really  material  to  the  risk  insured,  or  which  is  likely  to  ^*^- 
affect  the  tiing  of  the  risk  by  an  nnder;riter,  governing  iL- 
self  by  the  principles  and  calculations  on  which  underwriters  in 
practice  act,  or  the  amount  of  the  premium  to  be  required  by 

(/]  Bowdm  T.  Vaughan^   10  East,  (t)  Sec  the  judgment  of  Lord  Ellen- 

415.  borough  in  Bridget  y.  Hunter ^  1  M.  & 

{g)  Dennistoun    y.   Zillief  3    Bligh,  S.  19,  and  £Uon  y.  Zarkinsy  8  Bing. 

212;  see  also  Chaurand  y.  Angertiein,  198;  see  also  Gandy  y.  The  Adelaide 

Peake,  44.  Marine  Intnrance  Co.,  L.  B.,  6  Q.  B. 

(A)  Barber  y.  Fleteher^  1  Douff.  306;  746. 

1  Arnould  on  Ins.  668  (2nd  edit.) ;  and  (k)  Flinn  y.  Meadiam,  9  B.  &  0.  693. 

see  Anderton  y.  The  Pae\fle  Fire  and  \t)  Sibbald  y.  ffill,  2  Dow,  263. 
Marine  Insurance  Co,,  L.  B.,  7  G.  P.  66. 
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Relating  to 
the  ship  or 
Toyiiffe  in- 
sored. 


him  (m).  And  it  mufit  be  recollected  that  in  all  cases  of  conceal- 
ment the  fact  that  the  information  is  innocently  withheld  is 
imimportant,  if  it  relate  to  a  matter  really  material  to  the  nek, 
or  which  would  have  affected  the  terms  upon  which  the  under- 
writer would  have  consented  to  insure  had  he  known  the 
truth  (n). 

It  is  the  duty  of  the  assured  to  communicate  to  the  imder- 
writer  all  the  material  information  which  he  possesses  relating  to 
the  ship  or  the  voyage  insured.  For  instance,  if  he  knows  or  has 
heard  a  report  as  to  the  time  when  an  overdue  ship  sailed  (o),  or 
if  he  has  news  that  the  ship  has  been  lost  or  damaged  (p),  or  that 
she  has  been  seen  in  a  leaky  or  dangerous  condition  (q),  or  that 
she  was  seen  at  sea  without  convoy  (r),  or  in  danger  of  capture  («), 


(m)  lonidet  y.  Tender ^  L.  R.,  9 
Q.  B.  631 ;  Strihley  v.  The  Imperial 
Marine  Insurance  Co.,  1  Q.  B.  D.  607  ; 
JRivaz  V.  Oeruasi  (C.  A.),  6  Q.  B.  D. 
222;  Hutehieon  y.  The  Aberdeen  Sea 
Insurance  Company ^  3  Sess.  Oa.  4th  series, 
682 ;  Carter  y.  Boehm^  3  Bnrr.  1905  ; 
Shirley  y.  Wilkinson^  1  Doug.  306,  note ; 
TJu)mpson  y.  Buchanan^  4  Brown,  P.  C. 
482;  Fittherhert  y.  Mather y  1  T.  R. 
12 ;  Russell  y.  Thornton,  4  H.  &  N. 
788;  8,  C.y  Cam.  Scaco.,  6  H.  &  N. 
140 ;  Holland  y.  Russell,  1  B.  &  S.  424 ; 
S.  C.  in  Cam.  Scacc,  4  B.  &  S.  14 ; 
and  Foley  y.  Tabor,  2  F.  &  P.  663. 
In  EUon  y.  Larhins,  5  C.  &  P.  392, 
Tindal,  C.  J.,  said,  *' A  material  con- 
cealment IB  a  concealment  of  facts, 
which,  if  communicated  to  the  party 
who  underwrites,  would  induce  him 
either  to  refuse  the  insurance  alto- 
gether, or  not  to  effect  it  except  at  a 
larger  premium  than  the  ordinary 
premium.''  See  also  the  judgment  of 
Uockbum,  C.  J.,  in  Bates  y.  Hewitt, 
L.  B.,  2  Q.  B.  696.  It  was  held  in 
that  case  that  the  ship  haying  formerly 
been  a  cruiser  in  the  Confeoerate  Ser- 
yice  was  a  material  fact  and  one  which 
the  insurer  was  bound  to  communicate, 
although  the  underwriter  had  from  his 
previous  knowledge  means  of  identi- 
fying the  ship.  See  also  Harroicer  y. 
Hutchinson,  L.  B.,  6  Q.  B.  684.  This 
rule  respecting  concealment  is  peculiar 
to  the  contract  of  insurance ;  it  is  not 
applicable  to  the  case  of  a  gxiarantee. 
Hamilton  y.  Watson,  12  C.  &  F.  109 ; 
The  North  British  Insurance  Company 
y.  Lloyd,  10  Ex.  623.  It  is  applicable 
to  life  and  fire  policies  as  well  as  ma- 
rine policies.  Bufe  y.  Turner,  6  Taunt. 
337;  Lindenau  y.  Desborouyh,  8  B.  & 
C.  686.  Where  a  material  fact  was 
concealed  from  the  underwriters  at  the 


time  of  initialing  the  slip,  but  before 
deliyery  of  the  p&cy  it  was  communi- 
cated to  them,  it  was  held  that  they 
were  not  bound  to  elect,  whether  they 
would  be  bound  by  the  policy  or  not ; 
but  that  when  a  loss  occuired  they 
might  rescind.  Morrison  y.  The  Uni* 
versal  Marine  Insurance  Company,  L.B., 
8  Ex.  197,  Cam.  Scacc,  reyersing  the 

i'udgment  of  Court  below ;  see  id.  p.  40. 
)ut  facts  coming  to  the  knowledge  of 
the  assured  after  the  slip  has  been 
initialed,  need  not  be  communicated  to 
the  underwriter.  Cory  y.  Fatten,  L.  B. , 
7  Q.  B.  304  ;  affirmed  L.  B.,  9  Q.  B. 
677. 

(«)  See  Stribley  y.  The  Imperial 
Marine  Insurance  Co.,  I  Q.  B.  D.  607, 
and  the  cases  dted  in  the  preyious 
note. 

(o)  JFUlea  y.  Glover,  1  N.  B.  14; 
Bridges  y.  Hunter,  1  M.  &  S.  15 ;  JFeb- 
ster  y.  Foster,  1  Esp.  407;  Elton  y. 
Larkins,  6  C.  &  P.  392  ;  Mackintosh  y. 
Marshall,  11  M.  &  W.  116;  see  also 
Elkin  y.  Janset\,  13  H.  &  W.  666. 
Where  the  ship  is  not  oyerdue  or  mis- 
sing, and  there  is  no  other  circumstance 
which  makes  the  time  of  her  sailing 
material  to  the  risk,  it  need  not  be 
communicated.  See  Foley  y.  Moline, 
6  Taunt.  630 ;  Fort  y.  Lee,  3  Taunt. 
381 ;  and  jptfr  Tindal,  C.  J.,  in  Elton  y. 
Larkins,  ubi  supra, 

(p)  Fiizherbert  y.  Mather,  1  T.  B.  12. 
Gladstone  y.  King,  1  M.  &  S.  36; 
Stribley  Y.  The  Imperial  Marine  Insurance 
Company,  ubi  supra. 

{q)  De  Costa  y.  Seandret,  2  P.  Wms. 
170 ;  Lynch  y.  Hamilton,  3  Taunt.  37 ; 
Lynch  y.  Duneford,  14  East,  494. 

(r)  Sawtell  y.  Loudon,  6  Taunt.  369. 

{sj  Durrell  y.  Bederley,  Holt,  283 ; 
Beckwaite  y.  Nalgrove,  cited  8  Taunt. 
41;  Hobbs  y.  Henning,  34  L.  J.,  C.  P. 
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or  that  a  vessel  which  sailed  at  the  same  time  as,  or  subsequent 
to,  the  ship  insured,  has  arrived  before  her  (^),  he  must  commu- 
nicate each  of  these  facts  to  the  underwriter. 

The  assured  is  not  excused  from  commimicating  material 
information  merely  because  he  has  received  no  regular  or 
authentic  advice  but  only  a  doubtful  account  (u),  or  because  his 
information  is  in  the  form  of  a  general  rumour  (x) ;  for  the 
underwriter  is  entitled  to  the  exercise  of  his  own  discretion  as  to 
the  value  of  such  reports. 

Where  goods  were  insured  at  a  value  greatly  over  their  real 
value,  and  it  was  proved,  that,  in  practice,  underwriters,  where 
the  valuation  is  excessive,  consider  the  risk  speculative,  and  either 
decline  it  or  ask  a  higher  premium,  it  was  held  that  the  question 
of  over  valuation,  and  the  materiality  of  its  non-disclosure,  were 
properly  left  to  the  jury  (y). 

Where  a  vessel  insured  sailed  from  Elsineur  for  Hull,  and  six 
hours  afterwards  her  owner  followed  in  another  ship,  and  met 
with  rough  weather,  but  when  he  reached  Hull  his  vessel  had 
not  arrived,  it  was  held  that  he  was  bound  to  communicate  these 
facts  to  the  underwriter  (2).  So,  where  two  ships  left  Malaga  for 
London  about  the  same  time,  and  when  the  owner  of  one  of  them 
insured  her  it  was  known  at  Lloyd's  that  the  other  ship  had  ar- 
rived three  days  before,  but  the  insurer  also  knew  that  the  vessels 
had  met  and  parted  company  off  Oporto  in  a  gale  of  wind,  and 
did  not  communicate  this  to  the  underwriters,  it  was  held  that 
this  concealment  avoided  the  policy  (a). 

A  merchant  resident  at  Sydney  shipped  goods  for  England  on 
board  a  ship,  and  by  another  vessel,  which  sailed  after  her,  wrote 
to  an  agent  in  England,  and  desired  him,  if  he  received  the  letter 
before  the  ship  carrying  the  goods  arrived,  to  wait  for  thirty 
days,  in  order  to  give  her  every  chance  of  arrival,  and  then  to 
effect  an  insurance  on  the  goods.  The  agent,  after  waiting  more 
than  thirty  days,  employed  a  broker  to  effect  the  insurance,  and 
handed  to  him  the  letter.    The  broker  told  the  underwriters  the 


117.  Where  a  yessel  which  had  been 
insured  by  underwriters  as  a  British 
ship  had  been  subsequently  transferred 
to  a  foreign  flag  by  means  of  a  ficti- 
tious sale,  and  after  such  transfer  had 
been  insured  with  some  of  the  under- 
writers who  had  before  insured  her,  it 
was  held  that  a  failure  to  mention  the 
diange  of  nationality  ayoided  the 
policy.  Hutchison  y.  The  Aberdeen  Sea 
Inturanee  Company,  3  Sess.  Ca.  4th 
series,  682. 


(0  Me  Andrew  t.  Belly  1  Esp.  372. 

(m)  De  Costa  v.  Seandret,  2  ±>.  Wms. 
170. 

(x)  Durrell  v.  BederUy,  Holt,  283 ; 
Lynch  y.  Hamilton^  3  Taunt.  37.  See 
Leigh  y.  Adama,  26  L.  T.  666. 

(y)  lonides  y.  Pender,  L.  B.,  9  Q.  B. 
631.  See  also  Mivaz  y.  Gerutei,  6  Q. 
B.  D.  222. 

(z)  K%rby  y.  Smith,  1  B.  &  A.  672. 

(a)  Westbury  y.  Aberdein,  2  M.  A: 
W.  267. 
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date  of  the  sailing  of  the  ship  that  oarried  the  goods,  and  also 
the  date  of  the  letter,  but  he  did  not  mention  when  the  letter 
was  receivedy  or  the  order  to  wait  thirty  dajs  after  the  receipt  of 
it,  before  effecting  any  insurance.  Two  vessels  which  had  left 
Sydney  after  the  ship  which  carried  the  letter,  airived  in  Eng- 
land shortly  before  the  policy  was  effected.  The  Court  expressed 
a  strong  opinion  that  a  jury  would  be  bound  to  hold  that  the 
letter  was  material,  and,  therefore,  that  the  concealment  of  its 
contents  avoided  the  policy.  They  also  thought,  that  as  the 
underwriter  might  naturally  have  supposed  that  the  letter  came 
by  one  of  the  two  ships  which  had  arrived  shortly  before  the 
policy  was  made,  the  time  when  it  was  received  was  a  material 
fact  which  should  have  been  communicated  to  him  (b). 


What  need 
not  be  com- 
municated. 


Usage  of 
trade. 


Contents  of 
Lloyd^s  lists. 


The  assured  is,  however,  only  boimd  to  commimicate  those 
facts  which  lie  peculiarly  within  his  knowledge.  He  is  not 
bound  to  mention  general  topics  of  speculation,  the  knowledge 
of  which  may  fairly  be  supposed  to  be  common  to  both  parties ; 
thus,  he  is  not  bound  to  mention  to  the  underwriter  the  causes 
natural  or  political  which  may  render  the  voyage  dangerous ; 
such,  for  instance,  as  the  probabilities  of  bad  weather,  the  diffi- 
culties of  the  particular  voyage,  the  chances  of  war,  or  the  like ; 
for  with  respect  to  matters  of  this  kind,  different  men  argue 
differently,  and  the  means  of  information  are  open  to  both  the 
contracting  parties  (c).  So  the  underwriters  are  bound  to  know 
any  general  usage  which  affects  the  employment  of  ships  in  any 
particular  trade  (d) ;  but  not  an  usage  which  is  not  imiversal, 
but  only  occasional  (e). 

The  assured  is,  moreover,  not  bound  to  inform  the  imder- 
writer  of  facts  which  the  latter  may  by  inquiiy  and  due  dili- 
gence learn  from  the  ordinary  sources  of  information.  Thus, 
where  the  shipping  lists  at  Lloyd's  were  in  the  hands  of  the 
underwriters,  it  was  held,  in  an  old  case,  that  the  assured  was 
not  boimd  to  disclose  to  them  material  facts  mentioned  in  those 
lists  (/).    But  it  has  been  decided  that  the  same  effect  is  not 


{b)  RUkardt  y.  Murdoch,  10  B.  &  C. 
527.  As  to  the  reception  of  evidence 
in  this  case,  see  pwty  p.  624.  . 

(e)  See  the  judgment  of  Loid  Mans- 
field in  Carter  y.  Boehm,  3  Borr.  1910 ; 
see  also  FUmehe  y.  Fletcher,  1  Doug. 
261. 

(d)  TaUanee  y.  Lewar,  I  Gamp.  503; 
Ouffier  y.  Jenningt,  ib.  505,  note;  Kinff' 
tton  y.  Knibba,  ib.  508,  note;  Moxtm  y. 


Atkins,  3  Camp.  200;  Da  Gotta  y.  Sd- 
fnunde,  4  Camp.  142 ;  Stewart  y.  JBell, 
5  B.  &  A.  238;  see  also  the  oases dted 
ante,  p.  294. 

(e)  Tennant  y.  Henderson,  1  Dow,  324. 

if)  Friere  y.  Woodhouee,  Holt,  672. 
Vt^here,  howeyer,  the  assured  is  guilty 
of  a  misrepresentation  or  oonceument 
inconsistent  with  the  lists,  he  cannot 
excuse  himself  bj  reason  of  the  pre* 
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to  be  giyen  to  a  list  in  a  foreign  language,  whioh  had  been  sent 
to  Lloyd's  and  was  bung  np  only  in  the  inner  room  there.  And 
it  would  seem  that  it  cannot  be  assumed  as  a  matter  of  law 
that  an  underwriter,  subscribing  to  the  Shipping  Gazette,  called 
Zloyd^s  Listf  is  affected  with  knowledge  of  the  entries  therein 
contained  relating  to  any  particular  ship  (^).  Nor  is  the 
assured  bound  to  inform  the  underwriters  of  all  the  bygone 
calamities  which  the  ship  may  have  met  with,  if  they  do  not 
affect  her  then  condition  (A).  And  it  is  a  general  rule  that  the 
assured  is  only  bound  to  communicate  facts.  He  is  not  bound 
to  disclose  to  the  underwriter  any  information  he  may  have 
received  as  to  the  Bensations  or  apprehenaons  produced  in  the 
minds  of  others  by  those  facts  (i). 

Concealment  of  material  facts  coming  to  the  knowledge  of 
the  assured  after  a  slip  is  initialed,  but  before  the  policy  is 
executed,  will  not  vitiate  the  insurance  (/). 

The  assured  ia  presumed  to  know  facts  which  are  known  to  Conceaimeiit 
his  agent.  If,  therefore,  material  facts  are  improperly  concealed  ^  *^^  ' 
by  the  agent  from  the  shipowner,  and  by  him  innocently  and 
necessarily  not  communicated  to  £he  underwriter,  the  policy  is 
still  avoided  {k).  Where,  however,  a  captain  innocently  neglects 
to  communicate  that  the  vessel  has  been  damaged,  the  policy  is 
not  avoided,  but  the  damage  must  be  treated  as  an  implied 
exception  from  the  policy  (/). 


Bumed  knowledge  of  the  underwriter. 
Mackintosh  y.  Marshall,  11  M.  &  W« 
116.  See  also  BatM  y.  Hewitt,  L.  B., 
2  Q.  B.  696,  ante,  p.  520,  n.  (m).  In 
Gandy  y.  The  Adelaide  Insurance  Com- 
pany,  L.  B.,  6  Q.  B.  746,  the  question 
was  put  to  the  jury  whether  the  fact 
that  the  assured  had  resolved  not  to 
eontmue  the  ship  in  her  dass,  which 
at  the  time  of  the  insurance  was  A  1 
on  Lloyd^s  Register  was  a  material 
fact.  This  que^on  was  answered  in 
the  negnitiye,  and  on  appeal  it  was, 
after  discussing  and  distinguishing 
Batee  y.  Hewitt,  ubi  supra,  held  that 
the  question  could  not  have  been  with- 
drawn from  the  jury,  and  that  there 
had  been  no  misdirection. 

{ff)  £Uon  y.  Larkins,  6  C.  &  P.  86 ;  8 
Bing.  198. 

(g)  Morrison  y.  The  Universal  Marine 
Insurance  Company,  L.  B.,  8  Ex.  40. 

(A)  Freeland  y.  Oliver,  6  Esp.  14 ;  7 
East,  467.  In  this  case  a  letter  had 
been  shown  to  the  underwriters  which 


referred  to,  although  it  did  not  mention 
the  contents  of,  the  earlier  letter,  which 
it  was  contended  ought  to  have  been 
communicated ;  and  the  Court  obflerved, 
that  the  underwriters  might  hayeasked 
to  see  the  earlier  letter  if  they  had 
thought  it  material. 

(»)  Bell  y.  Bell,  2  Camp.  476. 

(j)  Cory  y.  FatUm,  L.  R.,  7  Q.  B. 
304  ;  Lishman  y.  The  Northern  Marine 
Insurance  Company,  L.  R.,  8  C.  P.  216; 
10  C.  P.  179. 

{k)  Fitzherbert  y.  Mather,  1  T.  R.  12 ; 
Anderson  y.  Thornton,  8  Ex.  426 ;  Froud^ 
foot  y.  Montejlore,  L.  R.,  2  Q.  B.  611. 
In  this  case  it  was  held  that  the  assured 
could  not  recover  if  his  agent  had  failed 
to  communicate  by  telegraph  a  mate- 
rial fact  where  it  was  in  the  ordinary 
course  of  the  agent's  business  to  do  so, 
and  that  mode  of  communication  was 
in  g^eral  use. 

(I)  Gladstone  y.  JRny,  1  M.  &  S.  36; 
Stribley  y.  The  Imperial  Marine  Insure 
anee  Company y  L.  R.,  1  Q.  B.  D.  607. 
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Materiality, 
how  judged 
of. 


The  materiality  of  the  fact  concealed  dependB,  as  in  cases  of 
misrepresentation  (m),  upon  the  effect  it  is  calculated  to  produce 
on  the  mind  of  the  imderwriter.  If,  therefore,  the  information 
withheld  would  have  induced  the  underwriter  to  decline  the 
insurance,  or  to  charge  a  higher  premium,  its  concealment  is 
fatal  to  the  policy,  although  it  may  afterwards  appear  that  it  was 
untrue,  or  the  loss  may  arise  from  a  cause  totally  distinct  from 
the  subject-matter  of  the  concealment.  Thus,  where  the  assured 
failed  to  communicate  to  the  underwriter  the  intelligence  which 
he  had  received,  that  his  ship  had  been  seen  deep  laden  and 
leaky,  the  concealment  was  held  to  vitiate  the  insurance,  although 
the  news  was  false,  and  the  loss  arose  not  from  the  supposed 
perils,  but  from  a  capture  (m).  The  question  always  is,  whether, 
looking  at  all  the  circumstances  at  the  time  the  policy  was 
underwritten,  there  was  a  concealment  either  fraudulent,  that 
is  designed,  or,  though  not  designed,  varying  materially  the 
object  of  the  policy,  and  changing  the  risk  understood  to  be 
run  (o). 


How  far  the 
opinion  of 
underwritera 
is  evidence. 


The  question  whether,  in  actions  on  policies,  brokers  or  other 
skilled  witnesses  can  be  called  to  speak  to  the  materiality  of  any 
information  which  is  withheld  by  the  assured,  has  given  rise  to 
considerable  discussion  and  to  much  difference  of  opinion.  In 
some  oases  such  evidence  has  been  admitted  upon  the  same 
principle  as  that  upon  which  the  testimony  of  persons  skilled  in 
particular  sciences,  or  conversant  with  the  practice  of  particular 
trades,  is  receivable  {p) ;  in  other  it  has  been  rejected,  upon  the 
groimd  that  the  question  is  one  of  opinion  merely,  and  not  of 
scientific  knowledge,  and  that  to  admit  such  evidence  would 
be  to  place  the  witnesses  in  the  position  of  the  jury  (q). 

Probably  the  true  rule  is,  that  the  admissibility  of  such  evi- 
dence depends  upon  the  facts  of  each  particular  case ;  and  that 


(m)  Antey  p.  619. 

(#i)  Lynch  y.  Samillon,  3  Taunt.  37  ; 
see  also  Lynch  v.  Duntford,  14  East, 
494  ;  Seaman  Y,  FonereaUy  2  Str.  1183. 

(o)  See  the  judgment  of  Lord  Mans- 
field in  Carter  v.  Boehm^  3  Bmr.  1911; 
Harrower  t.  Hutchinson^  L.  B.,  6  Q. 
B.  684. 

(p)  Berthon  y.  Loughmany  2  Stark. 
268;  Chaurand  t.  Anfferstein,  Peake, 
43;  LittUdale  y.  Dixon,  1  N.  B.  161; 
Maywardv.  Rodgerty  4  East,  690;  Eick^ 
ards  V.  Murdock,  10  B.  &  C.  527  ;  Chap- 


man  y.  Walton,  10  Bing.  57.  This  is 
the  yiew  which  appears  to  haye  been 
adopted  in  America.  See  Duer  on 
Ins.,  Lect.  14,  ss.  26  and  27,  and  the 
judgment  of  Story,  J.,  in  McLanahan 
y.  The  Univereal  Insurance  Company^  1 
Peters  (American)  Bep.  188 ;  see  also 
1  Amould  on  Ins.  620  (2nd  edit.). 

(q)  Carter  y.  Boehm,  3  Burr.  1905; 
Durrell  y.  Bederley,  Holt,  283 ;  Camp- 
bell  y.  Itickarde,  6  B.  &  Ad.  840.  See 
also  Phillips  on  Ins.  c.  28,  s.  8. 
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wliere  the  opinion  of  the  witness  is  tendered  upon  a  subject 
which  requires  peculiar  study  or  experience  in  order  to  be 
acquainted  with  it,  the  evidence  should  be  received ;  but  that 
where  the  opinion  is  offered  upon  a  matter  of  general  know- 
ledge,  as  to  which  the  July  are  equally  competent  to  form  a 
judgment,  as,  for  instance,  upon  the  question  whether  it  was  a 
material  fact,  that  a  vessel,  which  had  sailed  long  after  the  ship 
insured,  had  arrived  in  England  before  the  policy  was  effected  (r), 
or  when  it  relates  to  facts  in  respect  of  which  no  aid  can  be 
obtained  by  previous  experience,  so  that  the  opinion  of  the 
witness,  if  rightly  formed,  can  be  drawn  only  from  the  same 
premises  upon  which  the  Court  and  jury  have  to  determine  the 
cause  («),  the  evidence  should  be  rejected  (t). 

The  losses  which  arise  from  the  various  perils  insured  against  Losses  and 
may  be  either  total  or  partial;  they  are  total  when  the  subject*  '^^^  ™^' 
matter  of  the  insurance  is  wholly  destroyed,  or  injured  to  such  Loasee  total 
an  extent  as  to  justify  the  owner  in  abandoning  to  the  insurer,  <>'P"^t^- 
and  partial  when  the  thing  insured  is  only  partially  damaged, 
or  where,  in  the  case  of  an  insurance  on  goods  or  freight,  the 
assured  is  liable  to  contribute  to  a  general  average  (u). 

Total  losses  may  again  be  divided  into  actual  and  construe-  Different 
tive  total  losses.    Actual  total  losses  arise  where  the  ship  or  loaaes.*^ 
cargo  is  totally  destroyed  or  annihilated,  or  where  they  are  Actual  total 
placed  by  any  of  the  perils  insured  against  in  such  a  position  ^^^®®^- 
that  it  is  wholly  out  of  the  power  of  the  assured  to  procure  their 
arrival  (a?). 


(r)  An  in  Campbell  y.  Sickards,  ubi 
supra, 

(a)  As  in  Carter  y.  JBoehm,  ubi  supra, 

{t)  See  the  notes  to  Carter  r.  Boehtn^ 
in  1  Smith's  L.  C.  672  (7th  edit.J,  and 
Boer  on  Ins.,  Lect.  14,  note  10. 

(m)  See  ante,  p.  426.  The  liability 
of  the  underwriter  under  the  ordinary 
form  of  policy  to  contribute  to  a  gpene- 
ral  average  where  such  general  average 
is  the  result  or  consequence  of  any  of 
the  perilsinsured  against,  is  undoubted, 
whether  the  right  of  the  assured  is 
considered  as  arising  from  the  terms 
of  the  memorandum  under  which  the 
underwriter  stipulates  not  to  pay  ave- 
rage under  a  certain  percentage  unless 
general  (see  supra,  p.  491),  or  £om  the 
general  scope  of  the  contract  entered 
into  with  the  assured.  Sail  y.  Jan- 
sen,  ^  1&,  &  B.  600;  J)ent  y.  Smith, 
L.  R.,  4Q.B.414.  As  to  the  liabiHty 
of  the  underwriter  in  respect  of  general 


average  where  the  policy  contains  a 
provision  that  the  underwriter  is  *'  to 
pay  general  average  as  per  foreign 
statement,*'  see  Harris  v.  Searamanga, 
L.  R.,  7  0.  P.  431,  and  the  other 
cases  cited  supra,  p.  492,  note  .(^). 
See  also  Dent  y.  Smith,  ubi  supra,  p. 
480,  note  (b),  as  to  the  liability  of 
underwriters  for  the  repayment  of 
expenses  other  than  gpeneral  average 
expenses  incurred  or  occasioned  in  con- 
sequence of  the  perils  insured  ag^ainst. 
See  also  supra,  p.  490,  with  regard  to 
the  expeuses  recoverable  by  under- 
writers under  the  suing  and  labouring 
clause. 

{x)  See  per  Lord  Abinger  in  Saux  y. 
Salvador,  3  B.  N.  C.  286 ;  Stringer  y. 
The  English  and  Scottish  Marine  In- 
suranee  Company,  L.  B.,  6  Q.  B.  699 ; 
see  also  Currie  y.  The  Bombay  Native 
Insurance  Company,  L.  R.,  3  P.  C.  72. 
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ThuBy  where  by  means  of  a  peril  insured  against,  a  ship 
founders  at  sea,  or  is  actuallj  destroyed,  or  even  where  she  is 
so  much  injured  that  she  oeases  to  retain  the  character  of  a 
ship,  and  becomes  a  wreck,  or  a  mere  congeries  of  planks,  the 
loss  is  total  and  actual,  although  the  form  of  a  ship  may  still 
remain ;  and  in  these  cases  the  assured  may  recover  for  a  total 
loss  without  abandonment  (y). 

So,  goods  are  considered  as  actually  lost  if  they  are  wholly 
lost  to  the  owners  by  plunder,  capture,  or  the  like  (z) ;  or  if  they 
are  so  much  injured  by  sea  damage  that  they  have  lost  their 
specific  character ;  as,  for  instance,  where  they  exist  only  as  a 
nuisance,  so  that  it  is  necessary  to  throw  them  overboard  (a) ;  or 
even,  if  by  reason  of  such  injury  having  commenced,  it  becomes 
certain  that  they  could  never  have  reached  their  destination 
unchanged  in  specific  character,  and  it  is  consequently  necessary 
to  sell  them  at  an  intermediate  port.  Thus,  where  a  cargo  of 
hides  was  found  to  be  so  much  damaged  by  the  sea- water  which 
had  penetrated  through  a  leak  into  the  ship's  hold  that  it  would 
have  been  impossible  to  carry  them  to  their  destination  in  the 
form  of  hides,  as  they  must,  by  the  progress  of  putrefaction, 
have  lost  this  character  before  their  arrival,  and  they  were 
consequently  sold  at  an  intermediate  port  for  a  fourth  of  their 


(y)  Cambridge  y.  Andert&n,  2  B.  &  C. 
691.  See a}ao Beady, BonhaniyZB.&B. 
147;  OremY,  The  Boy al  Exchange  Aeeu- 
ranee  Compangy  6  Taunt.  68 ;  Idle  v.  The 
Boyal  Exchange  Assurance  Company,  8 
Taunt.  7  55 ;  Bobertton  y,  Clarke,  1  Bing. 
446  ;  and  the  judgment  of  Maule,  tf., 
in  Mo88  V.  Smith,  9  C.  B.  102 ;  Fletning 
V.  Smith,  1  H.  of  L.  0.  613;  and  JPhil- 
pott  V.  Swann,  11  C.  B.,  N.  S.  270.  In 
Cambridge  v.  Anderton,  the  ship,  after 
ehe  was  sold  by  the  master,  was  actu- 
ally got  off  the  rocks  and  repaired  by 
the  'purchaser ;  but  the  Court  appears 
to  have  decided  the  case  on  the  suppo- 
sition that  she  was  a  mere  wreck;  and, 
moreover,  no  abandonment  was  poss- 
ible, the  intelligence  of  the  loss  and  of 
the  sale  haying  reached  the  owners  at 
the  same  time.  See  the  judgments  of 
Lord  Campbell  in  Fleming  y.  Smith, 
and  in  Knight  y.  Faith,  16  Q.  B.  663. 
As  to  what  will  justify  a  master  in 
selling,  see  the  judgment  of  the  Privy 
CouncU  in  The  Cobequid  Marine  Ineur^ 
anoe  Company  v.  Barteaux,  L.  B.,  6  P. 
0.  319. 

(z)  MulUtt  v.  Shedden,  13  East,  304  ; 
Meliieh  y.  Andrew,  15  East,  13 ;  Bon- 


drett  y.  Eentigg,  Holt,  149 ;  Dent  y. 
Smith,  L.  R.,  4  Q.  B.  414 ;  Stringer  y. 
The  Scottish  Marine  Insurance  Company, 
ubi  supra. 

(a)  Dyson  v.  Botceroft,  3  B.  &  P.  474 ; 
Cologan  v.  London  Assurance  Company,  5 
M.  &  S.  447  ;  Navone  v.  Eaddon,  9  C. 
B.  30  ;  see  also  the  judgment  of  Lord 
Kenyon  in  Burnett  v.  Kensington,  7  T. 
R.  222.  An  early  case.  Cocking  y. 
Eraser,  4  Doug.  296,  S.  C,  1  Park  on 
Ins.  181,  is  to  some  extent  inconsistent 
with  these  decisions,  and  Lord  Mans- 
field is  supposed  to  have  laid  down  Uie 
rule  in  it,  that  there  must  be  an  abso- 
lute destruction  of  the  goods  in  order 
to  constitute  a  total  loss.  It  is,  how- 
ever, to  be  observed,  that  in  tbis  case 
the  goods  actually  arrived  at  the  end 
of  the  voyage  without  change  of  speci- 
fic character;  the  fish  actu^y  came  to 
port  as  Jlsh,  although  it  was  putrid. 
The  American  Courts  act  more  strictly 
than  our  Courts  do  upon  the  rule  that 
there  must,  in  order  to  constitute  an 
actual  total  loss,  be  a  destruction  of  the 
thing  insured.  See  3  Kent  Com.  296, 
and  the  cases  dted,  2  Phillips  on  Ins. 
483,  488. 
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value,  it  was  held  that  the  loss  was  an  actual  and  not  merely  a 
construotive  total  loss,  and  consequently  that  the  assured  might 
recover  without  abandonment  (J).  The  Court  also  laid  down 
the  f ollowiug  general  propositions : — If  goods  once  damaged  by 
the  perils  of  the  sea,  and  necessarily  landed  before  the  termina- 
tion of  the  voyage,  are,  by  reason  of  that  damage,  in  such  a 
state,  though  the  species  be  not  utterly  destroyed,  that  they 
cannot  with  safety  be  re-shipped  into  the  same  or  any  other 
vessel ;  or  if  it  be  certedn  that,  before  the  termination  of  the 
original  voyage,  the  species  itself  would  disappear,  and  the 
goods  assume  a  new  form,  losing  all  their  original  character ; 
or,  if  the  goods,  although  imperishable,  are  in  the  hands  of 
strangers  not  under  the  control  of  the  assured ;  or  if  by  any 
circumstance  over  which  he  has  no  control  they  can  never,  or 
within  no  assignable  period,  be  brought  to  their  original  desti- 
nation ;  in  all  these  cases,  the  circumstance  of  their  existing  in 
specie  at  that  forced  termination  of  the  risk  is  of  no  importance. 
Ttle  loss  is,  in  its  nature,  total  to  him  who  has  no  means  of 
recovering  his  goods,  whether  his  inability  arises  from  their 
annihilation  or  from  any  insuperable  obstacle  (c). 

But  if  the  ship,  although  materially  damaged,  has  not  ceased 
to  be  a  ship  (d),  or  if  the  goods,  although  greatly  deteriorated  in 
value,  still  retain  their  original  character  (^),  the  assured  must 
abandon. 

Where  the  underwriters  have  paid  on  a  total  loss  they  are  Rights  of 
entitled  to  the  benefit  of  all  the  rights  and  remedies  which  the  on  p^^ 
assured  possessed  (/) .  on  total  loss. 


{b)  Roux  V.  Salvador,  2  B.  N.  C.  266, 
in  Cam.  Soacc.,  ovemdinff  the  decision 
of  the  Common  Fleas  in  the  same  case, 
1  B.  N.  C.  626 ;  see  also  the  judgment 
of  Lord  Ellenboroagh  in  Sunt  y.  The 
Royal  Exchange  Assurance  Company,  6 
M.  &  S.  65.  In  Famworth  v.  Hyde,  18 
G.  B.,  N.  S.  866,  the  Court  said  that 
the  role  laid  down  in  Roux  v.  Salvador 
extends  *'to  all  cases  where  the  adven- 
ture is  brought  to  an  end  by  a  peril, 
and  the  goods  are  taken  out  ox  the 
power  of  the  assured  in  the  course  of 
their  voyage,  either  by  physical  laws 
working  deooniposition,  or  by  political 
laws  working  detention  and  sale  by  a 
Court,  or  by  circumstances  of  disisress 
and  danger,  creating  what  ma^  be  de- 
scribed as  a  mercantile  necessity  for  a 
sale.*' 


{e)  See  the  Judgment  in  Roux  v.  SaU 
vador,  3  B.  N.  C.  266. 

{d)  Martin  v.  Crokatt,  U  East,  465  ; 
BeU  v.  Nixon,  Holt,  423 ;  Knight  v. 
Faith,  16  Q.  B.  649  ;  see  also  Tunno  v. 
J^warda,  12  East,  488. 

{e)  Anderson  v.  The  Royal  Exchange  As" 
surance  Company,  7  East,  38;  Thompson 
V.  The  Royal  Exchange  Assurance  Corn^ 
pany,  16  East,  214. 

(/)  See  Simpson  y.  ITiompson,  3  App. 
Cas.  279 ;  The  North  of  England  Iron 
Steamship  Insurance  Association  v.  Arm^ 
strong,  L.  B.,  6  Q.  B.  81 ;  Bwmand  y. 
Rodoeanachi,  6  C.  P.  D.  424 ;  W.  K. 
1881,  D.  37 ;  see  also  Darrell  y.  TibbitSy 
6  Q.  B.  D.  660.  Proceedings  by  the 
underwriters  to  reimburse  themselves, 
if  taken  against  third  parties,  must  be 
taken  in  the  name  of  the  assured. 
Simpson  y.  Thompson,  ubi  supra. 
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A  polioj  wUoh  is  expressed  to  be  oonfined  to  "total  loss 
only/'  does  not  exdude  a  oonstructive  total  loss  (g). 

Losses  are  construotivelj  total  when  the  subject-matter  of  the 
insurance,  although  still  in  existenoe,  is  either  actually  lost  to 
the  otcnersy  or  beneficially  lost  to  them,  and  notice  of  abandon- 
ment has  been  given  to  the  underwriters  (A). 

Thus,  where  the  ship,  although  existing  as  a  ship,  is  captured 
or  laid  under  an  embargo,  and  has  not  been  recaptured,  or  re- 
stored before  action  brought,  so  that  she  is  lost  to  the  owners  (t }, 
or  where  she  is  so  damaged  by  a  peril  insured  against  as  to  be 
innavigable,  and  is  so  situated  that  either  she  cannot  be  repaired 
at  the  place  where  she  is  {k),  or  cannot  be  repaired  so  as  to  be 
made  Beaworthy  ^thout  mourring  an  expense  greater  than  her 
value  when  repaired  (/),  or  has  sunk  in  deep  water,  so  that  she 
cannot  be  raised  without  incurring  an  inadequate  expense  (m), 
the  assured  may  abandon  and  treat  the  loss  as  total  loss.  And 
if  a  ship  be  so  damaged  during  the  voyage  covered  by  the 
policy,  the  assured  may  abandon ;  although  the  ship  afterwaiUs 
complete  her  voyage,  discharge  cargo  and  earn  freight  (n). 

A  ship  insured  by  a  time  policy  was  captured  by  pirates  and 
re-taken  as  prize  and  taken  into  port  by  a  Queen's  ship.  The 
assured,  on  learning  these  facts,  gave  notice  of  abandonment 
after  the  expiration  of  the  policy,  but  within  a  reasonable  time. 


(ff)  Adams  y.  Mackenzie j  13  C.  B., 
N.  S.  442;  32  L.  J.,  N.  S.  711. 

(h)  See  the  cases  cited  on  p.  629.  Aa 
to  the  notice  of  abandonment  and  the 
efPect  of  abandonment,  heepoat,  pp.  638, 
639, 641 ;  and  as  to  constractiYe  losses 
on  policies  on  freight,  see  post.  The 
doctrine  of  a  constructive  total  loss 
does  not  apply  to  an  insurance  on 
bottomry.  Broon\field  v.  The  Southern 
Insurance  Company^  L.  R.,  6  Ex.  192. 

(t)  See  the  judgment  of  Lord  Mans- 
field in  Goes  v.  Withers,  2  Burr.  694, 
696 ;  Hamilton  Y,  Mendes,  ib.  1198  ;  and 
the  judgment  in  Jtoux  r.  Salvador,  3  B. 
N.  C.  266;  see  also,  with  respect  to 
cargo,  Stringer  v.  The  English  and 
Scottish  Marine  Insurance  Company^ 
L.  R.,  6  Q.  B.  699,  where  a  policy  con- 
tained a  stipulation  that  the  insurers 
should  pay  **  a  total  loss  thirty  days 
after  receipt  of  official  news  of  capture 
or  embargo,  without  waiting  for  con- 
demnation." It  was  held  that  the 
claim  for  a  total  loss  became  vested  on 
the  expiration  of  the  thirty  days, 
though  it  turned  out  that  there  was 


only  a  temporary  embargo,  and  no 
condemnation.  Fowler  v.  The  English 
and  Scottish  Marine  Insurance  Company , 
18  C.  B.,  N.  S.  818;  34  L.  J.,  C.  P. 
263 ;  see  also  Rodoconaehi  v.  Elliot, 
L.  R.,  9  C.  P.  618. 

(k)  See  the  ruling  of  Tindal,  C.  J., 
in  Somes  v.  Sugrue,  4  G.  &  P.  283.  See 
also  Seed  v.  Bonham,  3  B.  &  B.  147. 

(/)  Allen  V.  Sugrue,  8  B.  &  C.  661 ; 
and  the  cases  cited  on  the  next  page. 

(m)  Kemp  v.  Halliday,  L.  R.,  1  ^  B. 
620,  where  the  Court  of  Exchequer 
Chamber  said  that  it  was  a  totid  loss  if 
deducting  a  general  average  in  respect 
of  the  car^  (if  any),  the  cost  of  rais- 
ing the  ship,  plus  the  sum  to  be  spent  in 
repairing  her  when  raised,  womd  ex- 
ceed her  full  value  when  repaired. 

(n)  Stewart  y.  The  Greenock  Marine 
Insurance  Company,  2  H.  L.  Cases, 
lb9\  8.  C.,\  Maoq.  328  ;  The  Scottish 
Marine  Insurance  Company  v.  Turner, 
ib,  334.  Freight  earned  after  the 
abandonment  belongs  to  the  under- 
writer, ib.;  Barclay  v.  Stirling,  6  H.  & 
S.  6. 
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The  ship  was  sent  home  for  adjudication,  but  on  her  voyage, 
meeting  with  bad  weather,  she  was  taken  into  port  and  sold  by 
the  prize  master  who  had  charge  of  her.  It  was  held,  under 
these  circumstances,  that  the  assured  were  entitled  to  recover  for 
a  total  loss  (o). 

In  like  manner,  if  the  goods,  although  they  exist  in  specie,  Seizme,  ar- 
are  prevented  by  embargo,  capture,  or  the  like,  from  reaching  ^^.^ 
their  port  of  destination,  so  that  the  voyage  is  not  merely  re- 
tarded, but  its  objects  are  entirely  lost  (jo),  or  if,  owing  to  an 
injury  to  the  vessel,  and  there  being  no  other  means  of  trans- 
port, they  cannot  be  forwarded  at  all(^),  or  if  they  are  so 
damaged  by  a  peril  insured  against  that  if  sent  on  they  would 
be  worth  nothing,  or  less  than  the  expense  which  must  neces- 
sarily be  incurred  in  forwarding  them,  the  assured  may,  by 
abandoning,  treat  the  loss  as  constructively  total  (r).  So,  where 
advances  made  for  the  transport  of  Chinese  emigrants  upon  a 
particular  voyage  were  insured,  and  the  emigrants  piratically* 
ran  away  with  the  ship,  and,  landing,  deserted  her  before  the 
voyage  was  ended,  this  was  held  to  amount  to  a  total  loss  of  the 
sums  insured  (a).  If  however,  the  ship,  although  once  captured, 
is  re-taken  or  restored  before  action  brought  (^),  or  if,  in  cases 


(o)  Ikon  T.  Hornby,  3  E.  &  B.  180. 
See  also  Lozano  v.  Janson,  2  E.  &  E.  160. 

(p)  Barker  v.  Blakes,  9  East,  283  ; 
Ooio^an  ▼.  The  London  Aeturanee  Com" 
panyy  5  M.  ft  8.  447;  LoMim  v.  Janaon, 
2  E.  &  E.  160 ;  Bodoeonachi  y.  EUiot, 
L.  R.,  9  0.  P.  518.  See  also  WxUon  v. 
Jonety  L.  B.,  1  Ex.  193;  8.  C,  Gam. 
Soaco.,  L.  R,  2  Ex.  139,  where  tlie 
breakmg  of  the  AtUintlo  Cable  was  held 
to  be  a  total  loss. 

{q)  Anderaon  y.  The  Royal  Exehanye 
Aaeuranee  Company ^  7  East,  38 ;  WUwn 
y.  The  Boyal  Exchange  Aseuranee  Com" 
panyt  2  Gamp.  623. 

(r)  Gemon  y.  The  Royal  Exchange  A$- 
turance  Company^  6  Taunt.  383;  Parry 
y.  Aberdein^  9  B.  &  G.  411;  Navone  y. 
ff addon,  9  G.  B.  30;  Roeetto  y.  Gumey, 
11  ib,  176;  Famworth  y.  Hyde,  18  G. 
B.,  N.  S.  836.  If  goods  of  the  same 
kind,  belonging  to  different  owners, 
become  so  mixed  up  during  a  yoyage, 
owing  to  perils  inmired  against,  that 
it  is  impossible  to  distinffuish  the  seve- 
ral owners'  property,  they  are  not  to 
be  ooDsidered  as  totally  lost,  either  ac- 
tually or  constmctiyely ;  and  the  owners 
consequently  will  be  considered  tenants 
in  common  of  the  whole ;  Spenee  y.  The 

M.P. 


Union  Marine  Ineuranee  Company,  L.  B., 
8  G.  P.  427. 

(«)  T^aylor  y.  Palmer,  8  Ex*  739 ;  8.  C7., 
Gam.  Scaoc.,  10  Ex.  382. 

(0  See  the  judgments  in  Ooea  y. 
Withers,  2  Burr.  694,  and  in  Hamilton 
y.  Mendee,  ib.  1211 ;  Bainbridge  y. 
Neilson,  10  East,  329;  Falkner  y. 
Ritchie,  2  M.  ft  S.  290 ;  Brothereton  y. 
Barker,  6  M.  &  S.  418.  If  the  ship  is 
restored  after  abandonment  in  sucn  a 
condition  that  the  owners  cannot 
reasonably  be  expected  to  take  her 
back,  as  where,  for  instance,  she  is 
offered  to  them  charged  with  expenses 
of  salvage  and  repairs  equalling  or 
exceeding  her  value,  this  will  not  have 
the  effect  of  maTring  the  loss  merely 
partial.  See  the  ju^^;ment  of  Bayley, 
J.,  in  Holdsworth  v.  Wise,  7  B.  &  C. 
799,  and  of  the  Gourt  in  Lozano  y.  iToit- 
eon,  2  E.  &  E.  176.  If  once  there  haa 
becoi  a  total  loss  by  capture,  that  is 
construed  to  be  a  permanent  total  loss, 
unless  something  occurs  afterwards 
by  which  the  assured  either  haa  the 
possession  restored  or  has  the  means  of 
obtaining  such  restoration.  iVr  Lord 
Gampbeu,  G.  J.,  in  Dean  y.  Hornby,  3 
E.  &  B.  190. 
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of  salvage,  the  owners  oould  by  payment  of  saoh  a  sum  of 
money  as  it  is  in  their  power  to  procure,  obtain  possession  of 
her  {u)f  or  if  the  ship,  although  muoh  injured  by  a  peril  insured 
against,  can  practically  be  repaired,  that  is,  can  be  repaired  with- 
out incurring  a  greater  expense  than  she  would  be  worth  when 
repaired,  the  assured  is  not  entitled  to  abandon  (x).  So,  if  the 
goods  are  recaptured  and  arriye  at  their  destination  {t/),  or  if  the 
whole  or  any  part  of  the  cargo,  although  damaged,  exists  in  specie, 
and  can  be  sent  to  its  destination  in  a  marketable  state  without 
incurring  more  expense  than  it  would  be  worth  on  its  arrival 
there,  the  loss  is  only  partial  (2).  The  mere  loss  of  the  voyage 
is  never  sufficient  to  create  a  constructive  total  loss  on  the 
ship  (fl).  And,  with  respect  tp  goods,  the  temporary  detention 
of  the  ship,  or  the  retardation  of  the  voyage,  so  as  to  lose  a 
season,  or  even  the  loss  of  the  voyage,  if  the  goods  are  not  of 
such  a  perishable  nature  as  to  make  the  loss  of  the  voyage  a  loss 
of  the  commodity  itself,  will  not  constitute  a  constructive  total 
loss  (b). 

What  circumstances  shall  amoimt  to  a  total  loss  from  capture 
or  embargo,  is  sometimes  made  the  subject  of  an  express  stipu- 
lation in  the  policy  (c). 

The  ordinary  test  by  which  to  decide  whether  the  loss  of  the 
ship  is  constructively  total  or  paartial  only,  is  whether  a  prudent 
uninsured  owner,  if  on  the  spot,  would  have  incurred  the  ex- 
pense of  repairing.  If  he  would  not,  the  loss  is  constructively 
total  {d).    In  other  words,  the  question  in  all  cases  is  whether 


(u)  Thomely  v.  Eehson^  2  B.  &  A. 
618. 

{x)  Doyle  y.  Dallat,  M.  &  Bob.  48  ; 
Gardner  v.  Salvador,  ib.  1 L6  ;  and  see 
Chapman  y.  Beneon,  6  C.  B.  330. 

(y)  Pattereon  t.  Eitehie,  4  M.  &  S. 
893. 

(s)  Thompeon  y.  l%e  Boyal  Exchange 
Auuranee  Company,  16  East,  214;  Davy 
y.  Milford,  16  East,  669;  Wihon-y,  The 
Moyal  Exchange  Aeeurance  Company,  2 
Camp.  623 ;  Navone  y.  Haddon,  9  C.  B. 
80;  Boeetto  y.  Gumey,  11  C.  B.  176, 
Michael  y.  OilUepie,  2  C.  B.,  K.  S. 
641,  and  Famworth  y.  ffyde,  L.  R., 
1  0.  P.  204,  ante,  p.  627,  note  (*). 

(a)  Bole  y.  Fitegerald,  WiUee,  641 ; 
8,  </.,  before  the  House  of  Lords,  3 
Broym's  P.  G.  131 ;  Bareom  y.  SeoU^  2 
Taunt.  363. 

{h)  Jnderton  y.  Wallit,  2  H.  &  S. 


240 ;  Hunt  y.  The  Boyal  Exchange  M' 
eurance  Company,  6  M.  &  S.  47.  See, 
howeyer,  Stringer  y.  The  English  and 
Scottish  Marine  Insurance  Company,  ante, 
p.  628,  note  (g).  In  De  Mattos  y.  Sawi' 
ders,  L.  R.,  7  0.  P.  670,  it  was  held 
that  a  partial  loss  can  only  be  oonyerted 
into  a  total  loss  by  the  natural  and 
necessary  consequence  oi  a  peril  in- 
sured against. 

{c)  Fowler  y.  The  English  and  Scottish 
MaHne  Co,,  18  C.  B.,  N.  S.  818  ;  anU, 
p.  628,  note  (A). 

{d)  BouxT,  Salvador,  8B.  N.  C.  266; 
Manning  y.  Irving,  1  0.  B.  168;  2 
G.  B.  784;  6  G.  B.  391 ;  Moss  y.  Smith, 
9  G.  B.  94  ;  &mes  y.  Sugrue,  4  G.  &P. 
276 ;  Domett  y.  Tomg,  1  Gar.  &  H. 
466.  Freight  is  not  totaUy  lost  by 
perils  of  the  sea  simply  because  the 
cost  of  the  repairs  of  sea  damage  neoes- 
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it  would  oost  more  to  repair  the  ship  so  as  to  make  her  sea- 
worthy than  she  would  be  worth  when  repaired. 

In  considering  the  relation  which  the  cost  of  repair  would 
bear  to  the  value  of  the  ship  when  repaired,  the  question  is  not 
yaried  by  the  age  of  the  vessel ;  if  by  reason  of  her  natural 
decay  more  extensive  repairs  would  be  necessary  to  repair  the 
injuries  caused  by  the  perils  insured  against,  and  from  this  cause 
the  expenses  would  exceed  the  value  of  the  ship  when  repaired, 
the  assured  may  still  abandon  {e). 

In  estimating  the  value  of  the  ship  when  repaired  her  mere 
market  value  is  not  the  proper  test,  but  her  value  to  her  owners. 
Where  a  vessel  is  of  exceptional  size  or  class,  and  built  for  any 
special  service,  this  distinction  becomes  very  material.  Thus, 
where  in  a  special  case  it  was  found  that  a  ship  had  originally 
been  bought  for  20,000/.,  that  20  per  cent,  would  be  a  reasonable 
deduction  in  respect  of  wear  and  tear  at  the  time  when  the 
policy  attached,  that  the  cost  of  building  such  a  ship  at  that 
time  would  have  been  20,000/.,  and  the  cost  of  repairing  her 
would  have  been  10,500/.,  and  that  her  market  value  after  she 
had  been  repaired  would  have  been  7,500/.  as  she  was  a  vessel 
of  exceptional  size  and  class,  but  that  an  owner  wanting  such  a 
ship  for  the  particular  purposes  of  his  trade,  and  having  to 
elect  either  to  sell,  or  to  repair,  or  to  purchase,  would  have  elected 
to  repair  her,  for  such  a  vessel  could  not  have  been  built  or 
purchased  at  that  time  for  so  small  a  sum  as  10,500/. ;  it  was 
held  that  the  inference  from  these  facts  was,  that  the  cost  of  repairs 
would  not  have  exceeded  the  value  of  the  ship  when  repaired, 
and  therefore  that  the  loss  was  an  average  loss  only,  and  not  a 
constructive  total  loss  (/). 

The  same  test  is,  however,  inapplicable  in  some  cases  of 
damage  to  goods ;  for  instance,  where  a  cargo  meets  with  sea 
damage,  and  the  master  is  obliged  to  put  into  an  intermediate 
port,  it  may  well  happen  that  considering  the  state  of  the  market 
there,  and  the  expense  of  taking  on  the  cargo,  an  immediate 
sale  woidd  be  more  beneficial  to  the  owner  of  the  goods  than  a 

aary  to  earn  it  woald  be  greater  tlian  Bep.  27. 

the  freight.     Moss  ▼.  Smithy  9  G.  B.  (/)  Grainger  y.  Martin,  2  B.  ft  8. 

94,  and  FhUpoit  y.  Stoann,  11  C.  B.  466.    This  judgment  was  affirmed  in 

N.  S.  270.  the  Exchequer  Chamber;  see  Orainger 

,  (#)  Fhillipt  y.  Nairue,  4  C.  B.  343  ;  y.  Martin,  4  B.  &  S.  9,  Martin,  B.,  and 

•66  alBo  ffyd^  y.  The  Z^ouitiana  State  In*  Keating,  J.,  diflsentiug. 
turanee  Company,  3  Mason  (American) 
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proeeoution  of  the  voyage ;  yet  if  the  goods  oould  be  carried  to 
their  destination,  in  such  a  condition,  that  allowing  for  all  the 
necessary  extra  expenses  caused  by  the  damage,  they  could  be 
sold  there  at  any  profit,  the  loss  is  not  total  {e).  The  extra 
expenses  which  may  in  these  cases  be  taken  into  calculation 
are,  the  costs  of  unshipping,  warehousing,  drying,  and  of  tran- 
shipping, where  any  of  these  operations  are  in  fact  necessary, 
and  any  salvage  which  is  payable  may  also  be  reckoned ;  but 
a  sum  payable  to  persons  who  have  in  the  emergency  advanced 
money  on  a  bottomry  bond,  cannot  be  taken  into  the  account  (/). 

Where  the  insurance  was  on  ship,  and  the  question  wajs 
whether  she  having  sunk  with  her  cargo,  the  owner  could 
abandon,  or  ought  to  have  incurred  the  expense  of  raising  her, 
it  was  held,  that  the  fact  that  the  cargo  would  be  saved,  and 
would  have  to  contribute  by  general  average  to  the  expense, 
was  one  of  the  elements  to  be  considered  ( g). 

The  question  whether  the  master  acted  rightly  in  selling  the 
vessel  or  cargo,  is  often  incidentally  material  in  considering 
whether  there  has  been  a  constructive  total  loss  (h).  It  is, 
however,  only  incidentally  so,  for  the  sale  does  not  constitute 
the  loss;  the  loss  is  the  antecedent  damage  to  the  ship  or 
cargo  which  renders  the  sale  justifiable ;  there  is  no  such  loss 


{e)  Seimer  y.  Ringrote^  6  Ex.  263. 
In  this  case  the  Court  appears  to  have 
considered  that  the  expense  of  for- 
warding the  carpfo,  whether  there  is  a 
transhipment  or  not,  is  'an  extra  ex- 
pense, which  should  be  estimated  in 
considering  whether  the  loss  was  total 
or  partial  only.  The  Court  of  Common 
Pleas,  however,  in  Rotetto  ▼.  Oumeyy  11 
C.  B.  176,  pointed  out  the  error  of  this 
view,  saying :  **  If  the  voyage  is  com- 
pleted in  the  original  ship,  it  is  com- 
pleted upon  the  origfinal  contract,  and 
no  additional  freight  is  incurred.  If  the 
master  tranships  because  the  original 
ship  is  damaged  (without  considering 
whether  he  is  bound  to  tranship  or 
merely  at  liberty  to  do  so),  it  is  clear 
that  he  tranships  to  earn  hisf ull  freight; 
and  so  the  delivery  takes  place  upon 
the  original  contract.  It  may  happen 
that  a  new  bottom  can  only  be  ob- 
tained at  a  freight  higher  than  the 

original  rate  of  freight 

In  our  opinion,  to  this  extent,  and  to 
this  ext^t  only,  the  cost  of  transit 
should  be  taken  into  consideration  in 
ascertaining  the  practicability  of  de- 
livering th?  cargo,  or  part  of  it,  in  a 


marketable  state  at  the  port  of  dis- 
charge *'  ;  see  also  Famworth  v.  Syde^ 
18  C.  B.,  N.  S.  836;  L.  B.,  1  C.  P. 
204,  antey  p.  627,  note  (6) ;  Meyer  r. 
Ealli,  L.  B.,  1  C.  P.  D.  368.  This 
would  appear  to  be  the  true  rule,  and 
to  be  in  accordance  with  the  principles 
laid  down  in  Dunean  y.  Benwn,  1  Ex. 
637 ;  3  Ex.  644  ;  and  Benaon  y.  Chap' 
many  8  C.  B.  960.  As  to  the  expense 
of  forwarding  a  cargo  where  by  the 
policy  it  is  warranted  "  free  from 
average  unless  general,"  see  The  Great 
Indian  JPenineula  Railway  Company  y. 
Saundert,  1  B.  &  S.  41;  S.  (7.,  in  Cam. 
Scacc.,  2  B.  &  S.  266 ;  Booth  y.  Qair, 
16  C.  B.,  N.  S.  291 ;  Kidston  y.  The 
Empire  Ineuranee  Company ,  L.  B.,  1 
0.  P.  635;  2  C.  P.  367 ;  Meyer  y.  Ralii, 
ubi  auprOy  and  ante,  p.  490. 

(/)  See  the  cases  cited  in  the  last 
note. 

(^)  Xemp  y.  HaUid^,  L.  B.,  1  0.  P. 
620  ;  6  B.  &  S.  723. 

(A)  Currie  v.  The  Bombay  Native  In' 
turanee  Company y  L.  B.,  8  P.  C.  72 ;  The 
Cobequid  Marine  Insurance  Company  y. 
BarteauXy  L.  B.,  6  P.  C.  319;  See  also 
Hall  y.  Jupe,  49  L.  J.,  C.  P.  721. 
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known  in  insuianoe  law  as  a  sale  by  the  master,  unless  it  be 
barratrous  (i).  Where  it  was  the  duty  of  a  captain  at  a  port 
into  which  his  vessel  with  cargo  had  been  driven  by  stress  of 
weather  to  tranship  and  forward  goods,  but  he,  neglecting  to  do 
so,  they  were  sold  by  order  of  a  local  Court  to  pay  for  advances, 
it  was  held  that  the  loss  was  not  a  constructive  total  loss,  be- 
cause the  sale  was  not  due  to  a  peril  insured  against,  but  arose 
from  the  misconduct  of  the  master  after  the  perils  had  ceased  to 
operate  (/). 


In  ascertaining  whether  a  loss  is  total  or  not,  the  same  test  Tort  where 
is  applicable  to  valued  as  to  open  policies ;  notwithstanding  that  ^  ^ 
the  effect  of  this  rule  is,  to  allow  the  assured,  in  some  cases,  to 
recover  more  than  a  compensation  for  his  loss.  It  is  now  well 
settled  that  the  valuation  in  the  policy  cannot  be  looked  to  in 
order  to  determine  whether  a  loss  is  total  or  not,  the  object  of 
the  valuation  being  to  prevent  disputes  by  ascertaining  the  sum 
which  the  underwriter  is  to  pay  in  case  a  total  loss  is  proved, 
and  not  to  fix  a  conventional  value  at  which  the  vessel  is  to  be 
put  in  considering  the  propriety  of  repairing.  The  question, 
therefore,  in  these  cases,  is  to  be  determined  as  if  there  were  no 
policy  at  all,  by  inquiring  what  a  prudent  man  uninsured  would 
have  done  (k).  Thus,  where  a  ship,  worth  to  be  sold  in  the 
market  9,000/.  only  when  the  policy  was  effected  and  when  the 
damage  was  sustcdned,  but  valued  in  the  policy  at  17,500/.,  was 
so  injured  during  her  voyage  that  she  could  not  proceed  with- 
out an  expenditure  of  10,500/.,  and  when  repaired  she  would 
have  been  worth  only  9,000/.,  and  the  jury  found  that  a  pru- 
dent owner  iminsured  would  not  have  repaired,  it  was  held  that 
this  was  a  case  of  constructive  total  loss,  and  also  that  the 


(i)  See  tlie  judgment  in  Knight  y. 
Jmth,  16  Q.  B.  669 ;  and  theobflerra- 
tion  of  Bayley,  B.,  in  Gardner y.  SahU' 
dory  1  H.  &  Rob.  117 ;  Famtcorth  y. 
Sf/d$f  ubi  iupra.  See  also  Kaltenbach 
y.  Mackenzie,  3  App.  Ca.  467|  where  it 
was  held  that  if  tne  aasored  reoeiyee 
rdiable  infoimation  that  the  subjeot- 
matter  of  the  insurance  is  in  imminent 
danger  of  becoming  a  total  loss,  he  is 
bound  to  giye  notice  of  abandonment, 
and  his  omission  to  do  so  will  not  be 
excused  because  afterwards  the  sub- 
ject-matter of  the  insurance  is  justifi- 
ablj  sold.  Where  the  right  of  an 
owner  to  abandon  was  resisted  on  the 


ground  that  if  a  good  judgment  had 
been  exercised  when  the  ship  struck,  a 
total  loss  might  haye  been  ayoided,  it 
was  held  that  eyidence  was  admissible 
to  show  that  the  captain  was,  pre- 
yiously  to  the  yoyage  insured  against, 
a  habitual  drunxard.  Aleoek  y.  The 
Boyal  Exchange  Aeeuranee  Company,  13 
Q.  B.  292. 

ij)  Meyer  y.  Balliy  1  0.  P.  D.  368. 

[k)  Aden  y.  Sttyrue,  8  B.  &  0.  661 ; 
Touny  y.  Turing,  2  S.  N.  R.  762 ;  Man* 
ning  y.  Irving,  1  0.  B.  168 ;  S,  C.  m 
error,  2  C.  B.  784 ;  6  C.  B.  391 ;  and 
supra,  p.  468. 
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assured  were  entitled  to  reoover  the  value  mentioned  in  the 
policy  (/)• 

With  respect  to  insurances  on  freight.  The  assured  cannot 
recover  unless  the  loss  takes  place  upon  the  voyage  insured  (m). 
It  is  obvious  also,  that  no  loss  can  be  sustained  or  abandon- 
ment made  in  respect  of  freight  actually  earned ;  the  question 
of  loss,  therefore,  can  only  arise  in  cases  of  pending  or  current 
freight  (n).  If  the  ship  is  injured  and  obliged  to  put  back  to 
repair,  or  meets  with  an  irreparable  iajury,  so  as  to  be  unable  to 
proceed  with  her  cargo,  or  is  stranded  and  cannot  be  got  off 
without  incurring  a  ruinous  expense,  the  loss  of  freight  is  total, 
and  the  assured  may  recover  without  abandonment  (0).  So,  if 
a  ship  before  reaching  her  port  of  loading,  meets  with  perils 
which  occasion  such  a  delay  as  renders  the  voyage  contem- 
plated impracticable,  and  so  excuses  the  charterer  from  load- 
ing (p).  But  if  the  goods  could  be  forwarded  by  another 
vessel  (q),  or  if  the  ship  could  be  repaired  at  a  cost  less  than  her 
value  when  repaired,  although  it  may  exceed  the  value  of  the 
freight,  so  as  to  bring  home  the  cargo  or  any  part  of  it,  the  loss 
of  the  freight  is  not  total  (r).  Freight  may  be  insured  by  a 
time  policy,  though  for  a  period  short  of  the  time  necessary  to 
complete  the  voyage  on  which  the  freight  is  to  be  earned ;  and 
there  is  a  total  loss  of  freight  if  the  cargo  be  so  damaged  by  a 
sea-peril  in  the  course  of  the  voyage  as  to  render  it  impossible, 
except  at  an  expense  which  would  greatly  exceed  its  value  on 
arrival,  to  carry  it  to  its  port  of  destination  («). 

Where  there  was  a  policy  on  ship,  and  another  on  chartered 


(0  1  C.  B.  168;  2  C.  B^  784;  6 
C.  B.  391 ;  Manning  y.  Irving ,  ubi 
aupra, 

(w)  SeUar  v.  Jf *  Viear,  1  N.  B.  23. 
As  to  the  extent  of  the  underwriters 
UahiHty  where  the  insnranoe  was  on 
« one- third  loss  of  freight  in  conse- 
quence of  sea  damage,"  see  Oriffitha 
y.  Bramleyj  Moore,  4  Q.  B.  D.  70. 

(n)  The  amount  recoyerahle  in  re- 
H>ect  of  a  loss  on  freight  will  therefore 
depend  on  the  tenns  of  the  charter- 
party.  See  Atty  y.  Zindo^  1  N.  B.  236; 
JFikonY.  Fortter,  6  Taunt.  26;  Everth 
y.  Smith,  2  H.  &  S.  278.  There  may 
a  total  loss  of  an  unpaid  portion  of 
freight.  Allison  y.  Bristol  Marine  Intur* 
nmeo  Company,  1  App.  Gases,  209.  As  to 
what  is  an  insurable  interest  in  freight, 
see  ante^  p.  464. 


(o)  Oreen  y.  The  Royal  Exehanye  Am^ 
ettance  Company,  6  Taunt.  68;  Id/e  y. 
The  Royal  Exchange  Aesurance  Company, 
8  Taunt.  755;  Mount  y.  Harrison,  4 
Bing.  388 ;  Le  Cuadra  y.  Stcann,  16  C. 
B.,N.  S.  772. 

(p)  Jackson  y.  TJ^  Union  Marine  In* 
suranee  Company,  L.  B.,  8  G.  P.  672;  10 
G.  P.  125,  where  the  question  mostly 
considered  was  what  delay  would  jus- 
tify the  charterer  innotloading  thesnip. 

Iq)  Farmeterr.  Ibdhunter,  l(Sunp.  641. 

(r)  Moss  y.  Smith,  9  G.  B.  94,  and 
Fhilpott  y.  Swann,  11  G.  B.,  N.  S.  270; 
see  also  Ch-een  y.  'The  Royal  Exchange 
Assurance  Company,  ubi  supra,  and 
Mordy  y.  Jones,  4  B.  &  G.  394. 

(s)  Michael  y.  GUlespy,  2  G.  B.,  N. 
S.  627. 


INSURANCE.  536 

freight  for  the  homeward  voyage,  and  the  ship  was  so  injured 
on  her  outward  voyage  that  her  owner  properly  abandoned  her 
to  his  underwriter ;  it  was  held,  by  the  House  of  Lords,  that 
there  was  a  loss  of  freight  by  perils  of  the  sea,  and,  further,  that 
as  nothing  remained  to  be  transferred  to  the  underwriter  on 
freight,  no  notice  of  abandonment  was  necessary  (t). 

In  a  case  (u)  which  arose  on  a  policy  on  freight,  the  ship 
having  met  with  serious  injury  by  striking  on  a  rock  was 
compelled  to  put  back  and  unship  her  cargo.  The  master 
repaired  her,  borrowing  money  for  the  purpose  on  bottomry  at 
an  expense  which  ultimately  exceeded  the  value  of  both  ship 
and  freight,  and  having  re-shipped  the  cargo,  the  vessel  pro- 
ceeded and  performed  her  voyage,  and  earned  freight  which  was 
paid  to  the  holders  of  the  bottomry  bond.  Before  the  arrival  of  the 
ship,  however,  the  owners  on  receiving  intelligence  of  the  damage, 
and  of  the  probable  expense  of  the  repairs,  had  abandoned  both 
ship  and  freight  to  the  underwriters.  The  jury  having  found 
that  all  parties  had  acted  bond  fide^  and  that  the  owner  of  the 
ship  had  acted  as  a  prudent  owner  of  ship  and  freight,  if  unin- 
sured, would  have  acted,  it  was  held  that  the  assured  could  not 
recover  for  either  a  total  or  partial  loss  of  freight,  as  he  was 
bound  by  the  act  of  his  master  in  repairing,  and  the  freight  had 
not  been  lost,  but,  on  the  contrary,  had  been  actually  earned, 
and  paid,  in  effect,  to  the  assured  by  its  payment  to  the  holders 
of  the  bottomry  bond. 

Where  a  policy  was  on  "money  advanced  on  account  of  Ofmoner 
freight,"  subject  to  the  ordinary  memorandum,  and  the  action  aooomit  of 
was  brought  in  respect  of  a  general  average  loss,  it  was  held  ^i^i^t. 
that  a  plea  alleging  that  by  a  custom  in  London  the  insurers 
were  not  bound  to  make  good  general  average  losses  on  such  a 
poUcy  was  bad  upon  demurrer,  such  a  custom  being  inconsistent 
with  the  terms  of  the  policy,  and  therefore  inadmissible  (^). 

Where  passage  money  was  insured  against  all  costs,  charges.  Of  paasage 
and  liabilities  to  which  the  owner  or  charterer  might  be  subject  ^^^^^^ 
under  certain  sections  of  the  repealed  Passengers  Act  of  1852  Acts. 
(15  &  16  Yict.  c.  44),  and  the  ship  was  lost  but  the  passengers 

U)  Rankin  y.  Potter^  L.  R. ,  6 H.  L.  83.  of  the  ship,  that  the  master  had,  in  re- 

(»)  Bemon  v.  Chapman,  8  C.  B.  960.  pairing,  acted  beyond  the  scope  of  his 

The  Gcmrt  held  in  this  case  that  it  authority,  or  that  the  owner,  if  on  the 

conld  not  assume  from  the  fact  of  the  spot,  wonid  not  have  elected  to  repair. 

expensesnltimatelyexoeedingtheYalue         (x)  EaU  ▼.  Jaman,  4  £.  &  B.  600. 
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were  saved  in  a  British  oolony  short  of  their  port  of  destination, 
to  which,  however,  the  master  within  six  weeks  forwarded  them ; 
it  was  held  that  the  expenses  so  inoorred  might  be  recovered 
under  the  policy,  for  one  of  the  sections  referred  to  made  it  the 
duty  of  the  master  to  forward  the  passengers  at  the  expense  of 
the  owners  under  the  circumstances  which  had  occurred  (y). 
It  was  held  to  be  otherwise,  however,  where  the  expenses  were 
incurred  in  respect  of  the  maintenance  of  passengers  during 
the  repairs  of  the  ship  on  the  voyage,  the  policy  not  referring, 
to  the  sections  of  the  statute  which  threw  this  expense  on  the 
shipowners  (z). 

Loans  after  Whether  the  underwriter  is  liable  for  a  loss  which  happens 
oiSigtoTO^  after  the  period  covered  by  the  policy,  through  an  injury  sus- 
yiooa  injury,  tained  during  that  period,  is  a  question  which  has  been  much 
discussed.  It  has  been  argued  that  the  underwriters  are  not 
liable,  in  these  cases,  for  a  total  loss,  because  none  happens 
during  the  period  for  which  the  vessel  was  insured;  nor  for 
a  partial  loss,  because  the  actual  damage  incurred  within  that 
period  must  be  taken  to  be  merged  in  the  subsequent  total  loss. 
In  an  early  case  (a),  where  a  ship,  three  days  before  the  expira- 
tion of  a  time  policy,  received  her  death's  wound,  but,  by  pump- 
ing, was  kept  afloat  till  three  days  after  the  time,  the  insurer 
was  held  not  liable.  In  a  later  case  (6),  it  was  held  that  the 
assured  were  entitied  to  recover  upon  a  voyage  policy  for  a  total 
loss  which  occurred  after,  but  arose  from  an  injury  received 
before,  the  determination  of  the  voyage ;  but,  in  that  case,  the 
policy  included,  in  terms,  the  vessel's  stay  at  the  port  where  she 
was  actually  lost. 

The  earlier  of  these  cases  has  been  supposed  to  lay  down  the 
rule,  that  where  a  ship,  insured  under  a  time  policy,  receives 
damage  during  the  period  insured,  which  ultimately  causes  her 
loss,  but  she  is  kept  afloat,  as  a  ship,  until  after  that  period,  the 
underwriter  cannot  be  charged  with  either  a  total  or  a  partial 
loss,  and  the  decision  has,  on  this  supposition,  been  censured  by 
*  foreign  jurists  (c).  But  it  may  well  be  doubted  whether  any 
such  doctrine  was  intended  to  be  asserted  in  that  case ;  and  in 

(y)  Oihony,  Bradford,  i'E.  &B.  686.  (h)  Shaw  y.  FeUon,  2  East,  109. 

(t]  WUIU  T.  Cooke,  6  £.  &  B.  641.  (e)  Beneoke  Prino.  of  Indemn.  o.  8, 

fa)  Meretony  v.   Lunhpe,  dted  by  s.  3 ;  Phillips  on  Ins.  o.  13,  s.  14 ;  3 

Willes,  G.  J.,  in  Lockyer  y.  Offley,  1  T.  Kent  Com.  308,  note. 

B.  260. 
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a  modem  case  (^),  where  a  ship  received  her  death-blow  before 
the  expiration  of  a  time  policy,  but  the  extent  of  the  damage 
was  not  discovered  until  after  it  had  expired,  when  it  was  found 
that  she  could  not  be  prudently  repaired,  and  she  was  in  conse- 
quence sold,  it  was  held  that  the  underwriters  were  liable  for  the 
partial  loss  which  had  occurred  before  the  expiration  of  the  time 
limited  in  the  policy. 

It  is  clear,  however,  that  if  a  total  loss  follows  after  a  partial 
loss,  but  arises  from  an  independent  cause,  excepted  in  the 
policy,  so  that  the  assured  is  not  in  any  degree  in  a  worse 
position  by  reason  of  the  partial  loss,  the  underwriters  are  not 
liable  for  the  partial  loss  (e).  Thus,  where  a  ship  insured  from 
New  York  to  London  warranted  free  from  American  condem- 
nation, was  driven  on  shore  by  the  wind  and  tide  and  suffered 
a  partial  loss  by  sea  damage,  and  whilst  on  shore  was  seized 
and  condemned  by  the  American  G-ovemment,  it  was  held  that 
the  underwriters  were  not  liable,  either  for  a  total  or  for  a  partial 
loss;  not  for  a  total  loss,  as,  according  to  the  maxim  causa 
proxima  non  remoia  spectatur^  the  loss  must  be  attributed  to  the 
capture ;  nor  for  a  partial  loss,  because  although  the  damage 
made  the  ship  of  less  value  to  the  American  Government,  the 
assured  was  not  injured,  being  in  no  worse  situation  than  if  it 
had  not  occurred  (/). 

It  will  be  observed  that  sometimes  cases  apparently  of  total 
loss,  prove  eventually  to  be  partial  losses  only ;  as  where  there 
is  a  capture  and  recapture,  or  where  a  forcible  detention,  instead 
of  lastiag  so  long  as  to  render  it  impossible  to  bring  the  ship  or 
goods  to  their  destin^ion,  terminates  speedily  (g).  And  it  must 
be  recollected  that  whether  a  loss  is  partial  or  constructively 


(<0  Knight  y.  Faith,  15  Q.  B.  649. 
It  was  unneoessary  in  that  case  to  de- 
oide  whether  the  nnderwriten  were 
liable  for  a  oonstmotiYe  total  loss  as 
the  Teasel  had  not  been  abandoned ; 
and  the  underwriters  not  beinff  there- 
fore liable  to  paj  for  the  final  loss  of 
the  ship,  even  assuming  it  to  have  been 
a  total  loss  resulting  from  the  damage 
incurred  during  the  currency  of  £e 
policy,  the  partial  loss  could  not  merge ; 
but  the  Court  disapproyed  of  the  doc- 
trine supposed  to  nave  been  acted  on 
in  Meretony  y.  Dunlope  (cited  1  T.  B. 
260);  see  16  Q.  B.  667. 

{e)  But  where  there  are  two  poUoies, 
one  attacJiing  at  the  expiration  of  the 


other,  and  a  partial  loss  occurs  under 
the  first,  and  a  total  loss  under  the 
second,  the  rule  is,  that  each  contract 
must  be  yiewed  separately,  and  the 
underwriter  wiU  be  held  liable  both 
for  the  partial  loss  under  the  first,  and 
the  total  loss  under  the  second.  Lid' 
g$tt  y.  Seeretan,  L.  B.,  6  C.  P.  616. 

(/}Zi9My./afM»t,  12£a8t,648.  See 
also  the  remarks  upon  this  case  in  the 
judgment  of  the  Court  in  Knight  y. 
FaUh,  16  Q.  B.  668,  and  Ifayhr  y. 
Fahner,  8  Ex.  739 ;  10  £x.  382. 

{ff)  See  the  cases  cited  on  the  pre- 
sent pace,  Dmw  y.  Somby,  8  E.  £  B. 
180,  and  tiie  judgment  in  JUtux  y.  M' 
va4or,  3  Bing.  NT  C.  286. 
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total,  depends  always  upon  the  facts  as  they  appear,  not  at  the 

time  of  abandonment  (A),  but  at  the  time  of  action  brought. 

Where  loee      If ,  therefore,  that  which  was  supposed  to  be  a  total  loss  at  the 

IT^^radB  ^^®  0^  ^^®  notice  of  abandonment  is  only  a  partial  loss  at  the 

found  partial,  ^i^e  of  action  brought,  as,  where  a  ship  is  captured,  and  after 

abandonment  and  before  action  recaptured,  the  assured  cannot 

recover  as  for  a  total  loss.    In  order,  however,  to  divest  the  right 

of  the  assured  under  the  abandonment,  the  thing  insured  must 

be  offered  or  returned  to  them,  or  must  arrive  at  its  destination 

under  such  circumstances  that  they  may,  if  they  please,  have 

possession  of  it,  and  may  be  reasonably  expected  to  take  it  (t). 


Abaadtinment 
anditaefleota. 


We  have  already  seen  that  it  is  always  necessary,  in  order 
to  make  a  loss  constructively  total,  that  the  assured  should 
abandon  (/).  This  is  a  reasonable  and  equitable  rule,  not  re- 
sulting from  any  express  stipulation  in  the  contract  of  insurance, 
but  annexed  to  it  by  the  law  merchant ;  for,  on  the  one  hand, 
long  interruption  to  a  voyage,  and  imcertain  hopes  of  recovery, 
being,  in  mercantile  transactions,  often  ruinous,  it  is  reason- 
able that  the  assured  should  be  allowed  to  disentangle  him- 
self from  unprofitable  trouble  and  further  expense  by  treat- 
ing the  injury  sustained  by  the  insured  property  as  amounting 


(A)  See  the  judgment  of  Lord  Mans- 
field in  Hamilton  ▼.  Mendes,  2  Bnir. 
1210;  Bainbridge  ▼.  NeiUon,  10  East, 
329 ;  Falhner  v.  mtchie,  2  M.  &  S.  290 ; 
Paraom  v.  Scott^  2  Tannt.  363 ;  Bro- 
iherston  ▼.  Barber,  6  M.  &  S.  418 ;  iVay- 
lorY.  Taylor,  9  B.  &  0.  718.  The  cor- 
rectness of  this  role  was  doubted  by 
Lord  Eldon  in  Smith  y.  Bobertton,  2 
Dow,  474,  but  it  is  now  clearly  esta- 
blished. The  law  in  France  and  Ame- 
rica is  otherwise.  Emerigon  Traits  des 
Ass.  torn.  2,  196.  By  the  Code  de  Com- 
mercei  Art.  385,  *'Le  d^laissemeDt 
signifi6  et  accept^  ou  jug6  yalable,  les 
enets  assures  appartiennent  k  Tas- 
sureur,  &  partir  de  I'^poque  du  d^- 
laissement.  L'assureur  ne  peut,  sous 
pr^texte  du  retour  du  nayire,  se  dis- 
penser de  payer  la  somme  assuree." 
Bee  also  3  Kent  Com.  324,  and  Feele 
y.  The  Merchants*  Insurance  Company,  3 
Hason  (American)  Rep.  27,  where 
Story,  J.,  says:  *'An  abandonment 
once  rightfully  made  is  binding  and 
oondusiye  between  the  parties,  and  the 
rights  flowing  from  it  become  yested 
rights,  and  are  not  to  be  diyested  by 


any  subsequent  eyents.'' 

(«)  See  M*Iver  y.  Henderson,  4  M.  & 
S.  676,  where  it  was  held  that  the  as- 
sured were  not  bound  by  tiie  mere 
restitution  of  the  shh>'s  hull  under 
conditions  which  maae  it  doubtful 
whether  they  would  not  haye  to  pay 
more  than  it  was  worth.  See  also 
Holdsworth  y.  Wise,  7  B.  &  C.  794 ; 
Parry  y.  Aberdein,  9  B.  &  0.  411 ; 
Zozano  y.  /anson,  2  E.  &  E.  160.  In 
the  latter  case  the  Court  adopted  the 
Tul%  laid  down  by  Bayley,  J.,  in  Solis* 
icorth  y.  Wise,  ubi  supra,  that,  to  re- 
duce a  loss  onoe  total  to  a  partial  loes, 
the  subject  of  the  insurance  *^  must  be 
in  existence  under  such  droumstanoes 
that  the  assured  may,  if  they  please, 
haye  possession,  and  may  reasonably  ba 
expected  to  take  possession  of  it,** 

(/)  Ante,  p.  628 ;  Kniyht  y.  Faitk^ 
16  Q.  B.  648  ;  Stewart  y.  The  Greenock 
Marine  Insurance  Company,  2  H.  of  L. 
C.  169.  See  as  to  the  grounds  upon 
which  the  doctrine  of  al^donment  is 
founded,  the  judgment  in  JUmiin  t. 
Hotter,  li.  R.}  6  H.  Ij.  88* 
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to  a  total  loss ;  and,  on  the  other,  it  is  required  by  the  very 
principle  of  a  contract  of  indemnity,  that  the  thing  insured 
should,  if  it  still  exist,  be  ceded  to  the  underwriters,  and  that 
they  should  have  an  early  opportunity  of  inquiring  into  the 
facts,  and  of  protecting  themselves  agsdnst  fraud  (t^).  The 
assured  is  not,  indeed,  in  any  case  obliged  to  abandon ;  nor  will 
the  want  of  an  abandonment  oust  him  of  his  claim  for  an  average 
loss  or  an  actual  total  loss,  as  the  case  may  be  (n).  But  if  he 
fail  to  abandon  when  the  loss  is  only  constructively  total,  he  is 
entitled  to  indemnity  as  for  a  partial  loss  only  (o).  On  the  other 
hand,  the  assured  cannot  by  abandoning,  without  the  consent  of 
the  imderwriter,  treat  as  a  constructive  total  loss  that  which  is 
clearly  a  mere  partial  loss  (p). 

Notice  of  abandonment,  to  be  valid,  must  be  given  by  the  Notice  of 
real  owner  of  the  ship  or  goods  insured,  or  by  his  duly  authorized  *  o^u^en  . 
agent.  One  vnth  whom  a  policy  of  insurance  has  been  depo- 
sited as  a  security  for  a  loan  has  no  implied  authority  to  give 
notice  of  abandonment.  A  notice,  therefore,  given  by  him 
without  the  express  authority  of  the  owner,  will  be  of  no  avail 
to  the  latter  {q). 

An  abandonment  must  be  total  and  not  partial ;  that  is,  one 
part  of  the  property  insured  niay  not  be  retained  whilst  the  rest 
is  abandoned  (r).  The  mode  in  which  an  abandonment  is 
usually  made,  is  by  a  notice  from  the  assured  to  the  underwriter, 
which  is  called  a  notice  of  abandonment.  This  notice,  although 
usually  in  writing,  is  not  necessarily  so  («).  It  must  be  express 
and  direct  in  its  terms  {t) ;  a  communication  of  intelligence 
received,  with  a  request  how  to  proceed,  is  not  sufficient  (m). 
Where  an  owner  on  obtaining  ill  news  of  his  vessel,  conmiuni- 
cated  it  to  the  underwriters  and  expressed  a  desire  to  abandon. 


(m)  See  the  jadgments  in  Goti  y. 
Witheri,  2  Burr.  697;  Hamilton  y. 
Mendetf  ib.  1209;  ajid  in  ItouxY.  Salva- 
dor, 3  B.  N.  C.  275,  and  3  Kent  Com. 
318. 

(n)  See  Mellith  y.  Andrew$,  15  East, 
13. 

(o)  Kniffht  y.  Faith,  15  Q.  B.  649, 
see  KaUenbaeh  y.  Maekenzief  3  G.  P.  D. 
467 ;  3  App.  Gases  467. 

(p)  See  the  oases  dted  aboye,  and 
CazaM  t.  St.  Barb$,  1  T.  R.  187. 

(q)  Eankin  y.  Totter,  Ij.  R.,  6  H.  L. 
83;  Jardine  y.  Leathley,  3  B.  &  S. 
700.    See  also  Amonld  on  Ins.  1161, 


and  Gordon  y.  Jtfauachuaetts  Fire  and 
Marine  Inturance  Company^  2  Picker- 
ing's Bep.  (Amer.)  249. 

Ir)  1  Park  on  Ins.  229. 

\a)  Farmeter  y.  Todhunter,  I  Gamp. 
641.  It  is  not  neoessary  to  nse  the 
woxd  abandoned  in  a  notice  of  aban- 
donment, any  eqniyalent  expression  is 
sufficient.  Curriey.  The  Bombay  Naiif^ 
Jneurance  Company,  L.  R.,  3  P.  G.  72. 

{t)  Thellusaon  y.  Fletcher,  1  Esp.  73  ; 
Farmeter  y.  Todhunter,  1  Gaxnp.  641. 

(u)  Martin  y.  Crokatt,  14  East,  466. 
As  to  what  is  soffloient,  see  King  y. 
WMer,  2  H.  &  G.  884. 
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Ko  formal 
80oept&iioe 
of  abandon- 

Ill6Ilt. 

Time  of 
giving  notice 
of  abandon- 
ment* 


but  the  underwriters  insisted  on  the  vessel  being  repaired,  and 
told  the  owner  to  pay  the  bills,  and  he  consented  at  last  that  the 
repairs  should  be  done,  but  refused  to  advanoe  any  money,  and 
it  became  therefore  necessary  to  raise  money  upon  a  bottomry 
bond,  imder  which  (the  underwriters  refusing  to  discharge  it)  the 
vessel  was  afterwards  sold,  the  Court  held,  that  although,  there 
having  been  no  abandonment,  there  had  been  no  constructive 
total  loss,  yet  that  the  underwriters  having  expressly  directed 
the  repairs,  were  liable  for  all  the  damage  which  the  owner  had 
incurred  by  reason  of  their  refusal  to  pay  the  bond  (x). 

It  has  been  said,  that  if  the  underwriters  object  to  the  aban- 
donment, they  must  do  so  within  a  reasonable  time,  and  that 
by  silence  they  must  be  taken  to  acquiesce  in  it  (y). 

No  writing  or  formal  assent  is  required  by  English  law  in 
order  to  constitute  an  acceptance  of  the  abandonment  (s). 

The  abandonment  must  take  place  within  a  reasonable  time 
after  the  assured  has  received  intelligence  of  all  the  facts  of  the 
case,  and  has  or  might  have  discovered  the  condition  of  the 
insured  property  (a).  The  object  of  this  rule  is  to  give  the 
underwriter  the  earliest  opportunity  of  obtaining  as  much  benefit 
as  possible  from  any  part  of  the  property  that  may  still  be  of 
value  (i).  What  is  a  reasonable  time  must  depend  upon  the 
circumstances  of  each  particular  case. 

The  assured  should  give  notice  of  abandonment  at  the  earliest 
opportunity  {c).    In  one  case,  three  weeks  (tf),  and  in  another. 


(x)  Jkk  Cotta  T.  N0umham,  2  T.  B. 

407. 

(y)  Hudson T.Marri9on,ZB.&B.97; 
see,  noweyer,  JP^le  v.  Merehantt*  Jnmr' 
anee  Company,    3   Mason   (American) 

Bep.  27. 

(g)  If  notice  of  tiie  abandonment  is 
given  to  the  underwriters,  and  the  in* 
sorers  then  say  and  do  nothing,  the 
condnaion  is  they  do  not  mean  to  ac- 
cept the  abandonment,  bat  there  may 
be  a  conatmctiTe  acceptance  of  the 
abandonment.  The  Frtmneidl  Jnnt' 
ranee  Company  t.  Ledue,  L.  B.,  6  C.  P. 
224. 

(a)  Oemon  t.  The  Boyal  Exchange 
Aeturanee  Company,  6  Taunt.  383  ;  the 
judgments  in  Knight  t.  Faith,  16  Q.  B. 
669;  and  Orainger  r.  Martin  in  0am. 
Scaoo.,  4  B.  &  8.  9 ;  King  y.  JTalker, 
Mtupra,  Bee  BrowningY,  The  Provincial 


Ineurance  Company  of  Catwda,  L.  B.» 
6  P.  C.  263. 

(h)  See  the  judgment  in  JKotwy.  Sal" 
vador,  3  B.  N.  G.  286  ;  and  the  judg- 
ment of  Lord  Kenyon  in  Allweody. 
HenckeU,  1  Park  on  Ins.  281 ;  MiUheU 
y.  Edie,  1  T.  B.  608 ;  Davy  y.  Milfird, 
16  East,  669 ;  Abel  y.  Flotte,  3  £q>.  242 ; 
Fleming  y.  #itM,  1  H.  of  L.  C.  613. 

(c)  Dean  y.  Momiy,  3  £.  &  B.  180. 
See  as  to  this  genenUly  the  judgments 
in  the  House  of  Lords  in  JUmkin  y. 
Fetter,  L.  B.,  6  H.  L.  83,  and  of  the 
Court  of  Appeal  in  Kaltenbaeh  r.  MaC" 
kenxie,  3  G.  P.  D.  467. 

((Q  Andereon  y.  The  Foyal  Exchange 
Aeturanee  Company,  7  East,  38;  see  also 
Barker  y.  Blakee,  9  East,  283 ;  Aldridge 
y.  Bett,  I  Stark.  498 ;  Kelly  y.  fFaUan, 
2  Gamp.  166. 
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five  days  (a),  after  the  receipt  of  the  intelligenoe  of  the  loss,  was 
held  to  be  too  late.  If  the  owner  abandons  as  soon  as  he  is 
furnished  with  all  the  facts,  he  will  not  be  prejudiced  bj  a  delay 
on  the  part  of  his  captain  in  communicating  the  intelligence  to 
him(/). 

If,  howeyer,  the  assured  by  his  own  acts,  as  for  instance,  by 
recognizing  a  sale  of  damaged  goods  as  on  his  account,  and  by 
retaining  the  proceeds  of  such  a  sale  in  his  own  or  his  agent's 
hands,^  or  by  any  course  of  conduct  with  a  view  to  his  own 
interest,  prejudices  the  interests  of  the  underwriters  in  the 
recovery  of  the  produce  of  the  thing  insured,  he  precludes 
himself  from  recovering  as  for  a  total  loss  (g). 
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The  effect  of  an  abandonment  is  to  transfer  the  whole  pro-  Efleot  of 
perty  and  interest  in  the  thing  insured  to  the  imderwriter,  as  *  °™^ ' 
from  the  date  of  the  loss  (h) ;  and  consequently  it  enures  as  a 
binding  agreement  to  assign,  if  necessary,  what  is  abandoned ; 
the  assured  in  the  meantime  being  in  the  position  of  a  trustee 
for  the  underwriter  (»).  Where  a  ship  is  abandoned,  the  under- 
writer is  considered  as  the  purchaser  of  the  ship  from  the 
moment  of  the  casualty  to  which  the  abandonment  refers,  and 
he  becomes  entitled  not  merely  to  her  hull,  but  to  the  use  of 
her,  and  to  the  advantages  resulting  from  the  completion  of  the 
voyage  (/).  Moreover,  after  the  assured  has  been  paid  by  the 
insurer  for  the  loss  on  the  policy,  the  insurers  are  put  into  the 
place  of  the  assured  with  regard  to  every  right  given  to  him  by 


ntrufK 

and  t 


(e)  Sunt  T.  The  Royal  Exchangi  As» 
iuranee  Chmpantfj  6  M.  &  S.  47. 

Beady, Bimham.Z'R,  &  B.  147. 
0  ^fAi  Mitchell  Y,  Edie,  1  T.  B.  608 ; 
,  the  obeervations  on  this  case  in 
Eoux  T.  SahadoTf  3  B.  N.  G.  289. 

(A)  Cammell  v.  Sewell,  3  H.  &  N. 
617  ;  S.  C,  in  Cam.  Soaco.,  5  H.  &  N. 
728.  See  also  Amould  on  Ins.,  sect. 
413,  and  the  foreign  authorities  col- 
lected in  note  (x)  to  that  section.  In 
America,  the  same  role  preyails  as  in 
England.  See  Sobinson  y.  The  United 
Ineuranee  Company^  1  Johnson  (U.  S.) 
Bep.  592. 

(t)  Seethe  judgment  of  Lord  Tniro 
in  The  Seottith  Marine  Insurance  Cbm- 
pany  v.  Turner,  1  Maoqueen's  H.  of  L. 
G.  342.  Where  a  yessel  insured  by  a 
yalued  ^licy  is  destroyed  by  a  col- 
linon  with  a  wrong-doing  vessel,  the 


underwriters,  after  payment  on  the 
policy,  are  entitled  to  whatever  dama- 
ges may  be  recovered  by  the  assured 
from  the  owner  of  the  wrong-doing 
vessel  in  respect  of  the  collision.  The 
North  of  England  Insurance  Company  v. 
Armstrong,  L.  B.,  6  Q.  B.  81.  The 
underwriters,  however,  have  no  right 
to  any  damages  which  the  assured 
could  not  himself  have  recovered. 
Simpson  y.  Thompson,  3  App.  Gases, 
279. 

{j)  See  the  judgment  of  Lord  EUen- 
borouffh  in  Case  v.  Davidson,  6  M.  &  S. 
82.  According  to  the  practice  of  the 
Gourt  of  Admiralty,  the  underwriters 
were  not  entitled  to  sue  in  their  own 
name,  but  must  have  sued  in  that  of 
their  owner.  The  John  Bellamy,  L.  B. , 
3  A.  &  E.  129.  See  also  The  Begina 
del  Mare,  Br.  &  L.  315. 
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the  law  respecting  the  subjeot-matter  inBured  {k).  If  the  ship, 
therefore,  notwithstanding  the  abandonment,  prooeedfl  and  earns 
freight,  that  portion  of  it  whioh  is  earned  after  the  abandonment 
belongs  to  the  underwriter  (/).  If  the  freight  be  not  divisible, 
the  whole  passes  to  the  underwriter  on  the  ship,  even  although 
there  be  a  separate  insurance  on  the  freight,  and  the  latter  is 
abandoned  to  the  insurers  of  it  at  the  same  time  as  the  ship  is 
abandoned  (m).  But  where  a  shipowner  who  abandons  has 
earned  in  the  ship  goods  on  his  own  account,  nothing  in  the 
nature  of  freight  for  the  carriage  of  these  goods  previously  to 
the  abandonment  passes  to  the  abandonee  (n). 

Where  a  ship  is  abandoned  before  the  voyaire  is  completed, 

^d  th.  cTgo'i.  i.^^  „d  «m»d  il^  d«a«Iu  V 

another  vessel,  the  underwriters  are  not  entitled  to  the  freight 
earned  by  the  vessel  in  which  the  goods  are  transhipped,  for 
the  master  in  chartering  her  acts  as  agent  for  his  owners  and 
not  for  the  imderwriters  (o). 


{k)  DarreU  y.  TibbeU,  6  Q.  B.  D. 
663;  Sandal  t.  CoekroHf  1  Yes.  Sen. 
98,  and  the  cases  cited,  supra,  p.  641, 
note  {i). 

(0  Barclay  v.  Sterling^  6  M.  &  S.  6 ; 
The  Seottith  Marine  Insurance  Company 
V.  Turner,  1  Maoq.  H.  of  L.  C.  334. 
If  pro  rati  freight  is  actually  due  be- 
fore the  abandonment,  it  belongs  to 
the  shipowner.  Zukey.  Lyde,  2  Burr. 
882;  2  Amouldonlns.  1161  (2nd  edit.). 

(m)  Case  y.  Davidson,  6  M.  &  S.  79  ; 
S.  C,  in  error,  2  B.  &  B.  379 ;  see  also 
Thompson  y.  EotDcroft,  4  East,  34;  Xea- 
tham  y.  Terry,  3  B.  &  P.  479 ;  McCarthy 
y.  Abel,  6  East,  388 ;  Ker  y.  Osborne,  9 
East,  378;  Sharp  y.  Gladstone,  7  East, 
24;  Stewart  y.  The  Greenock  Marine  In' 
aurance  Company,  2  H.  of  L.  C.  169 ; 
MiUer  y.  Wood/all,  8  E.  &  B.  493.  It 
has  been  observed  bj  Mr.  Chancellor 
"KjssA  (3  Kent  Com.  334,  note),  that 
the  marginal  note  to  Case  y.  Davidson 
is  incorrect  in  stating  that  the  imder- 
wriier  was  held  to  be  entitled  to  the 
freight  earned  st^seqttently  to  the 
abandonment,  since  it  appears  by  the 
report  that  the  Court  held  that  he  was 
entitled  to  the  whole  freight.  But  the 
expression  '*  freight  earned  subse- 
quently to  the  abandonment,"  would 
seem  to  mean  freight  becoming  due  after 
the  abandonment ;  and  in  the  case  in 
duestion,  the  whole  of  the  freight 
became  due  after  the  abandonment,  al- 
though part  of  it  then  became  due  in 


respect  of  that  portion  of  the  yoyage 
which  had  been  performed  before  the 
abandonment.  In  this  sense,  the 
terms  correctly  express  the  rule  in 
England,  whion  is,  that  the  contract 
as  to  the  freight  must  be  looked  to, 
and  that  if  by  this  contract  the  whole 
becomes  due  after  the  abandonment, 
there  can  be  no  distribution  of  it  pro 
ratd  itineris  between  the  imderwriters 
on  ship  and  freight.  In  the  United 
States,  howeyer,  a  more  equitable  rule 
is  adopted.  On  an  accepted  abandon- 
ment of  the  ship,  the  freight  is  ap- 
portioned pro  ratd  itinerie,  that  is  to 
say,  that  portion  of  it  which  would  haye 
been  earned  previously  to  the  disaster 
(if  the  contract  had  made  the  freight 
divisible),  is  retained  by  the  shipowner, 
or  his  representative  the  insurer  on  the 
freight,  and  the  remainder  goes  to  the 
insiu^r  on  the  ship.  See  The  United 
Insurance  Company  y.  Lenox,  1  Johns. 
(American)  Rep.  377  ;  2  t^.  443 ;  and 
the  other  cases  cited,  3  Kent  Com.  333^ 
and  Phillips  on  Ins.  c.  17,  s.  17,  where 
the  continental  authorities  on  this  sub- 
ject are  mentioned.  As  to  the  passing 
of  freight  on  a  mortgage  of  a  ship,  i 


ante,  p.  61,  and  Gardner  y.  Cazenove,  I 
H.  &  N.  423. 

(n)  Miller  y.  Wood/all,  8  £.  &  B. 
493. 

(o)  Sickie  y.  Sodocanaehi.  4  H.  & 
N.  456. 
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Where  the  ship  and  freight  are  separatelj  insured,  and  the 
ship,  although  abandoned  as  a  total  loss,  earns  freight  which 
passes  to  the  underwriters  on  the  ship,  the  owner  cannot  re- 
cover against  the  underwriters  on  freight;  for  the  freight,  in 
fact,  has  been  earned,  and  the  right  of  the  underwriters  on  the 
ship  to  claim  it  arises  not  from  a  peril  of  the  sea,  but  from  the 
election  made  bj  the  shipowner  to  abandon  the  ship  (p). 

In  cases  of  abandonment,  the  parties  who  are  entitled  to  the 
ship  or  freight  take  them  charged  with  the  necessary  expenses 
resulting  from  the  loss  (q) ;  but  not  with  incumbrances  which 
are  imoonnected  with  the  casualty  which  caused  the  loss.  Nor 
are  they  liable  to  third  parties  for  the  carrying  out  of  the 
charter-party,  or  contract  under  which  the  ship  is  freighted  (r). 

Upon  a  valid  abandonment  the  master  becomes  as  to  the  -A^genoy  of 

1  1  i»T-  3  '     •    1  •     3  master  for 

property  abandoned  the  agent  of  the  msurer,  and  it  is  his  duty  underwriten 
to  act  with  good  faith,  care,  and  diligence,  for  the  protection  ^^^j!*^ 
and  recovery  of  the  property  (s).  The  assured  are  not,  after 
abandonment,  bound  by  the  acts  of  the  master,  unless  they 
subsequently  adopt  them.  In  one  case,  indeed,  it  was  held  at 
Nisi  Frius,  that  the  assured  were  liable  for  stores  supplied  to 
the  vessel  by  the  order  of  their  supercargo  after  an  abandon- 
ment {t). 

The  settlement  between  the  assured  and  the  underwriters  of  Adjubtkent. 
the  amount  to  be  paid  when  a  loss  has  occurred,  and  of  the 
proportion  to  be  borne  by  each  underwriter,  is  known  by  the 
term  ac(fmtmenL  The  principles  upon  which  these  payments 
are  calculated  vary  according  to  the  usage  of  different  mercan- 
tile countries.  In  England,  they  have  been  tolerably  well  deter- 
mined, either  by  positive  decision,  or  by  usage  established  by 
the  long  acquiescence  of  merchants  and  underwriters  in  a  par- 
ticular practice  {u). 

If  the  policy  be  a  valued  policy,  and  the  loss  total,  the 
whole  sum  named  in  the  policy  is  payable.    If  the  loss  be  total 


(ji)  SeottUh  JfartM  Inturance  Com' 
pmp  T.  TumeTf  I  Maoq.  H.  of  L.  Cases, 
834. 

(^)  Sharp  Y.  OladstifMy  7  East,  24 ; 
Barclay  y.  Stirling^  6  M.  &  8.  6. 

(r)  See  the  observation  of  Lord 
Elleaborongh  in  McCarthy  y.  Abel^  6 
East,  393;  l^hiUips  on  Ins.  c.  17,  s.  15 ; 
2  Aznonld  on  Ins.  1181  (2nd  edit.). 

(<)  See  8  Kent  Com.  331,  and  the 
argument  in  Camm$U  t.  SiweU^  3  H.  & 


K.  617,  and  antCy  p.  159. 

U)  MiUheU  Y.  OUnnu,  1  Stark.  230; 
and  see  anU^  p.  96. 

(u)  As  to  the  meaning  of  the  danse 
< '  to  pay  general  average  as  per  foreign 
Btat^ent,  if  so  made  up,  see  Sarris 
V.  Scaramanga^  L.  B.,  7  C  P.  481 ; 
Mavro  v.  The  Ocean  Marine  Imuranee 
Qmpany^  L.  B.,  10  C.  P.  414 ;  and 
tujpra^  p.  492,  note  (y). 
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Where  policj  of  a  poition  onlj  of  the  cargo,  such  a  proportion  only  of  the 
^'^'  sum  named  in  the  policy  as  the  aotual  value  of  the  goods  loet 
bears  to  the  aotual  value  of  the  whole  cargo  is  payable.  If 
the  loss  be  partial,  the  value  in  the  policy  must  be  taken  as 
the  basis  of  the  adjustment,  and  the  sum  payable  bears  the 
same  proportion  to  the  whole  value  in  the  policy,  as  the  price 
of  the  damaged  goods  bears  to  the  price  of  sound  goods  of  a 
similar  character  at  the  port  of  delivery.  Thus,  if  the  damage 
to  the  goods  be  50  per  cent.,  the  insurer  pays,  not  half  of  the 
price  of  sound  goods  at  the  port  of  delivery,  but  half  the  value 
at  which  the  goods  are  estimated  in  the  poUcy  (r). 

The  adjustment  in  the  case  of  an  open  policy  proceeds  on 
somewhat  different  principles.  If  the  subject-matter  of  the 
insurance  is  a  ship,  and  the  loss  is  partial,  much  difficulty  would 
arise  in  calculating  the  actual  benefit  derived  by  the  owner  from 
the  substitution  of  new  materials  for  old  in  repairing  the  vessel. 
To  obviate  this,  the  arbitrary  but  convenient  rule  has  generally 
been  adopted  of  maJdng  the  insurer  liable  to  the  amount  of 
two-thirds  only  of  the  cost  of  repair,  deducting,  as  it  is  said, 
one-third  new  for  old  {w).  This  is,  however,  a  rule  rather  of 
convenience  and  custom  than  of  law,  and  does  not  apply  in 
all  cases  (x).    Thus,  it  does  not  apply  to  a  ship  on  her  first 


InoMeiof 
openpolidee 
on  ship. 


Bole  of  one- 
third  new 
for  old. 


(v)  See  Lewis  r.  Jtueker^  2  Burr. 
1 167 ;  Goldtmid  y.  OiUiei,  4  Taunt.  803 ; 
the  judgment  in  Uther  v.  Koblef  12 
East,  646,  and  Forbes  v.  Aspinall,  13 
East,  327 ;  The  North  of  England  Iron 
Steamship  Assoeiaiion  t.  Armstrong, 
L.  R.,  6  Q.  B.  81 ;  Williams  v.  The 
North  China  Insurance  Company,  1  G. 
P.  D.  766.  See  also  Tobin  v.  Harford, 
13  C.  B.,  N.  S.  791,  affinned  Cam. 
Scaoo.,  17  C.  B.,  N.  S.  528.  cited  anU, 
p.469,note  (A;),  where  the  rule  laid  down 
m  the  text  was  recognized,  although, 
under  the  peculiar  oironmstances  of 
that  case,  it  did  not  admit  of  being  ap- 
plied. A  practice  has  been  acted  upon 
by  Englisn  underwriters  in  cases  in 
which  the  jwlicy  is  valued,  and  the 
loss  an  average  loss,  which  is  called 
**  opening  the  policy  ;*''  that  is,  to  dis- 
regard the  agreed  value  named  in  the 
policy,  and  also  to  pay  upon  the  value 
of  the  goods  at  their  x>ort  of  destina- 
tion and  not  at  their  x>ort  of  loading. 
The  first  of  these  rules  is  dearly 
wrong,  both  in  principle  and  on  au- 
thori^.     See  the  cases  dted  above, 


and  for  an  explanation  of  how  the 
error  probably  arose,  1  Amould  on  Ins. 
358  (2nd  edit.) ;  as  to  the  second,  see 
the  authorities  cited  poH,  p.  545,  note 
(a),  which  show  that  even  were  it  right 
to  reject  the  agreed  value,  the  vuue 
of  the  goods  at  their  port  of  loading 
must  be  taken  as  the  basis.  As  be- 
tween several  imderwriters,  however, 
who,  standing  in  the  place  of  their  in- 
surers, are  oontributmg  to  an  average 
loss,  it  is  correct  to  take  the  value  of 
the  goods  at  the  port  of  destination. 

(t^  Foingdestre  v.  The  Soyal  Mxehtmge 
Assurance  Company,  B.  &  M.  378. 
Where  a  shipowner  elects  to  repair,  tiie 
amount  he  is  entitled  to  recover,  may, 
in  the  case  of  an  old  ship,  notwithj 
standing  the  application  of  this  role* 
exceed  the  amount  which  would  be 
payable  on  a  total  loss,  with  benefit  of 
salvage ;  Lohre  v.  Aitcheson,  2  Q.  B. 
D.  501 ;  3  Q.  B.  D.  601 :  4  App.  Oa, 
755. 

{x)  Ibid, ;  and  see  Lidgett  v.  Seeretan, 
L.  B.,  6  C.  P.  at  p.  627. 
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voyage  (i/) ;  nor  are  the  underwriters  entitled  to  make  this  de- 
duction in  settling  with  the  shipowner  if  the  ship,  through 
their  default  in  refusing  to  pay  for  repairs  which  they  have 
directed,  is  sold  by  the  parties  who  have  advanced  the  money  to 
repair  her,  and  is  never  returned  to  the  free  possession  of  the 
owner  (z). 

If  the  insurance  by  open  policy  be  upon  goods,  and  the  loss  In  cases  of 
total,  the  assured  is  entitled  to  recover,  not  the  amount  for  ^^i^.°^* 
which  the  goods  would  have  sold  at  their  port  of  destination, 
but  the  amount  at  which  they  were  invoiced  at  the  loading  port, 
together  with  the  premium  of  insurance  and  commission  (a). 
It  has  been  doubted  whether  a  payment  made  upon  the  ship- 
ment of  goods  can  be  added  to  their  price,  so  as  to  form  part 
of  their  value  under  an  open  policy.  Such  a  pajrment  is  not,  it 
has  been  said,  properly  freight,  but  the  price  of  the  privilege 
of  putting  the  goods  on  board  the  ship,  in  order  to  have  the 
opportunity  of  their  being  conveyed  to  the  place  of  her  desti- 
nation (6).  Where  payments  were  made  by  the  agent  of  the 
assured  at  a  foreign  port  where  goods  were  shipped,  for  port 
charges  and  other  incidental  expenses,  in  accordance  with  flie 
terms  of  the  charter-party  under  which  the  assured  had  the  use 
of  the  ship,  it  was  held  that  these  sums  could  not  be  recovered 
from  the  underwriters  under  a  policy  on  merchandize,  since  the 
money  was  not  freight,  nor  had  it  any  distinct  relation  to  the 
goods  shipped  (c).  If  the  loss  be  partial  only  the  amount  pay- 
able is  ascertained  by  taking  the.  difference  between  the  selling 
price  at  the  port  of  delivery  of  the  damaged  goods,  and  the 
price  which  they  would  have  fetched  there  if  sound,  and  the 
imderwriter  pays  the  same  proportion  of  the  estimated  value  of 
the  goods,  that  is  to  say,  of  their  invoice  price,  addbg  to  it  the 


(y)  Fmwiek  t.  Sobinson,  3  G.  &  P. 
823  ;  Firie  y.  Steele^  2  M.  &  Bob.  49  ; 
S.  C,  8  0.  &  P.  200.  See  the  latter 
case,  also,  as  to  what  is  a  first  voyage 
within  the  meaning  of  this  role. 

(z)  Da  Costa  r.  Ifeumham,  2  T.  B. 

407. 

{a)  Ush^r  y.  Noble,  12  East,  639 ;  Lang- 
Aorny.^//mi/^,4Tannt.511.  The  same 
role  has  been  acted  njwn  in  America. 
See  3  Kent  Com.  336;  Phillips  on  Ins. 
c.  16,  B.  3.  And  in  France,  see  Emeri- 
gon,  yol.  i.  p.  262:  *'En  fait  de  prdt  h, 
h  grosse  et  d'assuranoe  on  ne  fait  point 

M.V. 


attention  ^  la  yalenr  des  eff ets  an  temps 
de  leiir  perte,  mais  seolement  &  oe  qa'us 
yaloient  an  temps  de  leor  diargement." 
See  also  the  Code  de  Conmieroe,  Art. 
339,  where  it  is  said,  ''L'estimation  en 
estf  aite  suiyant  lepnzoourant  an  temps 
et  an  lieu  du  chargement,  y  compris 
tons  les  droits  pajes  et  les  f rais  f aits 
jusqn'ii  bord." 

(S)  p4»- Lord  Tenterden  in  Wmterr. 
Haldimand,  2  B.  &  Ad.  669. 

{e)  Winter  y.  Htddimandy  2  B.  &  Ad. 
649. 
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In  polioiefl  on 
freight. 


Interest. 


premium  and  oommiBfiion  {d).  In  this  way  the  loss  isoomputed 
on  the  gross  proceeds  of  the  goods.  To  calculate  it  according 
to  their  net  proceeds  would  he  erroneous,  for  the  underwriter 
ought  not  to  bear  any  loss  from  fluctuation  of  markets,  or  port 
duties,  or  charges  after  the  arrival  of  the  goods  at  their  port  of 
destination  {e).  Although  the  imderwriter  is  not  liable  as  for  a 
total  loss,  beyond  the  amount  for  which  he  has  subscribed  the 
policy,  it  has  been  held  that  he  may  be  liable  for  money  ex- 
pended in  necessary  repairs  to  the  ship,  or  about  her  defence  and 
recovery  before  the  total  loss,  notwithstanding  the  money  so 
expended  may  exceed  his  subscription  (/). 

Freight  is  seldom  insured  by  an  open  policy ;  when  it  is,  the 
loss  is  adjusted  according  to  the  custom  at  Lloyd's  by  paying 
the  amount  of  the  gross  freight;  and  although  the  assured 
thereby  recovers  more  than  an  indemnity,  the  usage  has  been 
upheld  by  a  Court  of  law  {g). 

It  was  considered  that  the  assured  could  not  recover  interest 
upon  the  sum  insured  (A),  unless  indeed  he  had  made  a  demand 
of  the  money,  and  informed  the  underwriter  that  interest  would 
be  required  (t).  But  now  the  jury  may,  in  actions  on  poHcies 
of  assurance,  give  damages  in  the  nature  of  interest,  over  and 
above  the  sum  recoverable  on  the  policy  (A). 


How  and  by 
whom  made. 


The  adjustment  on  policies  is  usually  settled  on  behalf  of  the 
assured  by  their  agents  or  brokers.  The  agent  or  broker  who 
had  authority  to  subscribe  the  policy  has  also  power  to  adjust 
it  (/) ;  and  where  it  was  shown  that  an  agent  had  been  in  the 
habit  of  underwriting  policies  and  settling  losses,  it  was  held 


id)  See  Usher  Y.Noble,  12  East,  639  ; 
Waldrim  v.  Coombe,  3  Taunt.  162; 
Cator  V.  The  Great  Western  Insurance 
Company  of  New  York,  L.  B.,  8  C.  P. 
652;  and  Stevena  on  Average,  118, 
131. 

(e)  Johnson  y.  Sheddon,  2  East,  681 ; 
Surry  v.  The  Royal  Exchange  Assurance 
Company,  3  B.  &  P.  308 ;  and  Beeper 
Buller,  J.,  in  Dick  v.  Alien,  1  Park  on 
Ins.  167. 

(/)  Le  Cheminant  v.  Fearson,  4  Taunt. 
367.  It  appears  that  properly  these 
sums  are  recoverable  as  money  paid 
under  the  clause  of  the  policy  which 
authorizes  the  assured  to  labour  for  the 
recovery  of  the  property  insured.  See 
eupra,  p.  490 ;  Jb.,  and  Livie  v.  Janson, 
12   East,  666;    Stewart   v.   Steele,    5 


S.  N.  B.  927.  See  as  to  the  mode  of 
proving  a  partial  loss,  Drake  v.  Marry- 
att,  1  B.  &  G.  473. 

(g)  Palmer  v.  Blaekhum,  1  Bing.  61. 

(A)  Kingston  t.  M^Ditosh,  1  Gamp. 
518. 

(•)  Bain  v.  Case,  M.  &  M.  262. 

\k)  3  &  4  Will.  4,  0.  42,  s.  29. 

{l)  Richardson  v.  Anderson,  1  Gamp. 
46,  note.  The  authority  of  an  agent 
to  underwrite  policies  is  often  limited 
to  a  particular  amount;  and  when  this 
is  so,  if  the  agent  exceeds  his  autho- 
rity, the  contract  cannot  be  divided; 
and  the  principal  is  not  bound  even  to 
the  extent  to  which  he  has  authorized 
his  agent  to  sign;  Baines  y.  Swing,  L. 
B.,  1  Ex.  320. 
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that  he  might  refer  the  dispute  respecting  the  adjustment  to 
arbitration  (m).  It  has  been  said  that  if  a  broker  keeps  the 
policy  in  his  hands,  it  will  be  presumed  that  he  promised  to 
collect  the  sums  due  from  the  xmderwriters  upon  the  happening 
of  a  loss  (n). 

Where  a  broker  has  received  credit  in  account  with  the  under- 
writer for  a  loss,  he  is  liable  to  his  principal  for  the  amoimt ; 
and  if  the  underwriter's  name  has  been  erased  from  the  policy, 
the  broker,  having  deprived  his  principal  of  all  remedy 
against  the  underwriter,  can  dispute  neither  the  underwriter's 
liability  for  the  loss,  nor  his  own  receipt  of  the  sum  insured  (o). 
Where  a  broker  took  a  bill  from  the  underwriter  for  the  balance 
of  account  due  to  the  broker,  including  the  amount  of  the  loss, 
and  the  bill  was  made  payable  at  a  later  date  than  that  at 
which  the  loss  would  have  been  payable  in  cash,  it  was  held  that 
the  assured  might  recover  for  money  had  and  received  against 
the  broker,  although  the  bill  was  dishonoured  (/?). 

Whether,  however,  the  underwriter  is  discharged,  as  against  Effect  of 
the  assured,  by  a  settlement  in  account  with  his  broker,  is  a  i^fa's  on 
question  which  has  been  frequently  discussed.  In  one  of  the  fletUement  of 
earliest  cases  on  the  subject,  the  underwriter  credited  the  broker 
with  the  sum  due  on  the  policy,  but,  instead  of  paying  it,  set  it 
off  against  the  account  of  premiums  due  by  the  broker  to  him 
on  other  policies  to  which  the  assured  was  not  a  party.  It  was 
proved  that  it  had  been  the  practice  at  Lloyd's  for  many  years 
thus  to  settle  losses ;  but  the  Court  held  that  the  broker  was 
only  entitled  to  receive  payment  in  money,  and  that  no  usage 
could  sanction  a  course  of  business  which  they  thought  amounted 
to  a  practice  of  paying  the  debt  of  one  person  with  the  money 
of  another  (q).  Upon  another  occasion,  the  broker,  after  the 
adjustment,  credited  himself  in  account  with  the  underwriter  for 
the  loss,  and  in  an  account  which  he  transmitted  to  the  assured, 
debited  himself  for  the  same  amount.  The  assured  drew  on  the 
broker  for  the  balance  due  to  him  on  that  account ;  the  broker 
accepted  the  bill,  but  becoming  afterwards  bankrupt,  the  bill  was 

(m)  Goodton  y.  Bi-ooke^  4  Camp.  163.  (q)  Todd  v.  Reidy  4  B.  &  A.  210 ;  see 

\n)  See  per  Lord  EUenborough  in  the  obsezration  on  thiB  ease  by  Parke, 

BouiJUld  ▼.  Oreanpellj  2  Camp.  546.  B.,  in  Stetoart  y.  Aberdein,  4  M.  &  W. 

(o)  Andrew  y.   Robxmon,   3  Camp.  224.   The  report  is  inoorreot  in  stating 

199.  that  there  was  any  settlement  in  ao* 

{p)  Wilkinson  r.Clayj  6  Taunt.  110 ;  ootint  between  the  broker  and  under* 

S,  C,  4  Camp.  171.  writer. 
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diflhonoured.  The  policy  remained  in  the  broker's  hands  un- 
cancelled. The  Court  held  that  the  underwriter  was  not  dis- 
charged (r). 

In  two  subsequent  cases,  attempts  were  made  to  establish  the 
usage  in  question,  but  the  underwriters  failed  to  make  out  that 
the  assured  knew  of  the  custom,  or  had  assented  to  such  a  mode 
of  settling  (<).  In  one  of  these  cases  the  name  of  the  undei> 
writer  had  actually  been  erased  from  the  policy,  but  as  that  had 
not  been  done  with  the  assent  of  the  assured,  the  Court  hdd 
that  the  underwriter's  liability  was  not  affected  by  it  {i). 

In  all  the  above  cases,  except  one  (u),  the  right  of  the  under- 
writers to  settle  with  the  assured  by  an  allowance  in  account 
with  the  broker  was  claimed  irrespectively  of  the  state  of  ac- 
counts between  the  assured  and  his  broker.  In  the  single  in- 
stance where  this  was  not  so,  the  fact  that  the  name  of  the  under- 
writer remained  on  the  policy  had  great  weight  with  the  Court 
In  the  latest  important  case  on  this  subject  (2*),  which  appears  to 
have  shaken  the  strict  rule  laid  down  in  the  earlier  cases,  the 
xmderwriter  pleaded  that  a  settlement  by  allowance  in  account 
between  him  and  the  brokers  had  been  made  according  to  the 
usage,  and  with  the  assent  of  the  assured.  It  appeared  that  the 
loss  had  been  settled  between  the  brokers  and  the  imderwriter, 
according  to  the  practice  above  described,  and  that  the  sub- 
scription of  the  underwriter  had  been  struck  out,  and  that  the 
brokers  had  advised  the  assured  that  the  loss  was  about  to  be 
settled,  and  credited  him  with  the  amount  on  account,  and  that 
he  had  drawn  bills  on  them  for  the  amount.  The  usage  at 
Lloyd's  was  proved,  as  well  as  the  assured's  knowledge  of  it. 
The  Court  held  that  there  was  evidence  to  support  the  substance 
of  the  plea,  and  that  the  underwriter  was  discharged ;  and  they 


(r)  SiMeU  y.  Bmgley,  4  B.  &  A. 
895. 

(«}  BaHlett  T.  Fentland,  10  B.  &  G. 
760 ;  Scott  y.  Irving ^  1  B.  &  Ad.  605. 
In  Baylife  y.  Buttenvorthf  1  Ex.  425, 
a  question  arose  as  to  the  usage 
amongst  Liyerpool  share  brokers,  and 
it  was  doubtea  by  Parke  and  Rolf  e, 
BB.y  whether  a  principal  employing  a 
broker  to  oontract  for  him  was  not 
bound  by  a  contract  made  in  the  usual 
way,  although  he  was  not  cognizant 
of  the  usage.  In  Sweeting  y.  Peareef  7 
G.  B.,  K.  S.  449,  S.C.  in  Gam.  Bcaoo., 
9  G.  B.,  N.  8.  534,  it  was  held  that  a 


person  who  employed  an  insurance 
CMX>ker  was  not  bound  by  a  custom  as 
to  the  settlement  of  a  loss  at  Lloyd's 
which  was  generally  known  to  mer- 
chants and  shipowners,  but  which  was 
found  by  the  jury  not  to  be  known  to 
the  broker's  principal.  See  also  ante, 
p.  456 ;  JBayley  y.  mikina,  7  G.  B. 
886,  and  Weetrttpp  y.  Solomon,  8  G.  B. 
345. 

(0  Bartlett  y.  Bentland,  uH  eupra. 

(u)  Suesell  y.  Bangley,  uH  supra. 

(x)  Stewart  y.  Aherde'm,  4  M.  &  W. 
211. 
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said  that  where  a  meroantile  agent  is  employed  to  reoeiye  money 
for  another  in  the  general  course  of  his  business,  and  the  knoi¥n 
general  course  is  for  the  agent  to  keep  a  running  account  with 
the  principal,  and  to  credit  him  with  sums  which  he  may  have 
received  by  credits  in  account  with  the  debtors,  with  whom  he 
also  keeps  running  accounts,  and  not  merely  with  monies 
actually  received,  the  rule  that  an  agent  has  no  authoiiiy  to  pay 
a  demand  of  his  own  upon  the  debtor  by  a  set-off  in  account 
with  him  cannot  properly  be  applied;  but  that  it  must  be 
understood,  that  where  an  account  is  bond  fide  settled  according 
to  that  kuQwn  usage,  the  original  debtor  is  discharged,  and  the 
agent  becomes  the  debtor,  according  to  the  meaning  and  inten- 
tion, and  with  the  authority  of  the  principal  (y). 

If  the  policy  is  under  seal,  and  is  effected  in  the  name  of  the  Set-off  of 
broker,  it  is  dear  that  the  underwriter  is  discharged  by  setting  P'«^'"™«- 
off  his  debt  against  premiums  due  from  the  broker  to  him ;  for 
the  contract  is  in  law  made,  not  with  the  assured,  but  with  the 
broker,  who  alone  can  sue  upon  it  as  trustee  for  the  assured ; 
and  if  there  is  a  defence  against  the  trustee,  there  is  also,  at 
law,  a  defence  against  the  person  for  whom  he  is  suing  (js). 

There  is  no  right  to  deduct  a  loss  on  a  policy  underwritten  by 
a  testator  with  a  broker,  from  the  amount  due  from  the  broker 
to  the  executors  for  premiums  (a). 

An  adjustment  made  and  assented  to  by  the  imderwriter  is  Effect  of. 
primd  facie  evidence  of  his  liability  on  the  policy,  and  of  the 
amount  due  (b).  But  as  it  does  not  alter  the  position  of  the 
parties  or  form  a  substantive  contract  on  a  new  consideration, 
it  produces  no  further  effect  than  shifting  the  onus  of  proof  {c). 
It  may,  therefore,  be  rebutted  by  showing  that  the  adjustment 
was  obtained  through  fraud,  or  was  made  under  a  mistake  of 
fact,  or  even  of  law  {d)^  or  through  an  unfair  suppresidon  of  any 
material  circumstance  (e).  If,  however,  the  amount  due  upon  a 
loss  has  been  actually  paid,  with  a  full  knowledge  of  the  facts, 


(y)  See  the  judgment  in  Stewart  y. 
Aberdsin,  4  M.  &  W.  228. 

(2)  Qiham  y.  Wmter,  6  B.  ft  Ad.  96. 

(a)  Beekmth  y.  Butlm^  8  £.  &  B. 
683. 

{h)  1  Park  on  Ins.  193  ;  and  aeeper 
Lord  EUenborough  in  Shepherd  y. 
Chewter,  1  Camp.  276,  and  Luekie  y. 
JBushby,  13  G.  B.  861. 


(p)  See  the  note  to  Shepherd  y.  Chew 
ter,  uH  tupruy  and  Herbert  y.  Chempion^ 
1  Camp.  134. 

{d)  Chrietian  y.  Coombe,  2  Esp.  489 ; 
Sheriff  Y.  FottM^  6  Esp.  96 ;  and  seethe 
obseiration  of  Sir  J.  Mansfield,  C.  J., 
in  Steel  y.  Laey,  3  Taont.  286 ;  Beymr 
r,  HaU,  4  Tannt.  726. 

(«)  Shepherd  y.  Chewier^  uH  eupra. 


560 


INSURAKCE. 


it  cannot  be  reoovered  back  upon  the  ground  that  it  was  paid 
under  a  mistake  of  law  (/). 

Where  an  underwriter  paid  a  loss  to  a  broker  who  had  effected 
the  policy  as  agent  for  a  shipowner,  as  the  underwriter  knew, 
and  afterwards,  having  discovered  that  the  poHcj  was  voidable 
upon  the  ground  of  concealment,  he  sued  the  broker  to  recover 
back  the  amoimt  which  had  in  the  meantime  been  paid  over  by 
the  latter  to  his  principal,  it  was  held  that  the  amount  of  the 
loss  could  not  be  recovered  back  from  the  broker ;  and  further, 
that  it  made  no  difference  whether  the  money  had  been  actually 
paid  over  to  the  principal,  or  had  merely  been  allowed  in  account, 
or  expended  for  him  by  his  direction  {g). 

When  a  policy  is  adjusted  it  is  a  common  practice  for  the 
broker  of  the  underwriter  to  give  to  the  assured  or  his  agent  his 
own  note,  called  a  credit  note,  for  the  amoimt  of  the  loss,  pay- 
able in  a  month.  This  does  not,  however,  affect  the  liability  of 
the  underwriter,  who,  should  the  broker  becpme  insolvent  during 
the  month,  must  pay  the  loss  to  the  assured  (A). 


KxiGBDIBS  ON 
POUOT. 


Beferenoeto 
arbitration, 
how  far  a 
bar. 


Payment  of  a  loss  is  enforced  by  an  action  on  the  policy, 
which  may  be  resorted  to,  notwithstanding  an  express  provision 
in  the  policy  that  all  disputes  shall  be  referred  to  arbitration  (t). 
But  it  has  been  decided  in  the  House  of  Lords,  that,  although 
where  a  right  of  action  has  accrued,  the  parties  cannot  by  con- 
tract provide  that  the  Courts  shall  not  have  jurisdiction  to 
award  and  enforce  damages  in  respect  of  it,  yet,  that  there  is  no 
objection  to  a  condition  in  a  policy  of  insurance  stipulating  that 
if  any  difference  shall  arise  it  shall  be  referred  to  arbitration  to 
settie  the  amount  payable,  and  that  the  obtaining  the  decision 
of  the  arbitrators  shall  be  a  condition  precedent  to  the  maintain- 
ing an  action ;  for  this  is  in  fact  only  a  qualified  contract  of  in- 
surance, and  such  a  provision  operates  to  prevent  any  cause  of 
action  whatever  from  arising  imtil  the  amount  to  be  paid  has 
been  ascertained  by  the  arbitrators  (k). 


(/)  BmU  Y.  LumUy,  2  East,  469. 
See  a]«o  Kelly  y.  SolaH,  9  M.  &  W. 
64  ;  Higgt  v.  Seott^  7  C.  B.  63. 

(g)  SoUand  y.  HuateU,  1  B.  &  S. 
424 ;  8.C.m  Gam.  Scaoo.,  4  B.  &S.14. 

(A)  Maefarline  v.  Oiannocapulo^  8  H. 
&  N.  860. 

(0  KillY.  HoUUter,  1  Wils.  129.  See 
also  Thompt<m  t.  Chamoek,  8  T.  B.  139  ; 


Harris  t.  Reynoldt,  7  Q.B.  71 ;  Scott  ▼. 
Avery^  8  Ex.  487  ;  Hort<m  v.  Saytr,  4 
H.  &  N.  643. 

(^')  Scott  T.  Avery ^  5  H.  of  L.  Cases, 
811 ;  S,  C,y  Cam.  Scaco.,  8  Ex.  497; 
Edwards  y.  The  Abirayron  Mutual  Ship 
Insurance  Society,  1  Q.  B.  D.  663,  679 ; 
Tredujen  y.  Holnum,  1  H.  &  C.  72,  and 
Braunstein  y.  The  Accidental  Death  In' 
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Where  the  poUoy  is  effected  by  one  of  several  owners  who  is  Bight  of  per- 
named  in  it,  the  Other  parties  really  interested  in  the  subject-  J^^"^*®"®"*®* 


sao. 


matter  of  the  insurance  may  sue  on  it  jointly  with  him,  although 
the  policy  is  by  deed,  and  they  are  not  named  in  it,,  provided 
they  are  sufficiently  designated  in  it,  that  is  to  say,  if  the 
policy  shows  that  there  are  other  parties  interested,  and  the 
covenants  are  made  with  the  "  assured "(/).  If  the  policy  is 
not  under  seal,  the  action  may  be  brought  in  the  name  either  of 
the  principal  or  of  the  agent  who  effected  it  (m). 

A  recent  statute,  the  31  &  32  Yict.  c.  86  (n),  confers  upon  the  R^fht  of 
assignees  of  policies  of  marine  insurance  of  every  description  JSicylto^Bue. 
the  power  of  suing  in  their  own  names.  Sect.  1  of  this  act 
enacts  that  whenever  a  policy  of  insurance  on  any  ship,  or 
on  any  goods  in  any  ship,  or  on  any  freight,  has  been  assigned 
so  as  to  pass  the  beneficial  interest  in  such  policy  to  any  person 
entitled  to  the  property  thereby  insured  the  assignee  of  such 
policy  shall  be  entitled  to  sue  thereon  in  his  own  name ;  and  the 
defendant  in  any  action  shall  be  entitled  to  make  any  defence 
which  he  would  have  been  entitled  to  make  if  the  said  action 
had  been  brought  in  the  name  of  the  person  by  whom  or 
for  whose  accoimt  the  policy  sued  upon  was  effected. 

By  sect.  2  of  the  same  act,  it  is  declared  lawful  to  make  any 
assignment  of  a  policy  of  insurance  by  endorsement  on  the 
policy  in  the  words  or  to  the  effect  set  forth  in  the  schedule 
to  the  act. 

And  by  sect.  3,  it  is  declared  that  ^'  for  the  purposes  and  in 
the  construction  of  the  Act  the  term  *  policy  of  insurance '  or 
*  policy '  shall  mean  any  instrument  by  which  the  payment  of 
money  is  assured  or  secured  on  the  happening  of  any  of  the 
contingencies  named  or  contemplated  in  the  instrument  of  assur- 
ance Imown  as  *  Lloyd's  Policy,'  or  in  any  other  form  adopted 
for  insuring  ships,  freights  and  goods  carried  by  sea  "  (o). 


$uranee  Company,  1  B.  &  S.  782;  31 
L.  J.,  Q.  B.  17 ;  Dawson^  Fitzgerald, 
L.  R.,  9  Ex.  7  ;  1  Ex.  IT.  267.  See 
also  the  Common  Law  Procedure  Aot, 
1854,  8.  11. 

(t)  The  Sunderland  Marine  Inturanee 
Company  v.  Kearney,  16  Q.  B.  926. 
See  also  Green  y.  Home,  1  Salk.  197  ; 
and  1  Chit.  Plead.  4.  It  is  a  common 
practice  for  policies  by  deed  poll  to  be 
effected  by  agents  or  brokers,  *'for 
and  in  the  names  of  all  persons  to 
whom  the  same  doth  appertain,*'  &c. 


There  appears  to  be  no  doubt  that  on 
such  policies  the  principals  may  sue 
the  underwriters.  See  Rules  of  the 
Supreme  Court,  Ord.  XVI.  r.  9.  De 
Hart  y.  Stevenson,  1  Q.  B.  B.  313. 

(m)  1  Chit.  Head.  8;  Browning  r. 
The  ProvineuU  Insurance  Company  of 
Canada,  L.  R.,  6  P.  C.  263  ;  The  Fro- 
vincial  Insurance  Company  y.  Zedue, 
L.  R.,  6  P.  C.  224,  ante,  p.  833. 

!n)  Appendix,  p.  ccdii. 
o)  See  an  assignment  can  be  made 
under  this  statute  after  loss,  Lloyd  r. 
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To  an  action  by  the  assignee  of  a  policy  the  underwriters 
cannot  set  off  a  debt  due  to  them  from  the  assured  for  pre- 
miums on  policies  effected  by  the  assured  since  the  date  of  the 
assignment,  such  set-off  not  being  a  'defence"  within  the 
statute  (o). 

It  is  hardly  neoessaiy  to  observe,  that  the  several  under- 
writers are  not  jointly,  but  severally,  liable  on  their  subscrip- 
tions. 

It  is  provided  by  the  19  Oreo.  2,  c.  37,  s.  6,  that  in  all  actions 
on  any  policies  of  insurance  the  plaintiff  shall  within  fifteen 
days  after  notice  in  writing  declare  in  writing  what  sums  he  hath 
assured,  or  caused  to  be  assured,  in  the  whole  and  what  sums  he 
hath  borrowed  on  respondentia  or  bottomry  for  the  voyage,  or 
any  part  of  the  voyage,  in  question  in  such  actions. 

Izupeotion  of  In  an  action  on  a  policy  the  defendant  is  entitied  both  under 
^^2^^  ^  the  old  and  the  present  practice  to  an  inspection  of  all  papers 
polioies.  in  the  possession  of  the  plaintiff  relative  to  the  matters  in  issue, 

including  letters  between  the  captain  and  the  plaintiff  {p). 


XTDdarwriten 

■erenJly 

liable. 


FiutioiiI«n  of 
sums  inrarBd 
aadleat  on 
Ixyttomrj'. 


GoDflolidatioQ 
role. 


Where  two  or  more  actions  are  brought  against  different 
defendants  on  the  same  policy  {q)y  or  the  same  question  is 
involved  in  several  actions  on  different  policies  (r),  the  Court 
will,  on  the  application  of  the  defendants  at  any  time  after  ap- 
pearance, grant  a  consolidation  rule  staying  the  proceedings  in 
all  the  actions  but  one,  upon  the  defendants  imdertaking  to  be 
bound  in  the  others  by  the  result  of  that  one.  This  rule  is  con- 
sidered as  a  favour  to  the  defendants;  the  Courts  have  not, 
therefore,  usually  granted  it  except  with  the  consent  of  the 
plaintiff  («).    The  defendant  is  boimd,  under  the  terms  of  the 


Fleming,  L.  R.,  7  Q.  B.  299.  As  to 
what  ifi  an  assignment  within  the 
statate,  see  The  North  of  England  Pure 
Oil  Cake  Oompang  y.  The  Archangel 
Marine  Insurance  Company ,  L.  B.,  10 
Q.  B.  249. 

(o)  FeUaa  and  Company  y.  The  Neptune 
Marine  Insurance  Q>mpanyy  6  C.  P.  D. 
34. 

(p)  The  Wett  of  England  and  South 
Vales  District  Sank  y.  The  Canton  In- 
surance  Company ^  2  Ex.  D.  472 ;  Rayner 
and  another  v.  RUson,  6  B.  &  S.  888  ; 
36  L.  T.,  Q.  B.  69.  This  was  an  action 
for  a  constroctiye  total  loss,  but  the 
practice  is  the   same   wherever  the 


docnments,  the  inspection  of  which  is 
sought,  arie  relevant  to  the  issue  in  the 
cause.  See  also  Fraser  v.  Burrows^  2 
Q.  B.  B.  624. 

{a)  Hollifi0sworth  y.  Brodrick,  4  A. 
&  E.  646 ;  Arch.  Ptact.  (1879),  pp. 
1086,  1086;  Chitty»s.  Forms  (1879), 
p.  223. 

(r)  M'Gregor  v.  Eorsfall,  3  M.  &  W. 
320  ;  Ohrly  v.  Dunbar,  6  A.  &  £.  824; 
see  also  Sharp  y.  Lethbridge,  4  M.  & 
Gr.  37. 

(«)  Doyle  y.  Anderson,  1  A.  &  E. 
636;  McGregor  y.fforsfall,  3  M.  &  W. 
820.  In  Bollingsurorth  y.  Brodrick,  4 
A.  &  E.  646,  the  Court  granted  the 
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ordinary  rule,  by  the  verdict  in  the  first  action,  if  it  is  satis- 
factory to  the  judge.  But  the  Court  wiU  not,  without  consent, 
bind  the  plaintifE  by  the  result  of  the  first  action  {t) ;  nor  will 
the  plaintiff,  after  the  ordinary  rule,  be  restrained  from  bringing 
a  second  action,  although  he  has  not  paid  the  costs  of  the  first  (u). 

A  claim  against  the  assured  for  premiums  due  from  them,  Counter- 
could  not  be  set  o£E  in  an  action  on  the  policy  for  a  partial  loss  ^^^J^iers. 
even  if  it  had  been  adjusted ;  for  in  either  case  the  action  is 
only  for  unliquidated  damages.    Such  a  claim  may  now  form 
the  subject  of  a  counter-claim  (x). 

Policies  underwritten  by  joint  stock  co-partnerships  and  by  Effect  of  pro- 
corporations,  often  contain  stipulations  that  the  funds  of  the  r^^^^^oo^. 
body  shall  alone  be  subject  to  make  good  the  loss,  and  that  no  pany  shaU  be 
shareholder  shall  be  liable  to  be  charged  by  reason  of  the  policy,  and  that  ^' 
beyond  the  amount  of  his  shares  in  the  public  stock.  members  shaU 

Where  an  action  was  brought  against  a  corporation  on  a  to  extent  of 
policy  which  contained  a  provision  to  this  efifect,  and  also  a  ^^^  shares, 
covenant  that  the  funds  should  be  liable  and  should  be  applied 
to  make  good  the  loss,  it  was  held  that  this  amounted  to  an 
absolute  covenant  by  the  corporation  to  pay  the  sum  insured  if 
a  loss  was  incurred,  and  that  it  was  not  necessary  to  aver  in 
the  declaration  that  the  fimds  were  sufficient  to  meet  the  de- 
mand (y).  It  is  very  doubtful  whether  the  deficiency  of  funds, 
if  pleaded,  is  any  defence  in  such  a  case  to  an  action  against  a 
corporate  body.  The  indication  of  the  source  out  of  which  the 
claim  is  to  be  paid,  seems  rather  to  impose  a  duty  on  the  in- 
surers to  raise  the  fund,  than  to  make  its  existence  a  condition 
precedent  to  their  liability  (s).  Where  such  a  policy  was 
granted  by  a  joint  stock  company  not  registered,  and  the  action 


role,  although  the  plaintiff  objected, 
but  it  was  afterwards  drawn  up  by 
consent.  See  also  Ord.  LI.  r.  4  of  the 
Bules  of  the  Supreme  Court.  Amos  y. 
Chadwiek,  4  Ch.  D.  869. 

it)  DoyU  y.  Anderson,  I  A.  &  E.  685. 

[u)  Doyle  y.  Douglas,  4  B.  &  Ad. 
644. 

(x)  eastern  y.  Boddingtim,  1  E.  &  B. 
66,  879 ;  Luekie  y.  B%tshby,  13  C.  B. 
864.  See  also  Beekwith  y.  Bullen,  8 
E.  &  B.  683.  The  Judicature  Act, 
1873,  B.  24,  subs.  3,  and  Rules  of  the 
Supreme  Court,  0^.  XIX.  r.  3. 


( y)  The  Sunderland  Marine  Insurance 
Company  y.  Kearney,  16  Q.  B.  926.  It 
is  to  be  observed,  that  this  was  not  the 
case  of  a  company  completely  re- 
gistered under  the  7  &  8  Yiot.  o.  110, 
but  of  a  corporate  body  the  indiyidufd 
members  of  whidi  could  not  be  charged 
personally,  the  corporate  fi&d  alone 
being  liable. 

(z)  The  Sunderland  Marine  Insurance 
Company  y.  Kearney,  16  Q.  B.  926; 
FUbrow  y.  Filbrow^s  Atmospheric  Bail- 
way  Company,  6  C.  B.  440. 
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was  brought  against  the  subsoribing  directors,  it  was  held,  on  a 
declaration  which  averred  the  suffioiencj  of  the  funds  (an  aver- 
ment which  appears  to  have  been  necessary),  that  the  defendants 
were  personally  and  jointly  liable  (a). 

If  the  members  of  such  a  co-partnership  who  sign  the  policy 
have  power  to  bind  their  co-partners,  it  is  not  necessaxy  to  sue 
the  members  who  signed ;  the  other  shareholders  may  be  sued, 
and  are  liable  to  the  extent  of  their  shares  (b).  It  was  held, 
indeed,  where  a  judgment  was  recovered  against  a  company 
completely  registered  under  the  7  &  8  Vict.  c.  110,  upon  a 
policy  containing  a  stipulation  that  the  proprietors  should  not 
be  liable  beyond  the  amount  of  their  shares,  but  that  the  com- 
pany's capital  stock  alone  should  be  liable,  that  the  plaintiff 
was  not  entitled  to  issue  execution  against  an  individual  share- 
holder who  had  not  signed  the  policy  (c). 

Where  such  a  policy  was  granted  by  a  joint  stock  company 
which  W8U5  not  registered  under  the  Joint  Stock  Companies* 
Act,  it  was  held,  that,  although  the  fimds  of  the  company  were 
sufficient  to  pay  the  amount  of  the  loss,  shareholders  who  had 
not  signed  the  policy  were  not  liable  to  be  sued  jointly  on  it. 
It  would  seem,  however,  that  if  the  directors  who  sign  the  policy 
have  authority  to  do  so,  the  shareholders  who  do  not  sign  are 
liable  to  be  sued  severally,  each  to  the  amount  of  his  impaid  up 
capital  in  the  company ;  and  that  the  liability  of  the  directors, 
and  in  particular  of  those  who  sign  the  policy,  may  be  more 
extensive,  since  they  have  the  funds  of  the  coQipany  in  their 
hands,  and  therefore  they  may  be  considered  to  promise  jointly 
to  apply  them  towards  the  payment  of  the  losses.  It  is,  how- 
ever, difficult  to  see  how  the  contract  of  the  directors,  or  of  those 
who  sign  the  policy,  can  be  different  from  that  of  the  other 


(fl)  Daicson  v.  Wrench^  3  Ex.  359. 
The  question  arose  in  this  case  on  de- 
murrer, and  the  declaration  alleged  in 
substance  that  the  defendants  con* 
ixscted jointly.  Unless,  howeyer,  a  dis- 
tinction can  be  supported  between  the 
liability  of  the  directors  who  actually 
sign  the  poUoy,  and  that  of  the  other 
shardiolderS)  it  would  appear  that  the 
contract  was  not,  in  fact,  joint.  See 
Maliett  y.  Dowdail,  18  Q.  B.  2. 

(b)  JReid  y.  Allan,  4  Ex.  326.  See 
also  Gray  y.  Oibsen,  L.  R.,  2  C.  P.  120. 
The  liability  is  to  the  extent  of  their 
unpaid  up  tkaret.  See  the  allegations 
in  the  declaration  in  this  case,  and 


Hallett  y.  J)ou:daUf  ubi  supra, 

(<?)  Halkett  y.  The  Merchant  Tradera* 
Ship  Loan  and  Insurance  Associatum,  3 
Q.  B.  960 ;  SasseU  y.  The  Merchant 
Traders'  Ship  Loan  and  Insurance  As^ 
sociationj  4  Ex.  625  ;  In  re  the  Athe- 
noitm  Life  Assurance  Company ^  4  K.  &  J. 
517;  25  L.  J.,  Ch.  829.  Itis  difficultto 
reconcile  these  cases  with  the  rule  laid 
down  in  I)au:son  y.  Wrench^  and  ffallett 
y.  Dotcdallf  ubi  supra,  unless  a  distinc- 
tion can  be  made  as  to  the  meaning  of 
these  contracts  when  entered  into  by 
reg^tered  and  unregistered  joint  stock 
companies. 
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shareholderSy  if  the  policy  has  been  issued  under  the  authority 
of  all  the  shareholders  (d). 

Where  policies  are  effected  by  means  of  mutual  assurance  Papientof 
associations  or  clubs,  as  they  are  commonly  called,  special  rules  ^^^^^ 
are  provided  for  the  payment  of  claims,  such  payments  being  dubs, 
usually  effected  by  the  managers  drawing  bills  on  the  members, 
and  when  this  is  so,  the  members  cannot  be  sued  individually  on 
the  policy  {e). 

As  the  premium  is  the  consideration  paid  to  the  underwriter  Retubn  of 
for  assuring  a  risk,  it  must,  where  that  risk  never  commences,  be  ^"'"^"^ 
returned.     Thus,  if  the  policy  be  on  goods,  and  none  are  never  oom- 
shipped,  the  premium  must  be  returned,  for  the  risk  never  com-  ™«^<^- 
menced  (/).     So,  if  a  ship  be  insured  for  a  particular  voyage, 
and  she  sails  on  that  voyage  in  an  unseaworthy  state,  but  with- 
out fraud  on  the  part  of  the  assured  (</),  or  if  a  policy  be'effected 
on  an  enemy's  goods  before  the  commencement  of  hostilities  is 
known  (A),  or  if  at  the  time  of  insuring  a  ship  on  her  voyage  she 
has  arrived,   and  the  underwriter  knows  it  (t),  in  all  these 
oases,  as  the  policy  never  attaches,  and  no  risk  is  incurred,  the 
premium  must  be  returned.     So  where  before  the  risk  com- 
mences, there  is  a  breach  of  warranty  by  the  assured  which 
prevents  the  liability  of  the  imderwriters  from  attaching,  as 
where  the  ship  is  warranted  to  sail  with  convoy,  and  does 


(<q  Hallett  T.  DowdaU,  18  Q.  B.  2 ; 
8ee  also  In  re  the  JProfetsianal  Life 
Aisurance  Company y  L.  K.,  8  Eq.  668. 
There  was  in  thii  caae  consideTable  dif- 
ference of  opinion  among  the  judges  as 
to  the  construction  and  effect  of  tho 
contract.  As  far  as  the  decisions  have 
gone  in  cases  of  this  description,  the 
Courts  appear  to  have  decided  (1),  that 
in  contracts  by  corporations  these  re- 
stricting clauses  have  no  effect ;  (2), 
that  in  contracts  bj  joint  stock  com- 
panies not  registered,  thej  limit  th4 
contract^  so  that  shareholders  who  have 
not  executed  the  policy  cannot  be  sued 
jointly  on  it ;  and  .(3),  that  where  they 
occur  in  contracts  by  joint  stock  com- 
panies completely  registered,  they  limit 
the  execution^  by  depriving  the  assured 
of  the  right  of  issuing  execution  against 
individual  shareholderB,  which  he 
otherwise  would  have  had  under  the 
7  &  8  Vict.  o.  110.  The  difficulties 
which  have  arisen  in  these  cases  have 
resulted  from  an  attempt  to  create  a 


partnership  contract  with  a  limited 
and  varying  liability  in  the  different 
members. 

(e)  Eedway  v.  Sweeting,  L.  B.,  2  £x. 
401.  As  to  the  constitution  of  and 
insurauce  by  these  associations,  see 
ante,  p.  443,  note  (e) ;  and  Edtcarde  v. 
The  Abirayron  Mutual  Ship  Insurance 
Soeiettf,  L.  B.,  1  Q.  B.  B.  563  ;  Evane 
V.  Hooper^  1  Q.  B.  D.  45 ;  and  Wood 
T.  Wood,  L.  B.,  9  Ex.  190. 

(/)  MaHin  y.  S'Uwell,  Show.  156. 

\g)  Fenton  v.  Lee,  2  B.  &  P.  330; 
ana  see  the  judgment  of  Buller,  J., 
in  Lowry  v.  Bourdieu,  2  Doug.  471. 

(A)  Oom  V.  Bruce,  12  East,  225. 

(i)  See  the  judgment  of  Lord  Mans- 
field in  Carter  v.  Boehm,  3  Burr.  1909. 
This  amounts  to  a  fraud  on  the  part  of 
the  underwriter.  It  has  been  doubted 
whether,  if  both  parties  are  ignorant 
of  the  ship's  arrival,  and  the  policy  is 
'*  lost  or  not  lost,"  the  premium  could 
be  recovered.    See  2  Park  on  Ins.  562. 
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Or  is  appor- 
tionable. 


not  (A),  or  the  polioy  is  avoided  by  a  misrepresentation  made  by 
the  assured  without  fraud,  and  the  risk  never  attaches,  the 
premium  is  returnable  (/). 

Although  the  premium  paid  be  entire,  the  assured  will  still  be 
entitled  to  receive  back  a  portion  of  it,  if  the  risk  for  which  it  is 
paid  can  be  apportioned.  Thus, where  a  ship  insured  from  London 
to  Halifax,  to  depart  with  convoy  from  Portsmouth,  was  unable 
to  proceed  beyond  the  latter  place,  as  when  she  reached  it  the 
convoy  had  sailed,  and  an  usage  was  proved  to  return  part  of  the 
premium  in  such  a  case,  the  Court  held  that  the  premiimi  might 
be  divided  into  two  distinct  parts,  relatively,  as  it  were,  to  two 
voyages,  and  that  that  proportion  of  it  which  covered  the  risk 
not  run,  ought  to  be  returned  (m).  If,  however,  the  risk  is  en- 
tire, and  has  once  commenced,  there  can  be  no  apportionment  or 
return  of  the  premiimi ;  although  it  be  estimated,  and  the  risk 
depends  upon,  the  nature  and  length  of  the  voyage  (n).  Thus, 
where  a  ship  was  insured  ''  at  and  from  London  to  any  port  or 
pprts  for  twelve  months,  at  £9  per  cent.,  warranted  free  from 
capture,"  and  the  ship  was  taken  within  two  months  from  her 
sailing,  the  Court  held  that  the  assured  were  not  entitied  to  a 
return  of  any  part  of  the  premium  (o).  So,  if  the  insurance  is 
^^  at  and  from  "  a  port,  and  the  ship  is  seaworthy  for  lying  in 
harbour,  but  when  she  sails  on  the  voyage  is  imseaworthy  ^  the 
royagey  the  assured  is  not  entitled  to  a  return  of  the  premium,  for 
the  risk  has  attached  {p).  For  the  same  reason  the  premiimi  is 
not  returnable  where  a  deviation  takes  place  after  the  commence- 
ment of  the  voyage  {q)y  even  where  the  insurance  is  on  freight 
as  well  as  ship,  and  the  deviation  occurs  before  the  goods  are 
taken  on  board  (r). 


Wbero  there 
is  no  interest. 


Where  the  assured  has  no  interest  in  the  property  insured,  and 


(k)  SUvetuony.  Snow,  3  Burr.  1237  ; 
Long  Y.  AUan^  4  Doug.  276.  See  also 
the  judgment  of  Lawrence,  J.,  in 
Christi  y.  Seeretan,  8  T.  R.  198;  Colby 
y.  Hunter ,  Moo.  &  M.  81. 

(0  Feite  y.  Farkinson,  4  Taunt.  640; 
And^mn  y.  TkomUm,  8  Ex.  425. 

(m)  SUvoMon  y.  Snow,  3  Burr.  1237. 
See  alflo  Moyer  y.  Oregton,  2  Park  on 
Ins.  588  ;  EothweU  y.  Cooke,  1  B.  &  P. 
172. 

S)  Seethe  judgment  of  Lord  Mans- 
in  Tyrie  y.  Fletcher,  2  Oowp.  668, 
and  Boehm  y.  Bell,  8  T.  R.  154. 


(o)  TytHe  Y.  Fletcher,  2  Cowp.  666. 
See  also  Zoraine  y.  Ibmlinson,  2  Doug. 
685.  Li  the  latter  case  the  premium 
was  reckoned  at  so  much  per  month, 
but  that  droumstanoe  was  held  to 
make  no  difference.  See  also  Bermon 
y.  Woodbridge,  2  Doug.  781 ;  and 
Hoekine  y.  EoUand,  44  L.  J.,  Gh.  273. 

(p)  Annen  y.  Woodman,  3  Taunt. 
299.  See  also  Moses  y.  Fi^ait,  4  Gamp. 
297. 

Tait  y.  Levi,  14  East,  481. 
Moses  y.  Ftatt,  tibi  supra.    The 
policy  was  a  yalued  one. 
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effects  the  insurance  without  fraud,  the  premium  is  returnable, 
for  the  underwriters  could  not  have  been  called  upon  to  pay  in 
case  a  loss  had  happened.  Thus,  where  captors  acting  bond  fide 
insured  a  prize  in  which,  as  it  afterwards  appeared,  the  Crown 
alone  was  interested,  it  was  held  that  the  premium  must  be  re- 
turned («).  Where,  however,  the  risk  has  been  run,  and  the  ship 
has  arrived  in  safety,  the  premium  cannot  be  recovered  back  by 
reason  of  a  mere  defect  in  the  title  of  the  assured.  Thus,  where, 
on  an  insurance  of  a  ship  and  freight,  the  vessel,  after  her  safe 
return  and  the  earning  of  the  freight,  was  seized  under  an  Ad- 
miralty warrant  issued  at  the  suit  of  a  person  who  claimed  her 
and  the  freight,  as  the  registered  owner  in  this  country,  it  was 
held  that  no  return  of  the  premium  could  be  claimed  {t). 

It  follows,  from  an  application  of  the  same  principle,  that  in  ^^  <»^  o' 
cases  of  short  interest^  or  of  over  insurance^  or  double  inmrancey  the  doable  inBur- 
underwriters  are  bound,  to  the  extent  of  the  over  insurance,  to  *^**»  ***• 
return  the  premium;  for  no  risk  is  incurred  by  them  beyond  the 
value  of  the  property  which  is  actually  hazarded.     Thus,  where 
part  only  of  the  goods  insured  is  shipped,  the  interest  is  said  to  be 
short,  and  a  proportionate  part  of  the  premium  is  returnable  (u). 
So,  if  profits  on  a  certain  amount  of  goods  are  insured,  and  only 
a  part  of  them  is  shipped,  a  proportionate  part  of  the  premium 
must  be  restored  for  short  profits  {x). 

In  cases  of  double  insurance^  a  rateable  return  of  the  premium 
must  be  made  {a). 

Five  policies  of  insurance  were  effected  on  the  12th  of  April, 
on  a  cargo  of  cotton  then  at  sea,  and  on  the  13th  six  policies 
more  were  bond  fide  effected  at  a  lower  premium.  The  amoimt 
insured  by  the  two  sets  of  policies  together  exceeded  the  value  ' 
of  the  cotton,  but  the  amount  of  the  first  five  did  not.  It  was 
held,  that  the  assured  were  entitled  to  a  return  of  the  premium 
to  the  extent  of  the  over  insurance,  but  that  it  must  be  made  rate- 
ably  on  the  policies  effected  on  the  13th,  and  on  these  only,  since 
the  underwriters  of  those  effected  on  the  12th  had  incurred, 
although  only  for  a  short  time,  a  risk  to  the  extent  of  the  whole 
amount  insured  by  them  {b). 

it)  Mouth  Y.  Tompmm^  11  East,  428.  (a)  SteTens  on  Ayerage,  204;  2  Ar- 

(t)  M'CuOoch  T.  Th4  Royal  Exekange  nould  on  Ins.  1226  (2nd  edit.).    See 

jMunme$  Company ^  3  Gamp.  406.  also  Morgan  t.  StoekdaU^  4  Ex.  616. 

(u)  Sterena  on  Average,  203.  {b)  Fitk  t.  Matterman,  8  M.  ft  W. 

[x)  Syr§  y.  Olovtr,  16  East,  218.  166. 
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Where  the  insuranoe,  however,  is  by  a  valued  policy,  the 
imderwriters  are  not  bound,  if  the  goods  intended  to  be  covered 
by  the  policy  are  shipped,  to  return  any  part  of  the  premium  on 
the  ground  that  the  speoifled  value  exceeds  the  real  value  of  the 
cargo  (b). 


Where  there 
is  fraud  or 
iUegalitj. 


The  premium  is  not  returnable,  even  although  the  risk  never 
commences,  where  the  assured  is  guilty  of  fraud ;  as  where,  at 
the  time  of  effecting  the  insurance,  he  knows,  or  the  agent 
whom  he  employs  to  effect  it  knows,  that  the  property  insured 
is  lost  ((?).  If,  however,  the  underwriter  is  guilty  of  fraud,  as 
if,  for  instance,  he  knows  when  he  underwrites  the  policy  that 
the  ship  has  performed  safely  the  voyage  insured,  he  is  bound 
to  return  the  premium  {d). 

When  the  contract  of  insurance  is  illegal,  and  the  voyage  has 
been  performed,  there  is  no  return  of  the  premium ;  for  in  these 
cases  the  rule  applies  in  pari  delicto  melior  est  conditio  pom- 
dentis  (e).  Mere  ignorance  of  the  law  will  not  prevent  the 
operation  of  this  rule  (/) ;  but  it  is  otherwise  if  the  facts  which 
constitute  the  illegality  are  not  known  to  the  parties  at  the  time 
when  the  premium  is  paid,  so  that  they  contemplate  a  legal,  not 
an  illegal,  voyage  (g). 

Where  the  risk  has  not  commenced,  and  the  contract  is 
still  open,  so  that  the  assured,  by  withdrawing  from  it,  may 
restore  the  underwriter  to  his  original  position  the  premium 
may,  it  seems,  be  recovered  back,  even  although  the  contract 
is  illegal  (A).  It  appears  clear,  however,  that  to  enable  the 
assured  to  recover  the  premium  in  this  case,  he  must  give  notice 
to  the  underwriter  before  bringing  the  action  of  his  intention  to 


[b)  Macnair  v.  CouUer^  4  Brown's 
P.  C.  450 ;  2  Amould  on  Ins.  1225  (2nd 

edit.)- 

{e)  Tyler  t.  Some^  1  Park  on  Ins. 
329 ;  Chapman  y.  Frater,  ib.  See  also 
Wilaon  y.  Duckett,  3  Burr.  1361.  As 
to  proceeding^  to  cancel  policies  in 
cases  of  frand,  see  Th^  London  and  PrO' 
vincial  Inturanee  Company  y.  Seymour, 
L.  R.,  17  Eq.  85,  and  cases  there  cited. 

Jdj  See  the  judgment  of  Lord  Mans- 
d  in  Carter  y.  Soehm,  3  Burr.  1909. 
{e)  See  Zowry  v.  Bourdim,  2  Bong. 
468 ;  2  Park  on  Ins.  669,  675 ;  Andree 
T.  Fkteher^  3  T.  R.  266 ;  Cowie  y.  Bar'- 


ber,  4  M.  &  S.  16 ;  WiUon  y.  The  Boyal 
Exchange  Assurance  Company,  2  Gamp. 
626 ;  Vandyck  y.  Hewitt,  1  East,  96  ; 
the  cases  cited  below ;  and  AUkine  y. 
Jupe,  2  0.  P.  D.  375,  the  case  of  a 
wager  policy  prohibited  under  19 
Geo.  2,  c.  37. 

(/)  Morek  v.  Abel,  3  B.  &  P.  35 ; 
and  the  judgment  of  Boiler,  J.,  in 
Lowry  y.  Bourdieu,  2  Doug.  471. 

(jgi)  Oom  y.  Bruce,  12  East,  225; 
Sentig  y.  Staniforth,  6  M.  &  S.  122. 

(h)  See  the  judgment  of  Buller,  J., 
in  Lowry  y.  BourdieUy  uii  tupra  ;  Tap* 
penden  y.  BandaU,  2  B.  &  P.  467. 
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abandon  the  policy,  and  must  withdraw  f onnally  from  the  illegal 
contract  whilst  a  locus  penitentuB  remains  (t). 

In  most  of  the  cases  noticed  above,  the  policies  were  silent  Where  tHere 
as  to  the  return  of  premium ;  it  not  imfrequently  occurs,  how-  gS)SSionL 
ever,  that  the  parties  expressly  stipulate  that  the  premium  shall 
be  returned  if  a  particular  event  happens ;  in  these  cases  the 
light  of  the  assured  to  a  return  of  the  premiimi  depends  upon 
the  terms  of  the  particular  contract  {k).  In  other  cases,  where 
the  policy  has  contained  no  such  stipulation,  but  an  established 
usage  on  the  subject  has  been  proved,  the  assured  have  been 
held  entitled  to  recover  back  the  premium  in  accordance  with 
it  (/). 


(t)  Palyart  y.  ZeekU,  6  M.  &  S. 
290.  The  decisions  as  to  the  right  to 
xeoover  the  deposit  on  illegal  wagers 
will  be  found  to  Ulustrate  the  prin- 
ciples mentioned  above.  See  Attbert 
T.  Walsh,  3  Taunt.  277 ;  Laneauade  v. 
WTiite,  7  T.  R.  635,  a  case  which  must 
be  considered  to  be  overruled  by  the 
later  authorities,  (see  Howwn  v.  JTan- 
eoek,  8  T.  R.  576 ;  Aubert  v.  WaUh, 
and  the  judgment  of  Bayley,  J.,  in 
SmUIow  v.  Jackson,  8  B.  &  G.  226) ; 
Oatty  V.  Field,  9  Q.  B.  431 ;  Vamey  v. 
Miektnan,  6  G.  B.  271 ;  Hampden  v. 
Wahh,  1  Q.  B.  B.  189 ;  Batewn  y. 
Newman,  1  G.  P.  B.  673.  See  also 
Taylor  v.  Chester,  L.  R.,  4  Q.  B.  309. 

(k)  Where  the  premium  was  to  be 
returned  if  the  ship  was  *'  sold  or  laid 
up,"  it  was  held  that  there  must  be 
such  a  permanent  laying  up  as  put  an 
end  to  the  policy.  Hunter  y.  Wright, 
10  B.  &  G.  714.  See  as  to  the  effect 
of  a  stipulation  that  the  premium  is  to 
be  returned  if  the  ship  sails  with  con- 
voy, AudUy  v.  Duff,  2  B.  &  B.  Ill ; 
Simond  v.  Boydell,  1  Boug.  268.  In 
the  latter  case  the  policy  was  on 
goods,  and  the  premium  was  return- 
able if  the  ship  *  *  sails  with  convoy  and 
arrives;"  it  was  held  that  the  ship 
was  bound  to  sail  with  convoy,  but 


not  to  arrive  with  convoy ;  and  that  it 
was  sufficient  that  the  goods  arrived, 
although  they  did  not  arrive  safely, 
there  being  no  warranty  as  to  their 
condition.  * '  Arrived ' '  means  ' '  at  the 
ultimate  port  of  destination.*'  KeUner 
y.  Le  Mesurier,  4  East,  396 ;  see  also 
Dalyleish  v.  Brooke,  16  East,  295 ; 
Zeevin  v.  Conmae,  4  Taunt.  483.  This 
would  seem  to  apply  to  the  case  which 
commonly  now  occurs,  in  a  time  policy 
there  is  a  stipulation  for  a  return  of 
premium  *'  on  arrival." 

If  the  ship  arrives,  the  premium 
must  be  returned,  although  she  has 
been  captured  and  re- captured,  and 
the  assured  have  been  obliged  to  pay 
salvage.  AguUar  v.  Rodgers,  7  T.  R. 
421.  Where  the  insurance  is  on 
goods,  and  the  plaintiff  recovers  for  a 
total  loss,  he  cannot  also  recover  for  a 
return  of  premium  for  convoy,  for 
the  premium  is  added  to  the  invoice 
price  of  the  goods  in  calculating  the 
total  loss.  Langhom  y.  AUnutt,  4 
Taunt.  611. 

(0  Long  v.  Allan,  4  Boug.  276;  Sle^ 
venson  v.  Snow,  3  Burr.  1237.  See  also 
Baines  v.  Wood/all,  28  L.  J.,  G.  P.  338, 
which  was  the  case  of  a  fire  policy  on 
a  ship. 
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TION. 


Hypothecation  is  a  contract  of  pledge,  whereby,  in  considera- 
tion of  money  advanced  for  the  necessities  of  the  ship,  the 
vessel,  freight  or  cargo,  or  two,  or  all  of  these,  are  made  liable 
for  its  repayment,  provided  the  ship  anives  in  safety. 

The  contract  is  usually  effected  by  an  instrument  in  writing 
called  a  bottomry  bond  (a),  by  which  the  master  binds  himself  in 
a  penalty  to  repay  the  sum  borrowed,  and  also  professes  to  assign 
the  ship  and  freight,  or  cargo,  as  the  case  may  be ;  with  a  con- 
dition that  the  bond  shall  be  void  if  the  money  secured  be 
repaid  within  a  certain  time  after  the  safe  arrival  of  the  ship 
at  her  x>ort  of  destination.  This  instrument  is  generally  exe- 
cuted imder  seal,  or  it  may  be  merely  in  the  form  of  a  written 
agreement,  signed  by  the  master  or  owner  (6).     When  the  cargo 


(a)  It  is  80  called  beoaiue  the  keel 
or  bottom  of  the  ship,  part  pro  toto,  is 
pledged.  Scarborough  v.  Lyrut,  Latch, 
262;  Koj,  96;  Beawes,  Lex  Merc. 
117 ;  and  The  Atlas,  2  Hagg.  53.  See 
also  generaUy  Pritohard's  Admiralty 
Digest,  tit.  Boitoxbt;  WiUiams  and 
■  Brace's  Admiralty  Practice,  Ch.  III. 

{b)  See  The  Cecilie,  6  P.  D.  211 ;  The 
EppiSy  L.  R.y  6  A.  &  E.  2.  Sometimes 
the  hypothecation  is  effected  by  an 
instnunent,  not  in  the  form  of  a  bond, 
which  is  called  a  bottomry  bill.  See 
The  B,  E,  Bills,  4  P.  D.  32. 


Where  a  bottomry  bond  contained  a 
clause  which  proyided  that  the  obli- 
gation should  be  void  if  the  obligor 
should  pa^,  in  consequence  of  Uie  loss 
of  the  ship,  such  an  average,  as  by 
custom  would  have  become  £ie  on  the 
salvage :  it  was  held  that  this  clause 
did  not  apply  where  the  ship  remained 
in  specie,  though  oonstruotlyely  lost 
within  the  meaning  of  a  policy  of  in- 
surance. The  Cfreat  Bacijlc,  L.  B.,  2 
P.  G.  616 ;  Broomfield  y.  The  Southern 
Insurance  Co.,  L.  B.,  6  Ex.  192. 
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alone  is  hypothecated,  the  instrument  is  properly  oalled  a 
respondentia  bond ;  but  that  term  is  not  always  used;  the 
expression  bottomry  bond  being  sometimes  employed,  whether 
the  vessel  or  her  cargo  be  the  security  (c).  This  species  of 
contract  was  imknown  to  the  common  law  of  this  country,  since 
by  it  no  pledge  of  a  chattel  was  valid,  unless  the  article  pledged 
was  actually  transferred  to  the  possession  of  the  pawnee  {d). 
The  right  to  hypothecate  was,  however,  recognized  by  the  civil 
law,  and  has  been  long  adopted  by  the  maritime  law  of  Eng- 
land as  administered  formerly  in  the  Court  of  Admiralty,  and 
now  by  the  Admiralty  Division  {e). 


fXy0,.  ^^/ 


It  is  not  necessary  if  the  essential  requirements  of  the  con-  KoparUcolar 
tract  of  bottomry  are  complied  with,  that  the  instrument  of  towtrequ^d. 
bottomry,  whether  it  be  in  the  form  of  a  bond  or  not,  should  be 
drawn  up  in  any  particular  form  of  words,  and  in  practice  the 
provisions  in  instruments  of  bottomry  will  be  foimd  to  vary 
according  to  the  circumstances  of  each  case  or  the  country  in 
which  they  are  executed. 


(c)  See  2  Park  on  Ins.  615.  The 
term  bottomry  bond  is  commonly  made 
oae  of  whether  the  instrument  in  ques- 
tion pledges  the  ship,  or  cargo,  or 
both  of  them.  It  is  used,  theonefore, 
throughout  this  chapter  in  this  general 
sense.  Hypothecation  of  the  cargo 
<mly  is  now  of  comparatiyely  rare  oc- 
currence. See  the  judgments  in  The 
Atlaa,  2  Hagg.  58,  and  in  The  Cognac^ 
ib.  386 ;  and  £dwaid*s  Treatise  on  the 
Jurisdiction  of  the  High  Court  of  Ad- 
miralty, 91.  See  also  The  Cargo  ex 
Sultan,  Swa.  504  ;  The  Cargo  ex  Oalam, 
Br.  ft  L.  167.  The  Admiralty  juris- 
diction and  practice  is  founded,  so 
far  as  the  lender  is  concerned,  on  the 
same  principles  in  cases  of  bottomry 
and  respondentia.  See  the  judg- 
ments <a  Sir  C.  Bobinson  in  The 
Cognac,  2  Hagg.  386,  and  of  Br. 
Lushington  in  The  Cargo  ex  Sultan, 
Swa.  610.  As  to  the  rate  of  interest 
payable  in  respect  of  the  delay  between 
the  date  when  a  bottomry  bond  falls 
due  and  the  time  of  its  ]Myment,  see 
The  J),  H.  BilU,  4  P.J).  32;  The 
Sophia  Cook,  4  P.  D.  30  and  infra, 
p.  572.  By  the  French  law,  money 
may  be  advanced  at  maritime  in- 
terest either  on  the  body,  tackle, 
apparel,  ordnanoe,  munition,  or  stores 
of  the  ship,  or  on  the  cargo,  or 
on  aU  of  these.     See  the  Code  de 

M.P. 


Oomm.  Art.  315.  Where  the  money 
is  advanced  on  goode  the  borrower  is 
not  discharged  by  the  loss  of  the 
ship  and  cargo,  unless  he  prores  that 
he  nad  goods  on  board  to  the  extent 
of  the  money  boirowed.    lb.  Art.  329. 

{d)  BridgemanU  ease,  Hob.  11 ;  Cbr- 
tet  Y.  Eualeg,  Comb.  135;  Ryal  y. 
Bdle,  1  Atk.  175 ;  JSmvm  y.  Capper,  5 
Bing.  N.  C.  136. 

(tf)  Jmtin  Y.  Ballam,  1  Salk.  34.  See 
also  the  judgments  of  Lord  Hardwioke 
in  Burton  y.  Snee,  1  Yes.  sen.  155,  and 
of  Lord  StoweU  in  The  QratUudine,  3 
Bob.  255,  and  in  The  Hero,  2  Dods. 
140.  By  the  7  Geo.  1,  stat.  1,  c.  21, 
s.  2,  contracts  made  by  English  sub- 
jects upon  loans  by  way  of  bottomry 
on  ships  in  the  service  of  foreigners 
designed  to  trade  within  the  limits  of 
the  East  India  Company's  charter, 
were  made  void.  This  act  is  repealed 
by  the  Statute  Law  Bevision  Act, 
1867.  See  also  The  India,  Br.  &  L. 
221,  where  it  was  held  that  it  was  re- 
pealed by  implication.  By  the  19 
Geo.  2,  c.  37,  s.  5,  loans  on  bottomry 
upon  ships  belong^g  to  English  sub- 
jects boimd  to  or  from  the  East  Indies, 
were  required  to  be  made  (mly  on  the 
ship  or  cargo,  and  to  be  so  expressed 
in  the  bond.  This  section  is  now  re- 
pealed by  the  Statute  Law  Bevision 
Act,  1867. 

O  O 
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The  following  oopy  of  a  bottomry  bond  on  ship,  freight  and 
cargo  willy  however,  show  the  nature  of  the  provisions  nsoally 
adopted. 

Fonn  of  Know  all  men  by  these  presents  that  I,  master  of  the 

bond'w^ahip  ^^P  '  ^^  ^^^  P^^  ^*  London,  am  well  and  firmly  boond 

cai^  and     '  unto  ,  of  ,  in  the  merohants,  in  the  penal  sum 

'^'^   '  of  of  lawful  British  money,  to  be  paid  to  the  said  , 

or  their  certain  attorney  or  attorneys,  executors,  administrators 
or  assigns,  for  which  payment  to  be  well  and  truly  made, 
I  bind  myself,  my  heirs,  executors  and  administrators,  and  also 
the  said  vessel,  her  tackle,  apparel  and  furniture,  and  the  freight 
to  be  earned  on  her  now  intended  voyage  from  to  , 

and  also  the  cargo  shipped  on  board  the  said  vessel  firmly  by 
these  presents  sealed  with  my  seal.    Dated  this  day  of 

,  in  the  year  of  our  Lord  18    . 
Whereas  the  said  vessel  lately  arrived  at  ,  from  the 

port  of  aforesaid,  and  being  in  want  of  funds  necessary  to 

enable  her  to  proceed  on  her  voyage  from  aforesaid  to 

aforesaid,  whither  she  is  bound,  and  now  about  to  go, 
and  without  which  funds  she  cannot  proceed  on  her  now  in- 
tended voyage,  and  the  said  in  order  to  be  enabled  to 
procure  such  necessary  funds  aforesaid,  and  for  the  lawful  and 
necessary  disbursements  and  expenses  of  the  said  vessel  at 
aforesaid,  hath  requested  the  said  to  lend  them  the  sum 
of  for  the  aforesaid  purposes,  and  the  said  hath 
accordingly  lent  the  said  sum  for  the  aforesaid  services  on  the 
hazard  and  adventure  of  the  said  vessel  in  her  said  intended 
voyage  from           to            aforesaid. 

Now  the  condition  of  the  above  obligation  is  such,  that  if 
the  said  vessel  do  and  shall  with  all  reasonable  and  convenient 
speed  sail  from  aforesaid  on  her  said  intended  voyage  to 

aforesaid,  and  that  without  deviation  (the  perils,  dangers, 
accidents  and  casualties  of  the  seas  and  navigation  excepted), 
and  if  the  above-bounden  ,  his  heirs,  executors  or  admi- 

nistrators, or  the  owners  of  the  said  vessel,  do  and  shall  within 
seven  days  after  the  said  vessel  shall  arrive  at  aforesaid, 

well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
their  attorney,  executors,  admimstrators  or  assigns,  the  said 
sum  of  of  lawful  British  money,  together  with       per 

cent,  bottomry  premium  thereon,  or  if  on  the  said  voyage  the 
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said  vessel  shall  be  utterly  lost,  oast  away,  or  destroyed  in  eon* 
sequence  of  Are,  enemies,  pirates,  storms  or  other  the  imavoid- 
able  perils,  dangers,  aooidents  or  casualties  of  the  seas  or  navi- 
gation to  be  sufficiently  shown  or  proved  by  the  said  , 
his  executors  or  administrators,  or  by  the  owners  of  the  said 
vessel,  their  executors  or  administrators,  then  the  above-written 
bond  or  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

Having  signed  two  bonds  of  the  same  tenor  and  date,  the 
one  of  which  being  accomplished,  the  other  to  be  void  and  of 
no  effect. 

Signed,  sealed  and  delivered  by  the  said  ,  in  the 

presence  of  ,  notary  public  (/). 

The  owner  is  entitled  to  hypothecate  his  ship,  and  he  may  By  and  to 
do  so  without  the  concurrence  of  the  master  (g).    The  master,  tomy  bonda 
also,  may,  imder  certain  circumstances  which  will  be  stated  maybegiyen. 
shortly  (A),   hypothecate  the  vessel,  freight,   or  cargo.     For 
this  purpose  it  is  not  necessary  that  he  should  be  the  regis- 
tered master  {%) ;  he  possesses  this  power  if  he  is  the  ostensible 


(/)  See  also  the  forms  of  bonds  set 
ont  in  the  reports  of  the  following 
cases:  The  Oratitudine,  3  Bob.  240, 
and  App.  No.  IV.  (carffo) ;  The  Atlat, 
%  Hagg.  49  (ship  and  freight);  The 
Mertey^  3  Hagg.  404  (ship  and  freight); 
The  Seliaolandt  Swa.  491  (ship) ;  The 
Hero,  2  Dods.  139  (ship,  cargo,  and 
freight),  where  the  bond  proceeded  on 
was  exeoated  at  Liyerpool ;  and  Broom' 
field  y.  The  Southern  Inmranee  Company 
(The  Great  Faeifie),  L.  R.,  6  Ex.  192, 
where  the  defeasance  of  the  bond  is 
alone  set  ont.  For  forms  of  bottomry 
bills,  see  The  Elpie,  L.  R.,  4  A.  &  E. 
1;  TheL.  H.  BiOe,  4  P.  D.  32 ;  The 
Ceeiliey  4  P.  D.  210 ;  The  Empuea,  6  P. 
D.  6.  Other  forms  of  bottomry  bonds 
and  bills  are  to  be  f  onnd  in  the  Appen- 
dices to  Kay*s  Masters  and  Seamen, 
and  in  Brook's  Office  of  a  Notary, 
1876.  Bottomry  bonds  are  usually, 
where  dicnmstances  admit,  executed 
in  the  presence  of  the  consul  of  the 
State  to  which  the  ship  belongs,  or 
of  a  notary  public,  who  certifies  to 
their  due  execution.  There  is  no 
spedal  proyision  in  the  Stamp  Act, 
33  &  34  Vict.  o.  97,  respecting  bot- 
tomry or  respondentia ;  but  it  is  pre- 
yided  by  the  schedule  to  that  act  that 
instenments   for  the   sale,    transfer, 


or  other  disposition,  either  abaolutely 
or  by  way  of  mortgage  or  otherwise 
of  any  snip  or  yessei,  or  any  part, 
interest,  share  or  property  of  or  in 
any  ship  or  yessel,  shall  be  exempted 
from  all  stamp  duties.  The  question 
whether  a  bottomry  bond  executed  in 
this  coimtry  is  exempted  from  stamp 
duty  under  this  last  provision  or  is 
chargeable  with  duty  as  a  bond 
appears  not  to  have  been  decided. 
(See  33  &  34  Vict.  c.  97,  Schedule, 
"Bond.") 

(g)  The  Duke  of  Bedford^  2  Hagg. 
294 ;  The  Boyal  Areh,  Swa.  276  ;  The 
Heligoland^  Swa.  491.  See  also  Wille 
y.  Falmer,  7  0.  B.,  N.  S.  861 ;  The 
Draco,  2  Sumner  (American)  Rep. 
157;  The  Mary,  1  Paind  (American) 
Rc^.  671,  in  which  it  was  held  that 
the  right  of  the  owner  to  hypothecate 
is  not  limited,  as  that  of  the  master 
is,  to  cases  of  necessity.  A  master, 
who  is  also  part  owner,  has  not  on 
that  account  any  greater  power  to  bind 
his  part  owners.  The  Orelia^  3  Hagg. 
75. 

ih)  Fosty  p.  564. 

(t)  See   th< 

iohoU  in  The  Orelia,  3  uagg, 
Mary  Ann,  L.  R.,  1  A.  &  E.  13. 


(0  See   tne   judgment   of   Sir   J. 
Nuic"       -  - 


LoU  in  The  Orelia,  3  Hagg.  Bl;  The 
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and  aoting  master  (j).  Nor  is  it  indispensaUe  tlmt  the  master 
should  have  heen  appointed  hy  the  owners ;  the  Conrt  of  Ad- 
miraltj  has  supported  honds  effected  by  masters  who  have,  in 
cases  of  necessity,  been  substituted  by  an  agent  of  the  owner  (A*), 
or  by  the  consignee  of  the  cargo  {l)y  or  even  by  the  British 
consul  at  a  foreign  port  (m). 

In  the  absence  of  fraud  or  collusion  a  bottomry  bond  may  be 
executed  to  the  person  by  whom  the  master  was  appointed  (n), 
or  to  the  consignee  of  the  cargo  (o),  or  eyen,  under  strong  cir- 
cumstances of  necessity,  to  the  agent  of  the  shipowner  (p). 
But  a  bottomry  bond  caimot  be  given  to  a  person  who,  at  the 
time,  is  indebted  to  the  shipowner  ii^  respect  of  the  ship  (q). 


When  nuMter  The  master  has  power,  in  cases  of  necessity,  and  in  such  cases 
aiJe  dupl^*'  only,  to  hypothecate  the  ship,  freight,  or  even  the  cargo.  Neces- 
fze^htand  gity  is  the  YCiy  foimdatiou  of  this  right  (r).  If  the  master, 
^^^'  when  in  a  foreign  country,  is  in  want  of  money  to  repair  or 

victual  the  vessel,  or  for  other  necessaries,  he  is  boimd,  in  the 
first  instance,  to  endeavour  to  obtain  it  from  his  owners'  agent  («), 
or  to  raise  it  on  the  credit  of  his  owners;  and  if  he  can  by 
any  possibility  so  obtain  or  raise  the  money,  he  must  do  so; 
but  if  he  cannot  otherwise  obtain  or  raise  tiie  money  he  may, 
after  communicating,  where  communication  is  practicable,  with 
&e  shipowner,  if  it  is  intended  to  raise  money  on  bottomry  of 


(J)  See  the  judgment  of  Sir  W.  Soott 
in  The  Jane^  1  DodB.  464.  In  that  case 
the  master  had  not  heen  actoallj  dia- 
miflsed  when  the  monej  was  advanced. 

{Jc)  The  Kennenlejf  Ctuile,  3  H^.  1. 
See  also  The  Dtinvegan  CattUy  3  Hagg. 
1 ;  and  Parmeter  t.  Todhunter,  3 
Camphell,  541. 

(/)  The  Alexander,  1  Dods.  278;  The 
Tartan,  1  Hagg.  1 ;  The  Rvbietm,  3 
Hagg.  9. 

(m)  The  Zodiac,  1  Hagg.  320;  see 
also  The  Cynthia,  16  Jar.  748,  in  whibh 
a  hond  given,  under  ciroumstanoes  of 
necessity,  hj  the  consul  himself,  was 
supported.  See  also  Farmeter  y.  Tod" 
hunter,  1  Oamph.  541. 

(n)  The  Alexander,  1  Dods.  278;  The 
Rubicon,  3  Hagg.  9. 

(o)  The  Alexander,  ubi  eupra;  The 
Nelson,  I  Hagg.  169.  In  America  it 
has  heen  held  that  there  can  he  no 
hypothecation  to  a  consignee.  Zie^ 
bart  V.  The  Ship  Emperor,  "See'B  (Ame- 
rican) Bep.  839. 


(p)  See  the  judgments  of  Sir  W. 
Soott  in  The  Hero,  2  Dods.  144,  and 
The  Oriental,  8  W.  Boh.  243.  The 
deo&sion  in  The  Oriental  was  reversed 
hy  the  Privy  GoanciL  S,  C,  nomine 
WaUaee  v.  Aeldm,  7  Moo.  P.  C.  O. 
398,  hut  not  on  this  ground.  See  also 
The  Staffordshire,  L.  B.,  4  P.  C.  194 ; 
The  Royal  Stuart,  2  Spks.  261.  In  TiU 
Royal  Arth,  Swa.  269,  Dr.  Lushington 
said:  ''It  is  settled  law  that  an  agent 
may  legally  take  a  hottomry  hond,  and 
more  especially  he  may  do  so  with  the 
sanction  of  the  owner." 

(q)  The  Sebe,  2  W.  Bob.  146. 

(r)  As  to  what  constitutes  necessity, 
see  The  Kamak,  L.  B.,  2  A.  ft  £.  298 ; 
L.  B.,  2  P.  C.  505;  The  AustraUem 
Steam  Navigation  Co,  y.  Morse,  L.  B., 
4  P.  C.  222;  The  Ida,  L.  B.,  3  A.  ft 
E.  542 ;  The  StaJfMUhire,  L.  B.,  4  P. 
G.  194. 

(s)  Lyatt  y.  Sieks,  27  Beav.  616 ; 
The  Faithful^  81  L.  J.,  P.  M.  ft  A.  81. 
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the  ship  and  freight,  and  with  both  the  shipowners  and  the 
j»rgo  owners  if  the  hypothecation  is  intended  to  be  on  ship, 
freight  and  cargo,  raise  it  on  bottomry  (i). 

Thus,  where  a  British  ship  was  carried  into  a  foreign  port,  in 
the  possession  and  under  the  dOntrol  of  a  mutinous  crew,  and 
expenses  were  incurred  by  a  person  employed  by  the  British 
vice-consul  to  investigate  into  the  mutiny  and  restore  the  master 
to  his  command,  the  Court  of  Admiralty  supported  a  bottomry 
Hbond  given  by  the  master  to  cover  these  expenses  (u).  The 
right  of  the  master  to  hypothecate  is  not  confined  to  cases  of 
necessity  arising  in  a,  coimtiy  other  than  that  of  the  owner's 
residence.  He  may,  except  in.  the  case  of  a  British  ship  in  a 
home  port,  hypothecate  even  although  the  ship  is  in  a  port  of 
the  country  in  which  the  owners  reside,  provided  he  have  no 
means  of  communicating  with]  them,  and  there  is  no  other  mode 
of  escaping  from  the  pressure  of  the  necessity  (x). 


T 


U)  See  the  judgments  of  Lord  Sto- 
well  in  The  Qratitudine,  3  Bob.  255,  and 
mTheNehony  iHagg.  175;  TkePrinee 
of  Saxe  Coburg^  nomine  Scares  y.  £ahn, 
3  Moo.  P.  G.  C.  1 ;  The  Heraey^  nomine 
Gore  T.  Oardiftert  ib.  79 ;  Stainbank  v. 
Fenninfff  1 1 0.  B.  88;  The  Oriental,  nomine 
Wallace  Y.  lielden,  7  Moo.  P.  0.  C.  398; 
The  Empire  of  Peaeey  39  L.  J.,  Adm.  12 ; 
The  Cargo  ex  Eamhurg,  Br.  k  L.  253; 
32  L.  J.,  P.  M.  &  A.  161 ;  2  Moo.  P.  C, 
K.  8.  289.  See  also  Stoy  on  Agency, 
88.  116,  118,  and  119.  As  to  tne  ex- 
pediency of  the  master  adrertising  be- 
xoie  taking  a  loan  on  bottomry,  see  The 
Zaurel,  Br.  &  L.  317.  It  has  been  laid 
down  in  the  Admiralty  Court  and  Priyy 
^Ckranoil,  that  in  deciding  on  the  right 
y^A/,  of  >^  master  to  hy^theoate,  the  Coort 
wiU  be  goyernea  by  the  lex  fori 
and  not  by  the  lex  hoi  eontraetue^  or 
by  the  law  of  the  country  to  which 
the  ship  belongs.  See  the  judgment  in 
The  Cargo  ex  Hamburg,  Br.  &  L.  253, 
asidpost,  p.  569.  But  where  there  is 
no  provision  in  the  charterparty  to  the 
contrary,  both  the  shipowner  and  the 
shipper  wiU  be  considered  to  have  in- 
tended that  the  extent  of  their  liability 
in  any  disputes  between  each  other 
should  be  decided  aocordinff  to  the  law 
of  the  country  to  which  the  ship  be- 
longs, and  not  by  the  general  maritime 
law.  QeeLlogd  y.  Guibert,  L.  R.,  1  Q.  B. 
115,  in  whidi  the  case  of  The  Cargo  ex 
Hamburg ,  u^imprajisdistingiiished.  See 
hlBoMoore  y.  HarriSf  1  App.  Gas.  318.  In 
bottomry,asin  other  oaseSfthej  udgment 


in  rem  of  a  foreign  Gourt  of  competent 
j urisdiction  is  conclusive ;  and  anhypo- 
thecation  duly  made  by  a  curator  ap- 
pointed by  such  a  Gourt  will,  unless 
there  be  fraud,  or  on  the  face  of  the 
judgment  manifest  error,  or  the  con- 
travention of  natural  justice,  be  bind- 
ing.  See  Messina  v.  I^etroeochino,  L.  R., 
4  P.  G.  G.  144  ;  Dent  v.  Smith,  L.  R., 
4  Q.  B.  414.  See  also  p.  67,  note  (a)  and 
p.  86.  • 

{u)  The  Gauntlet,  3  W.  Rob.  82. 

(x)  La  Ysabel,  1  Dods.  273 ;  The 
Trident,  1  W.  Rob.  29.  These  cases 
establiiiL  the  principle  that  the  locality 
of  the  owner's  residence  is  only  one 
ingredient  (generally,  however,  a  very 
material  one)  in  inquiring  into  the 
necessity  of  the  act.  See  also  The 
jRogal  Arch,  Swa.  276;  The  Rhada- 
manthe,  1  Dods.  201 ;  The  Lochiel,  2 
W.  Rob.  34 ;  and  The  Oriental,  3  ih. 
243.  In  Arthur  y.  Barton,  6  M.  &  W. 
138;  Johns  v.  Simons,  2  Q.  B.  425 ;  and 
Beldon  v.  Campbell,  6  Ex.  886,  the  same 
principle  was  acted  upon  where  the 
owners  credit  had  been  pledged  with- 
out any  hypothecation.  As  to  what 
is  a  home  port  in  relation  to  persons 
having  clamis  for  repairs  done  to,  or 
supphes  furnished  to,  ships,  see  the 
19  k  20  Vict.  c.  60,  s.  18 ;  19  &  20 
Yiot.  c.  97,  s.  8 ;  Appendix,  p.  ccxiii., 
and  ante,  p.  97,  note  (g) ;  and  see  The 
Barbara,  4  G.  Rob.  1,  and  The  Bha^ 
damanthe,  1  Dods.  206,  and  tft/ra, 
p.  574,  note  (e). 
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Duty  of 
maater  to 
commonicate 
with  owners 
of  ship  and 
caigOi  where 
praotioable. 


Validity  of 
bonds  given 


The  master  is  not  in  all  cases  bound,  before  hypothecating 
the  cargo,  to  communicate  with  the  owners  of  it ;  although  where 
this  is  practicable  it  is  incumbent  on  him  to  do  so  (y).  Where 
a  master  executed  at  New  York  a  bottomry  bond  on  ship, 
freight  and  cargo,  without  communicating  with  the  owner  of 
the  cargo,  who  resided  at  St.  John's,  New  Brunswick,  (as 
he  might  have  done  by  telegraph,)  the  bond  was  declared  to  be 
Toid  (s).  So,  where  upon  the  evidence  before  the  Court  it 
appeared  that  a  bottomry  bond  on  ship  and  cargo  had  been 
granted  by  the  xnaster  in  Sweden,  where  the  shipowners  resided, 
and  with  their  consent,  but  that  the  master  had  not,  although 
under  the  circumstances  it  was  practicable,  communicated  with 
the  owners  of  the  cargo,  who  resided  at  Hull,  the  Court  was  of 
opinion  that  the  bond  was  not  valid,  so  far  as  the  cargo  was 
concerned  (a).  It  appeared,  however,  in  the  same  case,  upon 
further  evidence  being  brought  before  the  Court,  that  the  master 
had,  in  fact,  informed  the  cargo  owners  of  the  injured  state  of 
the  ship,  and  that  they  had  sent  no  reply  to  his  letter,  and  the 
Court  thereupon  sustained  the  bond  against  them  (i). 

Where  communication  is  practicable,  it  is  essential  to  the 
validity  of  the  bond  that  the  shipowner,  and  if  the  cargo  is 
bottomried  d  fortiori  the  cargo  owner,  should  be  informed, 
before  the  money  is  borrowed,  not  merely  of  the  ship's  distress, 
but  also  of  the  master's  intention,  and  the  necessity  for  raising 
money  on  bottomry  (c). 

It  is  not  essential  to  the  validity  of  a  bottomry  bond  that  it 


Cv)  The  Olivier,  Lush.  484 ;  The  Cargo 
ex  llamhurg,  32  L.  J.,  P.  M.  &  A.  161 ; 
2  Moo.  P.  C,  N.  S.  289 ;  Br.  &  L.  263 ; 
The  Lizzie,  L.  B.,  2  A.  &  E.  254  ;  The 
Kamakf  L.  R.»  2  A.  &  E.  289  ;  L.  R., 
2  P.  C.  505 ;  7%e  Onward,  L.  B.,  4  A. 
&  E.  38;  Kleintcort,  Cohen  ^  Co.  v. 
The  Catea  Marittima  of  Oenoa^  2  App. 
Gas.  156. 

(s)  The  Oriental,  nomine  Wallace  r. 
Fielden,  7  Moo.  P.  C.  G.  898. 

(a)  See  the  jiidgment  of  the  Privy 
Council  in  The  Bonaparte,  nomine 
Wilkineon  v.  TFihon,  8  Moo.  P.  G.  G. 
459,  in  which  that  Gonrt  differed  in 
this  reBpeot  from  the  judgment  below 
in  3  W.  Bob.  298.  Bee  also  the  judg- 
ment of  Lord  StoweU  in  La  Yeabel,  1 
Bods.  273. 

{b)  The  Bonaparte^  uH  nipra. 


(e)  The  Onward,  L.  R.,  4  A.  &  £. 
38;  The  Olivier,  Lush.  484,  and  the 
▼lew  taken  in  that  case  of  the  de- 
cision in  The  Oriental,  7  Moo.  P.  G. 
G.  398.  Doubts  were,  howerer,  ex- 
pressed by  Dr.  Lushington  in  his 
judgment  in  the  first  -  mentioned 
case,  as  to  the  correctness  of  this 
Tiew.  See  also  the  judgment  of  Lord 
Gottenham  in  Glaeeoit  v.  Lang,  2  Phill. 
810;  and  Kleimcort,  Cohen  ^  Co.  t. 
The  Caeea  Marittima  of  Oehoa,  2  App. 
Gas.  1*56.  The  fact  of  the  owner 
being  bankrupt  will  furnish  no  ex- 
cuse to  the  master  for  not  communi- 
cating with  him ;  and  in  case  he  haa 
been  judicially  declared  bankrupt,  the 
trustee  of  his  estate  must  be  commu- 
nicated with  to  uphold  the  Talidity  of 
a  bottomry  bond.  The  Panama,  L.  B., 
2  A.  &  E.  390 ;  L.  R.,  8  P.  G.  199. 
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should  be  given  in  order  to  enable  the  ship  to  oondude  a  voyage  at  comme&oe- 
f  or  which  she  has  been  chartered ;  a  bond  may  be  granted  upon  ^^^ge. 
a  British  ship  in  a  foreign  port  for  the  expenses  of  repairs  and 
the  outfit  for  a  new  voyage  (d). 

The  money  must  be  needed  for  the  ship.  The  master  cannot  For  wHat 
hypothecate  for  a  debt  of  his  own  {e) ;  nor  for  a  general  average  ^nSj^y 
contribution  arising  in  respect  of  an  earlier  voyage ;  nor  for  pre-  ^  e^^^* 
miums  of  insurances  on  the  ship  or  freight  (/) ;  nor  can  the 
master  hypothecate  for  a  debt  incurred  for  the  ship  on  a  pre- 
vious voyage  (g).  Nor  can  a  person  who  has  a  claim  against 
the  owners  of  a  ship,  and  who  has  arrested  the  ship  at  a  foreign 
port,  in  order  to  enforce  the  daim,  make  the  release  of  the  ship 
the  foundation  of  a  bottomry  transaction.  But  money  advanced 
at  a  port  abroad,  in  order  to  prevent  the  arrest  of  the  ship,  may 
be  the  subject  of  bottomry  (A).  Where,  however,  the  ship  is  in 
a  foreign  port,  he  may,  to  enable  her  to  come  home,  include  in 
a  bottomry  bond  charges  which  relate  to  the  outward  cargo  {i). 
It  is  not  essential  that  there  should  have  been  an  actual  advance 
of  money  before  the  bond  is  given ;  if  the  obligee  has  pledged 
his  credit  for  the  repairs  of  the  ship,  the  bond  is  good  (J). 

The  necessity  for  the  money  must  arise  in  the  course  of  the 
master's  acting  within  the  scope  of  his  authority ;  if  it  be  caused 
by  his  acting  or  carrying  out  schemes  contrary  to  the  orders  of 
his  owners,  he  has  no  power  to  hypothecate  (A). 

The  cargo  may  be  hypothecated  not  only  for  its  own  imme-  For  what 
diate  benefit,  but  also  for  the  reparation  of  the  ship,  if  by  such  Si^^y  be 
reparation  the  cargo  would  be  indirectly  benefited  {I).    But  as  hypothecated, 
the  contract  of  hypothecation  is  a  mere  pledge  and  not  a  con- 


(d)  The  Royal  Areh,  Swa.  269. 

\e)  King  y.  Ferry ^  3  Salk.  23;  6  Vin. 
Ab.  Admiral.  Law  (G.)>  pL  2 ;  The 
Avgueta^  1  Doda.  283;  Dobmm  t.  Lydll^ 
8  Jor.  969. 

(/)  The  North  Star,  Liuh.  46  ;  2%e 
Serqfinay  Br.  &  L.  277. 

{g)  The  loehiely  2  W.  Bob.  46 ;  The 
Oemanli,  3  W.  Bob.  198 ;  The  THnee 
Oeorae,  4  Moo.  P.  C.  C.  21;  The  Toivo, 

1  SpkB.  186. 

(A)  Thelda,  L.  B.,  3  A.  &  E.  642; 
and  see  The  Augueta,  1  Boda.  281 ; 
The  Kamak,  L.  B.,  2  A.  4b  £.  303 ; 

2  P.  0.  606. 

(t)  The  Edmond,  Lush.  67.  See,  in 
the  jadgment  in  this  ease,  the  oom- 
mento  npon  The  Oemanli,  uH  eupra, 

U)  The  Soyal  Areh,  Swa.  269. 


{k)  The  Itelianee,  8  Hagg.  66.  Soo 
also  the  jadgment  in  The  Mary  Ann, 
4  Notes  of  Gases,  381. 

(/)  See  the  judgment  of  Lord  StowoU 
in  The  Oratitudine,  3  Bob.  260.  Tho 
power  of  the  master  over  the  oarge  is 
the  result  of  the  necessity  of  the  case ; 
for,  in  the  ordinary  course  of  things, 
he  is  a  mere  stranger  to  the  cargo, 
except  for  the  purposes  of  safe  custody 
and  conveyanoe.  lb.  See  also  Story 
on  Agency,  s.  118.  When  a  bottomry 
bond  on  the  cargo  is  given  for  repairs 
of  the  ship,  it  will  not  be  upheld  if  it 
appear  that  the  benefit  to  the  carvo 
was  not  suc^  as  to  justify  it.  See  the 
judgment  in  The  Oratitudine,  3  Bob. 
p.  261,  and  The  Onward,  L.  B.,  4  A.  & 
E.  38. 
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was  given ;  and  in  no  instanoe  lias  a  bottomry  instrument  been 
held  valid  by  a  Court  of  this  oountry  except  where  the  require- 
ments of  the  law  of  the  tribunal  have  been  complied  with  (y). 

Power  of  Bills  of  exchange,  drawn  by  the  master  on  the  owner  as  a 

collateral  HIls  security  for  money  advanced  for  the  necessities  of  the  ship, 
ofexdhango.  eannot  be  treated  as  instruments  of  hypothecation,  although 
they  are  accompanied  by  a  verbal  agreement  that  the  ship  is  to 
be  liable  (2).  But  bills  of  exchange  may  be,  and  very  com- 
monly  are,  given  at  the  same  time  with  a  bottomry  bond 
as  collateral  securities  for  the  repayment  of  the  money  lent; 
and  when  this  is  done  the  validity  of  the  hypothecation  is 
not  affected  (a). 

Advanoee  It  is  necessary  that,  at  the  time  when  the  goods  are  supplied, 

on.  aecaritr  of  ^^  ^^^  advances  made,  there  should  be  an  agreement  that  the 
the  bond.  price  of  the  goods  or  the  amount  advanced  should  be  secured 
by  hypothecation  (6).  If  the  advances  are  originally  made  on 
personal  credit,  and  no  notice  is  given  by  the  creditor  that  he 
intends  to  take  a  bottomry  bond,  a  bond  subsequently  given  to 
secure  them  will  not  be  supported  (c).  If,  however,  the  original 
agreement  was  for  bottomry,  a  bond  given  subsequently  is  valid. 


(y)  The  Atkut  2  Hagg.  64  ;  see  also 
The  SanAwrg^  Br.  &  L.  253,  and  the 
jndffment  of  WiUes,  J.,  in  Lhyd  v. 
OuSmt^  L.  B.,  1  Q.  B.,  at  p.  125, 
and  see  anU^  p.  565,  n.  (Q ;  -B*^- 
vmy  Y.  Sober ttf  4  Hare,  106.  The 
law  of  France  requires  that  the  mas- 
ter, before  he  hypothecates  the  ship  or 
carg^,  shall  obtain  the  authority  of 
the  '^IMbunal  de  Commerce"  if  in 
Fiance,  or  of  the  French  consul  or  a 
magistrate  if  the  master  is  in  a  foreign 
port.  Code  de  Comm.  Art.  234.  £7 
the  English  law  there  is  no  such  re- 
quirement. 

(z)  Ex  parte  JIalkett,  3  Yes.  &  B. 
135;  19  Yes.  474;  The  Auguttay  1 
Dods.  283. 

(a)  The  Jane,  1  Dods.  466;  Stainhanh 
T.  Shepard,  13  G.  B.  418.  See  tlie 
judgment  in  The  St.  Catherine,  3  Hagg. 
253 ;  The  Emancipation,  I W.  Bob.  129 ; 
and  the  judgments  in  The  Ariadne,  id. 
421 ;  The  Lord  Cochrane,  3  Notes  of 
Gases,  180 ;  The  BonaparU,  3  W.  Bob. 
306 ;  8  Moo.  P.  G.  G.  460 ;  The  Onward, 
L.  B.,  4  A.  &  £.  38.  See  also  the 
observations  in  the  judgment  in  these 
cases  upon  Sameun  ▼.  BragtngUm,   1 


Yes.  sen.  443,  which  has  been  sup- 
posed to  be  inconsistent  with  tins 
rule,  and  the  judgments  of  Lord 
Stowell  in  The  Nelson,  I  Hagg.  176, 
and  in  The  Atlae,  2  Hagg.  52. 
Where  both  a  bill  and  bottomry  bond 
were  giren,  it  was  held  tiiat  to  entitle 
the  bondholder  to  enforce  his  bond  it 
was  not  necessary  that  there  should 
have  been  such  a  dishonour  of  the  biU 
as  would  give  a  right  of  action  against 
a  drawer  or  indorser,  but  that  it  was 
sufficient  if  reasonable  steps  had  been 
taken  to  get  the  bill  accepted  and  paid. 
Smith  v.  The  Bank  of  N.  S.  Wake  {The 
Staffordshire),  L.  B.,  4  P.  G.  194. 

(b)  The  Heraey,  nomine  Oore  t.  Gar' 
diner,  3  Moo.  P.  G.  G.  79. 

{e)  See  the  judgment  in  7^  u^tt^itfte, 
1  Dods.  287;  rA«iV«itoft,l  Hagg.  177; 
The  Wave,  15  Jur.  518 ;  The  Gauntlet, 
3  W.  Bob.  82 ;  The  IndomitabU,  Swa. 
446.  In  the  absence  of  eridence,  tbe 
foreign  lender  is  presumed  to  make  ad- 
vances in  contemplation  of  a  bottomry 
seouri^.  Ter  Sir.  B.  PhOlimore,  The 
Kamak,  L.  B.,  2  A.  &  E.  301 ;  and  see 
The Akxander,\'DKidiB.%n\  TheTibUia^ 
1  W.  Bob.  12. 
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If  a  portion  of  the  money  advanoed  was  lent  on  personal  oredit, 
and  the  residue  on  the  seourity  of  the  bond,  the  Court  will 
enforce  the  bond  to  the  extent  of  the  latter  sum  (d). 

It  is  an  essential  part  of  the  contract  of  hypothecation  by  Maritime  risk 
the  master,  that  the  repayment  of  the  money  should  be  de-  ^^^Jjjjj^^^ 
pendent  upon  the  ship's  arrival'at  her  destination  (e).  If.  the  deed, 
makes  the  loan  repayable  at  all  events,  the  contract  is  invalid 
as  an  hypothecation  (/).    But  as  these  instruments  are  the 
creatures  of  necessity  and  distress,  and  usually  contain  the 
language  of  commercial  men  and  not  of  lawyers,  they  receive 
a  liberal  construction  (g).    It  is  not  therefore  necessary  that  the 
risk  should  be  mentioned  in  express  terms ;  it  is  sufficient  if  it 
can  be  fairly  and  reasonably  inferred  from  the  whole  document 
that  it  was  the  intention  of  the  parties  to  make  the  repayment 
of  the  money  dependent  on  this  contingency  (A). 

Where  money  was  lent  on  bottomry  under  a  bond  which  RigHt  to  pay- 
stipulated  that  the  payment  of  the  bond  should  be  made  after  ™h^  ^m^*^ 
the  ship's  arrival  at  a  specified  port,  and  the  ship  sailed  on  her  pletlon  of 
voyage,  but,  owing  to  sea  perils,  was  forced  to  put  into  an  y^tld. 
intermediate  port,  where  she  was  condenmed  as  unseaworthy, 
it  was  held,  the  completion  of  the  voyage  after  the  risk  had 
commenced  having  been  prevented  by  an  impossibility  which 
the  bondholder  could  not  control,  that  the  amount  and  interest 
secured  by  the  bond  had  become  due  and  payable  (i). 


l: 


ifi  The  Auffusta,  1  Dods.  283. 

[e)  The  words  ''mj  arrival"  and 
"my  ship's  anriTal,"  haye  the  same 
effect.     Ths  Cecilie,  4  P.  D.  210. 

(/)  The  Indomiiable,  Swa.  446; 
MUier  *  Co,  v.  Potter,  Wilton  ^  Co,y 
3  Seas.  Uas.  (4th  series),  105.  ^ee  Stain- 
bank  Y.  Feimina,  11  C.  B.  88;  13  C. 
B.  418 ;  and  The  Serafna,  Br.  &  L.  277. 
The  oumer  may  hypothecate  the  ship, 
andi  if  he  chooses,  make  himself  also 
personally  liable.  See  the  judgment  in 
WiUie  T.  Fahner,  7  C.  B.,  N.  S.  860. 
A  bottomry  bond  may  also,  as  we  have 
seen,  be  given  at  the  same  time  with 
and  as  a  oollateral  security  for  bills 
drawn  on  the  owners  for  the  money 
borrowed.  Stainbank  v.  Shmrd,  13 
0.  B.  418 ;  The  Ontcardy  L.  B.,  4  A. 
&  E.  38.    And  see  sujfra,  p.  670. 

(f^)  See  the  indgment  of  Sir  0. 
Robinson  in  The  AnnertUy  Cattle,  3 
Hagg.  7 ;  and  the  judgments  in  The 
Alexander,  1  Dods.  280,  and  The  Vibilia, 


1  W.  Rob.  6. 

(h)  Simonde  y.  Hodgson,  3  B.  &  Ad. 
60  ;  6  Bing.  114  ;  The  Neleon,  1  Hagg. 
169 ;  see  also  the  judgment  in  The 
Emaneipatum,  1  W.  Rob.  130.  In  The 
Royal  Arch,  Swa.  269,  it  was  held  that 
the  omission  in  a  bottomry  bond  to 
state  any  premium  for  maritime  risk, 
the  rate  of  interest  reserved  being  the 
ordinary  interest  only,  was  a  circum- 
stance of  suspicion,  but  did  not  in- 
validate the  bond. 

(0  The  Dante,  2  W.  Rob.  429.  If 
the  maritime  risk  had  not  commenced, 
it  seems  the  Court  would  not  have 
decreed  payment  of  maritime  interest. 
lb.  See  also  The  Empuea,  6  P.  B.  6. 
Where  the  ship  and  freight  are  both 
bottomried,  the  ordinary  rule  is  that 
the  bond  should,  if  the  ship  and  freight 
belong  to  different  persons,  be  paid 
rateably.  The  Dotcthorpe.  2  W.  fiob. 
73. 
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Meaning  of 

"l088"m 

oontraotoof 
bottomiy. 


So  also  the  bond  beoomes  due  if  the  voyage  stipulated  for  is 
abandoned  by  the  act  of  the  shipowner  or  the  master,  without 
the  consent  of  the  bondholder  (y ). 

It  would  seem  that  where  in  an  action  for  limitation  of  lia^ 
bility  a  sum  of  money  is  awarded  as  compensation  for  loss  of 
freight  to  the  owners  of  a  vessel  run  down  by  the  negligent 
navigation  of  the  plaintiff's  ship,  the  holder  of  a  bottomry  bond 
on  the  freight  of  the  vessel  run  down  is  entitled  to  claim,  in 
respect  of  the  loan  on  bottomry,  a  proportionate  part  of  the 
sum  awarded  for  loss  of  freight  {k). 

The  loss  of  the  ship,  within  the  meaning  of  these  contracts, 
is  understood  to  be  her  actual  destruction,  or  absolute  loss  to  her 
owners.  If  she  still  exists,  although  in  such  a  state  of  damage 
as  to  be  constructively  totally  lost  within  the  meaning  of  a 
policy  of  insurance  (/),  or  if  she  is  captured,  and  afterwards 
re-taken  and  restored  (m),  she  is  not  lost  in  the  sense  attached 
to  that  word  in  the  contract  of  hypothecation. 

In  policies  of  insurance  on  bottomry  bonds,  the  word  loss 
has  the  same  effect  and  meaning  as  in  the  bond  itself.  There- 
fore an  assured  on  a  bottomry  bond  cannot  recover  in  the  case 
of  a  constructive  total  loss  (n). 

Bonds  may  be  The  Court  of  Admiralty  will  support  a  bottomry  bond  as  to 
anl^^^  P^  0^  the  debt  secured  by  it,  although  the  residue  may  consist 
^^'  of  a  debt  that  cannot  be  covered  by  such  a  security  (o). 

Interest  that       Upon  a  bottomry  contract  the  lender  may  stipulate  to  receive 

ee^ed?'*"      ^^^  ^^  ^'  interest.     The  contract  was  never  liable  to  any 

objection  on  the  ground  of  usury,  for  the  principal  is  at  hazard 

during  the  voyage  {p).    A  bond  is  valid  although  it  reserves  no 


{J)  The  Seligoland,  Swa.  499 ;  The 
Catherine,  16  Jurist,  232.  See  also  The 
Armadillo,  1  W.  Bob.  256. 

{k)  The  Empuea,  6  P.  D.  6,  where 
the  instrument  of  bottomry  incor- 
porated a  proTision  that  if  there  should 
be  no  payment  of  freight,  either  total 
or  parnai,  the  loan  should  not  be  paid 
bade. 

(/)  Thomeon  r.  The  Royal  Exchange 
Assurance  Company,  1  M.  &  S.  30; 
Stephens  r.  Broomfeld  (The  Great  Fa- 
ciJU),  L.  B.,  2  P.  0.  616.  As  to  the 
probable  meaning  of  ' '  sudh  an  aTezage 
as  shall  by  custom  be  due  on  the  bond/' 
see  The  Great  Facijlc,  ubi  supra;  The 


Elephanta,  15  Jurist,  1185. 

(m)  Joyce  y.  WiUiameon,  3  Doug.  164. 

(n)  Broomfield  y.  The  Southern  In- 
surance Company,  L.  B.,  5  Ex.  192. 

(o)  See  The  Augusta,  1  Dods.  283 ; 
The  Hero,  2  Dods.  139  ;  Smith  y.  Gould, 
4  Moo.  P.  G.  C.  21 ;  TheSeart  of  Oak, 
1  W.  Bob.  204 ;  Dobem  y.  LyaU,  3 
Kyi.  &  Cr.  453,  note;  2  PhiU.  823, 
note. 

(p)  JSharpley  y.  SurreU,  Gro.  Jao. 
208 ;  Soome  y.  Gleen,  Sid.  27  ;  2  Park 
on  Ins.  622 ;  and  the  judgment  in  The 
Cognac,  2  Hagg.  387.  See  the  repealed 
acts  of  the  2  &  3  Viot.  o.  36,  and  the 
13  &  14  Vict.  o.  56,  and  the  17  &  18 
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intereflt.    In  such  a  cose  the  Court  will  allow  interest  at  the 
usual  rate  of  4  per  cent,  {g), 

A  bond  given  under  actual  duress  is  invalid,  but  a  voluntary  Bond  given 
contract  is  not  invalidated  by  reason  of  its  being  executed  by  ^^^^  dureaa. 
the  master  whilst  under  arrest  (r). 

Although  the  bottomry  bond  may  purport  to  assign  the  ship  Effect  of  the 
to  the  obligee,  it  does  not  transfer  the  property  in  her,  but  only  ^^*'^**^« 
gives  the  bondholder  a  claim  upon  the  ship  or  goods,  which  can 
be  enforced  by  process  of  law  («). 

The  contract  of  hypothecation,  being  a  mere  chose  in  action^ 
was  not  assignable  at  common  law.  In  the  Court  of  Admiralty, 
however,  it  was  always  considered  to  be  assignable,  and  proceed- 
ings might  be  taken  on*  it  against  the  ship  by  the  person  to 
whom  it  is  transferred  (t) ;  and  now,  as  we  have  seen,  since  the 
Judicature  Act  all  choses  in  action  are  assignable  (u). 

The  hypothecation  of  the  ship  binds  the  shipowners  in-  Rbxedibs  ov 
directly,  but,  unless  they  have  themselves  agreed  to  be  personally  '^^^' 
liable^  it  does  not  render  them  liable  to  be  personally  sued,  either 
in  the  Admiralty  Division  or  in  any  other  court  {v).    The  re- 
medy, of  the  bondholder  is  either  against  the  noiaster  Jumself 9 
or  against  the  property  hypothecated  (tr).    The  master  cannot,  ] 
therefore,  pledge  the  shipowner  to  the  lender  of  the  money 


Viet.  0.  90,  8.  1.  The  interest  re- 
seiYed  by  a  bottoonry  bond  ia  oom- 
monlj  oailed  maritime  interest.  In  the 
Boman  Uw  the  contract  was  oaUed 
foMus  nauticwm,  or  tuura  marUima,  and 
the  interest  pntium  perieuli.  See  the 
judgment  of  Lord  Stowell  in  The  AtUuy 
2  l£^sS'  ^^'  "^  excessive  rate  of  in- 
terest may  form  the  ground  for  im- 
peaching a  bond  as  fraudulent,  but  it 
does  not  otherwise  affect  its  validi^. 
The  Laurel,  Br.  &  L.  317.  Where  the 
interest  is  dearly  exceasiye  the  Court 
may  order  it  to  be  reduced.  The  Cog' 
nae,  2  Haffg.  377 ;  The  Huntly,  Lush. 
24.    See  lUso  TheJEdmmd,  Lush.  211. 

{q)  The  Ceeilie,  4  P.  D.  210.  See 
also  The  Bayal  Areh,  Swa.  280 ;  The 
Change,  ib,  240. 

(r)  The  Heart  of  Oak,  1  W.  Bob. 
204 ;  The  Gamtiet,  8  W.  Rob.  82. 

{»)  See  Johneon  y.  Shippen,  2  Ld. 
Ba^.  982 ;  the  judgment  in  Stain- 


bank  y.  Fenning,  11  C.  B.  88 ;  and  the 
judgment  of  Sir  W.  Scott  in  The  Tobago, 
5  Bob.  222. 

(0  Seethe  judgment  of  Sir  W.  Scott 
in  The  Jtebeeea,  6  Bob.  104;  and  The 
Frinee  of  Saxe  Coburg,  3  Hagg.  387 ; 
3  ^00.  P.  G.  2.  According  to  the 
French  law  the  contract  (l^aete  de 
prit  d  la  groeu)  may  be  negotiated 
by  indorsement  if  the  money  was 
made  payable  to  order,  but  the  in- 
dorser  is  not,  in  the  abemce  <^  any 
express  stipidation,  liable  to  his  in- 
dorsee for  more  than  the  principal 
without  the  maritime  interest.  See 
Code  de  Conmi.  Art.  313,  314. 

(u)  See  tupra,  p.  337,  note  (a). 

{v)  See  Johneon  y.  Shippen,  I  Salk. 
35  ;  $.  C,  2  Ld.  Baym.  982  ;  and  the 
judgment  in  Benton  y.  Duncan,  3  Ex. 
666. 

(it)  See  the  judgment  of  Powell,  J., 
in  Trantor  y.  JTateon,  6  Mod.  13. 
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beyond  the  yalae  of  the  ship  and  freight  (x).  The  lender  of 
money  upon  the  hypothecation  of  goods  had  at  common  law  no 
speoifio  remedy  at  law  against  the  goods  themselves  (t/). 


Jorisdiotion 
of  Admiralty 
DiTinon. 


The  usual  and  most  beneficial  remedy  for  the  holder  of  a  bot- 
tomry bond  is  a  proceeding  in  rem  in  the  Admiralty  Diidsion 
against  the  property  hypothecated  (z) .  The  Admiralty  Division 
has  jurisdiction  to  enforce  a  bottomry  contract  given  in  the 
course  of  a  voyage,  although  it  is  under  seal,  and  whether  it 
was  executed  on  land  or  at  sea  (a).  And  it  would  seem  that 
jurisdiction  of  the  Court  over  the  contract  exists  not  only  where 
a  bond  has  been  actually  executed,  but  also  where  only  an  agree- 
ment for  a  bond  has  been  entered  into  (b).  The  Admiralty 
Division  has  no  jurisdiction  where  the  ship  hcs  been  hypothe- 
cated in  this  country  before  the  voyage  begins  {c).  In  actions 
of  bottomry  it  may  decide  all  questions  as  to  the  title  or  owners 
ship  of  the  ship,  or  as  to  her  proceeds  (d). 

Therefore,  to  an  action  for  freight,  a  plea  alleging  that  a 
certain  sum  of  money  had  been  borrowed  on  a  bottomry  bond, 
that  the  amount  had  not  been  paid,  and  that  thereupon,  after 
the  commencement  of  the  action,  proceedings  had  been  insti- 


(x)  See  the  judgment  in  Benton  r, 
Duncan,  ubi  tupra, 

[y)  See  2  Bl.  Comm.  457  (by  Cole- 
ridge) ;  Busk  Y.  Fearon,  4  East,  319  ; 
the  judgment  of  Lord  Mansfield  in 
Glover  y.  Black,  3  Burr.  1401 ;  and 
The  Prince  Regent,  cited  2  W.  Bob.  85. 

(s)  Johnson  y.  Shippen,  2  Ld.  Baym. 
982 ;  Bensen  y.  JejfHee,  1  %b,  152 ;  King 
Y.  Terry,  3  Salk.  23.  See  also  the 
judgments  in  The  Oratitudine,  8  Bob. 
256 ;  The  Bhadamanthe,  1  Dods.  203 ; 
and  The  Atlae,  2  Hagg.  52  ;  The  Lord 
Cochrane,  1  W.  Bob.  312;  and  the 
judgment  in  The  Trident,  ib,  35.  The 
Admiralty  jurisdiction  is  founded  upon 
the  same  principles,  whether  the  ship 
or  the  cargo  be  hypothecated.  The 
Cargo  ex  Sultan,  Swa.  510.  The  county 
courts  haYinar  Admiralty  jurisdiction 
haYC  no  jurisdiction  in  actions  of  bot- 
tomry.   The  JElpis,  L.  B.,  4  A.  &  E.  1. 

(a)  Meretoney,  Gibbons,  3T.  B.  267; 
King  y.  Ferry,  3  Salk.  23.  See  ^so 
the  judgment  of  Sir  W.  Scott  in  The 
Gratitudine,  3  Bob.  269. 

{b)  See  the  judgment  of  Dr.  Lush- 
ington  in  The  Aline,  I  W.  Bob.  122. 
See  also  The  Greeia,  7  N.  of  Ga.  410. 
It  has  been  doubted  whether  the  Ck>nrt 


of  Admiralhr  had  juriadiotion  where 
the  bond  is  absolute,  and  not  defeasible 
by  the  loss  of  the  ship;  such  an  in- 
strument not  being  strictly  a  bottomry 
bond.  See  the  judgment  of  Lord 
StoweU  in  The  Atlas,  2  Hagg.  62. 

{e)  The  Boyal  Arch,  Swa.  269 ;  see 
also  per  Holt,  G.  J.,  in  Johnson  y. 
Shippen,  2  Ld.  Baym.  983;  Ladiroke 
Y.  Crickett,  2  T.  iL  649;  The  Jemty, 
2  W.  Bob.  6 ;  and  the  judgment  m 
The  Aline,  1  W.  Bob.  121.  It  was 
doubted  whether  a  bond  giYcn  on  an 
English  ship  when  audi  ship  was  lyinff 
in  an  Irish  port  or  in  the  port^ 
Jersey,  was  Yalid.  The  BarbeS^,  4  C. 
Bob.  1 :  The  Bhadamantha,  1  Dodson, 
204.  Where,  howcYer^  the  bcmd 
is  giYon  to  pay  for  repairs,  it  might 
possibly  be  held  that  the  19  &  20  Vict, 
c.  97,  s.  88  (Appendix,  p.  ooziii), 
makes  ports  in  xreland  or  Jersey  home 
I>orts. 

(«n  3  &  4  Yict.  c.  65,  s.  4.  (Ap- 
pendix, p.  ocxiii.)  See  also  the  Ad- 
miralty Court  Act,  1861  (24  Vict, 
c.  10,  Appendix,  p.  ocxiii.),  extending 
and  demung  the  jurisdiodon  of  the 
Ck>urt  of  Admiralty. 
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tuted  in  the  Court  of  Admiraltj  for  the  recovery  of  it,  and  that 
the  defendants  had,  in  pursoanoe  of  a  monition  issued  out  of 
that  Court,  paid  the  freight  into  the^  registry  of  that  Court,  was 
held  to  he  a  good  answer,  although  the  amount  of  the  freight 
exceeded  what  was  due  on  the  hottomry  hond  {e). 

The  claim  of  a  bottomry  bondholder  has  precedence  of  the  Priority  of 
claims  of  a  material  man  (/),  except  in  those  oases  where  a  ^^JJ^^r 
possessory  lien  has  previously  been  aoquired(^),  and  is  preferred  other  dAimB. 
to  the  claim  of  a  mortgagee,  even  though  the  exi*f&ce  or  the 
"ISondTias  'Feeix .  qoncealed  (h) .  Where*  Valvage'^rvrces  'were 
HrenSered  by  salvors  who  subsequently  took  up  a  loan  on 
bottomry  on  the  security  of  the  salved  ship,  it  was  held  that 
the  bottomry  bond  was  a  proper  deduction  from  the  value  of 
the  property  out  of  which  the  award  of  salvage  was  to  be 
made(i).  So,  also,  where  a  vessel  on  which  an  amount  had 
been  lent  on  bottomry  was  arrested  in  an  action  of  damage  and 
found  to  blame  for  a  collision  which  had  occurred  previously 
to  the  date  of  the  execution  of  the  bond,  it  was  held  that,  on  the 
validity  of  the  bond  being  pronounced  for,  the  bottomry  bond- 
holder would  be  entitled  to  have  the  amount  of  the  bond  satisfied 
pro  tanto  out  of  such  accretions  in  the  value  of  the  vessel  as  arose 
from  repairs  effected  before  the  arrest  of  the  vessel  upon  the 
security  of  the  bottomry  bond,  the  plaintiff  in  the  damage  cause 
having  only  a  right  to  recover  damages  against  the  residue  of 
the  proceeds  (y). 

The  holder  of  a  bottomry  bond  is,  however,  not  entitled  to  WHat  claims 
priority  over  persons  having  claims  against  the  ship  in  respect  ^fl^^'®*'®" 
of  wages  earned  either  on  the  voyage  on  which  the  bond  was  boUoxmy 
given,  or  on  a  subsequent  voyage,  or  of  subsequent  salvage  (A;), 


{e)  Flaee  v.  FtttU,  8  Ex.  705 ;  10  Ex. 
370 ;  5  H.  of  L.  Gases,  383 ;  see  also 
In  re  Flaee^  8  Ex.  704,  where  the  Court 
of  Exchequer  refused,  in  the  earlier 
staffe  of  Uus  case,  to  grant  a  writ  of 
prohibition  to  the  Admiralty  Oonrt. 

(/)  The  W,  F,  Saford,  Lnsh.  69. 

(v)  The  Gustaf,  Lnsh,  606. 

(h)  The  Bunvegan  Cattle^  8  Hagg. 
333;  The  Boyal  Arch,  Swa.  269;  The 
Seligoland,  Swa.  491. 

(t)  The  Selina,  2  N.  of  C.  18.  As  to 
whether  wages  earned  on  a  royage 
preyions  to  that  on  which  a  bottomry 
bond  is  given  do  not  rank  after  the 


bond,  see  The  Mary  Anne,  9  Jur.  96 ; 
;rhe  Mope,  1  Asp.  Har.  Law  Oa.  663. 

(j)   The  Aline,  1  W.  Rob.  120. 

{k)  See  the  judgment  of'  Sir  J. 
NichoU  in  I%e  ffertey,  3  Hagg.  407 ; 
The  Madonna  d*Idra  1  Dods.  36 ;  The 
Sidney  Cove,  2  Dods.  13;  The  William 
F.  Stafford,  Lush.  71 ;  The  Unum,  Lush. 
128;  The  Mope,  1  Asp.  Mar.  Oases, 
663 ;  and  as  to  the  maritime  lien  of 
the  bondholder,  ante,  p.  86.  Where  a 
master  has  boond  himiself  by  the  bond, 
he  cannot  claim  precedence  for  his 
wap^es.  TheJonathitOoodh9te,8ynL,62i» 
This  principle,  howerer,  will  only  be 
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damage  (/),  pilotage  or  towage (m).  In  a  case  in  whioby  after 
the  hypothecation  of  a  home^raxd  oargo  at  a  foreign  port,  it  was 
found  that,  in  order  to  make  the  oargo  available  either  for  the 
bondholders  or  the  owner,  it  was  essential  to  carry  it  on, 
and  accordingly  it  was  transhipped  and  brought  forward ;  it 
was  held,  in  the  Privy  Council,  that  the  freight  incurred  by  so 
doing,  and  also  a  claim  for  general  average  arising  on  the 
homeward  voyage,  were  in  the  nature  of  salvage  services^  and 
were  consequently  entitled  to  priority  over  the  claims  of  the 
bondholders  (n). 

The  charterer  may  deduct  from  the  freight  which  is  payable 
to  the  holder  of  a  bottomry  bond  a  premium  paid  for  the  in- 
surance of  a  part  of  the  freight  which  was  advanced  before  the 
bond  was  granted  {o). 

Priority  of  Where  there  are  several  bond  holders  they  are  inter  se^  in  the 

bo^  holders  j  a|)flence  of  special  circumstances,  entitled  to  priority  in  an  in- 
i  verse  order,  the  last  being  paid  first,  as  the  amount  secured  by 
i  the  last  bond  saves  the  ship,  and  renders  the  earlier  securities 
available  (p). 


Bnle  of  the 
Court  as  to 
oosts. 


As  a  general  rule,  the  Court  gives  costs  to  the  bondholder 


acted  upon  in  cases  where  the  posi- 
tion of  the  bottomry  bondholder  wiU 
be  prejudiced  by  the  master  being  paid 
before  him.  The  £dward  Oliver,  1j,R,, 
1  A.  &  E.  379 ;  The  Daring,  L.  R.,  2 
A.  &  E.  260 ;  The  Eugenie,  L.  B.,  4 
A.  &  E.  123 ;  see  also  In  the  matter  of 
the  ship  FortugtUy  L.  B.,  6  Ben^, 
823;  The  FrieeiUa,  Lash.  1.  The 
role  does  not  apply  where  the  master 
has  incurred  no  such  personal  obli- 
gation. The  Salacia,  Lush.  578.  It 
holds  good  although    the  master  is 

rrt-owner.  The  Daring,  L.  B.,  2  A. 
E.  260.  The  priority  of  a  bottomry 
bond  ores  other  creditors  exists,  in 
ordinaxT  cases,  only  during  the  voyaffe 
for  which  it  was  executed,  and  me 
holder  ahould  enforce  the  bond  within 
a  reasonable  time  after  the  ship  has 
arriyed.  If  he  fails  to  do  this  and 
enters  into  an  ag^reement  to  postpone 
the  payment  until  the  completion  of 
another  Yoyage,  his  security  under  the 
bond  and  ms  right  of  proceeding  in 
Admiralty  cease.  The  £ogal  Areh, 
Swa.  269. 

(/)  The  Aline,  1  W.  Bob.  119 ;  The 
Benaree,  7  N.  of  G.  SuppL  lii. 

(m)  The  Oomtancia,  10  Jnr.    845; 


The  8t.  Lawrenee,  6  P.  D.  252. 

(n)  The  Cargo  ex  Oalam,  Br.  &  L. 
167;  6.  a,  Vlearg  ▼.  M' Andrew,  11 
W.  B.  495.  A  claimant  on  respon- 
dentia is  postponed  to  a  pemon  having 
a  possessory  Hen  for  freight  earned 
subsequently  to  the  giving  of  the 
respondentia  bond.    lb. 

(o)  The  Catherine,  Swa.  263;  The 
Nostra  Senora  del  Carmen,  1  Spks.  303. 
See  The  Edmond,  Lush.  211;  The 
Salaeia,  32  L.  J.,  Adm.  43. 

(p)  The  Betsey,  I  Dods.  289 ;  The 
Sydney  Cove,  2  ib,  1;  TheBliza,  3  Hagg. 
87 ;  the  judgments  in  The  Exeter,  I 
Bob.  177 ;  and  in  The  Bhadammthe,  1 
Dods.  204;  and  The  FrieeiUa,  Swa.  1. 
See  also  The  Oonstmntia,  4  N.  of  0.  285; 
The  JPriseiUa,  Lush.  1.  The  rule  of  the 
French  law  is  similar.  The  loans  on 
the  last  voyage  of  the  ship  are  pre- 
ferred to  those  made  on  a  former 
voyage,  even  although  the  later  loans 
are  expressed  to  be  in  continuation  of 
the  former,  ^oney  borrowed  during 
the  voyage  is  payable  before  money 
borrowed  before  the  ship  sailed ;  and 
in  the  case  of  several  louis  during  the 
same  voyage,  the  last  has  priori^. 
See  the  Code  de  Ck>mm.  Art.  323. 
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establishing  Hs  right ;  but  this  rule  is  not  inflexible,  and  will  be 
varied  to  meet  the  justice  of  the  case  (q). 

Where  a  vessel  had  been  seized  by  Admiralty  process,  the  Powers  of 
master,  who  was  also  the  owner,  having  executed  in  England  ^^Jj^^^ 
an  instrument  under  seal,  purporting  to  be  a  bottomry  security,  of  decrees. 
and  a  decree  had  been  made  in  the  Admiralty  Court  for  her  sale, 
and  between  the  seizure  and  decree  a  writ  of  Ji,  fa.  was  issued 
against  the  owner  at  the  suit  of  another  creditor,  it  was  held 
that  the  sheriff  could  not  take  the  vessel  out  of  the  possession 
of  the  Admiralty  marshal,  or  maintain  trover  against  him  (r). 
Where  a  vessel  has  been  arrested  in  a  cause  of  bottomry,  and 
is  in  the  custody  of  the  Admiralty  Court,  no  distress  can  be 
levied  on  her  for  a  seaman's  wages,  under  the  summary  powers 
given  by  s.  523  of  the  Merchant  Shipping  Act,  1854  («). 

County  Courts  having  Admiralty  jurisdiction  (^)  have  no  juris-  CountyCourts 
diction  in  cases  of  bottomry,  and  where  a  suit  for  money  sup-  j^rf^ction 
plied  for  necessaries  which  was  covered  by  a  bottomry  bond  was  ^  bottomry, 
instituted  in  a  County  Court  having  Admiralty  jurisdiction  and 
removed  to  the  Admiralty  Court,  it  was  held  that  the  latter 
could  not  entertain  the  suit  {u). 

Jurisdiction  over  claims  in  respect  of  bottomry  and  respon- 
dentia bonds  is  given  to  the  Yice- Admiralty  Courts  abroad  under 
the  provisions  of  the  Vice- Admiralty  Courts  Act,  1863  (v). 


The  Court  of  Chancery  had  jurisdiction  to  give  relief  upon  Jurisdiction 
bottomry  bonds;  and  where  there  had  been  fraud  (a?),  or  where  chSao^? 
inquiries  arose  on  the  contract,  or  equities  attached  to  it; 
could  not  in  the  former  state  of  the  law  be  satisfactorily  dealt 


(q)  The  Gauntlet,  3  W.  Rob.  167  ; 
The  North  Star,  29  L.  J.,  Adm.  73. 
As  to  the  costs  of  the  reference  to 
the  registrar  and  morchants,  see  l%e 
Kepler,  Lnsh.  201. 

(r)  Ladhroke  v.  Oriekett,  2  T.  R.  649. 
The  Courts  of  Common  Law  refused 
also  to  enter  into  the  question  whether 
the  Admiralty  had  any  jurisdiction  on 
such  a  bond,  there  bemg  a  sentence  of 
that  Court  in  force  and  not  appealed 
against.  The  Admiralty,  in  cases 
where  a  reason  for  the  inteirention  of 
the  Court  is  shown,  has  jurisdiction 
to  arrest  a  ship  on  her  safe  azrival 
before  the  bond  is  actually  due.     The 

M.F. 


Jane,  1  Dods.  i6l;  The  JEudora,  4  P.  D. 
208. 

(#)  7^  Westmoreland,  2  W.  Rob. 
394.  This  was  a  decision  upon  s.  15 
of  the  7  &  8  Vict.  c.  112. 

(t)  As  to  these  County  Courts,  see  31 
&  32  Vict.  c.  71  (Appenmx,  p.  cczcvii) ; 
32  &  33  Vict.  c.  61  (Appendix,  p. 
cccvi). 

iu)  The  Elpia,  L.  R.,  4  A.  &  E.  1. 

\v)  26  Vict.  0.  24,  s.  10,  Appendix, 
p.  ccxl. 

{x)  Glascott  ▼.  Lang,  8  Sim.  358 ;  8 
Myl.  &  Cr.  451  ;  2  PhiU.  310 ;  I>obwn 
Y.  Lyall,  3  Myl.  &  Cr.  453,  note  2 ; 
PhiU.  323,  note. 

P  P 
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may  sell  ship. 


with  by  the  Court  of  Admiralty  {y)j  it  would  reetrain  prooeedings 
to  enforoe  the  validity  of  the  bond  in  that  Court. 

Balk.  The  prindples  which  govem  the  right  of  the  master  to  sell 

When  master  the  ship  are  similar  to  those  whioh  have  been  mentioned  as 
justifying  a  hypothecation;  the  two  most  important  points  to 
inquire  into  in  each  particular  case  are,  whether  the  course  pur- 
sued was  absolutely  necessary,  and  whether  the  master  acted 
with  bona  fides  in  the  transaction.  In  some  of  the  earlier  cases 
the  right  of  the  master  to  sell  under  any  circumstances  is  de- 
nied (s) ;  but  it  is  now  clearly  settied  that  if  the  termination  of 
the  voyage  is  hopeless,  and  no  prospect  remains  of  bringing  the 
vessel  home,  and  nothing  better  can  be  done  for  his  employers, 
the  master  may  sell  the  ship  for  the  benefit  of  all  concerned  (a). 
Where,  indeed,  the  ship  retains  the  character  of  a  ship,  and  is 
capable  of  being  used  as  such,  with  or  without  repairs,  a  sale  is 
viewed  by  the  Courts  with  suspicion  (b) ;  but  if  she  is  totally 
wrecked,  or  has  received  an  irreparable  injury  in  a  foreign 
country,  or  at  a  place  where  there  is  no  correspondent  of  the 
owner,  and  no  money  can  be  raised  by  hypothecation,  it  is  not 
only  the  right  but  the  duty  of  the  master  to  sell  (c). 

Where  the  master  is  justified  in  selling,  the  sale  is  valid 
against  the  owner,  although  it  be  without  his  express  autho- 


(y)  Duncan  y.  M'CalnKmt,  3  Beav. 
409.  There  appears  to  be  no  provision 
in  the  Judicatnre  Acts  as  to  the  assign- 
ment of  tiiese  oases  to  the  Chancery 
Division.  See  36  &  37  Viot.  c.  66, 
B.  34,  subs.  1, 

(z)  Tremenh$re  v.  Tretsilian,  1  Sid. 
453  ;  Johnson  y.  Shippen,  2  Ld.  Raym. 
082 ;  IMd  y.  Darbj/,  10  East,  143 ;  but 
see  Jenk.  Gent.  p.  166. 

(a)  See  the  judgment  in  Munter  y. 
rarker,  7  M.  &  W.  342 ;  and  the  judg- 
ments of  Lord  Stowell  in  The  Fanny 
and  JEbnira,  Edw.  118,  and  of  Lord 
Glfford,  0.  J.,  in  JMertson  y.  Clarke, 
1  Bing.  446.  See  also  The  Lord  Coeh- 
rane,  2  W.  Bob.  336;  The  Cobeguid 
Marine  Insurance  Company  y.  Barteaux, 
6  L.  B.,  P.  0.  319.  To  render  the  sale 
yalid,  it  must  be  a  prudent  sale,  under 
stringent  necessity,  and  one  to  whic^ 
the  master  should  consent.  But  in  cases 
of  overruling  necessity  admitting  of  no 
law  it  would  seem  that  the  master's 
disapproval  would  not  render  tlie  sale 
invalid.    The   Uniao   Veneedora,  aHaa 


The  Qipay,  33  L.  J.,  P.  M.  &  A.  196. 
See  also  ante,  169,  note  (/),  and  Wag^ 
staff  Y,  Anderson,  4  G.  P.  D.  283;  6 
G.T.  D.  171. 

(b)  See  the  judgment  in  Ireland  y. 
Thomson,  4  G.  B.  168 ;  see  also  The 
Fanny  and  £lmira,  Edw.  117  ;  £ead  y. 
Bonham,  3  B.  &  B.  147 ;  Somes  y.  Su- 
grue,  4  G.  &  P.  276 ;  The  Bonita,  Lush. 
252 ;  The  Charlotte,  ib, ;  and  the  cases 
cited  ante,  pp.  627,  628. 

(c)  See  the  judgments  in  The  Famty 
and  Blmira,  t&i  supra,  and  Ireland  y. 
ITiomson,  4  G.  B.  149 ;  Haynum  y.  Mot* 
ton,  6  Esp.  66 ;  Robertson  y.  Clarke,  1 
Bing.  446 ;  Hunter  y.  Parker,  7  M.  &  W. 
822 ;  Idle  v.  The  Jtoyal  Exehanye  Assur- 
ance Company,  8  Taunt.  766;  CkmbHdye 
y.  Anderton,  2  B.  &  G.  691 ;  The  AuS" 
tralia  {Lapraik  v.  Burrows),  Swa.  480 ; 
13^oore,P.  G.G.  132;  The  Catherine, 
16  Jurist,  232 ;  The  Margaret  MiteheU, 
Swa.  382,  and  the  cases  dted  ante,  pp. 
627,  628.  See  also  Pritohard's  Admi- 
rally  Digest,  tit.  Owhbb. 
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lity  (d).  The  master  may  receive  the  proceeds  of  the  sale 
himself,  or  he  may,  acting  bond  fide^  order  them  to  be  paid  to 
the  owner's  credit  to  a  third  person  (d).  If  the  sale  is  not  jus- 
tifiable no  title  to  the  ship  passes,  under  ordinary  circumstances, 
to  the  vendee ;  nor  will  his  claim  be,  necessarily,  strengthened 
by  the  fact  of  a  foreign  Court  of  Admiralty  or  a  Yice- Admi- 
ralty Court  abroad  having  decreed  the  sale  upon  the  petition  of 
the  master  (/).  Where,  however,  a  foreign  Court  of  competent  Effect  of  sale 
jurisdiction  directs  the  sale  of  the  ship  and  cargo  under  circum-  ^r^l^. 
stances  which,  by  the  lex  lady  confer  a  title  upon  an  innocent 
purchaser,  and  pass  the  property,  this  sale  will  be  upheld  by 
our  Courts,  although  no  such  necessity  as  is  required  by  our 
law  existed  to  justify  the  master  in  selling  (g).  Where  an  Eng- 
lish ship  was  sold  in  France  under  a  claim  for  necessaries  by  a 
tribunal  having  jurisdiction  and  proceeding  in  rem,  it  was  held 
by  the  Court  of  Exchequer  Chamber  and  on  appeal  by  the 
House  of  Lords  that  the  sale  passed  the  property  in  the  ship, 
although  the  judgment  of  the  French  Court  was  founded  upon 
an  incorrect  view  of  the  English  law  (A). 

Where  the. owner,  with  a  knowledge  of  the  facts,  received  the  What  acts  of 
proceeds  of  the  sale,  it  was  held  that  this  was  a  ratification,  on  ^o^ttoa" 
his  part,  of  the  act  of  the  master,  and  that  he  could  not  after-  confirmatioii 
wards  recover  back  the  ship  from  the  vendee  {{) .     Indeed,  ^     ®     ®* 
wherever  there  has  been  an  acquiescence  by  the  owner  in  the 
sale,  however  unauthorized  it  may  have  been  originally,  it  will 
be  deemed  to  be  ratified  (A:).    Mere  expressions  of  approval, 

(d)  The  Glatffow,  Swa.  146.  14  Ch.  D.  351. 

ie)  IrOand y.  Thomwn^  4  G.  B.  149.  (i)  Hunter y.  Parker,  I'ilLkV^,  822. 

(/)  Ante,  p.  40.  \k)  The  Australia,  Swa.  480 ;  13  ^oo. 

{£f)  Cammell  y.  Sewell,  3  H.  &  K.  P.   C.  0.  132,   and  Simpson  y.  Fopo, 

617;  8,  C,  in  Gam.  Scaoo.,  5  H.  &  N.  1  J.  &  H.  18;  29  L.  J.,  Ghan.  657; 

728.     In  The  Eliza  Cornish,   1  Spks.  1  H.  &  M.  195 ;  32  L.  J.,  Ghan.  249. 

36,  it  was  oonBidered,  that  the  yaliditj  The   Judicial   Gommittee,   in  ^ying 

of  the  sale  abroad  depended  more  upon  judgment  in  that  oaae,  said,  ''In  aU 

the  rales  of  the  maritime  law  than  these  cases  we  think  it  is  the  duty  of 

upon  the  regulations  of  the  lex  loei,  or  the  indiyidual  who  has  been  diyested 

ol  the  English  municipal  law;  but  of  his  property  by  means  of  the  act 

this  yiew  was  disapproyed  of  in  the  of  his  own  master,  and  who  disap- 

Exoheqner  Ghamb^   in   Cammell  y.  proyes  of  that  act,  and  considers  his 

Sewell,  ubi  supra,  property  to  haye  been,  sacrificed,  to  act 

(A)  Castrigue  y.  Jmrie,  8  G.  B.,  N.  S.  with  the  greatest  possible  promptitude 

405;  L.  B.,  4  H.  L.  414.    The  Gourt  in  demanding  that  justice  should  be 

of  Gommon  Fleas  had  been  of  opinion  done  to  him  (and  for  yery  plain  and 

hi  this  case  that  the  proceeding^  of  the  obyious  reasons),  because  uie  greatest 

French  Gourt  were  in  personam.    Bee  injustice  might  be  done  to  the  pur- 

S/C.,S  G.  B.,  N.  8.  1.    See  further  as  chasers  of  yessels  so  circumstanced, 

to  the  effects  of  foreign  judgments,  unless  means  of  enforcing  the  rights 

ante,  p.  41,  and  JRousillon  y.  JRousillon,  of  the  original  owner  are  taken  at  an 
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however,  or  even  the  aooeptanoe  of  the  purohafle-moiiej,  will  not 
operate  as  a  ratifioatioii  if  the  owner  is  at  the  time  ignorant  of 
the  real  facts  relating  to  the  sale  (/). 

It  may  be  here  observed,  that  the  sale  of  a  damaged  ship  by 
the  master,  although  made  bond  fide^  will  not,  as  against  the 
underwriter,  eonvert  a  partial  loss  into  a  total  loss,  if  the 
master  oould,  by  means  within  his  reaoh,  have  preserved  to  her 
the  character  of  a  ship  (m). 


may  sell 
cargo 


1 
I 


When  master  Where  the  master  is  unable  to  oommnnioate  with  the  owner 
of  the  cargo  and  obtain  his  directions  he  may,  in  cases  of  absolute 
necessity,  that  is  to  say,  where  there  is  a  total  inability  to  carry 
the  goods  to  their  destination,  sell  a  part  or  even  the  whole  of 
the  cargo ;  and  such  a  sale  transfers  the  property,  and  binds  the 
owner  of  the  goods  (fi).  If,  however,  no  such  necessity  exists, 
or  the  master  is  able  to  communicate  with  the  cargo  owner  and 
does  not  do  so,  or  sells  in  disobedience  to  the  cargo  owner's 
orders,  a  sale  by  the  master  is  wrongful,  and  the  purchaser  ao- 


early  period Now,  it  is 

very  true  that  delay  may  not  destroy 
the  riff ht  of  a  party  to  inititute  a  suit ; 
but  when  nnnecessary  delay  ariaes,  and 
when  injury  to  others  may  result  from 
that  dcday,  that  delay  may  import  ac- 
quiescence in  the  sale." 

(/)  The  £(mita,  Lush.  262 ;  The 
Charlotte,  lb, 

(m)  Gardner  y.  Salvador,  1  If.  &  Rob. 
116.  See  also  Kniffht  y.  Faith,  16 
Q.  B.  649 ;  and  ante,  pp.  632,  633. 

(n)  See  the  judgments  of  Lord  Sto- 
well  in  The  CfratUudine,  3  Bob.  269, 
and  of  Bayley,  J.,  in  Freeman  y.  The 
JEatt  India  Company,  6  B.  &  A.  621 ; 
the  judgement  in  Vlierhoom  y.  Chapman, 
13  M.  &  W.  239;  Joseph  y.  Knox,  8 
Gamp.  332  ;  Vnd^rtoood  y.  Robertton,  4 
Camp.  138 ;  Cannon  y.  Meabum,  1 
Bing.  243 ;  Duncan  y.  Benton,  3  Exoh. 
644.  Li  Van  Omeron  y.  Jhtoiek,  2 
Camp.  42,  the  right  to  sell  the 
whole  of  the  cargo  was  denied.  The 
right  of  the  master  to  seU  the  cargo 
was  much  considered  in  Troneon  y. 
Dent,  8  ^oo.  P.  C.  C.  419.  Sir 
John  Patteeon  there  points  out  the 
difference  between  the  sale  of  a  ship 
and  of  her  cargo.  '*It  is  a  graye 
question,''  he  says,  *^  whether  the 
master  can  in  any  case  be  justified  in 
selling  the  cargo  because  the  goods 
would  be  more  damaged  in  the  course 
of    conveying  them    from  the  place 


where  he  repairs  his  ship  to  the  place 
of  ultimate  destination,  tnan  they  naye 
been  already  at  the  time  he  comes 
there.  They  may  be  damaged  10  per 
cent,  at  the  place  where  he  is  obliged 
to  put  in,  in  order  to  repair  his  yessel, 
and  it  may  be  that  they  will  be  da- 
map^  20  per  cent,  by  the  time  they 
amye  at  the  place  of  destination,  but 
it  does  not  follow  that  he  is  at  liberty 
to  sell  them  on  that  account.  If  Uiey 
are  in  such  a  state  that  he  cannot 
conyey  them  in  the  shape  of  merchant- 
able goods  to  the  place  of  their  desti- 
nation, and  they  would  utterly  periah 
when  tiiey  arriyed  attheirplaoeof  desti- 
nation, that  is  quite  anower  consider- 
ation.'' Li  Cammell  y.  Sewell,  3  H.  ft 
N.  617  (8,  C,  in  Cam.  Scaoc.,  6  H.  ft 
N.  728),  the  Court  of  Exchequer  laid 
down  the  rule  as  to  the  right  of  the 
master  to  sell  the  cargo,  in  uie  follow- 
ing terms: — '*  A  master  is  an  agent  to 
cany  and  conyey,  not  to  sell,  and  it  is 
only  in  cases  of  absolute  necessity  that 
he  can  sell,  either  by  the  law  of  Eng- 
land or  by  the  general  maritime  law." 
As  to  what  a  master  must  establish  in 
order  to  justify  him  in  selling  the 
cargo,  see  The  Australasian  Steam  Na- 
vigation Co,  y,  Morse,  L.B.,  4  P.  C.  222; 
Aeatos  y.  Bums,  3  Ex.  D.  289;  The 
Atlantic  Insurance  Co,  y.  Suth,  16  Ch. 
D.  474,  481. 
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quires  no  title  under  it  unless  it  be  made  in  market  overt  (o) . 
The  shipowner  is  also  liable  in  such  ease  to  an  action  at  the  suit  of 
the  goods'  owner  (p).  And  where  the  master  sells  without  being 
justified  in  so  doing,  but  is  acting  at  the  time  within  the  general 
scope  of  his  authority  as  master,  both  the  shipowner  and  the  master 
are  liable  in  trover  for  the  goods,  notwithstanding  the  latter 
may  have  acted  with  perfect  good  faith  {q).  It  was  held  under 
one  of  the  earlier  statutes,  which  is  now  repealed,  that  the 
owners  were  not  liable,  where  the  sale  was  improper,  beyond  the 
value  of  the  ship  and  freight,  although  the  sale  complained  of 
had  been  made  by  one  of  them  who  was  master  as  well  as  part 
owner  (r).  The  effect  of  a  sale  by  the  master  acting  under  the 
directions  of  a  foreign  Court,  and  conducted  so  as  to  pass  the 
property  by  the  kx  lociy  although  no  necessity  for  the  sale 
exists  according  to  the  law  of  England,  has  been  already  men- 
tioned («). 

If  the  master  necessarily  sells  the  goods  at  an  intermediate  indemnity  to 
port  for  repairs,  and  the  ship  afterwards  arrives  at  her  destina-  l^^^l  g^le. 
tion,  the  shipper  may,  at  his  option,  claim  from  the  shipowner 
either  the  price  for  which  the  goods  actually  sold  {t),  or  the 
amount  for  which  they  would  have  sold  at  the  port  of  dis- 
charge (w).  If,  however,  the  ship  is  lost  on  her  voyage  home, 
the  shipper  cannot  claim  the  amount  for  which  his  goods  would 
have  sold  if  the  ship  had  arrived  (^).  Whether,  in  this  case,  he 
is  entitled  to  the  price  for  which  they  actually  sold  has  never 
been  determined  in  our  Courts  (y). 


If  the  sale  by  the  master  was  wrongful,  the  amount  for  which  Measure  of 

damage 


(o)  Aeatoa  y.  Burruy  3  Ex.  D.  282  ; 
Freeman  y.  The  East  India  Company y 
6  B.  &  A.  621 ;  Morrit  ▼.  Sobinson,  3 
B.  &  0.  196.  Even  if  the  sale  is  in 
market  overt  the  purchaser  acquires 
no  title  if  he  has  notice  of  the  dr- 
oumstances  under  which  it  ti^es  place. 
See  Freeman  v.  The  East  India  Company, 
uH  supra, 

(p)  Cannan  y.  Meahum^  1  Bing.  243; 
WiU(m  y.  MiUar,  2  Stark.  1. 

(q)  Etcbank  y.  Nutting,  7  C.  B.  797. 

(r)  Wilson  y.  Diekson,  2  B.  &  A.  2. 
This  was  a  decision  on  the  63  Qeo.  3, 
0.169.  See  oiiftfy  p.  78.  Where  tiie  sale 
is  necessary  the  statutes  do  not  apply ; 
see  Atkinson  y.  Stephens,  7  Ex.  567. 


(s\  Ante,  p.  578. 

(t)  Eiehardson  y.  Nourse,  3  B.  &  A. 
237 ;  Campbell  y.  Thompson,  1  Stark. 
490;  The  Salaeia,  Lush.  578. 

(w)  Alers  y.  Tobin,  Abbott  on  Ship- 
ping (5th  edit),  p.  245;  Hallett  y. 
Wigram,  19  L.  J.,  C.  P.  281. 

(x)  Atkinson  y.  Stephens,  ubi  supra, 

\jf)  Lord  Tenterden  was  of  opinion 
that  under  these  circumstances  the 
owner  of  the  goods  could  make  no 
claim,  since  he  ought  not  to  be  in  a 
better  position  than  if  the  goods  had 
not  been  sold.  See  Abbott  on  Ship- 
ping (5th  edit.),  pp.  24 o,  246,  and  the 
foreigii  authorities  cited  there. 
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wliera  sale      the  goods  were  sold  by  tiie  master  is  not  the  tnie  measure  of 

wf^gfoi.       damage,  but  the  value  of  the  goods  to  the  owner  (a). 

No  freight  Where  a  portion  of  the  cargo  is  rightfully  sold  by  the 

jurt^Ue.      master  short  of  its  destination,  the  shipowner  can  recover  no 

freight  in  respect  of  the  portion  so  sold,  even  although  it  sold  for 

an  amoimt  greater  than  could  have  been  obtained  for  it  at  the 

port  of  discharge,  for  the  chartered  freight  was  never  earned, 

and  the  charterer  having  had  no  option,  there  is  no  freight 

pro  raid ;  the  result  of  the  transaction  is  a  forced  loan  by  the 

charterer  to  the  shipowner  (a). 

(2)  Per  Brett,  L.J.  y^ca/MY.  ^MHM,  {a)  Sopper  y.  Sumsst,  1  G.  P.  D. 

8  Ex.  D.  291.  137 ;  AaUog  v.  Burnt,  3  Ex.  D.  288. 
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In  early  times  there  were  no  rules  to  prevent  oollisions  between  Gknsbal 
ships  other  than  those  general  rules  which  had  been  established  g^™  ^'  ™" 
by  the  practice  of  seamen.  Amongst  those  acknowledged  rules 
were  the  following: — ^A  sailing  ship  with  the  wind  free  was 
bound  to  give  way  to  a  sailing  ship  close-hauled  {a) ;  a  sailing 
ship  on  the  port  tack  had  to  give  way  to  a  saiUng  ship  on  the 
starboard  tack  {b) ;  sailing  vessels  meeting,  and  botii  having  the 


(a)  Jameson  v.  Drinhald,  12  Moo. 
148;  The  Chancellor,  nomine  WiU 
liams  Y.  Guteh,  14  Moo.  P.  G.  0.  202 ; 
Handayside  y.  Wilson,  3  0.  &  P.  528 ; 
Vennally.  Gamer,  1  Or.  &  M.  21 ;  SHU 
V.  Brown,  9  0.  &  P.  601 ;  The  ZoU- 
verein,  Swa.  96;  The  Dumfries,  Swa. 
126;    The  Selipte,  and  The  Saxtmia, 


Luah.  410.  Seo  also  the  redtalB  in  the 
Trinity  House  Order  of  October,  1840, 
referred  to^«^,  p.  684,  note  (e).  As  to 
the  subject  of  collision  generally,  see 
Marsden's  *  *  Law  of  GollisionB  at  Sea, ' ' 
London,  1880. 

{b)  The    North    American,     nomine 
ZugastiY.  Latner,  12  Moo.  P.  0. 0.  331. 
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wind  free^  were  each  required  to  port  (c) ;  a  vessel  under  way 
was  required  to  keep  clear  of  a  vessel  at  anchor  (e^).  But  in 
modem  times,  rules  for  preventing  collisions  have  been  laid 
down  by  virtue  of  statutory  powers  (^),  and  it  is  by  these  rules 
that  nearly  all  questions  which  have  arisen  in  recent  years 
concerning  collision  cases  have  been  decided. 


'RBavuaioin 
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By  the    Merchant    Shipping 
down  to  regulate  the  navigation 


Act,  1854,  rules  were   laid 
of  sailing  and  steam  ships  (/). 


(e)  See  as  to  the  ap^oation  of  this 
role,  Thi  Jupiter,  3  Magg.  320.  It 
did  not  apply  if  the  heads  of  the 
Teasels  were  not  in  opposite,  but  only 
in  different,  directions.  The  London 
Faeket,  2  No.  of  Gas.  601. 

(d)  See  the  judgment  in  The  Oirolamo, 
8  Hagg.  173 ;  The  Batavier,  4  No.  of 
Ca.  366. 

(e)  After  the  introduction  of  steam 
vessels,  the  Trinity  House  issued  an 
order  dated  the  30th  October,  1840. 
The  order,  after  stating  that  steam 
ressels  might  be  oonsid^ed  as  vessels 
navigating  with  a  fair  wind,  directed 
that  when  steam  vessels  were  on  dif- 
ferent courses,  and  must  unavoidablv 
or  necessarily  cross  so  near  to  each 
other  that,  by  continuing  their  respec- 
tive courses,  there  would  be  a  risk  of 
collision,  each  vessel  ahould  put  her 
helm  to  port,  so  as  alwavs  to  pass  on 
the  starboard  side  of  each  other ;  and 
that  a  steam  vessel  passing  another  in 
a  nanow  channel  should  alwavs  leave 
the  vessel  she  was  passing  on  the  star- 
board hand.  [The  order  is  printed  in 
extenso,  1  W.  Bob.  p.  488.]  See  as 
to  the  construction  of  this  order  the 
judgment  of  Dr.  Lushington  in  The 
Friende,  1  W.  Bob.  484  (affirmed  4 
Moo.  P.  C.  0.  314).  The  Court  of 
Admiralty  appears  to  have  considered 
that  the  custom  of  particular  rivers 
interfering^  with  this  rule  was  super- 
seded by  it,  f3.;  see  also  The  Unity, 
Swa.  101;  and  The  Duke  of  Sustex,  1 
"W.  Bob.  276.  In  The  Friends,  nomine 
The  General  Steam  Navigation  Cont' 
panyY.  Tonkin  (4  Moo.  P.  C.  0.  314), 
and  The  Hope  (1  W.  Bob.  167),  it  was 
held,  that  Uie  rules  mentioned  above 
were  not  to  be  pertinaciously  adhered 
to  where  such  a  course  would  lead  to 
a  collision  instead  of  preventing  one. 
See  also  The  Immaganda  Sara  CUteina, 
8  Moo.  P.  C.  C.  86. 

(/)  Sects.  296,  297.  Begulations 
for  tne  same  purpose  were  contained 
in  the  9  &  10  Vict.  c.  100,  s.  9,  and 
the  Steam  Navigation  Act,  1861  (14  & 


16  Vict.  c.  79),  8.  27 ;  the  former  of 
which  acts  was  repealed  by  the  14  & 
16  Vict.  0.  100,  s.  1,  and  the  latter  by 
the  Merchant  Shipping  Bepeal  Act, 
1864  (17  &  18  Vict.  o.  120).  Power 
was  also  g^ven  to  the  Commissioners 
of  the  Admiralty,  by  sect.  296  of  the 
M.  S.  Act,  1864  (in  substitution  for 
similar  powers  contained  in  the  re- 
pealed acts  of  the  9  &  10  Vict.  o.  100, 
s.  10,  and  the  14  &  16  Vict.  c.  79, 
s.  26),  to  make  regulations  as  to 
lights  and  fog  signals.  The  power 
thus  given  to  the  Commissioners  of 
the  Admiralty  was  exercised  by  an 
order  dated  the  24th  February,  1868. 
This  order  will  be  found  in  the 
2nd  edition  of  this  work,  p.  402,  and 
in  Swa.  App.  p.  vi.  See  also  a 
notice  of  the  Admiralty,  dated  26th 
October,  1668,  exempting  open  and 
fishing  boats  from  the  requirements 
of  the  order  of  the  24th  f'ebruary, 
1668,  and  The  Olivia,  Lush.  497.  See 
also  Pritchard*s  Adm.  Digest,  197, 
where  the  oases  on  this  subject  are 
carefully  collected.  It  was  held  by 
the  Court  of  Admiralty  that  the  above- 
mentioned  statutory  regulations  as  to 
navigation,  lights  and  signals  con- 
tained in  or  made  under  the  M.  S.  Act, 
1864,  did  not  apply  to  foreign  ships  on 
the  high  seas,  nor  to  British  ships 
which  came  into  collision  with  foreign 
ships  on  the  high  seas,  and  that  in  such 
cases  the  question  of  negligence  was  to 
be  governed  by  the  general  maritime 
law.  The  Dumfries,  Swa.  63 ;  S.  C, 
on  appeal,  Thotnpsony.  Fhtm,  10  Moore, 
P.  C.  C.  461 ;  Swa.  126;  The  ZoUverein, 
Swa.  96 ;  The  Saxonia  and  The  Felipse, 
Lush.  410;  The  Chancellor,  nomine  Wtl- 
liamsY.  Gutch,  14  Moore,  P.  C.  C.  202; 
f,nd  The  Wild  Ranger,  Lush.  663,  adopt- 
ing the  principles  acted  upon  in  The 
Nostra  Signora  de  los  Dolores,  1  Dods. 
290.  See  also  Cope  v.  Doherty,  4  X.  & 
J.  367;  see  also  The  Leon,  W.  N.  1881, 
p.  82.  In  The  Cleadon,  nomine  Stevens  v. 
Gourley,  14  Moore,  P.  C.  C.  92,  it  ap- 
pears to  have  been  oonsidered  that, 
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The  2iid  Bection  of  the  Merchant  Shipping  Act  of  1862  re- 
pealed these  rules,  and  the  25th  section  of  the  same  Act 
enacted  a  fresh  set  of  regulations  (^)9  which,  on  the  coming 
into  operation  of  that  Act,  became,  by  section  27,  binding  on 
the  owners  and  masters  of  British  ships,  who  were  thereby 
rendered  bound  to  obey  them,  and  in  case  of  wilful  default 
were  to  be  deemed  to  be  guilty  of  a  misdemeanor  (A) .  The  same  Bach  reguk- 
Act,  by  section  26,  conferred  power  upon  her  Majesty  from  time  on  MtSh  ^ 
to  time,  on  the  recommendation  of  the  Admiralty  and  the  Board  ^P^  > 
of  Trade,  by  Order  in  Council  («),  to  annul  or  modify  such 
regulations,  and  proyided  that  any  alterations  in  or  additions 
to  such  regulations  so  made  should  be  of  the  same  force  as  the 
regulations  in  the  statute.  It  was  not  long  before  the  power 
thus  conferred  was  exercised,  and  in  January,  1863,  a  series  of 
regulations  was  issued  by  the  Queen  in  Council,  in  substitution  for 
the  regulations  contained  in  the  schedule  to  the  Act  of  1862  (J). 

The  Merchant  Shipping  Act,  1862,  section  57,  provided  that,  on  foreign 
whenever  foreign  ships  were  within  British  jurisdiction,  the  regu-  British  jurifl- 
lations  for  preventing  collision  which  were  for  the  time  being  Miction; 
in  force  under  that  Act,  and  all  provisions  of  that  Act  relating  to 
those  regulations,  or  otherwise  relating  to  collisions,  should  apply 
to  such  foreign  ships;  and  that  in  any  cases  arising  in  any  British 


although  a  foreign  vessel  was  govemed 
only  by  the  rules  of  the  sea,  a  British 
ship  iu  tow  of  a  steam  tug,  meeting 
a  foreign  ship  at  night,  was  governed 
by  the  rules  appUcaUe  to  British  ships. 

(a)  See  the  M.  S.  Act,  1862,  sche- 
dule, Table  0.  By  sect.  26  of  the 
M.  S.  Act,  1862,  the  Board  of  Trade 
is  bound  to  print  these  regulations  and 
to  furnish  a  copy  to  any  owner  or 
master  applying  for  it,  and  they  are 
proveable  by  the  production  of  a  copy 
signed  by  a  secretary  of  the  Board,  or 
sealed  with  its  seal. 

(A)  The  28th  section  of  the  Mer- 
chant Shipping  Act,  1854,  and  the 
17th  section  of  the  Merchant  Shipping 
Act,  1873,  which  contain  other  pro- 
visions as  to  the  liability  entailed  bv 
infringements  of  the  regulations,  will 
be  discussed  hereafter.  See  postf 
pp.  627,  628. 

(i)  As  to  the  effect  of  such  an  Order 
in  Council,  its  publication,  alteration 
and  revocation,  and  as  to  the  mode  of 
proving  it,  see  the  M.  S.  Act,  1862,  ss. 
61—64,  and  the  M.  S.  Act,  1876,  s.  38, 
which  provides  that  where  her  Ma- 
jesty has  power  under  the  M.  S.  Act, 
1864,  or  any  act  passed  or  hereafter  to 


be  passed  amending  the  same,  to  make 
an  Order  in  Council,  it  shall  be  lawful 
for  her  Majesty  from  time  to  time 
either  to  make  such  Order  in  Council, 
and  by  Order  in  Council  to  revoke, 
alter,  or  add  to  any  Order  so  made. 
The  Order  must  be  published  in  the 
London  Gkusette,  and  laid  before  both 
houses  of  parliament  within  one  month 
after  it  is  made,  if  parliament  be  then 
sitting,  or  if  not,  within  one  month 
after  the  then  next  meeting  of  parlia- 
ment. Upon  the  publication  of  anpr 
such  Order  in  the  liondon  Gazette,  it 
takes  effect  as  if  enacted  by  parliament. 
[j)  This  Order  in  Council,  together 
with  the  copy  of  the  regulations  ap- 
pended to  it,  will  be  found  in  the 
Appendix,  **  Orders  in  Council," 
pp.  36 — 41.  At  the  same  place  will 
be  found  in  a  note  (p.  37)  n.  (a) )  the 
diagrams  publishea  by  the  Board  of 
Trade  to  illustrate  the  use  of  the  lights 
carried  in  accordance  with  the  same 
reg^ulations.  A  French  translation  of 
the  regulations  pubUshed  under  the 
authority  of  the  French  government 
is  printed  in  a  note  at  the  end  of  the 
same  Order  in  Council,  Appendix,  p. 
41,  n.  {b). 
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court  of  justice  concerning  matters  happening  within  British 
jurisdiction^  foreign  ships  were,  so  far  as  regards  those  regula- 
tions and  provisions,  to  be  treated  as  if  they  were  British  ships. 

on  fofeign  The  58th  section  of  the  same  act  enacts  that,  whenever  it  is 

vhm  *  made  to  appear  to  her  Majesty  that  the  goyemment  of  any 
foreign  oo^^  is  willing  that  Lh  regulations  for  preventini 
collisions  as  shall  he  for  the  time  being  in  force  under  any  of  the 
provisions  of  the  act  should  applj  to  the  ships  of  such  country 
when  beyond  the  limits  of  British  jurisdiction,  her  Majesty 
may,  by  Order  in  Council,  direct  that  such  regulations  shall 
apply  to  the  ships  of  such  foreign  country,  whether  within 
British  jurisdiction  or  not.  It  is  also  now  provided  by  the 
37th  section  of  the  Merchant  Shipping  Act,  1876,  that  when- 
ever it  has  been  made  to  appear  to  her  Majesty  that  the  govern- 
ment of  any  foreign  state  is  desirous  that  any  of  the  provisions  of 
the  Merchant  Shipping  Acts,  1854  to  1876,  or  of  any  act  amend- 
ing the  same,  shall  apply  to  the  ships  of  such  state,  her  Majesty 
^&7>  l>y  Order  in  Council,  declare  that  such  of  the  said  provi- 
sions as  are  in  such  order  specified  shall  (subject  to  the  limita- 
tions, if  any,  contained  in  the  order)  apply,  and  thereupon,  so 
long  as  the  order  remains  in  force,  such  provisions  shall  apply 
(subject  to  the  said  limitations)  to  the  ships  of  such  state,  and 
to  the  owners,  masters,  seamen  and  apprentices  of  such  ships, 
when  not  locally  within  the  jiirisdiction  of  such  state,  in  the 
same  maimer  in  all  respects  as  if  such  ships  were  British  ships. 

In  pursuance  of  the  power  so  given  by  the  58th  section  of 
the  Merchant  Shipping  Act,  1862,  and  in  consequence  of  com- 
munications from  the  government  of  France,  the  regulations 
made  obligatory  on  British  ships  by  the  above-mentioned  Order 
in  Council  of  January,  1863,  were  made  by  the  same  Order 
in  Council  to  apply  to  French  ships,  and  by  subsequent  Orders 
in  Council  the  same  regulations  were  made  to  apply  to  the 
ships  of  most  of  the  maritime  countries  in  the  world  whether 
within  British  jurisdiction  or  not  (/). 

'*  End  on"  In  July,  1868,  an  Order  in  Council  was  issued  explaining  the 

rule. 

U)  See  iupra^  p.  585,  and  Appendix,  States  navigating  the  inland  waters  of 

<*Oxden  in  Council,"  pp.  86,  42 —  North  America;  and  by  force  of  an  act 

44.    The  Begfulations  ox  Jan.  1863,  ofparliamentoftheBominionof Oanada 

were,  bj  yirtne  of  an  act  of  Congress  (31  Vict.  o.  58),  predselj  similar  zegu- 

oi  the    United    States    of    America  lations  were  made  to  apply  to  yeesels 

(38th  Congress,  Sess.   1,  Chap.  69),  navigating  the  rivers,  lakes  and  other 

and  one  of  the  above-mentioned  Orders  navigable  waters  of  the  Domfaion  of 

in  Coundl  (30th  Kov.  1864),  made  Canada, 
applicable  to   ships  of   the   United 
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meaning  of  these  regulations,  and  attempting  a  definition  of  the 
phrase  ^^end  on,  or  nearly  end  on/'  oontained  in  the  11th  and 
13th  Articles  of  such  regulations  (A:).  But  no  foreign  nation 
adopted  the  provisions  contained  in  this  further  Order,  and 
whilst  the  regulations  of  1863  were  in  force,  considerable  doubt 
existed  as  to  the  application  of  the  "  end  on  "  rule. 

In  September,  1880,  an  Order  in  Council  made  in  August,  1879,  Order  m 
under  the  provisions  of  the  25th  and  58th  sections  of  the  Merchant  August,  1879. 
Shipping  Act,  1862,  came  into  force  annulling  the  former  rules, 
and  substituting  for  them  a  new  series  of  regulations  (/).  The 
rules  laid  down  by  these  regulations,  with  the  exception  of  one 
rule  relating  to  fishing  vessels,  are  now  in  force,  and  are,  by 
virtue  of  the  same  or  subsequent  orders  of  the  6th  of  September 
and  the  27th  of  November,  1880,  respectively,  applicable  in  the 
courts  of  this  country  to  the  ships  of  nearly  all  the  maritime 
nations  of  the  world  (m) ;  and  as  questions  relating  to  col- 
lisions must  now  mainly  depend  upon  these  rules,  it  is  proposed 
to  consider  their  provisions  in  detail,  and  to  call  attention  to 
those  cases  decided  under  the  former  regulations,  which  seem 
still  to  be  applicable. 

The  regulations  are  headed  "  Regulations  for  Preventing  Requlitions 
Collisions  at  Sea,"  and,  like  the  Begulations  of  1863,  seem  to  ^^  raBVBNT- 
relate  only  to  ships  at  sea  (n). 

The  text  of  the  regulations  is  as  follows : — 

Preltminart/. 

Aet.  1.  In  the  following  rules  every  steamship  (o)  which  is  Definitionfl  of 
under  sail  and  not  under  steam  is  to  be  considered  a  sail-  ^^f*  ^^ 
ing  ship;  and  every  steamship  which  is  under  steam,  "saip under 
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whether  under  sail  or  not,  is  to  be  considered  a  ship 
under  steam  (p). 


steam. 


(k)  This  Order  in  Counoil  is  printed 
in  the  Appendix,  p.  44.  It  did  not 
contain  any  statement  that  its  pro- 
Tisions  were  appUoable  to  foreign  snips 
when  beyxmd  British  juiisdiotion. 

(Q  Tms  Order  in  Council  is  printed 
in  the  Supplementary  Appendix,  pp. 
178^17o.  A  copy  of  the  regu" 
lations,  with  remarks,  has  been  pub- 
liie^ed  by  Mr.  Thomas  Gray,  one  of  the 
Assistant  Secretaries  of  the  Board  of 
Trade. 

(m)  See  Supplementary  Appendix, 
pp.  178 — loo.  Special  proTisions 
have  been  made  with  reroect  to  the 
fog  signals  to  be  used  on  board  ships 


belonging  to  China  and  Japan.  Sco 
poatf  p.  697,  and  Supplementary  Ap- 
pendix, p.  188. 

(ff)  See  The  C.  S.  Butler,  L.  B.,  4  A. 
&  E.  238  And  post f  pp.  606,  606. 

(o)  As  to  the  meaning  of  the  word 
"  ship,''  see  the  M.  S.  Act,  1864,  s.  2 ; 
24  Vict.  c.  10,  s.  2  ;  JBx  parts  Ferguson, 
L.  B.,  6  Q.  B.  280 ;  The  Owen  JFallis, 
L.  B.,  4  A.  &  E.  176  ;  and  the  C,  S. 
Butler,  L.  B.,  4  A.  &  E.  238. 

{p)  A  steam-tug  lying  to  with  her 
engines  stopped,  and  her  helm  lashed 
a  lee,  but  with  her  steam  up,  is  a 
vessel  under  steam.  The  Jennie  S. 
Barker^  L.  B.,  4  A.  &  E.  466. 
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Rules  as  to 
lights  and  fog 
signals. 


Lights  for 
steamships 
under  way. 


Hules  concerning  Lights. 
Art.  2.  The  lights  mentioned  in  the  following  ortioles,  num- 
bered 3,  4,  5,  6,  7,  8,  9,  10  and  11,  and  no  others  (q), 
shall  be  carried  in  all  weathers,  from  simset  to  sunrise  (r). 

Art.  3.    A  sea-going   steamship    when   under  way  shall 
carry: — 

(a.)  On  or  in  front  of  the  Foremast,  at  a  height  above 
the  hull  of  not  less  than  twenty  feet,  and  if  the  breadth 
of  the  ship  exceed  twenty  feet,  then  at  a  height  above 
the  hull  not  less  than  such  breadth,  a  bright  {s)  white 
light,  so  fixed  as  to  show  an  uniform  and  unbroken  light 
over  an  arc  of  the  horizon  of  20  points  of  the  compass ; 
so  fixed  as  to  throw  the  light  10  points  on  each  side  of 
the  ship,  viz.  from  right  ahead  to  2  points  abaft  the 
beam  on  either  side ;  and  of  such  a  character  as  to  be 
visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a 
distance  of  at  least  five  miles. 

(b.)  On  the  Starboard  Side,  a  green  light  so  constructed 
as  to  throw  an  imiform  and  imbroken  light  over  an  arc 
of  the  horizon  of  10  points  of  the  compass ;  so  fixed  as 
to  throw  the  light  from  right  ahead  to  2  points  abaft  the 


(q)  See  the  M.  8.  Act,  1854,  b.  27. 
NotwithBtanding  the  prohibition  of 
the  use  of  lights,  other  than  those 
preacribed,  a  tmip  may,  in  exceptional 
circumstances,  make  use  of  exceptional 
signals.  Thus,  although  under  the 
Bules  of  Januaiy,  1863,  there  was  no 
provision  for  a  stem  light,  yet  it  was 
held  that  it  was  proper  to  exhibit  a 
stem  light  wherever  the  exhibition  of 
such  a  light  would  be  required  by  the 
ordinary  practice  of  seamen.  The 
John  Fenwick,  L.  R.,  3  A.  &  E.  600. 
The  City  of  Brooklj/n,  1  P.  D.  276.  As 
to  the  existing  law  as  to  stem  lights, 
see  Art.  11,  posty  p.  696.  So  a  ship 
aground,  in  a  fair  way,  must  exhibit 
a  signal  to  warn  vessels  of  her  position. 
The  Jndusti-ie,  L.  K.,  3  A.  &  E.  303. 
It  is  provided  by  the  8th  section  of 
tiie  Quarantine  Act  (6  Geo.  4,  c.  78), 
that  masters  of  vessels  liable  to  quaran- 
tine, shall  at  all  times  in  the  night 
time  when  meetinff'  with  an^  other 
vessel  at  sea,  or  being  witlun  two 
leagues  of  the  United  Kingfdom,  the 
Channel  Islands,  and  the  Isle  of  Man, 
hoist  and  keep  hoisted  at  the  maintop 
mast-head  a  large  signal  lanthom 
with  a  light  therein  and  two  such 
lanthoms  with  similar   lights  if  the 


vessel  has  the  plague  or  any  infectious 
disease  on  board.  (See  Supplementary 
Appendix,  pp.  184, 185.)  As  to  how 
far  this  section  is  still  in  force,  see  also 
the  M.  S.  Act,  1854,  s.  27,  and  Art.  24, 
infra,  p.  606. 

(r)  The  Begulations  of  1863  were 
said  not  io  be  obligatory  upon  her 
Majesty's  ships.  See  the  M.  S.  Act, 
1864,  s.  4  ;  H.M.S.  Supply,  12  L.  T., 
N.  S.  799 ;  H.M.S.  Topase,  12  W.  B. 
923;  H.M.S.  Amazon,  W.  N.,  1867, 

£,  60 ;  and  H.M.S.  Bel/erophon,  44 
.  J.,  Adm.  6.  Instructions  precisely 
in  accordance  with  such  regulations 
were,  however,  issued  by  the  Commis- 
sioners of  the  Admiralty  to  the  navy, 
and  in  actions  of  collision  in  Admi- 
ralty, against  the  commanders  of 
Queen's  ships,  it  has  been  invariably 
admitted  that  the  non-observance  of 
the  rules  embodied  in  such  instruc- 
tions was  negligence.  As  to  the  ap- 
plicability of  the  Begulations  of  1879 
to  Queen's  ships,  see  pott,  p.  606. 

(a)  It  has  been  regretted  that  no 
definition  has  been  given  in  any  of 
these  regulations  of  a  '*  bright  Hght." 
See  the  judgment  in  The  Fortune, 
nomine  Maekau  v.  Eoberte^  9  Moo.  P. 
C.  C.  367. 
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beam  on  the  starboard  side ;  and  of  suoli  a  character  as 
to  be  Tisible  on  a  dark  night,  with  a  dear  atmosphere,  at 
a  distance  of  at  least  two  miles. 

(o.)  On  the  Port  side,  a  red  light,  so  constraoted  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  10  points  of  the  compass;  so  fixed  as  to  throw 
the  light  from  right  ahead  to  2  points  abaft  the  beam 
on  the  port  side ;  and  of  such  a  character  as  to  be  visible 
on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance 
of  at  least  two  miles. 

(d.)  The  said  green  and  red  side  lights  shall  be  fitted 
with  inboard  screens,  projecting  at  least  three  feet  for-  Side  acreenfl. 
ward  from  the  light,  so  as  to  prevent  these  lights  from 
being  seen  across  the  bow  {t). 
The  first  of  the  two  preceding  articles  is  substantially  the 
same  as  the  corresponding  article  of  the  Begulations  of  1863,  and 
so  is  Art.  3,  with  the  exception  that  in  the  former  Begulations 
the  position  in  which  the  bright  white  light  for  steamers  was  to 
be  carried  was  described  to  be  ^^  at  the  foremast  bead  "  {u). 


The  words  "  under  way"  which  occur  in  Article  3,  are  also  Meaning  of 
contained  in  Article  6,  which  relates  to  sailing  ships  imder  way,  "'"^^'^^y- 
and  it  will  be  convenient  to  consider  the  meaning  of  the  words 
in  this  place.  A  vessel  making  way  through  the  water  is  under 
way  (a?).  A  sailing  vessel  hove  to  is  under  way  (y).  A 
vessel  driven  from  her  anchors  in  a  gale  of  wind,  even  if  wholly 
unmanageable,  is  under  way  {z) ;  and  a  vessel  dropping  with  the 
tide,  although  she  may  have  an  anchor  overboard,  is  under  way 
so  long  as  she  is  not  held  by  her  anchor  (a). 


(^t)  As  to  the  effect  of  a  alight  de- 
ficiency in  the  length  of  the  screens, 
see  Ths  Fanny  M,  Carvill,  L.  B.,  4 
A.  &  E.  422 ;  44  L.  J.,  Ad.  34.  If 
the  side  lights  are  carried  away  by 
tempestnons  weather,  others  must  be 
provided  at  the  first  opportunity. 
Th$  Aurora f  Lush.  328.  It  would 
seem  that  a  large  steamer  ought  to  be 

Srovided  with  a  spare  set  of  regulation 
ghts.  See  The  Svlph^  2  Spk.  76  ; 
Tie  Bob  Boy,  3  W.  Bob.  190  ;  The  C. 
M,  Falmer,  2  Asp.  Mar.  Law  Gas.  94. 
(u)  The  Telegraph,  8  Moo.  P.  C.  C. 
167;  8,  (7.  1  Spk.  427,  432,  which 
was  a  decision  upon  the  Admiralty 
rules  made  under  the  14  &  15  Vict.  o. 
79.  In  that  case  the  light  of  a  sallmg 
yessel  at  anchor  had  been  placed  on 


the  mizzen  rigging  instead  of  at  the 
maat'heady  as  required  by  the  regula- 
tion, and  the  Coiui  of  Amniralty  being 
of  opinion  that  the  light  was  more 
visible  in  this  position  than  at  tiie 
mast-head,  had  decided  that  there  had 
been  a  substantial  compUanoe  with  the 
rule.  In  the  Privy  Council,  however, 
this  decision  was  reversed,  that  Court 
holding  that  there  had  been  a  non- 
observance  of  the  statutory  rule,  and 
that  the  collision  had  been  caused 
thereby. 

6r)  See  the  concluding  part  of  Art.  6, 
injira,  p.  691. 

(y)  The  Boealie,  6  P.  D.  245. ;  The 
City  of  London,  Swa.  248. 

(z)  The  George  Arkle,  Lush.  882. 

(a)  The  JBsky  L.  R.,  2  A.  &  E.  350. 


690 


OOLLIBIOir. 


PotitioQof 
aidelightf. 


Ughta  for 
flteftniflihips 
towing^. 


Lights  for 

tdegraph 

ships,  and 

shipsnot 

unoeroom- 

mand. 


It  IB  to  be  obflerred  that  the  Artide  doeB  not  fix  any  plaoe 
on  the  respeotiYe  sidefl  of  the  ship  for  the  lights  to  be  oanied. 
They  may  be  fixed  in  the  rigging  or  on  BtanohionSy  bo  long  as 
they  are  plaoed  so  as  to  be  properly  visible  and  are  properly 
screened  (i).  Bat  they  must  not  be  obfioured  by  the  hull  or 
by  the  sails  of  the  ship  within  the  required  radius  (c). 

There  is  no  definition  of  the  word  ''  miles,"  and  it  is  unoertain 
whether  the  word  means  statute  miles  or  nautical  miles.  It  is 
Bubmitted,  however,  that  the  miles  intended  are  nautioal  miles, 
because  as  the  regulations  apply  to  the  ships  of  aU  nations,  it 
would  give  rise  to  great  inconvenience  if  the  application  of  the 
Article  varied  with  the  measures  of  length  adopted  by  each 
country. 

Art.  4.  A  steamship,  when  towing  another  ship,  shall,  in 
addition  to  her  side  lights,  carry  two  bright  white  lights 
in  a  vertical  line,  one  over  the  other,  not  less  than  three 
feet  apart,  so  as  to  distinguish  her  from  other  steamships. 
Each  of  these  lights  shall  be  of  the  same  construction 
and  character,  and  shaU  be  carried  in  the  same  position, 
as  the  white  light  which  other  steamships  are  required  to 
carry. 
This  is  the  same  as  Article  4  of  the  earlier  Begulations  save 

that  the  distance  between  the  lights  was  not  specified  in  the  old 

rule. 

Abt.  5.  A  ship,  whether  a  steamship  or  a  sailing  ship,  when 
employed  either  in  laying  or  in  picking  up  a  telegraph 
cable,  or  which  from  any  accident  is  not  imder  command, 
shall  at  night  carry  in  the  same  position  as  the  white 
light  which  steamships  are  required  to  carry,  and,  if  a 
steamship,  in  place  of  that  light,  three  red  lights  in 
globular  lanterns,  each  not  less  than  10  inches  in  diameter, 
in  a  vertical  line  one  over  the  other,  not  less  than  three 
feet  apart :  and  shall  by  day  carry  in  a  vertical  line  one 
over  the  other,  not  less  than  three  feet  apart,  in  front  of 
but  not  lower  than  her  foremast  head,  three  black  balls 
or  shapes,  each  two  feet  in  diameter. 


{h)  The  James  C.  Steventon^  nomine 
The  Bougainville,  L.  R.,  6  P.  0.  316. 
See  The  City  of  Carliele,  Br.  &  L.  363; 
The  Urania,  Swa.  253 ;  The  Manger  ton, 
Swa.  120.  The  rule  must  not  only  be 
obeyed,  but  obeyed  in  time  to  avoid 
an  impending  collision.     The  Fenham, 


L.  R.,  3  P.  C.  216. 

(c)  The  Tirzah,  4  P.  D.  33 ;  The 
Magnet,  L.  R.,  4  A.  &  E.  417;  The 
Fanny  M,  Carvill,  on  appeal,  44  L.  J., 
Adm.  34.  See  also  The  Gemumia,  87 
L.  J.,  Adm.  69 ;  S.  C,  on  appeal,  21 
L.  T.,  N.  S.  44. 
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These  shapes  and  lights  are  to  be  taken  by  approach- 
ing ships  as  signals  that  the  ship  using  them  is  not  under 
command,  and  cannot  therefore  get  out  of  the  way. 

The  above  ships,  when  not  making  any  way  through 
the  water,  shall  not  carry  the  side  lights,  but  when 
making  Way  shall  carry  them. 
This  regulation  is  entirely  new  (d).    The  words  "  from  any 
accident "  seem  to  govern  the  words  ^^  not  under  command,"  so 
that  it  seems  that  a  ship  not  under  command  within  the  meaning 
of  the  second  branch  of  the  Article  is  only  boimd  to  exhibit  these 
signals  when  she  has  been  disabled  by  an  accident.    It  is  appre- 
hended that  a  ship  hove  to  is  not  under  any  obligation  to  exhibit 
these  signals.    A  ship  accidentally  aground  should,  it  would 
seem,  exhibit  these  signals. 

Art.  6.  A  sailing  ship  under  way,  or  being  towed,  shall  carry  jAghu  for 
the  same  lights  as  are  provided  by  Article  3  for  a  steam-  ^^  "*"^ 
ship  under  way,  with  the  exception  of  the  white  light,  being  towed, 
which  she  shall  never  carry. 

It  is  to  be  observed  that  a  sailing  ship  towing  another  ship  is 
not  to  carry  white  lights. 

Abt.  7.  Whenever,  as  in  the  case  of  small  vessels  during  bad  Side  lights  of 
weather,  the  green  and  red  side  lights  cannot  be  fixed,  ■"^^▼^■■elB. 
these  lights  shall  be  kept  on  deck,  on  their  respective 
sides  of  the  vessel,  ready  for  instant  exhibition;  and 
shall,  on  the  approach  of  or  to  other  vessels,  be  exhibited 
on  their  respective  sides  in  sufficient  time  to  prevent 
collision,  in  such  manner  as  to  make  them  most  visible, 
and  so  that  the  green  light  shall  not  be  seen  on  the  port 
side,  nor  the  red  light  on  the  starboard  side. 

To  make  the  usa  of  these  portable  lights  more  certain 
and  easy,  the  lanterns  containing  them  shall  each  be 
painted  outside  with  the  colour  of  the  light  they  respec- 
tively contain,  and  shall  be  provided  with  proper  screens. 
This  Article  seems  to  apply  to  decked  vessels  only.  Article  10 
applies  to  open  boats  (e). 

(d)  Under  tlie  former  regulaiionB  it  regtdation  in  substanoe  the  same  as 

was  held  that  a  vessel  driven  from  her  Art.  7  was  contained  in  the  third  of 

anchors  in  a  gale  of  wind,  even  if  the  Admiralty  Begtdations  of  24th  of 

wholly  unmanageable,  was  bound  to  February,  1868,  applicable  to  sailing 

^chibit    coloured    side    lights.      The  vessels.      See    The   Lwinffttone,  Swa. 

Oeorffe  ArkU,  Lush.  882.  619 ;  The  Calla,  ib.  466.    See  also  2!l# 

{e)  See  pottf  pp.  692,  695,  696.    A  Tirzah^  4  P.  D.  33. 
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freah  Convention  reepeoting  the  sea  fiaheriefl  in  the  English 
Channel.  But  although  this  freah  Convention  was  not  ratified  by 
the  French  government,  its  terms  were  embodied  in  the  schedule 
to  the  Sea  Fisheries  Act,  1868  (o),  and  that  act  rendered  such  of 
the  provisions  of  the  Convention  in  question  as  related  to  lights 
compulsory  upon  British  fishing  vessels  engaged  in  drift-net 
fishing  within  the  limits  defined  in  the  Convention,  in  the  same 
manner  as  if  such  providons  were  regulations  respecting  lights 
within  the  meaning  of  the  acts  relating  to  merchant  shipping  (p). 
As,  however,  the  regulations  in  this  last-mentioned  Convention 
were  not  consistent  with  the  Begulations  for  Preventing  Col- 
lisions at  Sea  of  January,  1863,  great  uncertainty  prevailed  as 
to  the  proper  lights  to  be  carried  by  British  Sea  fishing  vessels; 
and  apparently  with  a  view  to  remedy  the  confusion  thus  occa- 

88  Vict.  c.  16.  sioned,  the  Sea  Fisheries  Act,  1876  (g),  provided  that  nothing 
in  the  Sea  Fisheries  Act,  1868,  should  be  deemed  to  repeal  or 
alter  any  of  the  regulations  for  preventing  collisions  at  sea  con- 
tained in  the  schedule  to  the  Merchant  Shipping  Act,  1862,  or  to 
take  away  or  diminiflh  the  power  of  her  Majesty  in  council  to 
annul  or  modify  any  of  the  said  regulations,  and  to  make  new  re- 
gulations in  addition  thereto  or  in  substitution  therefor  (r).  But 
it  is  to  be  observed  that,  apparently  by  some  oversight,  no  allusion 
is  made  by  the  Sea  Fisheries  Act  of  1875  to  the  Eegulations  of 
January,  1863,  to  the  provisions  of  which  it  is  to  be  presumed 
the  framers  of  the  act  intended  its  provisions  to  apply,  and  it  is 
impossible  to  say  with  certainty  what  the  exact  effect  of  this  last 
enactment  may  be. 

40  &  41  Vict.  In  1877,  an  act,  called  the  Fisheries  (Oyster,  Crab  and 
Lobster)  Act,  1877  (s) ,  was  passed,  which  revived,  so  far  as  French 
sea  fishing  boats  were  concerned,  the  provisions  of  the  act  of 
parliament  confirming  the  Articles  made  in  1843  under  the 
provisions  of  the  Convention  of  1839.  The  provisions  as  to 
lights  (^)  contained  in  the  Begulations  so  revived  are  certainly 
inconsistent  with  the  Eegulations  for  preventing  Collisions  at 
Sea  of  January,  1863;  and  the  Begulations  for  preventing 
Collisions  at  Sea  of  1879,  although  they  refer  to  the  Convention 

(o)  31  &  32  Vict.  0.  45,  Appendix,  (r}  Sect.  3,  Appendix,  p.  oocxxxii. 

p.  odxxix.     See  also  Appendix,  p.  («)  40  &  41  Vict.  o.  42  (Appendix, 

oclxxx,  note,  p.  cdxxxix,  note  (m).  p.  oocliT). 

ip)  Sect.  20,  Appendix,  p.  cclxxxiii.  (Q  40  &  41  Vict.  c.  42,  Sched.  Arts. 

{q)  38  Vict.   0.   16,   Appendix,  p.  LIT.,    LIII.,    LIV.    (Appendix,    p. 

ccoxxxii.  coclxii}. 
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of  I8689  oontain  no  reference  either  to  the  ArtioleB  made  in  1843 
under  the  provisions  of  the  Convention  of  1839,  or  to  the  Act 
of  1877. 

It  is  needless  to  speculate  as  to  what  extent  the  10th  Article  Order  in 
of  the  Regulations  of  1879  would  have  abrogated  or  modified  M^im 
the  complicated  provisions  above  referred  to  had  it  come  into 
operation,  for  by  an  Order  in  Council  of  the  24th  of  March, 
1880,  it  was  provided  that  that  Article  should  not  come  into 
force  until  September,  1881,  and  that  in  the  meantime  the  9th 
Article  of  the  Eegulations  of  January,  1863,  should  remain  in 
force  (t/).  It  is  to  be  hoped  that  before  September,  1881,  some 
measures  will  be  tikken  to  remove  the  existing  anomalies,  and  to 
apply  to  all  sea  fishing  vessels  uniform  and  unambiguous  enact- 
ments (x). 


(n)  This  Older  in  GoimoU  wiU  be 
found  in  the  Supplementary  Appendix, 
at  p.  178. 

(x)  A  Committee  anpointed  by  the 
Admiraltjf,  the  Board  of  Trade,  and 
the  Trimty  HooBe  to  reoonaider  the 
proTiaiona  of  the  10th  artide  of  the 
Begulationa  of  1879  hare  recently 
(Jan.  6,  1881)  recommended  that  in 
place  of  snoh  article  and  of  Article  9  of 
the  Begtdationa  of  1863,  an  article  in 
the  following  shape  should  be  adopted : 

Art.  10.  (a.)  All  fishing  ressels  and 
fishing  boats  of  20  tons  net  registered 
tonnage,  or  upwards,  when  under  way 
and  when  not  havinr  their  nets, 
trawls,  or  lines  then  in  me  water,  shall 
carry  and  show  the  same  lights  as 
other  yesselB  under  way. 

rb.)  Open  boats  and  fishing  vesselB 
of  less  than  20  tons  net  regist^^  ton- 
nage, when  under  way,  and  when  not 
haying  their  nets,  trawls,  or  lines  in 
the  water,  shall  not  be  obliged  to  carry 
the  coloured  side  lights;  but  eyery 
such  boat  and  yessel  shall  in  lieu 
thereof  haye  ready  at  hand  a  lanthom 
with  a  green  glass  on  the  one  side  and 
a  red  ^ass  on  the  other  side,  and  on 
approaching  to  or  being  approached 
by  another  yessel  such  ^thom  shall 
be  exhibited  in  sufficient  time  to  pre- 
yent  collision,  so  that  the  green  light 
shaU  not  be  seen  on  the  port  side,  nor 
the  red  light  on  the  starboard  side. 

(c.)  A  yessel  or  boat  employed  in 
drift  net  fishing,  when  drifting  with 
her  nets,  shall  not  show  the  cdoured 
side  lights ;  but  in  lieu  thereof  shaU 
carry  two  white  lights,  in  lanthoms  so 
constructed  that  me  lights  wiU  show 


aU  round  the  horizon,  and  be  yisible 
on  a  dark  ni^ht  with  a  clear  atmo- 
sphere at  a  distance  of  not  lees  than 
three  statute  miles;  and  these  lights 
shall  be  exhibited  where  they  can  best 
be  seen,  and  so  that  one  of  them  is  at 
least  six  feet  higher  than,  but  not 
necessarily  immediately  o?er,  the 
other. 

(d.)  A  trawling  yessel  at  work  and 
attached  to  her  trawl  shall  not  show 
the  coloured  side  lights,  but  shall  carry 
a  red  light  oyer  a  white  Hght,  botn 
lights  in  lanthoms  so  constructed  that 
the  lights  will  show  all  round  the 
horizon,  and  be  yisible  on  a  dark  night 
in  a  clear  atmosphere  at  a  distance  of 
not  less  than  two  statute  miles.  The 
red  light  shaU  be  not  less  than  six  feet 
higher  than  the  white  light ;  it  shaU 
be  exhibited  at  the  foremast  head,  or 
in  any  other  position  on  or  in  front 
of  the  foremast  where  it  can  best  be 
seen ;  and  the  white  light  shaU  be 
exhibited  in  any  position  in  the  after 
part  of  the  yessel  where  it  can  best  be 

BCCu. 

(e.)  If  a  trawling  yessel  at  work  be- 
comes stationary  in  consequence  of 
her  gear  getting  fast  to  a  rock  or  other 
obstruction,  she  shaU  show  the  light 
required  to  be  shown  by  a  yessel  at 
anchor. 

(f.)  Fishing  yesseU  and  open  boats 
may  at  any  time  use  a  flare-up  in  ad- 
dition to  the  lights  which  they  are  by 
this  Article  required  to  carry  and 
show. 

(g.)  Eyery  fishing  yessel  and  eyery 
open  boat  when  at  anchor  between 
sunset   and   sunrise   shaU   exhibit  a 


Q  Q  2 
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BeriTal  of  The  9ih  Artide  of  the  RegulatioiiB  of  Januaay,  ISSS,  which  is 

r^|alatiOTa  of  ^^  temporarily  in  force,  is  as  follows : — "  Open  fishing  boats^ 
li^tfl  for  and  other  open  boats,  shall  not  be  required  to  carry  the  said 
lights  required  for  other  vessels ;  but  shall,  if  they  do  not  carry 
such  lights,  carry  a  lantern  having  a  green  slide  on  the  one  side 
and  a  red  slide  on  the  other  side ;  and  on  the  approach  of  or 
to  other  vessels  such  lantern  shall  be  exhibited  in  sufficient 
time  to  prevent  collision,  so  that  the  green  light  shall  not  be 
seen  on  the  port  side,  nor  the  red  light  on  the  starboard  side. 
Fishing  vessels  and  open  boats,  when  at  anchor  or  attached  to 
their  nets  and  stationary,  shall  exhibit  a  bright  white  light  (y). 
Fishing  vessels  and  open  boats  shall,  however,  not  be  prevented 
from  using  a  flare-up  in  addition,  if  considered  expedient"  (2). 


Lights  to  be 
shown  hy 
overtaken 
ships. 


Art.  11.  a  ship  which  is  being  overtaken  by  another  shall 

show  from  her  stem  to  such  last-mentioned  ship  a  white 

light  or  a  flare-up  light. 

This  Article  is  new.     It  was  a  common  custom  of  seamen  of 

a  vessel  that  was  being  overtaken  by  another  at  night  to  show 

a  light  astern.     But,  until  the  present  rule  was  enacted,  there 

was  no  express  provision  on  the  subject.    It  was  held,  under 

the  former  Regulations,  that  thero  was  no  duty  to  exhibit  a 

stem  light  unless  there  was  apparent  danger  {a). 


Fog  signals 
for  steamships 
and  sailing 
ships. 


Sound  Signals  for  Fog^  8fc, 

Art.  12.  A  steamship  shall  be  provided  with  a  steam  whistle 
or  other  efficient  steam  sound  signal,  so  placed  that  the 
sound  may  not  be  intercepted  by  any  obstructions,  and 
with  an  efficient  fog  horn  to  be  sounded  by  a  bellows  or 
other  mechanical  means,  and  also  with  an  efficient  belL 
A  sailing  ship  shall  be  provided  with  a  similar  fog  horn 
and  bell  {b). 


white  light)  visible  all  ronnd  the 
horizon  at  a  distance  of  at  least  one 
statute  mile.  jTarliamentary  Papers, 
sess.  1881,  H.  C.  No.  78.} 

(y)  See  The  Englishnumy  3  P.  D.  18 ; 
The  Edithy  L.  R.  Irish,  10  Eq.  346 : 
cases  decided  on  this  Artide. 

{z)    Appendix  p.  40. 

(a)  The  City  of  Brooklyn,  1  P.  D. 
276  ;  The  Earl  Speneer,  L.  B.,  4  A.  & 
E.  431 ;   The  John  Fentvick,  L.  B.,  3 


A.  &  E.  500. 

{b)  The  corresponding  Article  of  the 
Thames  Begolations  (see  *M/ni»  p-  610, 
and  Supplementaiy  Appendix,  p.  186) 
does  not  require  a  steam  yessd  to  be 
provided  with  a  fog-horn,  or  that  the 
fog-horn  required  for  sailing  reesels 
should  be  sounded  hj  mechanioal 
means.  See  Supplementary  Appendix, 
p.  186. 
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In  fog,  mist,  or  falling  snow,  whether  by  day  or  night, 
the  signals  described  in  this  Article  shall  be  used  as  follows ; 
that  is  to  say, 
(a.)  A  steamship  under  way  shall  make  with  her  steam  whistle, 
or  other  steam  sound  signal,  at  intervals  of  not  more  than 
two  minutes,  a  prolonged  blast  (c). 
(b.)  A  sailing  ship  under  way  shall  make  with  her  fog  horn, 
at  intervals  of  not  more  than  two  minutes,  when  on  the 
starboard  tack  one  blast,  when  on  the  port  tack  two  blasts 
in  succession,  and  when  with  the  wind  abaft  the  beam 
three  blasts  in  succession, 
(o.)  A  steam  ship  and  a  sailing  ship  when  not  under  way 
shall,  at  intervals  of  not  more  than  two  minutes,  ring  the 
bell. 
This  Article  differs  from  the  former  Begulations  in  the  followiQg 
respects : — it  allows  a  steamship  to  use  any  efficient  steam  soimd 
signal,  and  requires  a  steamship  to  be  provided  with  a  fog  horn. 
The  sound  signal  may  be  placed  anywhere  in  the  vessel  where 
the  sound  will  not  be  intercepted  instead  of  before  the  funnel, 
and  at  a  specified  distance  from  the  deck.    The  fog  horn  to  be 
carried  by  steamers  and  sailing  vessels  is  required  to  be  a  horn 
to  be  sounded  by  mechanical  means. 

The  words  "mist  or  falling  snow"  are  not  in  the  former 
Begulations,  and  the  provisions  in  sub-sections  (a.)  and  (b.)  are 
new.  The  intervals  between  the  signals  are  reduced  to  two 
minutes.  The  words  of  the  old  Article  were  "  at  least  every  five 
minutes." 

By  an  Order  in  Council  of  the  27th  of  November,  1880  (d),  it 
is  provided  that,  as  regards  (1)  Japanese  and  (2)  Turkish  ships, 
the  lafit-mentioned  Article  shall  be  modified  as  follows,  viz. : 

(1)  It  shall  not  be  necessary  for  the  fog  horn  by  the  said  Special  fog 
Article  required  to  be  provided  and  used  on  board  steam  Japanese  and 
and  sailing  ships  as  a  sound  signal  for  fog,  &c.,  to  be  Turldah  ships, 
sounded  by  a  bellows  or  other  mechanical  means  when  the 
same  is  carried  on  board  ships  belonging  to  Japan ; 

And  (2)  It  shall  not  be  necessaiy  for  the  bell,  required  by 
the  said  Article  to  be  provided  and  used  on  board  steam 

{e)  Care  should  be  taken  that  the  (eQ  TheOrder  in  Council  in  question 

blasts  are  prolonged  blasts,  otherwise  is  printed  in  the  Supplementary  Ap« 

they  may  hie  mistaken  for  signals  under  pendiz,  pp.  181 — lo3. 
Artiolel9.    Seejwt^,  p.  602. 
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and  sailing  ships  as  a  sound  signal  for  fog^  &c.,  to  be  plaoed 
and  kept  on  board  Turkish  ships,  but  that  in  lieu  thereof 
and  in  substitution  therefor,  there  may  be  placed  and  kept 
on  board  such  Turkish  ships  an  efficient  drum,  whidi  shall 
be  sounded  under  the  same  droumstances  and  at  the  same 
intervals  as  by  the  said  Article  a  bell  is  required  to  be 
rung. 

Speed  of  Ships  to  be  moderate  in  Fog^  8fc. 

S^eed  in  fog,       Abt.  13.  Every  ship,  whether  a  sailing  ship  or  steamship,  shall 
miBt,  or  mow.  ^  ^  ^^^^  mist^  or  falling  snow,  go  at  a  moderate  speed. 

The  former  Eegulations  contained  a  similar  rule,  which  how- 
ever applied  to  steamships  only,  and  did  not  contain  the  words 
"  mist  or  falling  snow." 

Moderate  speed  is  an  indefinite  term,  and  it  is  not  capable  of 
being  accurately  defined.  But  it  may  be  held  to  mean  such  a 
speed  as,  while  sufficient  to  secure  steerage  way,  is  yet  not  too 
great  to  enable  a  vessel  having  a  proper  look-out  after  discover- 
ing another  vessel  to  avoid  her  {d). 

Irrespective  of  the  provisions  of  this  Article,  it  is  the  duty  of  a 
vessel  in  a  dense  fog  to  anchor  as  soon  as  she  reaches  anchorage 
ground  (<?).  In  a  case  where  a  ferry  boat  started  in  a  dense  fog 
to  cross  a  navigable  river  with  the  knowledge  that  vessels  were 
anchored  in  or  near  her  track,  she  was  held  to  blame  for  coming 
into  collision  with  a  vessel  at  anchor  in  the  river,  notwithstand- 
ing  that  she  was  being  navigated  with  aU  ordinary  oare  (/). 

Steering  and  Sailing  Mules. 

ItoleB  to  he         Art.  14.  When  two  sailing  ships  are  approaching  one  another, 
Baii^  sh^  BO  as  to  involve  risk  of  collision,  one  of  them  shall  keep 

approaching.  out  of  the  way  of  the  other  as  follows,  viz. : — 

(a.)  A  ship  which  is  running  free  shall  keep  out  of 
the  way  of  a  ship  which  is  close-hauled. 

(b.)  A  ship  which  is  close-hauled  on  the  port  tack 
shall  keep  out  of  the  way  of  a  ship  which  is  close- 
hauled  on  the  starboard  tack. 

(d)  The  Franhldndy  L.  R.,  4  P.  C.  Samuturez,  6  No.  Ca.  600. 

629  ;    The  Itinerant,  2  W.  Bob.  236  ;  {e)  The  Flerth,   3  Hagg.  414  ;    The 

The  QirolafM,  3  Hagg.  169;  The  Juliet  Otter,  L.  B.,  4  A.  &  £.  203. 

Erekine,  6  No.  Ga.  633 ;  and  see  TA^  (/)  The  Lmeaehire,  L.  B.,  4  A.  & 

Batavier,    1    Spks.    378 ;    The    Lord  E.  198. 
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(c.)  When  both  are  running  free  with  the  wind  on 
different  aides,  the  ship  whioh  has  the  wind  on  the  port 
side  shall  keep  out  of  the  way  of  the  other. 

(d.)  When  both  are  running  free  with  the  wind  on 
the  same  side,  the  ship  whioh  is  to  windward  shall  keep 
out  of  the  way  of  the  ship  whioh  is  to  leeward. 

(e.)  A  ship  whioh  has  the  wind  aft  shaJl  keep  out  of 
the  way  of  the  other  ship. 
The  rule  contained  in  Art.  11  of  the  Eegulations  of  1863, 
whioh  required  sailing  ships  meeting  end  on  to  port  is  not 
contained  in  the  new  Begulations,  and  the  rules  now  applicable 
to  sailing  ships  approaching  one  another  are  the  same  whether 
the  ships  are  meeting  or  crossing. 

Bisk  of  collision  means  a  probability  or  reasonable  chance  of  Keaning  of 
collision  (g).    When  there  is  no  probability  of  a  collision  the  ^^^n^ 
rule  does  not  apply,  although  if  there  is  any  danger  of  a  colli- 
sion the  master  of  a  vessel  should  not  hesitate  to  adopt  the  proper 
measures  (A). 

It  is  especially  important  to  observe  that  the  ship  required  to  Keep  out  of 
keep  out  of  the  way  of  another  is  left  free  to  do  so  in  any     ®  ^*^* 
manner  she  may  think  fit  (t).    In  judging  of  the  manoeuvre  to 
adopt,  those  in  charge  of  the  ship  required  to  keep  out  of  the  way 
of  the  other  are  justified  in  assuming  that  the  other  will  keep  her 
course  (&). 

The  phrase  ^^ running  free"  is  introduced  into  the  Begulations  Ruxming  free, 
for  the  first  time.  The  old  rules  used  the  phrase  ^'  slup  free." 
A  ship  cannot  strictly  be  said  to  be  '^running"  unless  she  has 
the  wind  aft,  and  the  phrase  ^'running  free"  is  a  somewhat  inac- 
curate expression,  because  a  ship  runiung  mnst  always  be  free. 
Probably,  however,  "running  free"  is  used  as  opposed  to  dose- 
hauled,  because  otherwise  the  Begulations  makQ  no  provision 
for  a  case  of  two  ships  approaching,  one  of  which  is  close-hauled 
and  the  other  has  the  wind  abeam. 

The  expression  "  close-hauled ' '  is  not  confined  to  a  vessel  sailing  aose-hauled. 
as  dose  as  possible  to  the  wind ;  it  may  be  applied  to  a  vessel 

(ff)  The  Bylphy  2   Spks.   75;     The  L.  E.,  4F.  C.  1. 

Briewn,    Swa.    88  ;    2A0   Mangert(my  U)  See  The  Elizoheth  Jmkinsy  L.  E., 

Swa.  120.  1  P.  G.  601 ;    The  Jamee  (7.  Stetfeneon, 

(h)  The  Colania,  3  No.  Ga.  13,  note ;  L.  R,  5  P.  G.  316,  323. 

2%e  Oeneral  Steam  Kaviffotum  Company  (k)  See  Artiole  22,  poet,  p.  604. 
V.  Mann,  U  G.  B.  127 ;  The  Jemond, 
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on  a  windy  although  she  may  be  able  to  luff  a  point  or  more 
without  losing  8teerage-wa7(/). 

^iolm^  Art.  15.  If  two  ships  imder  steam  are  meeting  end  on,  or 

meeting.  nearly  end  on,  so  as  to  involve  risk  of  oollision,  each 

shall  alter  her  course  to  starboard,  so  that  each  may  pass 
on  the  port  side  of  the  other. 

This  Article  only  applies  to  oases  where  ships  are  meeting 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve 
risk  of  collision,  and  does  not  apply  to  two  ships  which 
must,  if  both  keep  on  their  respective  courses,  pass  dear 
of  each  other. 

The  only  cases  to  which  it  does  apply  are,  when  each 

of  the  two  ships  is  end  on,  or  nearly  end  on,  to  the  other ; 

in  other  words,  to  cases  in  which,  by  day,  each  ship  sees 

the  masts  of  the  other  in  a  line,  or  nearly  in  a  line,  with 

her  own  ;  and  by  night,  to  cases  to  which  each  ship  is  in 

such  a  position  as  to  see  both  the  side  lights  of  the  other. 

It  does  not  apply  by  day,  to  cases  in  which  a  ship  sees 

another  ahead  crossing  her  own  course  ;  or  by  night,  to 

cases  where  the  red  light  of  one  ship  is  opposed  to  the 

red  light  of  the  other,  or  where  the  green  light  of  one 

ship  is  opposed  to  the  green  light  of  the  other,  or  where 

a  red  light  without  a  green  light,  or  a  green  light  without 

a  red  light,  is  seen  ahead,  or  where  both  green  and  red 

lights  are  seen  anywhere  but  ahead. 

This  Article  is  in  substance  the  same  as  Artide  13  of  the 

former  Begulations  read  together  with  the  Order  in  Council  of 

the  30th  July,  1868  (m),  defining  the  meaning  of  "end  on  or 

nearly  end  on."    The  phrase  "  each  shall  alter  her  course  to 

starboard "  is  substituted  in  the  present  rule  for  the  phrase  in 

the  former  Begulations,  "the  helms  of  both  ships  shall  be  put  to 

port." 

The  great  difficulty  with  regard  to  this  rule  is  to  define  the 
ambiguous  words  "  end  on  or  nearly  end  on."  If  the  definition 
given  by  the  rule  itself  were  to  be  literally  construed,  and  the 
rule  were  held  to  apply  only  to  cases  where  by  night  each 
ship  saw  both  the  side  lights  of  the  other  at  once,  it  could  only 
apply  where  the  ships  were  meeting  exactly  end  on,  and  no 

(Q  Chadwiek  t.  The  City  of  Dublin  (m}  See  Appendix,  p.  44,  and«Mj9r«, 

StMrn  Jacket  Company,  6  E.  &  B.  771.       p.  686. 


^^mr 


COLLISION. 


601 


meaning  oould  be  given  to  the  words  "  nearly  end  on."  But 
no  doubt  the  oourts  will  endeayour  to  put  a  reasonable  oonstruo- 
tion  on  the  words  of  the  rule  (n). 

Art.  16.  If  two  ships  under  steam  are  crossing,  so  as  to  in-  For  steam- 
volve  risk  of  oolHsion,  the  ship  which  has  the  other  on      P««ro""V« 
her  own  starboard  side  shall  keep  out  of  the  way  of  the 
other. 
This  is  identical  with  Article  14  of  the  earlier  Begulations. 
It  is  exceedingly  difficult  to  say  what  ships  are  crossing  ships  (o) . 
It  would  seem  that  whenever  ships  are  approaching  one  another 
otherwise  than  end  on,  and  one  is  not  overtaking  the  other 
within  Article  16,  that  they  are  to  be  deemed  crossing  ships. 
But  there  is  great  difficulty  in  distinguishing  between  a  cross- 
ing ship  and  an  overtaking  ship,  which  is  provided  for  by 
Article  20.    When  one  ship  is  a  little  before  or  aft  of  the 
beam  of  another,  and  some  distance  from  her,  and  overhauling 
her,  and  heading  so  as  to  cross  her  course,  it  is  difficult  to  say 
that  the  first-mentioned  ship  is  not  an  overtaking  as  well  as  a 
crossing  vessel.    But  it  would  seem  that  wherever  a  vessel  is  an 
overtaking  vessel,  even  although  she  may  be  a  crossing  vessel 
also,  the  provisions  of  the  20th  Article  of  the  Eegulations  of 
1879  would  rule  the  case  {p). 

Art.  17.  If  two  ships,  one  of  which  is  a  sailing  ship,  and  the  "^^  "^  ^ 
other  a  steamship,  are  proceeding  in  such  directions  as  between 
to  involve  risk  of  collision,  the  steamship  shall  keep  out  J^^^^ 
of  the  way  of  the  sailing  ship.  shipe. 

This  is  the  same  as  Article  15  of  the.  former  Begulations. 

This  rule  renders  it  inciunbent  upon  a  steam  ship  to  do 
whatever  can  be  done  to  avoid  a  collision  (q).    It  has  been  held 


(n)  See  Ths  Black  JPrinee,  nomine 
The  General  Iron  Screw  Co,  y.  Mots, 
15  Moo.  P.  G.  G.  122  ;  The  Cleopatra, 
Swa.  136 ;  The  Conetiiutionf  nomine 
Dean  y.  Mark,  2  Moo.  P.  G.  G.,  N.  8. 
463  ;  The  Independence,  Lush.  277. 

ifl)  The  Velocity,  L.  R.,  3  P.  C.  44  ; 
The  Cologne,  L.  B.,  4  P.  G.  519 ;  The 
Niord,  L.  B.,  3  P.  G.  436.  AU  these 
cases  arose  with  reference  to  collisions 
in  tiie  Bayer  Thames,  but  similar  rules 
to  those  in  force  on  the  high  seas  under 
theB^fuIatlons  of  1863  seem  (probably, 
under  the  principle  laid  down  in  The 
Fifnenoord,  Swa.  374,  see  poH,  p.  606, 


note  {j) )  to  haye  been  held  to  apply. 
See  The  Oceano,  3  P.  D.  60,  which  is  a 
case  decided  on  a  similar  Article  con- 
tained in  the  Thames  Bye-laws  in 
force  in  1872.    See  Ai^>endiz,  p.  55. 

(p)  Poet,  p.  603.  See  The  Franconia, 
2  P.  D.  8 ;  The  Feckforton  Caetle,  3 
P.  D.  11.  See  also  The  Falkland,  Br. 
&  L.  204. 

(q)  The  Cityof  Antteerp,  L.  B.,  2 
P.  G.  25.  The  following  passage 
occurs  in  the  judgment  deliyered  in 
this  case : — '*  When  a  steamer  is  con- 
demned for  haying  omitted  to  do  some- 
thing which  she  ought  to  haye  done. 
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stesoiflhiD  to 
■Uoken  or 
•top  and 
roTcno* 


Optional 
steam  whistle 
signals. 


that  thiB  rule  applied  to  a  BteamBhip  towing  a  disabled  veBBel 
of  large  tonnage  against  a  etrong  head  wind  (p),  and  to  a  ateam 
tug  lying  to  (q). 

But  a  steamship  should  not  rashly  adopt  a  dedsive  move- 
ment  at  a  time  when  she  oannot  make  out  the  oourse  of  the 
approaching  vessel  (r). 

Abt.  18.  Every  steamship,  when  approaching  another  ship, 
so  as  to  involve  risk  of  ooUision,  shall  slacken  her  speed 
^  or  stop  and  reverse,  if  necessary. 

This  Artide,  with  a  slight  verbal  variation,  is  the  same  as  the 
first  part  of  Article  16  of  the  earlier  Regulations. 

It  would  seem  that  the  risk  of  collision  in  this  rule  means 
such  a  risk  of  collision  as  cannot  be  avoided  without  slacken- 
ing speed  or  stopping  and  reversing.  If  a  steamship  can 
obviously  avoid  the  risk  of  collision  by  porting  or  star- 
boarding, she  is  not  under  any  obligation  to  slacken  speed  or 
stop  and  reverse  («).  But  where  there  is  any  doubt  as  to  the 
ability  of  the  steamship  to  avoid  the  risk  by  other  means, 
it  is  her  duty  to  slacken  speed  or  stop  and  reverse  if  neces- 
sary {().  When  a  steamship  approaching  another  vessel  comes 
into  collision  with  her,  the  fact  of  the  collision  having  happened 
will,  in  nearly  all  cases,  be  regarded  as  proof  that  there  was  such 
a  risk  of  collision  as  rendered  it  incumbent  upon  the  steamer  to 
slacken  speed  or  stop  and  reverse  {u). 

Art.  19.  In  taking  any  course  authorized  or  required  by 

these  Eegulations,  a  steamship  under  way  may  indicate 

that  course  to  any  other  ship  which  she  has  in  sight  by 

the  following  signals  on  her  steam  whistie,  viz.: — 

One  short  blast  to  mean  ^^  I  am  directing  my  course  to 

starboard :" 


it  seems  jnst  to  require  dear  proof  of 
three  things  for  a  breach  of  this  rule ; 
three  things  mnst  be  proTed — first, 
that  the  thing  omitted  to  be  done  was 
cleanly  within  the  power  of  the  steamer 
to  do;  secondly,  tnat  if  done  it  would 
in  all  probabinty  have  prevented  col- 
lision ;  and  thirdHy,  that  it  was  an  act 
which  would  hare  oconrred  to  any 
officer  of  competent  skill  and  ex- 
perience in  command  of  the  steamer." 
Bee  also  The  Vpkupiez,  L.  B.,  1  P.  G. 
494. 

(p)  The  American  and  Syria^  L.  B., 
0  F.  G.  127.    See  TChe  Warrior^  L.  B., 


3  A.  &  E.  553. 

(q)  The  Jennie  8,  Barker^  L.  B.,  4 
A.  k  E.  456. 

(r)  The  Jamee  C,  Steveneon^  L.  B.,  5 
P.  U.  316 ;  The  General  Zee,  L.  B. 
Irish,  3  Eq.  165;  The  Jamee  WaU,  2 
W.  Bob.  270. 

(«)  Tfie  Jeemondj  L.  B.,  4  P.  G.  1. 

(t)  The  F^ankland,  L.  B.,  4  P.  G. 
529 ;  The  Jamee  C.  Steveneon,  L.  B., 
5P.G.  316;  The  CfreatEaeiem,Z Uoo. 
P.  G.  G.,  N.  S.  31 ;  Br.  &  L.  287. 

(u)  The  Khedive,  5  App.  Ga.  876, 
902. 
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Two  short  blasts  to  mean  ^^  I  am  directing  my  course 

to  port :" 
Three  short. blasts  to  mean  '^I  am  going  full  speed 

astern." 
The  use  of  these  signals  is  optional ;  but  if  they  are 
used,  the  course  of  the  ship  must  be  in  accordance  with 
the  signal  made. 
This  Article  is  new ;  but  the  signals  have  been  much  used  in 
American  waters  for  some  years. 


Art.  20.  Notwithstanding  anything  contained  in  any  pre-  Obligation  on 
ceding  Article,  every  ship,  whether  a  sailing  ship  or  a  2w^tolreep 
steamship,  overtaking  any  other,  shall  keep  out  of  the  o^^  oi  the 
way  of  the  overtaken  ship. 
This  rule  takes  the  place  of  Article  17  in  the  former  Begula- 
tions.    The  words  "  notwithstanding  anything  contained  in  any 
preceding  Article"  are  new.    By  the  force  of  these  words,  this 
rule  where  it  applies  displaces  the  operation  of  any  of  the  earlier 
Articles  inconsistent  with  it  {x). 

Abt.  21.  In  narrow  channels  every  steamship  shall,  when  it  R^e  of 
is  safe  and  practicable,  keep  to  that  side  of  the  fairway  ^^1^^  ^  ^ 
or  mid-channel  which  lies  on  the  starboard  side  of  such  o*^MmeJ«« 
ship. 
This  Article  contains,  in  substance,  the  same  provisions  as  were 
by  virtue  of  the  297th  section  of  the  Merchant  Shipping  Act, 
1854,  in  force  prior  to  1882,  with  respect  to  steamships  "  when 
navigating  "  narrow  channels  (y). 


(x)    See  supraf  p.  601. 

(y)  The  297th  sect,  of  the  M.  S. 
Act,  1854,  was  held  in  the  Privy 
Gounoil  to  he  applioahle  -under  or- 
dinary droumstanoes  to  veesels  in 
tow.  Th^  La  Flata,  Swa.  220,  298. 
It  wa8  also  held  that  the  oostom  of  a 
partionlar  riyer  oould  not  he  set  up  as 
an  excuse  for  disoheying  the  proyisionfl 
of  that  section.  The  Vnitjfy  Swa.  101 ; 
Th^  Sand  of  JProvidenee,  Swa.  107 ;  see 
also  The  Mmrod,  16  Jurist,  1201 ;  and 
The  Sylphf  2  Spks.  75,  decided  under 
a  simiUr  proYision  in  the  14  &  15  Vict. 
e.  79.  For  other  cases  decided  on  the 
M.  S.  Act,  1854,  s.  297,  see  Appendix, 
p.  oooxxix,  note  (/).  In  a  preyious 
statute  (9  &  lOViot.  o.  100),  the  words 


<<  due  regard  heing  had  to  the  tide  and 
the  jpositiun  of  each  vessel  in  such 
tide  ^  were  added  to  the  rule,  hut  this 
additional  proTision  was  designedly 
removed  hy  the  Legifllature.  The  Sylph, 
2  Spks.  75.  The  channel  or  water  be- 
tween the  Bell  buoy  and  the  buoys  of 
the  Queen's  Channel  leading  to  the 
port  of  Liverpool  was  held  not  to  be 
a  narrow  channel  within  the  mean- 
ing of  the  297th  section  of  the  M.  S. 
Act,  1854  (The  Meander,  Br.  &  L.  29); 
but  it  is  now  provided  by  the  37  &  38 
"N^ct.  c.  52  (poet,  p.  607),  that  a  similar 
rule  to  that  contained  in  this  section 
shidl  apply  to  the  sea  channels  of  the 
Biver  Mersey  as  there  defined.     . 
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What  lOiips  to 
keep  their 


Bangenof 
naTigation, 
and  Bpecial 
oiromnBtanoes 
toberegarded. 


Art.  22.  Where  by  the  above  Bules  one  of  two  shipe  is  to 
keep  out  of  the  way,  the  other  shall  keep  her  oourse  (s). 

This  is  substantially  the  same  as  Article  18  of  the  old  Begfu- 
lations,  and  in  effect  it  is  identical.  This  Article  is  the  necessary 
consequence  of  the  rules  laid  down  in  Articles  16  and  17  (a),  be- 
cause while  the  obligation  of  keeping  out  of  the  way  is  cast  upon 
one  of  the  two  approaching  ships,  and  the  ship  charged  with  that 
obligation  is  allowed  to  keep  out  of  the  way  in  whatever  manner 
she  may  think  best,  it  is  obvious  that  it  would  embarrass  her 
movements  if  she  were  to  be  left  in  doubt  as  to  the  course  to  be 
followed  by  the  vessel  she  is  seeking  to  avoid.  But  important 
as  the  rule  is,  it  is  one  which  it  is  sometimes  difficult  to  carry 
out  in  practice,  because  for  a  vessel  to  hold  her  oourse  when 
the  approaching  vessel  neglects  to  keep  out  of  the  way,  may  be 
to  run  into  certain  danger.  As  we  shall  see  hereafter,  however, 
by  the  operation  of  the  next  Article,  a  vessel  is  not  bound  to 
continue  to  keep  her  course  when  it  becomes  obvious  that  to 
do  so  woidd  bring  about  a  collision,  which  might  be  avoided  if 
she  altered  her  course.  Thus  it  has  always  been  held  that  at 
the  last  moment  a  vessel  may  alter  her  course  to  avoid  a  collision, 
or  to  ease  the  blow  (6). 

Art.  23.  In  obeying  and  construing  these  roles  due  regard  shall 

be  had  to  all  dangers  of  navigation ;  and  to  any  special 

circumstances  which  may  render  a  departure  from  the 

above  rules  necessary  in  order  to  avoid  immediate  danger. 

This  is  in  substance  the  same  as  Article  19  of  the  former 

Regulations. 

This  rule  only  justifies  a  departure  from  the  preceding  rules 
in  exceptional  cases  where  such  departure  is  necessary  in  order  to 
avoid  immediate  danger  (c) ;  and  where  a  vessel  seeks  to  justify 
such  a  departure  the  onus  of  proving  that  circumstances  existed 
to  render  the  departure  necessary  rests  with  her  (</).     But 


(x)  As  to  the  meaning  of  the  phrase 
''keep  her  cx>iirBe,"  see  The  VeloeiUj^ 
L.  R.,  3  P.  C.  44  ;  Tht  Niord,  L.  R., 
3  P.  C.  486;  The  Ranger,  L.  R.,  4 
P.  G.  619 ;  The  Elizabeth  Jcnkine,  L.  R., 
1  P.  G.  601 ;  The  Great  Eaetemy  3  Moo. 
P.  G.  G.,  N.  S.  31 ;  Br.  &  L.  287; 
The  Marmion,  1  Asp.  Mar.  Law  Gases, 
412  ;   The  Falkland,  Br.  &  L.  204. 

(a)  Supra,  p.  601. 

(b)  The  Lady  Ann,  16  Jnr.  18;  77w 
T'irirf,  7  No.  Ca.  127  ;  The  General  Lee, 


L.  R.  Irish,  3  Eq.  166.  See  also  The 
BytoeU  Castle,  4  P.  D.  219 ;  JSU  Khedive^ 
nomine  Stoomvaart  Maateehappy  2fieder» 
landY.  P.#0.i$team.a».,6  App.Ga.876. 

{e)  The  Elisabeth  Jenkins,  L.  R.,  1 
P.  C.  601 ;  The  Great  Eastern,  3  Moo. 
P.  C.  C.  (N.  S.)  31 ;  Br.  &  L.  287;  The 
Moderation,  nomine  Dryden  ▼.  AlUx,  1 
Moo.  P.  G.  G.  628. 

(d)  The  Concordia,  L.  R.,  1  A.  ft  E. 
93 ;  The  Spring,  L.  R.,  1  A.  ft  £.  99 ; 
The  Velasquez,  L,  R.,  1  P.  G.  494 ;   The 
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where  oiroumBtanoes  exist  wliich  make  it  certain  that  a  vessel, 
by  adhering  to  the  Begnlations,  will  bring  about  a  collision, 
whilst  by  a  departure  from  the  Begulations  the  collision  may 
certainly  be  avoided,  it  is  the  duty  of  a  vessel  to  depart  from 
the  Eegulations  {g). 

No  Ship,  under  any  circumstances,  to  neglect  proper  Precautions. 

Akt.  24.  Nothing  in  these  rules  shall  exonerate  any  ship,  or  Freoaations 
the  owner,  or  master,  or  crew  thereof,  from  the  conse-  J^^^^J  ^ 
quences  of  any  neglect  to  carry  lights  or  signals,  or  of  ^^^' 
any  neglect  to  keep  a  proper  look-out,  or  of  the  neglect  ^^^' 
of    any  precautions  which   may  be  required    by  the 
ordinary  practice  of  seamen,  or  by  the  special  circum- 
stances of  the  case. 
This  Article  is  identically  the  same  as  Article  20  of  the  former 
Begulations.    The  object  of  this  Article  is  to  make  it  clear  that 
the  Begulations  are  not  intended  to  form  a  complete  code  pre- 
scribing the  duty  of  vessels  under  all  circumstances,  but  that  the 
precautions  required  by  the  ordinary  practice  of  seamen  are  to 
be  observed  in  addition  to  the  rules  laid  down  by  the  Begula- 
tions {h). 

Reservation  of  Rules  for  Harbours  and  Inland  Navigation, 
Art.  25.  Nothing  in  these  rules  shall  interfere  with  the  liooalhar- 
operation  of  a  special  rule,  duly  made  by  Local  Authority,  inland 

navigation 
Great  Eastern,  3  Moo.  P.  G.  C,  N.  S.      depart,  and  mufit  depart,  from  a  rale  if  rules  not 

31 ;  The  John  Btsddle,  5  No.  of  Gas.  you  see  with  perfect  clearness  almost  guperaeded. 
387,  in  the  judgment  in  which  case  amounting  to  certainty  that  adhering 
is  ^e  following  passage : — **  But  all  to  the  rule  wiU  bring  about  a  collision 
rules  are  framed  for  the  benefit  of  and  violating  a  rule  wiU  avoid  it ;  and, 
ships  navigating  the  seas,  and,  no  indeed,  this  is  provided  for  by  the  19th 
doubt,  drciunstances  will  arise  in  which  Article."  To  the  same  effect  is  the 
it  would  be  perfect  folly  to  attempt  to  following  passage: — ''No  one  can 
cany  into  execution  every  rule  how-  deny  the  truth  of  that  proposition,  put 
ever  wisely  framed.  It  is  at  the  same  broadly,  that  yon  have  no  right  to 
time  of  the  greatest  possible  import-  stand,  in  a  difficulty,  upon  a  right, 
ance  to  adhere  as  closely  as  possible  though  it  may  be  a  perfectly  good 
to  established  rules,  and  not  to -allow  righ^  obstinately,  recklessly,  and  re- 
a  deviation  from  them  unless  the  cir-  ^:dle8S  of  the  safety  of  others.  .  .  . 
oumstances  which  are  alleged  to  have  But,  in  common  justice,  when  charg^g 
rendered  such  deviation  necessary  are  a  vessel  with  inactivity  and  not  adopt- 
most  distinctly  proved  and  established;  ing  measures  to  avoid  a  collision,  we 
otherwise  vessels  would  always  be  in  must  be  satisfied  that  the  master  of 
doubt  and  doing  wrong."  See  also  the  vessel  so  charged  was  perfectly 
The  Khedive,  6  App.  Gas.  876,  and  The  convinced  of  the  imminent  danger  of 
Immagenda  Sara  Claeina,  7  No.  of  Ga.  a  collision  taking  place,  and  had  it  in 
685 ;  S.  C*  on  appeal,  nomine  Vaux  v.  his  power  to  adopt  a  safe  measure  to 
Shefer,  8  Moo.  P.  G.  G.  75.  avoid  the  collision."  TheEmUy,  Holt's 
Q)  The  Hope,  1  W.  Bob.  157 ;  The  Rule  of  the  Road,  p.  217 ;  The  In- 
Blenheim,  I  S]p]sa,2S9;  TheIda,2Td&T.  dependence.  Lush.  270.  But  see  The 
Law  Gas.  414,  and  the  judgment  in  Byfoged  Christiansen,  4  App.  Ga.  669. 
The  Anglo-Indian,  2  Mar.  Law  Gas.  239,  (A)  See  The  Oeeano,  3  P.  D.  60  ;  and 
where  Dr.  Lushington  said,  *  *  You  may  the  cases  referred  to  post,  p.  611, 
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xelatiTe  to  the  lumgatum  of  anybarboor,  riTer,  or  inland 

nayigfttion. 
The  effect  of  thia  role  aeema  to  be  to  make  local  regolationa 
in  the  waten,  for  wbicb  they  aie  in  force,  sapersede  the  general 
BegnlationB.  It  seema  to  have  been  framed  hj  way  of  pre- 
caution leat  any  conflict  shonld  arise  between  the  general 
BegnlationB  and  regulations  made  by  any  local  authority 
relative  to  the  navigation  of  the  waters  under  the  jurisdiction 
of  such  local  authority.  Provisions  similar  in  effect  to  this  role 
are  contained  in  the  Slst  section  of  tHe  M.  S.  Act,  1862. 

The  rules  in  force  relative  to  the  navigation  of  harbours, 
rivers,  and  inland  navigations  will  be  discussed  hereafter  (<'). 


SftTingfor 
•Ution  light! 
forihipsof 
war  and  shipf 
Qnder  oawroj. 


Special  Lights  for  Squadrons  and  Convoys. 

Art.  26.  Nothing  in  these  rules  shall  interfere  with  the 
operation  of  any  special  rules  made  by  the  G-ovemment 
of  any  nation  with  respect  to  additional  station  and 
signal  lights  for  two  or  more  ships  of  war,  or  for  ships 
suling  under  convoy. 
This  Article  is  new.    The  Eegulations  for  preventing  col- 
lisions at  sea  have  never  been  held  to  be  bindiog  by  force  of 
law  upon  Queen's  ships,  although  instructions  containing  the 
same  rules  as  the  Begulations  for  the  time  being  in  force  are 
issued  from  time  to  time  by  the  Commissioners  of  the  Admiralty 
for  the  guidance  of  the  officers  in  charge  of  such  ships  (Jc). 

Ships  of  war  of  foreign  nations,  when  they  have  submitted 
themselves  to  the  jurisdiction  of  the  Admiralty  Court,  have  it 


(0  8ee  infra,  p.  609. 
■     bhe 


There  are 
nmny  riyen  in  the  United  Kinffdom 
where  no  such  ralea  as  thoae  rehired 
to  in  the  abore  Article  are  in  force. 
In  the  ease  of  a  oollirion  in  these  rivets 
it  ia  diffionlt  to  determine  at  what 

Soint  the  BegnlationB  for  preventing 
oUisionB  at  Sea  cease  to  be  applicable. 
Where  a  ccdliBion  oocurred  in  the  River 
Humbw  near  the  Flat  Holme  Sand 
between  two  steamshipsi  one  of  which 
had  her  side  lipphts  obscured  contrary 
to  the  Regfulations  for  preventinflr  col- 
lisions at  sea,  it  was  held  by  the  Privy 
Council,  no  evidence  having  been 
gpiven  of  anylocal  regpilations  appli- 
cable to  the  Humber,  that  the  steam- 
ship whose  side-lights  were  so  ob- 
sonred  was  in  &nlt  for  the  collision 
under  the  provisions  of  the  17th  sec- 
tion of  the  M.  S.  Act,  1873,  on  the 
ground   ol  her  having  infringed  a 


regfnlation  made  under  the  M.  8. 
Act,  1862,  within  the  terms  of  that 
section.  The  Oermania,  F.  G.  June  17, 
1876.  See  also  The  SwtmUmd,  2  Spks. 
107.  As  to  the  effect  of  ouBtomaiy 
rules  with  respect  to  the  navigation  of  a 
particular  river,  see  TheFifne9toord^  Swa. 
874,  where  it  was  held  that  although 
the  provisions  of  the  M.  S.  Act,  1854, 
were  not  applicable  to  foreign  ships 
in  the  Thunes,  yet  that  the  Coiut 
would  presume  that  a  onstomazr  course 
of  navigation  emanated  from  the  rules 
of  navigation  contained  in  that  statute, 
and  that  that  course  was  binding  on 
foreign  ships.  See  also  The  SmymSj 
nomine  The  Imperial,  ^.  Domh^mm 
Steam  Navigation  Co,  ▼.  The  Oreei  and 
Oriental  Steam  Navigation  Cb.,  2  Moo. 
F.  C.  C,  N.  S.  447. 

(k)  See  nipra,  p.  688,  note  (r)« 
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seems  always  oonsented  to  be  judged  by  fhe  Eegulations  appli- 
cable to  merchant  ships  (k). 

In  order  to  enf oroe  a  oomplianoe  with  the  above  Begulations  lirsFEonoN  of 
for  preventing  ooUisions  at  sea,  on  the  masters  and  owners  of  liqhtb,  bto. 
British  ships,  the  Merchant  Shipping  Act,  1862,  provides,  by 
sect.  30,  that  surveyors  or  other  persons  appointed  by  the  Board 
of  Trade  may  inspect  any  ship  for  the  purpose  of  seeing  that  she 
is  properly  provided  with  lights  and  fog  signals;  and  that  if  the 
surveyor  finds  that  she  is  not  properly  provided  in  these  respects, 
he  shall  give  notice  in  writing  to  the  master  or  owner,  pointing 
out  the  deficiency,  and  also  what,  in  his  opinion,  is  requisite  in 
order  to  remedy  it.  Every  notice  so  given  must  be  communi- 
cated to  the  collector  of  customs  at  any  port  from  which  the 
ship  seeks  to  clear,  or  at  which  her  transire  is  to  be  obtained, 
and  no  collector  of  customs  to  whom  such  a  communication  has 
been  made  may  clear  the  ship  or  grant  her  a  transire  without 
a  certificate  signed  by  one  of  the  surveyors  of  the  Board  of 
Trade  that  she  is  properly  provided  with  lights  and  fog  signals 
in  pursuance  of  these  regulations  (/). 

By  the  Mersey  Sea  Channels  Act,  1874  (37  &  38  Vict.  c.  52),  Rboot^ns 
special  regulations  are  enacted  for  preventing  collisions  in  the  xNoGoLLxsEoirs 
sea  channels  leading  to  the  Eiver  Mersey,  and  it  is  provided  ™  ™"  ^^^^ 
that  any  general  regulations  for  preventing  collisions  at  sea  for  Ohanvbu. 
the  time  being  in  force  under  the  provisions  of  the  Merchant 
Shipping  Acts  shall  be  construed  as  if  the  following  regulations 
were  added  thereto ;  that  is  to  say : — 

1.  Every  steamship,  and  every  vessel  in  tow  of  any  steam- 

ship, when  navigating  in  the  sea  channels  or  ap- 
proaches to  the  Biver  Mersey  between  the  Bock  light- 
house, and  the  furthest  point  seawards  to  which  such  sea 
channels  or  approaches  respectively  are  for  the  time  being 
buoyed  on  both  sides,  shall,  whenever  it  is  safe  and 
practicable,  keep  to  that  side  of  the  fairway  or  mid- 
channel  which  lies  on  the  starboard  side  of  such  steam- 
ship or  vessel  in  tow  (m). 

2.  Every  ship  at  anchor  in  the  said  sea  channels  or  approaches 

within  the  limits  aforesaid  shall  carry  the  single  white 

(Ar)  See  The  Lord  Bffrm,  Adm.  Dir.  of  Surrey  from  a  refusal  to  grrant  thia 

Not.  10,  1879.  certificate,  see  the  M.  S.  Act,  1876, 

(Q  See  Appendix, '*  Forms,"  No.  46,  s.  14,  and  tupra^  p.   39,  and  infra, 

where  the  form  of  the  certificate  is  Chap.  XI.,  Passenoebs. 
printed.    As  to  the  appeal  to  a  Court         (m)  Appendix,  p.  cccxxYiii. 
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light  presoribed  by  Article  7  (n)  of  the  General  Begulo- 
tiona  for  preyentiDg  collisions  at  sea,  made  under  the 
authority  of  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  at  a  height  not  exceeding  twenty  feet  above 
the  hull,  suspended  from  the  f orestay  or  otherwise  near 
the  bow  of  the  ship  where  it  can  be  best  seen ;  and  in 
addition  to  the  said  light,  all  ships  having  two  or  more 
masts  shall  exhibit  another  similar  white  light  at  double 
the  height  of  the  bow  light  at  the  main  or  mizzen-peak, 
or  the  boom  topping  lift,  or  other  position  near  the  stem, 
where  it  can  be  best  seen  (o). 

BaaxTLATioHB  By  virtue  of  the  3rd  and  5th  sections  of  the  Dockyard  Ports 
tabdPostb!  Begulation  Act,  1865,  the  Queen  in  Council  is  empowered  to 
define  the  limits  of  any  dockyard  port  ( j^),  and  to  make  regula- 
tions for,  amongst  other  things,  the  prohibiting  the  mooring  or 
anchoring  of  vessels  so  as  to  obstruct  the  navigation  of  the  port, 
and  the  navigating  of  vessels  in  any  part  of  the  port  at  a  greater 
speed  than  is  specified  in  such  Regulations. 

It  is  provided  by  sect.  7  of  the  same  act  that  in  relation  to 
any  dockyard  port  it  shall  be  lawful  for  her  Majesty  in  Council, 
by  Order  in  Council,  on  the  joint  recommendation  of  the 
Admiralty  and  the  Board  of  Trade,  to  make  rules  concerning 
the  lights  or  signals  to  be  carried  or  tised,  and  the  steps  for 
avoiding  collisions  to  be  taken  by  her  Majesty's  vessels  and 
other  vessels  navigating  the  waters  of  the  port  and  of  the 
approaches  thereto;  and  such  rales  shall,  with  respect  to  her 
Majesty's  vessels  and  other  vessels  navigating  those  waters,  have 
the  same  effect  as  if  they  had  been  regulations  originally  con- 
tained in  Table  C.  in  the  schedule  to  the  Merchant  Shipping 


(n)  See  Order  in  Council  of  the  9th 
of  Janoaiy,  1863,  Schedule  Art.  7 
(Appendix,  p.  40). 

(o)  If  theeeregxilatlons  are  infringe, 
and  it  is  proved  that  the  inf rins^ement 
miffht  possibly  have  contributed  to  the 
oollision,  the  same  consequences  will 
follow  as  if  a  similar  infnn^ement  of 
the  regulations  for  preventing  colli- 
sions in  force  under  the  M.  S.  Acts 
had  taken  place,  and  the  ship  guilty 
of  the  infringement  wiU  be  deemed 
in  fault  for  the  collision,  under  the 
M.  S.  Act,  1873,  8.  17.  See  The  Lady 
Dowfuhire^  4  P.  D.  26;  and  post, 
p.  628,  note  (y). 

(/»)  28  &  29  Vict.  c.  125;  Appen- 


dix, p.  cdx.  The  act  in  sect.  2  defines 
"dockyard  port'*  to  mean  any  port, 
harbour,  haven,  roadstead,  sound, 
channel,  creek,  bay  or  navigable  river 
of  the  United  Elingdom,  in,  on  or  near 
which  her  Majesty  has  or  shall  have 
any  dock,  dodcyard,  steam  factory, 
ytud,  victualliDg  yard,  arsenal,  wharf, 
or  mooring.  The  same  section  of  the 
act  defines  "vessel''  to  include  ship, 
boat,  lighter  and  craft  of  every  kind, 
however  propelled ;  and  sects.  8  and  9 
proyide  for  the  printing  by  the  Ad- 
miraltv  of  copies  of  aU  Orders  in 
Council  under  the  act,  and  for  their 
publication  and  admission  in  evidence. 
See  Appendix,  pp.  cdx,  odzi. 


N 
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Act,  18629  or  were  regtilatioiifl  duly  substituted  foir  the  same, 
and  as  if  such  original  or  substituted  regxdations  applied  to  her 
Majesty's  vessels  as  well  as  to  other  vessels  (q). 

Several  Orders  in  Council  have  been  issued  under  this  act. 
All  of  them  have  apparently  been  issued  under  the  8rd  and  5th, 
and  not  under  the  7th  section,  of  the  act.  Some  of  such  Orders 
in  Council  contain  provisions  as  to  the  speed  at  which  steam 
ships  may  be  navigated  within  the  limits  of  the  dockyard  ports 
to  which  they  relate  (r). 

By  the  Merchant  Shipping  Act,  1862,  sect.  81,  it  is  provided  Rules  as  to 
that  all  rules  concerning  lights  or  signals  to  be  carried  by  vessels  siQVAiais 
navigating  any  harbour,  river,  or  other  inland  navigation,  or  Haeboubs, 
concerning  the  steps  for  avoiding  collision  to  be  taken  by  such  Inland 
vessels,  which  have  been  or  are  hereafter  made  under  the  autho-  NAYiaA-noNs. 
rity  of  any  local  act,  are  to  continue  in  full  force  notwith- 
standing the  provisions  of  the  Merchant  Shipping  Act,  1862  («). 

And  by  sect.  32  of  the  same  act  it  is  provided  that  in  the  case  Under  local 
of  any  harbour,  river,  or  other  inland  navigation  for  which  such  ^  ' 
rules  are  not  and  cannot  be  made  under  the  authority  of  any  local 
act,  the  Queen  in  council  may,  upon  application  from  the  harbour  jjnd&r  Orders 
trust  or  body  corporate  owning  or  exercising  jurisdiction  there,  ^  CoimciL 
or  from  the  persons  interested  in  the  navigation,  make  rules  con-' 
coming  the  lights  or  signals  to  be  carried,  and  the  steps  for  avoid- 
ing collision  to  be  taken,  by  vessels  navigating  such  waters;  and 
these  rules,  when  made,  are,  so  far  as  regards  vessels  navigating 
such  waters,  to  have  the  same  effect  as  if  they  were  regulations 
contained  in  the  schedule  to  that  act  {t). 

The  Thames  Conservancy  Acts,  1857  and  1864,  provide  that  Begulations 
the  Conservators  of  the  Eiver  Thames  shall  have  power  to  make  ^uot  of*the 
bye-laws  for  the  regulation,  management,  and  improvement  of  RiverThames; 
the  Eiver  Thames  and  the  navigation  thereof,  and  to  impose 
penalties  for  the  breach  of  such  bye-laws,  and  that  all  bye-laws 
so  made  shall  not  have  any  force  unless  and  until  they  are 
allowed  by  her  Majesty  in  Council  (m). 

In  pursuance  of  these  powers,  bye-laws  for  the  regulation  of 

(r)  The  dates  of  the  earlier  Orders  (<)  See  the  26th  Article  of  the  Rega- 

in Council  in  question  wiU  be  found  in  ,  lations  of  1879,  mproy  p.  605. 
the  Appendix,  p.  48.     A  more  recent  {t)  See  infra^  p.  610. 

Order  in  Council,  dated  July,  1878,  («)  20  &  21  Vict.  c.  cxlvii,  s.  47;  27 

has    been  issued    in  relation  to  the  &  28  Vict.  c.  113,  s.  31.    See  Appen- 

dockyard  port  of  Portland.     (Supple-  diz,  p.  60. 
xnentary  Appendix,  p.  184.) 

M.P.  B  B 
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of  the  Rivera 

Tjneand 

Tees; 


of  the  River 
Meney. 


the  navigation  of  the  Biver  Thames  have  been  from  time  to  time 
made  by  the  ConflerratorSy  and  approyed  by  the  Queen  in  ooimcil, 
and  are  now  in  foroe  (tr) .  Suoh  bye-lawB  provide,  amongst  other 
things,  for  the  lights  and  fog  signals  to  be  carried  or  used  by 
steamships,  sailing  ships  and  barges  navigating  the  river  (2;); 
the  speed  at  which  steam  vessels  may  proceed  (y) ;  the  course  and 
mode  of  navigation  in  different  portions  of  the  river  (s),  and  the 
rules  for  preventing  collisions  to  be  observed  by  sailing  vessels 
and  steam  vessels  overtaking  or  approaching  other  vessels  (6f), 
within  the  jurisdiction  of  the  Conservators. 

Bye-laws  have  been  made  by  the  Tyne  Improvement  Com- 
missioners and  by  the  Conservators  of  the  Eiver  Tees,  and  are 
now  in  force,  providing  for  the  lights  to  be  carried  and  the 
speed  allowed  to  be  maintained,  and  the  steps  for  avoiding  colli- 
sions to  be  taken,  by  vessels  navigating  the  Eivers  Tyne  and 
Tees  respectively  (J). 

In  pursuance  of  the  powers  given  by  the  32nd  section  of  the 
Merchant  Shipping  Act,  1862  (c),  regulations  approved  by  an 


(tr)  See  Appendix,  pp.  60 — 60,  and 
Supplementary  Appendix,  pp.  184 — 
I80,  where  theee  bye-laws,  together 
with  the  Orders  in  Council  approving 
them,  are  printed.  These  bye-laws 
provide  that  any  person  inmnging 
them  shaU  be  Uable  to  a  •peodlty 
of  not  exceeding  6/.  See  Order  in 
Council  of  the  6th  of  February,  1872, 
Sched.  Art.  72  (Appendix,  p.  67) ; 
Order  in  Council  of  the  17th  of  lifarch, 
1875,  Sched.  Art.  9  (Appendix,  p.  69) ; 
Order  in  Council  of  the  1 1th  of  July, 
1877,  Sched.  Art.  7  (Appendix,  p.  60) ; 
and  Order  in  Council  of  the  18tii  of 
March,  1880,  Sched.  Art.  30  (Supple- 
mentary Appendix,  p.  188.) 

{x)  See  Order  in  Coimcil  of  the  18th 
of  March,  1880,  Sched.  Arts.  4—10, 
12,  13,  28  (Supplementary  Appendix, 
pp.  186,  186,  187) ;  and  Order  in 
(jounoil  of  the  17th  of  March,  1876, 
Sched.  Arts.  2,  3,  as  to  special  lights 
for  barges  navigating  the  river.  (Ap- 
pendix, p.  68.) 

{v)  See  Order  in  Council  of  the  18th 
of  March,  1880,  Sched.  Arts.  3,  11,  14, 
16  (Supplementary  Appendix,  pp.  186, 
186).  See  also  The  Satavier,  1  Spks. 
378  ;  nomine  The  Netherlands  SUatmhip 
Co,  y.  Styles,  9  Moo.  P.  C.  C.  286. 

iz)  See  Order  in  Council  of  the  6th 
Februaiy,  1872,  Sched.  Arts.  13—20 


(Appendix,  pp.  68,  64);  Order  in 
OounoU  of  the  17th  of  March,  1875, 
Sched.  Art.  6  (Appendix,  p.  68) ;  Order 
in  Council  of  the  11th  of  July,  1877, 
Sched.  Arts.  2,  3, 4  (Appendix,  p.  60). 
See  also  The  Margaret,  6  P.  D.,  C.  A. ; 
Elmore  y.  Hunter,  3  C.  P.  D.  116. 

ia)  See  Order  in  Council  <rf  the  18th 
of  March,  1880,  Sdied.  Arts.  14  —  27 
(Supplementary  Appendix,  pp.  186, 
187).  As  to  uie  oonstniction  of  these 
Articles,  see  The  Oeeano,  3  P.  D.  63. 

(b)  The  bye-laws  now  in  force  relat- 
ing to  the  Ittver  Tyne  are  made  under 
the  powers  conferred  by  the  Biver  l^e 
Improvement  Acts,  1850,  1857,  1861, 
ana  the  Harbour,  Bocks  and  Piers 
Clauses  Act,  1847  (Supplementary  Ap- 

gmdix,  p.  141),  and  are  dated.  12th 
ecember,  1867.  The  River  Tees  Con- 
servancy bye-laws  (dated  5th  Septem- 
ber, 1870)  are  made  under  the  Tees 
Conservancy  Act  (30  &  31  Vict.  c.  1, 
ss.  46,  53,  55),  and  the  Harbours, 
Docks  and  Piers  Clauses  Act,  1847 
(Supplementary  Appendix,  p.  141). 

{e)  Supra,  p.  609.  See  Supplemen- 
tal^ Appendix,  '*  Orders  in  Council," 
p.  i98a. 

Orders  in  Council  under  the  same 
section  are  also  in  foroe  in  relation  to 
the  Bridgwater  Navigation  and  .the 
Mersey  and  Irwell  Navigation.    See 
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Order  in  Council  of  the  6th  of  Jamiary,  1881,  have  been  made 
on  the  application  of  the  Mersey  Docks  and  Harbonr  Board, 
and  are  now  in  force,  concerning  the  lights  and  signals  to  be 
carried,  and  the  steps  for  avoiding  collisions  to  be  taken,  by 
vessels  navigating  the  Eiver  Mersey.  These  regulations  provide 
that  all  vessels  exceeding  ten  tons  while  navigated  or  anchored 
or  moored  in  the  Eiver  Mersey  must  observe  and  obey  the  above- 
mentioned  Begulations  for  the  prevention  of  collisions  at  sea  {d)^ 
with  certain  exceptions  and  additions  specified  in  the  Order  in 
Council  in  question,  and  relating  to  the  lights  to  be  exhibited  by 
vessels  in  motion  or  at  anchor  (^). 
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We  have  already  noticed  that  the  precautions  required  by  the  Pbeoautions 
ordinary  practice  of  seamen  must  still  be  observed.    Thus  a  ^^^  ^^ 
vessel  may  be  held  to  be  in  fault  for  not  lowering  her  peak,  or  PaA.oricB  op 
for  not  letting  go  her  fore  sheets,  or  for  not  backing  her  yards 
where  by  such  means  a  collision  might  have  been  avoided  ( /) .   In 
a  fog  there  must  be  sufficient  force  to  alter  the  helm  quickly  (g). 
It  is  incumbent  upon  a  vessel  under  way  to  keep  a  proper 
look-out.     A  hand  should  be  stationed  on  the  look-out  at  the 
fore  part  of  the  vessel  who  should  not  have  his  attention  dis- 
tracted by  any  other  duty  (A).     A  large  vessel  proceeding  under 
steam  in  a  crowded  channel  should,  it  seems,  have  more  than 
one  hand  forward  on  the  look-out  (»).    It  is  the  duty  of  a  vessel 
to  proceed  at  no  greater  speed  than,  having  regard  to  the  cir- 
cumstances in  which  she  is  beiing  navigated,-  will  enable  her  to 
avoid  collision  with  other  vessels  (J). 

A  vessel  under  way,  whether  a  steam-ship  or  a  sailing  ship, 
must  keep  clear  of  a  vessel  at  anchor  unless  prevented  by 
inevitable  accident  {k).    A  vessel  at  anchor  or  at  moorings  in 


Appendix,  <*  Orders  in  Oooncily"  pp. 
4o,  48.  As  to  the  regulations  nndier 
which  the  navigation  of  the  River 
Danube  is  conducted,  see  Appendix, 
p.  48. 

(d)  Supra,  p.  687. 

\e)  See  Supplementary  Appendix, 
p.  198a. 

(/)  The  Lady  Anne,  lb  Sja,l%\  The 
Marpetia,  L.  B.,  4  P.  G.  212 ;  The 
James,  Swa.  60. 

(g)  The  Europa,  14  Jur.  627. 

(A)  The  Diana,  1  W.  Rob.  181 ;  The 
Vietoria,  6  No.  of  Ga.  179  ;  The  Bata- 
vier,  nomine  The  Netherlands  Steam  Boat 
Company  v.  Stylesy  1  Spks.  378  ;  9  lifoo. 


P.  G.  G.  286.  See  also  The  Iron  Duke, 
4  No.  Ga.  101. 

(i)  The  Transit,  nomine  The  Gianni" 
banta,  1  P.  D.  283.  As  to  a  look-out 
astern,  see  The  Earl  Spencer,  L.  R., 
4  A.  &  E.  431 ;  The  City  of  Brooklyn, 
1  P.  D.  276. 

U)  The  Perth,  3  Hagg.  414 ;  The 
Gazelle,  2  VT.  Rob.  515 ;  The  Europa, 
14  Jur.  630 ;  The  Great  Eastern,  Br.  & 
L.  291 ;  The  Vivid,  Swa.  92;  The  Earl 
Speneer,  ubi  supra.  As  to  the  duty  of 
vessels  during  a  fog,  see  supra,  698. 

(*)  The  Batavier,  2  W.  Rob.  407 ; 
The  Victoria,  3  W,  Rob.  62;  The 
Girolamoy  3  Hagg.  173. 
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harboiir  in  threatening  weather  Bhould  have  an  anchor  watoh 
ready  to  tend  the  yessel  in  ease  of  emergency.  It  is  the 
duty  of  those  in  charge  of  a  vessel  at  anchor  to  take  all  proper 
precautions  against  dragging,  or  drifting  with,  her  anchor;  and 
a  vessel  coming  to  anchor  in  the  vicinity  of  other  vessels  must 
see  that  all  is  clear  and  must  bring  up  in  a  safe  berth  (/). 

Where  a  reasonable  notice  has  been  given  of  an  intended 
launch  it  is  the  duty  of  passing  vessels  to  avoid  coming  into 
collision  with  the  vessel  launched  (m).  A  vessel  in  stays  is 
almost  in  the  predicament  of  a  vessel  at  anchor,  and  it  is  the 
duty  of  a  ship  near  her  to  give  her  room  (n).  When  vessels 
are  beating  to  windward  in  company  and  the  leading  ship  puts 
about  at  the  edge  of  a  shoal,  it  is  the  duty  of  the  following 
vessel  to  put  about  at  the  same  time  (o).  Where  a  sailing 
vessel  navigating  near  another  is  close-hauled,  and  it  becomes 
necessary  for  her  to  pass  from  one  tack  to  the  other,  she  ought 
to  effect  the  change  from  one  tack  to  another  by  tacking  and 
not  by  wearing,  unless  she  has  sufficient  sea-room  for  the  pur- 
pose of  wearing,  or  special  circumstances  exist  rendering  the 
latter  manoeuvre  the  preferential  one  {p). 

The  shipowners  are  liable  for  the  negligent  and  improper  acts 
of  the  master  and  crew  whilst  acting  within  the  scope  of  their 
employment  {q).  Where  a  vessel  is  chartered  the  liability  of 
the  shipowner,  in  respect  of  a  collision  caused  by  the  tortious 
or  negligent  acts  of  the  crew,  depends  upon  whether  or  not  they 


(Q  The  riadda,  2  P.  D.  34;  ^^ 
Volcano,  2  W.  Rob.  337 ;  TJie  Loch- 
HhOf  nomine  Follok  v.  M^Alpin,  7 
Moo.  P.  C.  C.  427;  The  TeUgraph, 
nomine  Valentine  y.  Cleugh,  8  Moo. 
P.  C.  C.  167 ;  The  Lidekjalf,  Swa.  117; 
The  Northampton,  1  Spks.  152;  The 
Egyptian,  nomine  Bibby  v.  Boiaeevain,  1 
Moo.  P.  C.  C,  N.  S.  373;  The  Prince- 
ton,  3  P.  D.  90.  In  the  last- mentioned 
case  it  was  held  that  where  there  was 
at  least  a  cablets  length  between  two 
vessels  at  anchor  in  the  Mersey,  neither 
of  them  had  given  the  other  a  foul 
berth.  Where  a  collision  occurred  in 
consequence  of  the  anchors  of  a  vessel 
not  holding  owing  to  their  deficiency 
in  weight,  uie  owners  of  the  vessel  were 
held  liable  for  the  damage  arising  out 
of  the  collision;  The  Maesaehueetts,  1 
W.Rob.  371. 

(m)  The  Blenheim,  2  W.  Rob.  421 ; 
The    Vianna^    Swa.  405  ;     The  Glen- 


garry, 2  P.  D.  235.  See  also  The  An- 
dalusian,  2  P.  D.  231,  and  the  Thames 
Bye-Laws  of  the  17th  of  March,  1875, 
Art.  6  (Appendix,  p.  58).  And  as  to 
the  River  Tees,  30  &  31  Viot.  c.  1.  a.  46. 

(n)  The  Sea  Xymph,  Lush.  23 ;  The 
Zeonidas,  Stuart,  Y.-Adm.  (Canada) 
Reports,  229;  The  St,  Clair  {nomine 
The  Canada  Shipping  Company  v.  Wli" 
aon),  2  App.  Oases,  389.  See  also  2%e 
Xingston-by-Sea,  3  W.  Rob.  152. 

(o)  The  Frieeilla,  L.  R.,  3  A.  ft  E. 
125. 

{p)  The  Falkland,  Br.  &  L.  207. 

\q)  See  the  oases  cited  below,  and 
ante,  pp.  158,  159.  See  also  The  Vtbilia, 
1  W.  Rob.  15  ;  The  Columiia,  1 G.  Rob. 
154 ;  The  James  Seddon,  L.  R.,  1  A.  ft 
£.  at  p.  64 ;  The  Volant,  I  No.  of  Ga. 
608,  509 ;  The  Leon,  W.  N.  1881,  p.  82. 
See  as  to  proceedings  against  foreign 
owners  under  the  M.  S.  Act,  1854,  s. 
627,  poet,  p.  620. 
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can  be  oonsidered  to  be  his  servants.    Where  the  shipowner  pro- 
vides the  vessel  only,  and  the  charterer  has  become  pro  hdc  vice 
owner,  the  latter  alone  is  responsible  for  their  acts  (r).     But  if 
the  shipowner  provides  not  merely  the  vessel  but  also  the  crew, 
and  the  charter-party  shows  that,  although  he  has  parted  with 
the  possession  of  the  ship,  she  is  still  under  his  control  and 
navigated  by  a  master  and  sailors  appointed  by  him,  although 
paid  by  the  charterer,  the  owner  is  liable  (s).    In  an  early 
case  {t)y  where  an  injury  arose  from  the  negligence  of  a  crew 
who  were  paid  by  the  owners,  it  wm  held  that  the  latter  were 
liable,  although  the  ship  was  chartered  to  the  Commissioners 
of  the  Navy  as  an  armed  vessel,  and  a  commander  of  the  Navy 
and  a  Eluig's  pilot  were  on  board  at  the  time  of  the  collision. 
The  owners  of  a  transport  employed  by  government  are  not, 
however,  it  would  seem,  liable  for  damage  done  by  a  collision 
which  occurs  in  consequence  of  obedience  to  the  orders  of  a 
Queen's  officer  under  whose  command  she  is,  there  being  no 
negligence  on  their  part  {u). 

Where  it  was  proved  that  a  barge  which  belonged  to  the 
defendant  did  damage,  but  the  bargeman  could  not  be  identified. 


(r)  Scott  V.  Scott,  2  Stark.  438  ;  The 
Druid,  1 W.  Bob.  391 ;  The  Tteondcroga, 
Swa.  215 ;  The  Lemington,  23  W.  R. 
421.  See  also  The  Ida,  Lush.  6  ;  and 
The  Ruby  Queen,  Lush.  266. 

(«)  FentOH  y.  The  Dublin  Steam  Packet 
Company,  8  A.  &  E.  835.  On  the  same 
principle,  where  the  leasee  of  a  ferry 
hired  a  steamer  with  a  crew  to  ply  to 
and  fro,  and  a  passenger,  whilst  on 
board,  was  injured  by  the  breaking  of 
a  rope,  through  the  negligence  of  the 
crew,  it  was  held  that  the  crew  re- 
mained the  servants  of  the  shipowners, 
and  that  the  latter  were  therefore 
liable  to  the  passenger.  Dalyell  v. 
Tyrer,  1  E.,  B.  &  E.  899.  In  this  case 
the  crew  were  paid  by  the  defendants. 
The  Court  abstained  from  saying,  that 
because  the  owner  was  liable  the  char- 
terer was  not.  Indeed  it  appears  to 
have  thought  that  the  latter  was  also 
liable ;  nor  is  there  any  inconsistency 
in  this  view.  The  charterer  may  be 
liable  if  he  has  interfered  in  the  navi- 
gation of  the  vessel,  and  so  for  the  time 
made  the  crew  his  agents  ;  and  yet  the 
person  whose  ship  is  injured,  and  who 
can  rarely  be  aware  of  the  nature  of 
the  contract  between  the  charterer  and 
the  owner,  may  be  entitled  to  resort 
to  compensation  to  the  latter,  whose 


agents  the  crew  usually  are.  See  the 
judgments  in  Laugher  y.  Pointer,  5 
b.  &  C.  547 ;  Quarman  v.  Burnett,  6 
M.  &  W.  499 ;  McLaughlin  v.  Prior, 
4  M.  &  Gr.  48 ;  and  Holmes  v.  Mathey*, 
L.  K.,  10  Ex.  261,  which  were  cases 
of  collision  by  carriages ;  and  Martin 
v.  Temperley,  4  Q.  B.  298. 

(0  Fletcher  Y,  Braddick,  2  N.  R.  182. 
One  of  the  terms  of  the  charter-party 
in  this  case  was,  that  the  master  should 
strictly  observe  and  execute  all  such 
orders  and  instructions  as  he  should 
from  time  to  time  receive  from  the  offi- 
cer who  should  be  appointed  to  com- 
mand the  vessel.  Lord  Mansfield  ob- 
served that  it  was  doubtful  whether 
this  provision  meant  ^*  that  the  officer 
should  see  to  the  navigation  and  direct 
the  motions  of  the  ship,  or  only  direct 
to  what  place  the  ship  snould  be  carried 
for  the  purpose  oi  being  employed 
against  the  enem^.  The  true  justice  of 
the  case  is,  that  if  any  injury  happens 
through  the  misoonduct  of  the  master 
and  crew,  the  owners  should  be  liable, 
but  if  by  the  misconduct  of  the  officer, 
the  officer  should  be  liable.  But  how 
is  a  third  person  to  ascertain  the  f act ?* ' 

(u)  Hodgkineon  v.  Fernie,  2  G.  B., 
N.  8.  416;  26  L.  J.,  0.  P.  217. 
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Liability  of 
Maaton. 


Liability 
where  yeraela 
in  tow  of 
ateani'tags. 


OOLLTSTON. 

it  was  held  that  this  was  primd  facie  evidenoe  that  the  hoige 
was  steered  by  the  defendant's  servants ;  and  that  if  it  was  on 
hire,  or  in  the  employment  of  any  other  person,  it  lay  upon  the 
defendant  to  prove  the  fact  (^). 

Masters  are  liable  both  to  their  owners  and  to  third  persons 
in  respect  of  collisions  oaused  by  their  negligenoe  or  misoon- 
duot  (3). 

Where  a  vessel  is  being  towed  by  a  steam-tug  hired  by  her,  the 
tug  is  the  servant  of  the  vessel  in  tow  and  the  latter  is  ordinarily 
responsible  for  the  conduct  of  the  navigation,  but  if  no  orders 
are  given  to  the  tug,  it  seems  that  it  is  the  duty  of  the  tug  to  direct 
her  course  so  as  to  keep  the  vessel  towed  clear  of  all  danger  (a). 

It  is  scarcely  necessary  to  add,  that,  where  damage  is  done 
by  a  ship  whilst  in  tow  of  a  steamship,  the  owners  of  the  ship 
cannot  set  up  as  a  defence,  that  by  their  charter-party  they 
were  obliged  to  obey  orders,  or  to  put  the  ship  in  tow  of  the 
steamship  {b). 


Liability  of 
officers  of 
Queen's 
ships. 


The  superior  officer  of  a  Queen's  ship  is  not  responsible  for 
damage  caused  by  the  act  of  an  officer  under  his  command,  but 
appointed  by  the  same  authority  as  himself.  It  is  a  general 
principle,  which  has  been  acted  upon  on  several  occasions  in 
the  Court  of  Admiralty,  that  in  cases  of  tort  (c)  or  damage  done 
by  vessels  of  the  Crown  the  legal  responsibiUty  rests  with  the 
actual  wrongdoer,  and  the  injured  party  must  seek  redress  from 


(y)  Joijee  v.  Capel,  8  C.  &  P.  370. 

(z)  The  Volant,  1  W.  Rob,  387 ;  1 
Ko.  Ga.  609,  and  ante,  pp.  168,  169. 
But  where  the  master  tiaikes  all  suoh 

Srecautions,  as  a  man  of  ordinary  pru- 
ence  and  skill  exercising  reasonable 
foresight  would  use  to  avert  danger, 
his  owners  are  not  responsible,  because 
he  may  have  omitted  some  possible  pre- 
caution which  the  event  suggests  that 
he  might  have  resorted  to.  The  Wil' 
liam  Lindsay,  L.  K.,  6  P.  C.  338  See 
also  The  Ida,  Lush.  6. 

(a)  The  Kinffsian-by-Sea,  3  W.  Rob. 
153 ;  Stevens  v.  Qourley  [The  Cleadon), 
14  Moore,  P.  C.  C.  92 ;  8.  C,  Lush. 
168  ;  The  Arthur  Gordon  and  The  In- 
dependence.  Lush.  270 ;  Smith  v.  T/ie 
St.  Lawrence  Totc-boat  Company,  L.  R., 
6  P.  C.  308,'  TheJttlia,  Lush.  226,  321 ; 


The  American  and  Syria  {nomine  The 
Araean),  L.  R.,  6  P.  0.  127;  The 
Singuasi,  6  P.  D.  241 ;  The  Jane  Baew, 
27  W.  R.  36 ;  see  also  as  to  what  is 
evidence  of  negligence  in  these  cases, 
Man-is  v.  Anderson,  14  C.  B.,  N.  S. 
499  ;  The  Energy,  L.  R.,  3  A.  &  £.  48. 

{b)  TJie  Tieonderoga,  Swa.  216.  See 
also  The  Mary,  6  P.  D.  14. 

(c)  Nicholson  v.  Moutisey,  15  East, 
384 .  Public  officers  are  responsible  for 
their  own  acts  and  nogligenoe,  but  are 
not  usuallj^  liable  for  the  misfeasanoe 
and  negligence  of  the  subordinate 
officers  under  them.  The  maxim  re- 
spondeat  superior  does  not  apply  to  these 
oases.  See  Story  on  Agency,  sects.  319, 
321.  322,  and  the  judgment  in  MaU  y. 
Smith,  2  Bing.  168. 
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the  person  who  immediately  causes  the  injury  {d).  The  oom- 
manders  of  Queen's  ships  haye,  however,  in  cases  where  an  ap- 
pearance has  been  entered  for  them  by  order  of  the  Admiraliy, 
been  condemned  in  causes  of  damage,  when  the  collision  has 
appeared  to  be  the  result  of  negligence  in  the  management  of 
their  yessels,  although  there  was  no  direct  personal  interference 
on  their  part  {e). 


m  TiYeTs, 


Where  a  ship  was  sunk  in  the  Thames  by  accident,  without  Liability  for 
any  fault  of  the  owner,  it  was  held,  in  an  early  case,  that  an  ^{^  by 
indictment  against  him  for  not  removing  the  obstruction  could  Pj*^^**^ 
not  be  maintained  (/).    In  another  case  an  action  was  brought 
for  an  injury  to  the  plaintiff's  vessel  by  reason  of  its  coming 
into  collision  with  a  barge,  belonging  to  the  defendant,  which 
had  been  sunk  in  a  navigable  river.    The  declaration  alleged 
that  the  barge  was  concealed  by  the  water,  and  obstructed  the 
navigation.    It  did  not  show  that  the  barge  had  been  sunk  by 
any  negligence  of  the  defendant,  or  that,  at  the  time  of  the 
accident,  it  was  within  his  possession  or  control ;  but  it  alleged 
that  it  was  the  duty  of  the  defendant  to  use  proper  precautions, 
by  leaving  a  buoy  or  other  signal  over  the  sunken  barge,  to 
prevent  other  vessels  from  running  against  it.    The  Court  held 
that  no  such  duty  could  be  implied  from  the  facts  (ff). 

In  a  later  case  the  declaration  alleged  that  the  defendants 
were  possessed  of  a  mooring  anchor,  which  was  kept  by  them 
fixed  in  a  known  part  of  a  navigable  river,  covered  by  ordinary 
tides,  and  that  before  the  accident  of  which  the  plaintiff  com- 
plained it  had  been  removed  to  another  part  of  the  river,  where 
it  was  not  indicated,  and  was  covered  by  ordinary  tides,  of  which 
the  defendants  had  notice.    It  then  alleged  that  a  reasonable 


{d\  See  The  Mentor,  1  Bob.  179;  and 
the  jadgment  in  The  Athol,  I  W,  Rob. 
381.  The  M.  8.  Act,  1854,  s.  104,  pro- 
tects officers  from  liability  in  respect  of 
the  seizure  or  detention  of  any  ship  for 
supposed  offences  agfainst  the  regula- 
tions of  the  statute  with  reference  to 
the  assumption  of  the  character  of 
British  ships,  where  the  seizure  or  de- 
tention was  made  upon  reasonable 
grounds. 

{e)  See  The  Volcano,  2  W.  Rob.  337; 
The  Birkenhead,  3  %b,  76. 

(/)  Rex  V.  Watte,  2  Ero.  675. 

Q)  Brown  y.  MaUett,  b  C.  B.  599 ; 
12  Joiist,   204;  see  also  Metcaffe  v. 


Hetherington,  11  Ex.  257.  In  tho 
former  of  these  cases  the  Court  in- 
timated, that  where  the  owner  retains 
possession  of  his  sunken  vessel  a 
duty  of  this  kind  might  be  made  to 
appear  by  proper  averments ;  and  said 
that  in  the  case  of  Hartnondv.  Pearson, 
1  Gamp.  515,  where  Lord  EUenborough 
appears  to  have  ruled  that  the  owner 
of  a  sunken  vessel  was  bound  to  place 
a  buoy  over  the  wreck,  the  declaration 
may  have  contained  such  averments, 
and  that  it  is  probable  that  the  owner 
retained  possession  of  his  vessel  at  the 
time  of  the  accident. 
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time  had  elapsed  from  the  time  of  this  notice  to  the  defendants, 
and  that  they  had,  during  this  time,  the  means  and  power  of 
properly  fixing  the  anchor,  and  of  indicating  its  situation,  hut 
that  they  neglected  to  do  so,  wherehy  the  plaintiff's  Yossel, 
whilst  sailing  in  a  part  of  the  river  ordinarily  used  by  ships, 
ran  foul  of  the  anchor  and  was  damaged.  It  was  held  that  the 
declaration  was  bad  on  demurrer,  for,  although  it  alleged  that 
the  anchor  was  the  property  of  the  defendants,  it  did  not  show 
that  they  were  privy  to  its  removal,  or  that  there  was  any  duty 
on  them  to  refix  it  or  to  indicate  its  position  (h). 

Where,  however,  a  declaration  alleged  that  a  vessel  had  been 
sunk  in  a  navigable  part  of  the  Bristol  Channel,  and  that  whilst 
80  sunk  the  defendant  purchased  her,  and  had  the  possession^ 
control  J  and  management  of  her,  and  allowed  her  to  remain 
under  water  without  buoy  or  notice,  so  that  the  plaintiff's  vessel 
struck  on  her  and  was  injured,  it  was  held  that  the  declaration 
showed  a  good  cause  of  action ;  since  it  sufficiently  appeared 
that  the  defendant  had  it  in  his  power,  by  due  care  and  exertion, 
to  have  removed  the  sunken  vessel  or  shifted  her  position,  and 
thus  might  have  prevented  the  injury  (i). 

Where  a  person  erects  on  the  shore  of  a  navigable  river, 
between  high  and  low  water-mark,  a  work  for  the  more  oonve* 
nient  use  of  his  adjoining  wharf,  which  work  (either  from  its 
original  construction,  or  from  want  of  repair)  presents  a  dan- 
gerous hidden  obstruction  to  the  navigation,  he  is  responsible 
for  an  injury  thereby  occasioned  to  a  barge  coming  to  the  wharf, 
there  being  no  negligence  on  the  part  of  the  persons  in  charge 
of  the  barge  {k), 

A  liability,  wider  than  the  ordinary  common  law  liability, 
exists  in  the  case  of  the  owners  of  a  navigation,  or  others  upon 
whom  a  special  duty  is  cast  by  law.  Thus,  the  proprietors  of 
a  canal,  which  is  open  to  the  public  on  payment  of  tolls,  are 
liable  for  the  damages  caused  by  a  collision  with  a  sunken  vessel 
in  the  canal,  if  they  could  have  removed  the  obstruction,  or 
have  warned  vessels  against  it  by  a  Kght  or  signal ;  for  the 
common  law  imposes  a  duty  on  the  proprietors,  not  perhaps  to 


(A)  Hancock  v.  The  York^  Newcattle,  33  L.  J.,  C.  P.  33. 

and  Berwick  Railway  Company,  \QO.B,  (t)  WhiU  v.  Criep,  10  £x.  312;   23 

348.     See  also  Joliffe  v.  The  Wallaeey  L.  J.,  Ex.  317. 

IakoI  Board,  L.  B.,  9  C.  P.  62 ;  and  {k)  White  t.  FhilHpe,  ubi  supra. 
WhUe  V.  PhiUipe^  16  C.  B.,  N.  S.  246  ; 
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repair  the  oanal,  or  absolutely  to  free  it  from  obstraotion,  but  to 
take  reasonable  care,  so  long  as  they  keep  it  open  for  pubUc 
use,  that  those  who  use  it  may  be  able  to  do  so  without  danger 
to  their  lives  or  property  (/).  The  same  rule  has  been  laid  down 
with  reference  to  public  docks  and  basins,  the  proprietors  of 
which  receive  tolls  from  ships  using  them  (w). 

A  private  individual  cannot,  of  his  own  authority,  abate  a 
public  nuisance  in  a  navigable  river,  or  other  public  highway, 
unless  it  does  him  a  special  injury ;  he  can  only  interfere  with 
it  as  far  as  is  necessary  to  exercise  his  right  of  passing  along 
the  highway  (u).  The  owner  of  land  on  the  banks  of  a  navi- 
gable river  has  no  right  to  erect  on  the  bed  of  a  navigable  river 
any  structure,  whether  an  actual  obstruction  to  the  river  will 
or  will  not  be  thereby  occasioned ;  and  in  a  Court  of  Equity, 
before  the  Judicature  Acts,  the  continuance  of  such  an  erection 
would  have  been  restrained  by  injunction  at  the  suit  of  any 
public  body  empowered  to  remove  the  obstruction  {o). 
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Where  loss  of  life  or  personal  injury  has  been  occasioned  by  Liability 
a  collision  the  legal  personal  representatives  of  the  deceased  iifeorper- 
person  or  the  person  injured  may,  after  notice  to  the  Board  of  ^^^  injury. 


(/)  Farndby  y.  The  Lancashire  Canal 
Company,  1 1  A.  &  E.  223.  See  also  The 
Farrett  Navigation  Company  v.  Robine, 
10  M.  &  W.  693.  Bat  it  may  be  a 
good  defence,  that  the  body  on  whom 
the  duty  would  otherwise  be  cast,  has 
no  funds  to  remove  the  obstruction. 
Campbell  v.  Kormby,  L.  R.  Irish,  6  G. 
L.  37  ;  7  C.  L.  82,  642.  See  JFiUon  v. 
The  Newport  Dock  Co,,  L.  R.,  1  Ex.  177; 
Grant  v.  The  Sliao  Harbour  Commie- 
eumerey  L.  R.  Iriflh,  11  G.  L.  340  ;  and 
Winch  V.  The  Conservators  of  the  River 
Thames,  L.  R.,  9  G.  P.  378. 

(m)  Qibbs  v.  T)he  Trustees  of  the  Liver- 
pool Bock  Company,  3  H.  &  K.  164 ; 
The  Mersey  Docks  and  Harbour  Board 
V.  Penhallow,  7  H.  &  N.  329  ;  Thomp- 
son v.  The  North  Eastern  Railway  Com- 
pany, 2  B.  &  S.  106 ;  S.  C,  in  Gam. 
Scaoc.,  t*.  119;  31  L.  J.,  Q.  B. 
194.  See,  however,  as  to  the  non- 
liability of  unpaid  trustees  of  an  an- 
cient navigable  river,  Forbes  v.  Lee 
Conservancy  Board,  4  Ex.  Div.  116. 
In  Metcalfe  v.  Hetherington,  6  H.  & 
N.  719,  a  somewhat  narrower  view 
was  taken  of  the  liability  of  harbour 
trustees.  Inthiscasea  harbour-master, 
withont  the  knowledge  of  the  trustees, 
directed  that  a  ship  should  be  plaoed 


in  a  particular  berth  where  an  obstruc- 
tion existed  which  injured  the  ship. 
The  trustees  had  had  notice  of  tne 
obstruction,  as  well  as  the  harbour- 
master, and  had  directed  that  it  should 
be  removed.  A  portion  of  it  only  had 
been  removed,  but  at  the  time  when 
the  ship  was  placed  in  the  berth  in 
question,  neither  the  harbour-master 
nor  the  trustees  knew  that  it  continued 
unsafe.  Under  these  circumstances  it 
was  held,  in  the  Exchequer  Ghamber, 
that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  trustees. 
As  to  the  statutory  powers  of  harbour 
and  conservancy  autnorities  and  of  the 
general  lighthouse  authorities  to  re- 
move wrecked  vessels  within  their 
jurisdiction,  see,  post,  Ghap.  Salvaob. 

(n)  Bridge  v.  The  Grand  Junction 
Railway  Company,  3  M.  &  W.  244  \ 
Davies  v  Mann,  10  M.  k  W.  646 ;  The 
Mayor  of  Colchester  v.  Brooke,  7  Q.  B. 
339 ;  Dimes  v.  FetUy,  16  Q,  B.  276. 
And  see  Dobson  v.  Blackmore,  9  Q.  B. 
991. 

(o)  The  Attorney -General  v.  Terry, 
L.  R.,  9  Gh.  423.  See  also  Marshall 
V.  The  Ulleswater  Steam  Navigation 
Company,  L.  R.,  7  Q.  B.  166;  32 
L.  J.,  Q.  B.  139. 
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Effect  of 

oompulaorjr 

pilotage. 


LUHlitj  for 
dtunaffe 
cauaed  to 
harboun, 
pienordocka. 


Kbxedies 
FOB  DAiuaB 


Trade  under  the  512th  soctioxL  of  the  Merchant  Shipping  Ajct, 
1854)  and  the  refusal  of  the  Board  to  institute  an  inquiry  be/ore 
the  sheriff  under  the  507th  section  of  that  act^  or  the  eompletian  of 
such  hvquiry  (p),  recover  compensation  in  respect  of  the  loss  of 
life  or  personal  injury  (9). 

When  a  oolUsion  takes  place  mthin  a  district  in  which  vessds 
are  bound  to  be  provided  with  a  licensed  pilot,  the  master  and 
owners  are  not  liable  for  the  acts  of  the  pilot.  The  effect  of  the 
existing  acts  on  the  liability  of  owners,  masters  and  pilots  has 
been  considered  in  an  earlier  Chapter  (r) . 

In  relation  to  the  piers,  harbours  and  docks  to  which  the 
General  Harbours,  Docks  and  Piers  Act,  1847,  has  been  made 
applicable,  it  is  provided  by  the  47th  section  of  that  act  that 
the  owner  of  every  vessel  or  float  of  timber  shall  be  answerable 
to  the  undertakers  of  the  harbour,  dock  or  pier  for  any  damage 
done  by  such  vessel  or  float  of  timber,  or  by  any  person  em- 
ployed about  the  same,  to  the  harbour,  dock  or  pier,  or  the 
quayjs  or  works  connected  therewith,  and  that  the  master  or 
person  in  charge  of  such  vessel  or  float  through  whose  wilful 
act  or  negligence  any  such  damage  is  done  shall  be  also  liable. 
The  section  also  provides  that  the  undertakers  may  detain 
any  such  vessel  or  float  of  timber  until  security  is  given ;  and 
further  contains  a  proviso  exempting  the  owner  from  liability 
for  the  acts  or  default  of  a  pilot  employed  by  copipulsion  of  law. 
Where  damage  was  done  to  a  pier,  to  which  the  section  was 
applicable,  by  a  vessel  being  driven  against  it  in  a  storm,  and 
at  the  time  when  the  damage  was  done  no  person  was  on  board 
the  vessel  which  had  been  justifiably  deserted  by  her  master  and 
crew,  it  was  held  that  the  owners  were  not  Uable  for  the  damage 
done  («). 

It  remains  to  consider  the  remedies  for  damage  by  collision. 

the  orders  of  a  dock-maRter,  and  da- 
mage is  occasioned  by  oarryins'  out 
such  orders,  see  The  Cynthia,  2  r.  D. 
62,  and  supra,  p.  682,  note  (<Q. 

{a)  The  Biver  Wear  Commieeioners  t. 
Adanison,  2  App.  Gas.  743.  See,  as  to 
a  defence  that  the  pier  damaged  was 
an  iUe«d  obstruction,  Dimes  y.  Petlef, 
16  Q.  B.  276.  As  to  the  liability  of 
persons  wilfully  or  negligently  run- 
ning foul  of  light  vessels  or  buoys,  see 
the  M.  8.  Act,  1864,  s.  414. 


(p)  See  the  M.  S.  Act,  1864,  ss.  607 
— 612,  and  supra,  p.  83 ;  and  as  to 
what  is  to  be  deemed  a  refusal,  the 
M.  S.  Act,  1864,  s.  612.  As  to  the 
jurisdiction  of  the  Admiralty  Division 
under  Lord  CampbeU^s  Act,  see  post, 
p.  624. 

(9)  See  9  &  10  Vict.  c.  93 ;  27  &  28 
Vict.  c.  96,  s.  2. 

(r)  See  supra,  pp.  282—287.  As  to 
the  non-liability  of  the  owners  where 
the  master  is  compelled  by  law  to  obey 
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By  the  general  maritime  law  there  attaches  upon  a  wrongdoing  caused  bt 
vessel  and  her  freight  a  maritime  lien  to  the  full  extent  of  the     "•""®^- 
damage  done.    But  this  lien,  although  it  can  only  be  enforced 
by  an  action  in  a  Court  having  Admiralty  jurisdiction,  yet,  if  it 
is  enforced  with  reasonable  diligence,  as  soon  as  the  claim  has  been 
established,  relates  back  to  the  period  of  the  collision ;  and  has  Karitimo 
been  held  to  travel  with  the  ship  into  whosesoever  possession    ^' 
she  may  come  (t).     Thus  where,  after  a  collision  and  before 
the  arrest  of  the  ship,  she  was  sold  to  a  bond  fide  purchaser  with- 
out notice,  it  was  held  that,  on  the  ship  being  pronounced  to 
blame,  a  maritime  lien  attached  which  related  back  to  the  time 
of  the  collision,  and  overrode  the  intermediate  rights  of  the 
vendee  (w). 


Proceedings  to  enforce  this  lien  may  be  instituted  in  the  Remedy  by 
Admiralty  Division  in  the  form  of  action,  commonly  called  an  fn  Atoka%' 
action  in  rem  {x).    In  this  form  of  action  the  ship  (y),  and  if  Division, 
neoeaeary  the  freight  (.),  may  be  arrested  witlun  the  juriadiction, 
and  be  detained  imder  arrest  unless  bail  is  given  to  answer  the 
daim  (a).    If  the  plaintifi  fails  in  his  action,  he  will  not  be  oon- 


(0  The  Europa,  Br.  &  L.  89 ;  The 
Charlet  Amelia,  L.  R.,  2  A.  &  E.  330  ; 
The  Duchease  de  Brabant,  Swa.  264; 
see  also  The  Nymph,  Swa.  86.  Thia 
Uen  takes  priority  of  the  lien  of  a 
bottomry  bondholder  or  salvor  prior 
in  date  to  the  damage.  The  Aline,  1  W. 
Rob.  Ill ;  T/te  Benaree,  14  Jurist,  581 ; 
7  No.  of  Cases,  Snpp.  1.  It  takes  pre- 
cedence of  the  lien  for  wages  earned 
before  the  collision.  The  Linda  Tier, 
Swa.  309.  As  to  the  priority  of 
claimants  in  actions  of  damag^e  inter 
eete,  see  The  Saracen,  namitte  Bernard 
V.  Hyne,  6  Moo.  P.  C.  C.  66. 

(m)  The  Bold  Bueeleueh,  3  W.  Rob. 
220 ;  7  Moo.,  P.  0.  C.  281 ;  The  Parle- 
ment  Beige,  5  P.  D.  197.  The  lien 
extends  to  subsequent  accretions  in  the 
value  of  the  ship  arising  from  repairs, 
although  it  will  not  prevail  against 
the  lien  of  one  who  has,  for  the  pur- 
pose of  the  repairs,  advanced  money 
on  bottomry.  The  Aline,  1  W.  Rob. 
111. 

(x)  See  eupra,  p.  85.  See  also  The 
Friende,  nomine  The  General  Steam  iCa- 
riffation  Company  v.  Tc^nkin,  4  Moo.  P. 
C.  C.  322. 

(y)  The  Dundee,  1  Hagg.  124 ;  The 
Alexander,  1  Dodson,  282.  The  Judg- 
ment of  Dr.  Luahington  in  The  Volant^ 


1  W.  Rob.  387  ;  1  No.  Gas.  509.  The 
cargo  which  is  on  board  a  vessel  at  the 
time  of  a  collision  is  not  liable,  in 
the  Admiralty  Court,  in  respect  of 
the  damage  done  by  her.  TJie  Victor, 
Lush.  72. 

(2)  The  Leo,  Luah.  444 ;  The  Flora^ 
L.  R.,  1  A.  &  £.  45 ;  The  Roeeliff,  L.  R., 

2  A.  &  E.  363.  See  also  The  Orpheue, 
L.  R.,  3  A.  &  E.  308,  312. 

(a)  See  Rules  of  the  Supreme  Court, 
Old.  v.  r.  1  la.  In  this  form  of  action 
the  plaintiff's  claim  is  limited  to  the 
value  of  the  property,  although  there 
seems  to  be  no  reason  why  if  the  plain- 
tiff is  not  f  ullv  satisfied  by  proceedings 
tit  rem,  he  should  not  resort  to  an 
action  tit  personam  to  recover  the  re- 
sidue. The  Orient,  L.  R.,  3  P.  0.  696. 
Where,  in  an  action  at  law  for  a 
collision,  it  appeared  on  the  pleadings 
that  a  judgment  tn  rem  had  been  pre- 
vioualy  obtained  in  the  Admiralty 
Court  by  the  plaintiffa  at  law  for  tiiie 
same  cause  of  action,  under  which 
the  ship  had  been  sold,  but  the  amount 
of  the  damage  actually  done  exceeded 
the  amount  paid  over  to  them  under 
the  Admiralty  proceedings,  it  was  held 
that  these  proceedings  could  not  be  set 
up  in  bar  to  the  action.  Nelton  v.  Crouch, 
15  C.  B.,  N.  S.  99;   33  L.  J.,  0.  P. 
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demned  in  damages  for  the  arrest  unless  there  was  tnala  fides  or 
such  negligence  in  the  arrest  as  to  imply  malioe  (6). 

The  plaintiff  may,  if  he  pleases,  sue  the  owners  or  master  in 
the  Queen's  Bench  Division  or  Admiralty  Division  for  damag;eB 
in  the  ordinary  form  of  action,  often  called,  by  way  of  contrast 
to  an  action  in  renty  an  action  in  personam  (o). 

If  the  plaintiff  sues  in  personaniy  he  does  not  obtain  the  ship 
as  a  security  pending  the  proceedings,  unless  he  is  a  British 
subject,  and  the   ship  proceeded  against  is  a  foreign  ship, 
and  he  is  able  to  put  in  force  the  527th,  528th,  and  529tli 
sections   of   the    Merchant   Shipping   Act,   1854     The  first 
of    these    sections   provides    that  whenever   any  injury  has, 
in  any  part  of  the  world,  been  caused  to  any  property  be- 
longing to  the  Queen  or  any  of  her  subjects  by  any  foreign 
ship,  if  at  any  time  thereafter  the  ship  is  found  in  any  port  or 
river  of  the  United  Kingdom,  or  within  three  miles  of  the  coast, 
the  judge  of  any  Court  of  Becord  in  the  United  Kingdom,  or 
the  judge  of  the  High  Court  of  Admiralty,  or  in  Scotland  of  the 
Court  of  Session,  or  the  sheriff  of  the  county  within  whose  juris- 
diction the  ship  may  be,  may,  upon  its  being  shown  to  him  by 
any  person  applying  summarily  that  the  injury  was  probably 
caused  by  the  misconduct  or  want  of  skill  of  the  master  or 
mariners  of  the  foreign  ship,  issue  an  order  directed  to  any  officer 
of  customs  or  other  officer,  requiring  him  to  detain  the  ship  until 
the  owner,  master,  or  consignee  has  made  satisfaction  in  respect 
of  the  injury,  or  has  given  security,  to  be  approved  by  the  judge, 
to  abide  the  event  of  any  action,  suit,  or  other  legal  proceeding 
that  may  be  instituted  in  respect  of  it,  and  to  pay  all  costs  and 
damages  that  may  be  awarded ;  and  any  officer  of  customs  or 


48.  A  Terdiot  obtained  by  the  same 
parties  in  a  Court  of  common  law  was 
held  not  to  be  a  bar  to  proceedings 
in  the  Cowrt  of  Admiralty  in  respect 
of  the  same  collision.  The  Anne  and 
Marpf  2  W.  Bob.  180.  See  also  The 
Bengaly  6  Jur.,  N.  S.  1085 ;  Swa.  468 ; 
The  Clarence^  1  Spks.  206.  The  Court 
of  Admiralty  would  not,  however,  as 
a  general  role,  allow  a  person  to  sue 
in  that  Court  in  respect  of  a  collision 
where  he  had  brought  an  action  at 
common  law,  which  was  stiU  i)ending, 
in  respect  of  precisely  the  same  claim ; 
it  was  otherwise  where,  owing  to  the 
insolyency  of  tiie  defendant  in  the  ac- 
tion, no  fruit  could  be  obtained  from  it. 


The  John  and  Mary,  Swa.  471. 

(b)  The  ErangeUemoe  {nomine  Xmoe  v. 
Aldersley),  12  Moo.  P.  C.  C.  362  ;  Swa. 
378  ;  The  Siraihnaver,  1  App.  Cas.  68. 

(e)  The  Thames,  6  Rob.  346;  The 
Volant,  1  W.  Rob.  387 ;  1  No.  Cas. 
609 ;  Ople  v.  liames,  8  T.  R.  188 ; 
Huggett  v.  Montgomery,  2  N.  R.  446 ; 
Sharrod  y.  The  London  and  North 
WcBtem  Railway,  4  Ex.  680.  It  was 
held,  that  before  the  Judicature  Acts 
the  Admiralty  Court  had  no  jurisdic- 
tion to  entertain  a  cause  of  damage 
against  a  pilot  by  whose  negli^noe  a 
collision  had  been  oocanoned.  The 
Alexandra,  L.  R.,  3  A.  &  £.  674. 
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other  officer  to  whom  such  an  order  is  directed  must  detain  the 
ship  accordingly  (d). 

By  sect.  528,  where  it  appears  that  before  any  application  can 
be  made  under  the  above  section  the  foreign  ship  will  have  de- 
parted beyond  the  limits  mentioned  in  it,  any  commissioned  officer 
on  full  pay  in  the  military  or  naval  service  of  the  Queen,  or  any 
British  officer  of  customs,  or  any  British  consular  officer,  may 
detain  the  ship  until  such  time  as  will  allow  the  application 
to  be  made  and  the  result  of  it  to  be  communicated  to  him.  The 
officer  is  not  liable  for  any  costs  or  damages  in  respect  of  this 
detention,  unless  it  is  proved  to  have  been  made  without  reason- 
able grounds. 

By  sect.  529,  in  any  action,  suit,  or  other  proceeding  in  rela- 
tion to  injuries  of  this  kind,  the  person  giving  security  is  to  be 
made  defendant,  and  must  be  stated  to  be  the  owner  of  the  ship 
that  has  occasioned  the  damage;  and  the  production  of  the 
order  of  the  judge  made  in  relation  to  the  security  is  conclusive 
evidence  of  the  liability  of  the  defendant  to  such  action  {$), 

The  original  jurisdiction  of  the  Admiralty  Court  extended  JusisDicnoN 
over  the  whole  subject-matter  of  damages  on  the  high  seas  (/).  or^o?^^ 
This  jurisdiction  has  been  extended  by  recent  statutes  presently 


(d)  The  1  &  2  Geo.  4,  c.  75,  s.  33,  first 
gave  a  power  of  this  description.  The 
Goort,  acting  under  this  provision,  is 
enabled  not  merely  to  arrest  the  foreign 
ship,  but  also  to  adjudicate  upon  the 
whole  question.  See  The  Chruiiana^  2 
Hagg.  183,  which  is  a  decision  upon 
the  narrower  words  of  the  1  &  2  Geo. 
4,  c.  76. 

(e)  As  to  the  mode  of  procedure 
where  a  ship  is  detained  under  this 
section  in  the  Admiralty  Division,  see 
The  Bilbao,  Lush.  149.  The  34th  sec- 
tion of  the  M.  S.  Act,  1876,  provides, 
that  where,  under  the  M.  S.  Acts, 
1864  to  1876,  or  any  of  them,  a  ship  is 
authorized  or  ordered  to  be  detained, 
any  commissioned  officer  on  full  pay  in 
the  naval  or  military  service  of  her 
Majesty,  or  any  officer  of  the  Board  of 
Trade  or  Customs,  or  any  BritLsh  con- 
sular officer,  may  detain  the  ship ;  and 
if  the  ship  after  such  detention,  or 
after  service  on  the  master  of  any  no- 
tice of  or  order  for  such  detention, 
proceeds  to  sea  before  it  is  released  by 
competent  authority,  the  master  of  the 
ship,  and  also  the  owner,  and  any  per- 
son who  sends  the  ship  to  sea,  if  such 
owner  or  person  be  party  or  privy  to 


the  offence,  shall  forfeit  and  pay  to 
her  Majesty  a  penalty  not  exceeding 
100/.  The  section  rarther  provides, 
that  where  a  ship  so  being  sent  to  sea 
takes  to  sea  when  on  board  thereof  in 
the  execution  of  his  duty  any  officer 
authorized  to  detain  the  ship,  the 
owner  and  master  shall  each  be  liable 
to  pay  all  expenses,  and  fdso  a  penalty 
not  exceeding  100/.,  or  if  the  offence 
be  not  prosecuted  summarily,  not  ex- 
ceeding 10/.  for  every  day  until  the 
officer  is  able  to  return  to  the  port 
from  which  he  is  taken. 

(/)  For  an  account  of  the  inherent 
junsdiction  of  the  Admiralty  Court, 
see  the  judgment  of  Story,  J.,  m  J)$ 
Lovio  V.  BoUy  2  Gallison  (American), 
398.  See  also  The  Hercules,  2  Dods. 
371 ;  Jteg.  v.  Anderson,  L.  R.,  1 C.  C.  R. 
169 ;  The  Volant,  1  No.  of  Ca.  608, 
609.  As  to  the  disinclination  of  the 
Court  to  exercise  jurisdiction  over 
cases  of  collision  occurring  in  foreign 
rivers,  except  in  Turkish  waters,  see 
The  Ida,  Lush.  6 ;  see  also  The  Druid, 
1 W.  R.  39 1 .  The  Court  of  Admiralty 
has  concurrent  jurisdiction  with  the 
Courts  of  Vice-Admiralty  in  questions 
of  collision.     The  Feerless,  Liuh.  30. 
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to  be  mentioned,  and  the  jurisdiction  so  extended  is  now  pos- 
sessed by  the  Admiralty  Division ;  but  if  the  cause  of  action  has 
arisen  out  of  the  territorial  jurisdiction  of  the  Court,  the  powers 
of  the  Admiralty  Division  can  only  be  exercised  in  oases  where 
the  property  or  persons  proceeded  against  are  within  the  juris- 
diction (g). 

The  Admiralty  Division  has  jurisdiction  to  entertain  suits 
arising  out  of  collisions  between  vessels,  notwithstanding  that 
either  or  both  of  the  vessels  are  the  property  of  subjects  of  a 
foreign  state  (A) ;  but  a  foreign  sovereign  authority  cannot  be 
impleaded  in  any  of  the  Courts  of  this  country ;  and  a  public 
vessel  of  a  foreign  sovereign  state,  even  if  unarmed  and  partially 
engaged  in  trading,  is,  if  she  is  substantially  in  use  for  national 
purposes,  free  from  all  liability  of  arrest  in  an  action  in  rem  (»). 

The  Admiralty  Court  had,  until  recently,  no  jurisdiction 
where  the  collision  happened  within  the  body  of  a  county,  the 
remedy  in  such  a  case  being  only  in  the  Courts  of  common  law  {/), 
By  the  3  &  4  Vict.  c.  65,  s.  6,  however,  jurisdiction  was  given  to 
the  Court  of  Admiralty  to  decide  all  claims  or  demands  in  the 
nature  of  damage  received  by  any  ship  or  sea-going  vessel, 
whether  she  was  within  the  body  of  a  county  or  upon  the  high 
seas  at  the  time  when  the  damage  was  received  {k).  And  by  the 
Admiralty  Court  Act,  1861  (24  Vict.  c.  10),  sect.  7,  jurisdiction 
is  given  to  the  Court  of  Admiralty  over  any  claim  for  damage 
done  by  any  ship  (/).     The  jurisdiction  conferred  by  this  last 


(g)  In  re  Smith,  1  P.  D.  300 ;  The 
Vivarf  2  P.  D.  29.  See  Sarrie  v.  The 
Oufners  of  The  Franeonia,  2  0.  P.  D.  1 73. 

(A)  The  Johann  Frederieh,  I  W. 
Rob.  36  ;  The  Jf.  Moxham,  1  P.  D. 
43,  107 ;  The  Peerleet,  LubL.  30  ; 
TJte  Charkiehy  L.  R.,  4  A.  &  E.  69, 
where  the  vessel  arrested  was  the 
property  of  a  semi-sovereign  prince; 
The  Lovebird,  6  P.  D.  See  also  The 
Leon,  W.  N.  1881,  p.  82  ;  TJte  Mali 
li'Oj  L.  R.,  2  A.  &  E.  366,  and  ettpra, 
p.  246.  The  power  given  under  the 
M.  S.  Act,  1864,  to  the  Court  of  Ad- 
miralty and  other  courts  to  arrest 
foreign  vessels  in  certain  cases  is 
noticed  tupra,  p.  620. 

(«)  The  Farlement  Beige,  6  P.  D. 
197;  The  Constitution,  4  P.  D.  39. 
Gases  of  collision  between  British 
E^ps  and  foreign  national  ships  have 
on  some  oocasionB  been  referred  by 
consent  to  the  decision  of  the  judge  of 


the  Court  of  Admiralty.  See  I^ 
Frinz  Frederick,  2  Dod.  461. 

{j)  13  Rich.  2,  St.  1,  c.  6  ;  16  Rich. 
2,  c.  3;  Violet  v.  Blague,  Gro.  Jao.  614; 
8.  C,  Moo.  891 ;  Velthasen  v.  Omuley, 
3  T.  R.  316;  The  Fuilie  Opinion,  2 
Hagg.  398 ;  The  Eliza  Jane,  3  Hagg. 
336.  See  also  the  oases  ooUeoted  in 
Pritchard's  Adm.  Digest,  282. 

{k)  Appendix,  p.  ooxiii,  note  (c). 
This  section  applies  where  damage  is 
done  to  a  ship  by  a  barge.  The  Sarah, 
Lush.  649;  Purkie  v.  Flower,  L.  R., 
9  Q.  B.  114.  By  the  3  &  4  Vict.  o. 
66,  s.  4,  jurisdiction  is  oonferred  on 
the  Court  to  decide  all  questions  of  the 
title  to  or  ownership  of  any  vessel  or 
the  proceeds  thereof  arising  in  any 
cause  of  damage  before  it  (see  Ap- 
pendix,  p.  ccxiii). 

(0  Appendix,  p.  ocxiii.  The  words 
' '  damage  done  "  refer  to  damage  done 
by  a  collision,  and  do  not  indnde  a 
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fieotion  may  be  exercised  either  in  rem  or  in  personamy  and  is  not 
confined  to  cases  where  damage  (m)  has  been  done  by  one  ship 
or  vessel  to  another  ship  or  vessel.  Thus,  it  has  been  held  that 
under  its  provisions,  damages  could  be  recovered  in  the  Court 
of  Admiralty  for  damage  done  by  ships  to  piers  or  breakwaters 
on  the  coasts  of  the  United  Kingdom  (n),  and  that  that  Court 
had  jurisdiction  to  entertain  a  cause  of  damage  instituted  by 
the  owners  of  a  submarine  telegraph  cable  to  recover  for  damage 
sustained  by  the  cable  in  consequence  of  the  cable  having  been 
caught  by  the  anchor  of  the  ship  proceeded  against,  and  negli- 
gently cut  by  the  master  and  crew  {p).  Where  a  diver,  whilst  In  oaaesof 
employed  in  diving  in  a  navigable  river  within  the  body  of  a  j^j^Jries. 
county,  was  injured  by  the  paddle-wheel  of  a  steamship,  and 
instituted  a  cause  of  damage  against  the  steamship  in  the  Court 
of  Admiralty  for  the  recovery  of  damages  in  respect  of  the 
personal  injuries  he  had  sustained,  it  was  decided  that  the 
section  gave  the  Court  jurisdiction  (^;). 

A  cause  of  action  may  exist  under  the  section,  notwithstanding  where  dam- 
that  the  plaintiff's  vessel  has  not  actually  come  into  contact  with  *fi^®  oa«5«d  by 

*  ,  ,  ,        wrong-doings 

the  wrong-doing  vessel.    Thus,  where  a  ship,  owing  to  the  im-  vesBei  without 
proper  navigation  of  a  steam-tug  which  waa  towing  her,  wm  ^^*^- 


daim  bj  a  ship  ag^ainst  her  tug  for 
negligence,  whereby  the  Tessel  is  got 
aground;  The  Robert  iW,  Br.  &  L.  99. 
llie  section  has  been  held  to  appljr  to 
a  case  of  damage  done  by  a  sea- going 
vessel  to  a  barge  within  the  body  of  a 
county.  The  Jfalrina,  Lush.  493; 
S,  C.f  on  appeal,  Br.  &  L.  57.  As  to 
whether  the  section  applies  to  the  case 
of  a  collision  between  two  barg^  pro- 
pelled by  oars  in  the  body  of  a  county, 
see  the  definition  of  *'  ship "  in  24 
Vict.  c.IO,  s.  2  (Appendix,  p.  ccxiv), 
and  Everard  v.  Kendall^  L.  R.,  6  G.  P. 
428,  which  case  was  decided  on  the 
County  Courts  Admiralty  Jurisdiction 
Act,  1869  (32  &  33  Vict.  c.  61),  s.  4 
(Appendix,  p.  cccvii).  The  section 
appUes  to  a  collision  between  English 
ships  in  a  canal  in  Holland  {The  Diana, 
Lush.  639),  and  to  a  collision  between 
foreign  ships  in  foreign  waters.  The 
Courier f  Luah.  64 1 ;  Williams  and  Bruce 
Admiralty  Jurisdiction,  p.  63. 

(m)  24  Vict.  c.  10,  s.  35  (Appendix, 
p.  ccxiv). 

(n)  The  Uhla,  L.  B.,  2  A.  &  E. 
24  (n.) ;  Tlie  ExceUior,  L.  R.,  2  A.  & 
E.  268 ;  The  Industrie,  L.  R.,  3  A.  & 
E.  303.     As  to  oases  where  the  suit 


is  brought  for  damage  done  to  a  pier, 
&c.,  to  which  the  provisions  of  the 
Harbour  Dock  and  Pier  dauses  Act, 
1847  (10  &  11  Vict.  0.  27),  are  ap- 
plicable,  and  the  collision  is  alleged  to 
have  been  occasioned  by  inevitable 
accident,  see  Adamson  v.  The  Itiver 
Wear  Comtnitsionert,  2  App.  Cases, 
743;  and  tupra,  pp.  618,  619.  It 
has  been  doubted  by  the  Court  of 
Appeal,  whether  the  Admiralty  Divi- 
sion has  under  this  section  jurisdiction 
to  entertain  a  suit  for  damage  done  to  a 
pier  in  the  territorial  waters  of  a  foreign 
state.  See  The  M,  Moxham,  1  P.  D. 
43,  107.  Where  no  objection  was 
taken  to  the  jurisdiction  in  such  a 
case,  it  was  hdd  that  the  liability  of 
the  shipowner  was  governed  by  the 
law  of  the  foreign  state.    lb. 

(o)  The  Clara  Killam,  L.  R.,  3  A.  & 
E.  161.  See  also  The  Submarine  Tele- 
graph Company  v.  Diekton,  33  L.  J., 
C.  P.  139 ;  and  The  Czar,  19  Lower 
Canada  Jurist,  197. 

(p)  The  Sylph,  L.  R.,  2  A.  &  E.  24  ; 
and  see  the  judgment  of  the  Judicial 
Committee  of  tne  Privy  Councdl  in 
The  Beta,  L.  R.,  2  P.  C.  447. 
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brought  into  ooUirion  with  another  ship  and  damaged,  it  was 
held  that  the  owner  of  the  damaged  ship  oonld  sne  the  tu^  in 
the  Admiralty  Court  (7).  So  also,  where,  by  the  careleBs  navi- 
gation of  thoae  in  charge  of  the  ship  proceeded  against,  the 
plaintiff's  vessel  was  compelled  to  place  herself  in  such  a  posi- 
tion that  she  received  damage  in  the  one  case  from  contact  with 
a  sea  wall,  and  in  the  other  from  a  collision  with  a  third  ship,  it 
was  held  that  the  suit  had  been  properly  brought  in  the  Court 
of  Admiralty  (r). 


InOMMOf 

kwsollife. 


It  was  also  decided  in  the  Court  of  Admiralty  that,  in  cases 
where  loss  of  life  or  personal  injuries  resulting  in  death  had  been 
occasioned  by  a  collision  between  two  ships,  that  Court  had 
jurisdiction  to  entertain  suits  instituted  under  Lord  Campbell's 
Act  by  the  legal  personal  representatives  of  the  deceased  person 
against  the  wrong-doing  vessel  (<).  The  Court  of  Queen's 
Bench,  however,  prohibited  the  Admiralty  from  exercising  this 
jurisdiction.  Since  the  passing  of  the  Judicature  Act,  the  Ad- 
miralty Division  has  asserted  this  jurisdiction,  and  the  Court  of 
Appeal,  in  a  case  where  the  judges  were  equally  divided,  has 
affirmed  the  jurisdiction  of  the  Admiralty  Division  (^). 


Jurisdiction         Where  a  vessel  has  been  in  collision  on  the  high  seas,  and 

ju^moaUof   ^^  been,  in  proceedings  in  the  nature  of  a  suit  in  rem^  oon- 

«^>?^  demned  by  a  foreign  Court  of  Admiralty  in  the  damages  sus- 

Ck>urt8.  tained  in  the  collision,  but  the  sentence  has  not  been  satisfied, 

the  Admiralty  Division  has  jurisdiction  to  execute  the  sentence 

on  the  wrong-doing  vessel  being  arrested  within  the  territorial 

jurisdiction  of  the  Court  (w). 


JuBxsDicnoN        The  Admiralty  Court  of  the  Cinque  Ports  has  concurrent 
CinoubPobtb.  jurisdiction  with  the  Admiralty  Division  in  such  cases  of  ool- 


{q)  The  Kighttctttch,  Lush.  342  ;  The 
Energy t  L.  K.,  3  A.  &  E.  48 ;  aud  see 
The  Batavier,  I  Spk.  378,  for  a  case 
where,  after  the  passing  of  the  3  &  4 
Vict.  c.  66,  the  owners  of  a  barge 
which  had  been  sunk  in  the  sweU  of  a 
steamship  recovered  against  the  steam- 
ship the  damages  they  had  sustained. 

(r)  The  Industrie,  L.  R.,  3  A.  &  E. 
803  ;   The  Sisters,  1  P.  D.  117. 

(*)  The  Beta,  L.  R.,  2  P.  C.  447 ;  The 
Ouldfmxe,  L.  R.,  2  A.  &  E.  325 ;  The 
OeorgeMd Richard,  L.  R.,  3 A.  & E. 466, 


where  leave  was  reserved  for  a  claim  to 
be  preferred  on  behalf  of  a  child  en 
ventre  sa  mere  at  the  time  of  the  col- 
lision, if  bom  within  due  time.  See  also 
The  Explorer,  L.  R.,  3  A.  &  E.  289; 
2  P.  D.  164,  note ;  and  Smith  v.  Brown, 
L.  R.,  6  Q.  B.  729. 

it)  See  The  Fremconia,  2  P.  B.  163. 

(«)  The  City  of  Mecca,  6  P.  D.  28. 
And  see  the  decision  of  the  Court  of 
Appeal  in  the  same  case,  W.  K.  1881, 
p.  76. 
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lifiioii  ooourring  within  the  boiuidaries  of  the  Cinque  Forts  as 
oould  have  been  entertained  in  the  High  Court  of  Admiralty 
before  the  recent  statutes  extending  the  jurisdiction  of  that 
Court  (v). 

It  is  provided  by  the  third  section  of  the  County  Courts  Jumbdictioh 
Admiralty  Jurisdiction  Act,   1868    (31   &    32  Vict.  c.  71),  ^^^ 
that  the  county  courts  having  Admiralty  jurisdiction  (a?)  shall  hating 
nave  jurisdiction  over  claims  for  damage  by  collision  where  jxTsisDicnoir. 
the  amount   claimed  does   not  exceed   300/.,   or  where  the 
amount  claimed  is  beyond  that  limit,  if  the  parties  agree, 
by  a  signed  memorandum,  that  any  county  court  having  Ad<* 
miralty  jurisdiction  and  specified  in  such  memorandum  shall 
have  jurisdiction  (y).    The  4th  section  of  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act,  1869,  extends  and 
applies  the  provisions  of  this  section  to  all  claims  for  damage 
to  ships,  whether  by  collision  or  otherwise,  when  the  amount 
claimed  does  not  exceed  300/.  (z).    Under  this  section  county 
courts  having  Admiralty  jurisdiction  can  entertain  a  claim  for 
damage  done  to  a  ship  by  a  barge  withiu  the  body  of  a 
ooimty  {a) ;  but  the  provisions  of  the  section  do  not  confer  on 
these  Courts  jurisdiction  either  in  an  action  against  a  pilot 
who,  when  in  charge  of  a  vessel,  has  brought  about  a  collision  {b)y 
or  in  a  case  where  a  collision  has  occurred  within  the  body  of  a 
county,  between  two  barges  propelled  by  oars  only  {c). 

The  Vice-Admiralty  Courts  Act,   1863   (26  Vict.  c.  24),  jtmisDionow 

OP  VlOB- 


(r)  See  The  Vivid,  42  L.  J.,  Adm. 
67;  and  infra,  Chap.  X.  Salvjlgb.  See 
also  the  33id  lection  of  the  Gonnty 
Conrte  Admiralty  Juiisdiotion  Act, 
1868  (31  &  32  Vict.  o.  71,  Appendix, 
p.  oooii),  aUowing  appeals  and  trans- 
fers to  be  made  to  the  Court  of  Admi- 
ralty of  the  Cinque  Ports  in  lieu  of 
the  High  Court  of  Admiralty  in  aU 
oases  whidh  arise  within  the  jurisdio- 
tion  of  the  Cinque  Ports  as  defined  by 
1  &  2  Gteo,  4,  o.  76,  s.  1 8  (see  Supplemen- 
tary Appendix,  p.  180),  and  are  also 
within  the  jurisdiction  of  a  County 
Court  haying  Admiralty  jurisdiction. 

(x)  See  Appendix,  p.  ooxcviii.  For 
a  list  of  these  Courts  and  the  limits 
of  their  jurisdiction,  see  Appendix, 
Orders  in  Council,  pp.  20 — do.  Ac- 
lions  instituted  under  this  section  can 
be  transferred  to  the  Admiralty  Divi- 
sion either  by  order  of  that  Diyision  or 

M.P. 


of  the  County  Court  in  which  the  suit 
is  pendmg.    See  sects.  6,  7,  8. 

(y)  The  9th  section  of  the  Act  pro- 
Tided  how  the  costs  of  the  prooeedmgs 
were  to  be  borne  in  cases  wnere  claims 
below  the  limited  amoimt  were  brought 
in  the  Superior  Court,  but  this  pro- 
vision has  become  inoperative  smce 
the  passing  of  the  Judicature  Act. 
See  Kules  of  the  Supreme  Court, 
Order  LV.  r.  1.  Oamett  v.  Bradley^ 
3  App.  Cas.  944 ;  and  Tenant  v.  EUi$^ 
6  Q.  B.  D.  46. 

(z)  Appendix,  p.  coovii. 

(a)  JPurkit  v.  Flower,  L.  R.,  9  Q.  B. 
114. 

(b)  The  Alexandria,  L.  B.,  3  A.  & 
£.  674 ;  Flower  y.  Bradley,  44  L.  J., 
Ex.  1. 

(e)  Everard  y.  Kendall,  L.  B.,  5  C. 
P. 428. 

S  S 
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seot.  10,  gives  juiiBdiotion  to  the  Yioe-Admiralty  Gourfas  OTer 
^'""c^TOiB  ol*iiM  "  for  damage  done  by  any  ship  "  (c). 


OF  Asia.  The  Court  of  Admiralty  in  Ireland  has  inherent  juriadio- 

ucnov.      *   tion  in  causes  of  damage,  and  this  jurisdiotion  has  recently  been 

extended  by  statute  {d).    In  Scotland,  the  Court  of  Session  has 

an  Admiralty  jurisdiction  in  oases  of  collision  between  ships  (e). 


Jmiadiction 
of  justioea 
inoaaeaof 
daniAira  to 
pien,  &c. 


The  75th  section  of  the  Harbours,  Docks  and  Piers  Glauses 
Act,  1847,  provides  that  any  damage  done  to  the  harbours,  piers, 
docks  or  works  within  that  Act,  by  any  vessel  or  float  of  timber, 
shall,  if  the  amount  daimed  in  respect  of  such  damages  does  not 
exceed  50/.,  be  recoverable  in  England  or  Ireland  before  two 
justices,  or  in  Scotland  before  the  sheriff  of  the  county,  and 
that  in  any  such  case  where  damages  have  been  awarded  the 
justices  or  sheriff  may  detain  and  keep  the  vessel  or  float  by 
which  such  damage  has  been  done  imtil  payment  of  the  amount 
of  damages  awarded  and  costs  (/). 

By  the  76th  section  of  the  same  Act,  it  is  provided  that  where 
any  owner  of  a  vessel  or  float  of  timber  has  made  satisfaction 
for  any  such  damages  as  in  the  preceding  section  mentioned, 
wilfuUyor  negUgentiy  done  by  the  master  or  peraon  in  ohai«e 
of  such  vessel  or  float  of  timber,  the  amount  of  such  damage,  if 
it  does  not  exceed  50/.,  shall  be  recoverable  from  the  person  who 
actually  did  the  damage  before  two  or  more  justices  or  the 
sheriff  in  Scotland  (g). 

Pbockdtob  m  There  was  formerly  a  very  marked  difference  between  the 
DiYiBioN  un)  niode  of  proceeding  in  the  Admiralty  Court  and  in  the  Common 
Quebn's  ija^  Courts,  but  since  the  passing  of  the  Judicature  Acts  many 
Division.        of  these  distinctions  have  ceased  to  exist  (A). 


(e)  See  Appendix,  p.  oczl,  and 
supra f  p.  123,  n.  {x).  See  also  the 
Vice- Admiralty  Courts  Act  Amend- 
ment Act,  1867,  30  &  31  Viot.  o.  46 ; 
Appendix,  p.  oclzxii.  This  section 
confers  jarisdiotion  over  a  claim  for 
damage  done  by  a  ship  to  a  wharf. 
The  Chase,  Stuart'sVice-Adm.  (Quebec) 
Beports,  1875,  p.  361 ;  iS'.  0.  on  appeal, 
P.  a,  July  22nd,  1873. 

(^  See  30  &  31  Vict.  c.  114,  s.  29. 
As  to  the  admiralty  jurisdiction  of  cer- 
tain loeal  Courts  in  Ireland,  see  39  & 
40  Vict.  c.  28,  and  40  &  41  Vict.  c.  66, 
8  49 

'  (e)*See  11  Geo.  4  &  1  WUl.  4,  c.  69, 
ss.  21,  22,  and  Eraser's  Judicial  Pro- 
ceedings before  the  High  Court  of 


Admiralty  in  Scotland  (Edinbnr^), 
1814. 

(/)  10  Vict.  c.  27;  Supplementary 
Appendix,  p.  148.  If  payment  be 
not  made  within  seven  days  of  the 
award,  the  vessel  or  float  may  be  sold, 
and  the  damages,  costs,  and  expeuses 
paid  out  of  the  proceeds. 

(^)  Supplementaiy  Appendix,  p. 
148. 

(A)  The  practice  of  the  Court  of  Ad- 
miralty is  in  force  in  the  Admiralty 
Division  so  far  as  it  has  not  been  ex- 
pressly varied  either  by  the  Judicature 
Acts  or  the  Rules  of  the  Supreme  Court 
(38  &  39  Vict.  o.  77,  s.  18).  See  The 
Vivar,  2  P.  D.  29  ;  The  Polymede,  1  P. 
D.  121  ;  The  SJactoria,  2  P.  D.  3  ;  The 
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The  difltinotion  between  prooeedings  in  rem^  whioli  can  only  be 
instituted  in  the  Admiralty  Division,  and  prooeedings  in  per- 
mnaniy  has  already  been  noticed  {i). 

In  the  Admiralty  Division  the  trial  invariably  takes  place  Mode  of  trial, 
before  the  judge  without  a  jury,  but  usually  assisted  by  elder 
brethren  of  the  Trinity  House  of  Deptford  Steond  (y),  who  act  as 
skilled  nautical  assessors  {k) ;  while  in  the  Queen's  Bench  Division 
the  trial  usually  takes  place  before  a  judge  and  jury  (/). 

Until  within  recent  times  the  Court  of  Admiralty  received 
evidence  by  written  depositions  only,  but  by  the  3  &  4  Vict. 
0.  65,  the  practice  was  introduced  into  the  Admiralty  Court  of 
taking  evidence  by  word  of  mouth,  and  now  evidence  is  taken 
substantially  in  the  same  manner  in  all  divisions  of  the  High 
Court  (w). 

The  burden  of  proof  lies  in  all  cases  upon  the  party  seeking  Burden  of 
to  recover  compensation  for  damage  caused  by  a  collision,  and  he  ^'^'' 
must  establish  that  the  loss  was  attributable  to  the  default  of  the 
person  sued  (w).    There  are,  however,  certain  artificial  rules  intro- 
duced by  the  legislature  on  the  ground  of  public  policy,  which 
in  certain  cases  affect  the  onus  of  proof  in  actions  of  collision. 

Thus,  by  sect.  28  of  the  Merchant  Shipping  Act,  1862,  in  case 


Matthew  Cay,  6  P.  D.  49.  As  to  tiie 
practioe  of  tiie  Court  of  Admiralty,  see 
frown's  Civil  and  Admiralty Law^vol. 
2,  p.  396  et  9eq,\  Pritchard's  Admiralty 
Dig.  tit.  Fraotioe ;  WilliamsandBmce^s 
Admiralty  Practice;  Bosooe's  Admi- 
ralty Practice.  Where  in  a  cause  of 
collision  proceedings  were  taken  in 
the  Admiralty  Court  on  behalf  of  the 
crown  against  the  ship  causing  the 
damage,  it  was  held  that  the  18  &  19 
Vict.  c.  90|  did  not  impose  upon  the 
crown  the  liability  to  pay  costs.  TKe 
Zeda,  Br.  &  L.  19.  Where  the  pro- 
ceedings are  in  the  Admiralty  Division 
and  the  Crown  is  not  a  plaintiff,  the 
oosts  are  in  all  cases  in  the  discretion 
of  the  Court.  Ord.  LV.  r.  1.  As  to 
actions  agpainst  the  officers  of  Queen's 
ships,  see  H.M.S.  Swallow^  Swa.  30. 

(«)  See  supra,  pp.  619,  620. 

U)  See  The  (Bolides,  3  Hagg.  867, 
and  supra,  p.  272,  n.  (o). 

[k)  In  the  Admiralty  Division,  whe- 
ther Trinity  Masters  attend  or  not,  the 
dedsion  in  every  case  rests  with  the 
judge  alone.  The  Aid,  6  P.  D. 
Piarch  6,  1881];  The  Swanland,  2 
Spks.  108;  The  Alfred,  7  N.  of  C.  354 ; 
The  Speed,  2  W.  Rob.  231.    See  also 


the  judgment  in  The  Vernon,  I  N. 
of  C.  280,  and  Williams  and  Bruce's 
Adm.  Practice,  p.  271,  n.  («). 

(/)  Where  a  case  is  tned  before  a 
judge  and  jury,  skilled  witnesses,  who 
did  not  see  the  collision,  may  give  evi- 
dence as  experts;  but  in  the  Admiralty 
Division,  when  the  Trinity  Brethren 
are  present  to  advise  the  court,  such 
evidence  is  not  commonly  received. 
The  No,  1  Spks.  184  ;  The  Earl  Speneer, 
L.  R.,  4  A.  &  E.  431 ;  The  GazelU,  1 
W.  Rob.  474 ;  The  Ann  and  Mary,  2 
W.  Rob.  196. 

(m\  See  sect.  7.  In  default  actions  in 
the  Admiralty  Division,  it  is  usual  for 
evidence  to  be  brought  before  the  court 
by  affidavit.  See  The  Polymede,  ojid 
The  Sfactoria,  ubi  supra, 

(n)  The  London,  nomine  Morgan  ▼. 
Sim,  11  Moo.  P.  C.  C.  307;  Spaight  v. 
Tedeastle,  6  App.  Cas.  217,  224;  The 
Benmore,  L.  R.,  4  A.  &  £.  132;  The 
Otter,  L.  R.,  4  A.  &  E.  203.  As  to  the 
onus  of  proof  where  the  shipowners  set 
up  the  defence  of  compulsory  pilotage, 
see  The  Clyde  Navigation  Commissioners 
V.  Barclay,  1  App.  Ca.  790,  and  supra, 
p.  28o. 
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Where 

roffolationa 

inmnged. 


any  damage  to  person  or  property  arises  from  the  non-observanoe 
by  any  ship  of  any  Begolation  made  by  or  in  pursoanoe  of  that 
act,  the  damage  is  to  be  deemed  to  have  been  oooasioned  by  the 
"wilful  default  {p)  of  the  person  in  charge  of  the  deck  of  the  ship 
at  the  time,  unless  it  is  shown  to  the  satisfaction  of  the  Court 
that  the  ciroumstanoes  of  the  case  made  a  departure  from  the 
regulation  necessary  (q). 

Moreover,  it  is  provided  by  the  17th  section  of  the  Merchant 
Shipping  Act,  1873  (r),  that  if  in  any  case  of  collision  it  is 
proved  to  the  Court  before  which  the  case  is  tried  that  any  of 
the  Eegulations  for  preventing  collision  contained  in  or  made 
under  the  Merchant  Shipping  Acts,  1854  to  1873,  has  been 
infringed,  the  ship(«)  by  which  such  Eegulation  has  been 
infringed  shall  be  deemed  to  be  in  fault  (Q,  unless  it  is  shown 
to  the  satisfaction  of  the  Court  that  the  circumstances  of  the 
case  made  departure  from  the  regulation  necessary  (t/). 

This  section  applies  to  a  case  of  collision  where  the  Regula- 
tions have  been  infringed  by  a  foreign  vessel  on  the  high  seas  {x). 
A  ship  will  not  be  deemed  in  fault  by  virtue  of  the  provisions 
of  this  section  where  it  is  proved  that  the  infringement  of  the 
Regulations  could  not  by  any  possibility  have  contributed  to 
the  collision  (^).    Thus,  where  a  collision  occurred  between  two 


{p)  The  words  **  wilful  default '» in 
this  eeotion  do  not  affect  the  liability 
of  the  shipowner  for  the  unintentional 
but  negligent  acts  of  the  master  or 
crew.  Orill  v.  The  General  Screw  Collier 
Company,  L.  R.,  1  0.  P.  601;  3  C.  P. 
476 ;  The  Seine,  Swa.  411.  As  to  the 
meaning  of  "person  in  charge/'  see 
infra,  p.  629,  n.  (h), 

{q)  See  also  the  M.  S.  Act,  1854, 
s.  27,  eupra,  p.  685,  as  to  the  statutory 
obligation  imposed  on  owners  and  mas- 
ters to  obey  these  Beg^ulations. 

(r)  This  section  is  substituted  for  the 
29th  section  of  the  M.  S.  Act,  1862, 
which  section,  until  it  was  repesded  by 
the  M.  S.  Act,  1873,  s.  33,  took  the 
place  of  sects.  298  and  299  of  the  M.  S. 
Act,  1854  [repealed  bj  the  M.  S.  Act, 
1862,  s.  2,  and  Sched.  table  A.J.  See 
The  Juliana,  Swa.  20,  and  The  Anham, 
L.  R.,  3  P.  C.  212. 

{»)  The  owner  of  cargo  suinff  in  an 
action  of  collision  will  not  be  *' deemed 
in  fault*'  under  this  section  for  the 
negligence  of  theyessel  carrying  the 
cargo.  See  The  Milan,  Lush.  388,  a 
decision  upon  sect.  298  of  the  M.  S. 
Act,  1864. 

{t)  This  does  not  mean  '*  shall  be 


deemed  solely  in  fault."  The  Siber' 
nia,  24  W.  R.  60— P.  C. ;  The  Lady 
Doumahire,  4  P.  D.  26.  See  also  The 
Aliwal,  18  Jurist,  296;  The  Jamee^ 
Lawton  v.  Carr,  10  Moo.  P.  C.  C.  162; 
The  London,  nomine  Morgan  t.  Sim^  11 
Moo.  P.  0.  C.  807. 

(w)  For  recent  oases  where  defences 
that  circumstances  rendered  a  depar- 
ture from  the  Regulations  neoessafy 
were  not  sustained,  see  The  Tirzah,  4  r, 

D.  33 ;  The  Lovebird,  6  P.  D.  [March  4, 
1881].  See  also  The  Aurora^  Lush. 
327,  and  The  London,  11  Moo.  P.  C. 
C.  307. 

(ar)  TheMagnet,  L.  R,  4  A.  &E.  417. 

(y)  The  Magnet,  ubi  supra  ;  The  Duke 
of  Sutherland,  L.  R.,  4  A.  &  E.  419; 
The  Fanny  M.  Carvill,  L.  R.,  4  A.  & 

E.  422 ;  S.  C.  on  appeal,  44  L.  J.,  Adm. 
34.  SeeBl8oTheEngli8hman,Z'P.D,lS; 
The  Khedive,  nomine  Stoomvaart  Maate^ 
chappy  Kederland  Y.  The  Peninsular  and 
Oriental  Steam  Navigation  Co.,  6  App. 
Ca.  893,  894.  Those  who  represent  the 
ship  guilty  of  an  infringement  of  the 
regulations  have  the  burden  cast  upon 
them  of  showing  that  the  infringement 
could  not  have  possibly  contributed  to 
the  collision.   The  Fanny  M,  Carvill^  ubi 
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vesselB,  one  of  which  oarried  an  improper  light,  and  it  appeared 
that  thecoUision  was  caused  by  the  absence  of  alook-out  on  the  part 
of  the  other  vessel,  it  was  held  that  the  section  did  not  apply  (z). 

It  is  further  provided  by  the  16th  section  of  the  Merchant  Where  yeeael 
Shipping  Act,  1873,  that  "  in  every  case  of  collision  between  ^d°bT,*&c., 
two  vessels  it  shall  be  the  duty  of  the  master  or  person  in  charge  after  ooUiBioxi. 
of  each  vessel,  if  and  so  far  as  he  can  do  so  without  danger  to 
his  own  vessel,  crew  and  passengers  (if  any)  to  stay  by  the 
other  vessel  until  he  has  ascertained  that  she  has  no  need  of 
further  assistcmce,  and  to  render  to  the  other  vessel,  her  master, 
orew  and  passengers  (if  any)  such  assistcmce  as  may  be  practi- 
cable and  as  may  be  necessary  in  order  to  save  them  from  any 
danger  caused  by  the  collision,  and  also  to  give  to  the  master  or 
person  in  charge  of  the  other  vessel  the  name  of  his  own  vessel 
and  of  her  port  of  registry,  or  of  the  port  or  place  to  which  she 
belongs,  and  also  the  names  of  the  ports  and  places  from  which 
and  to  which  she  is  bound ;  if  he  fails  so  to  do  and  no  reasonable 
cause  for  such  failure  is  shown,  the  collision  shall,  in  the  absence 
of  proof  to  the  contrary,  be  deemed  to  have  been  caused  by  his 
wrongful  act,  neglect  or  default"  (a).  The  same  section  also 
provides  that  "  every  master  or  person  in  charge  (6)  of  a  British 
vessel  who  fails,  without  reasonable  cause,  to  render  such 
assistance  or  give  such  information  as  aforesaid  shall  be  deemed 
guilty  of  a  misdemeanor,  and  if  he  is  a  certificated  officer  an 
inquiry  into  his  conduct  may  be  held,  and  his  certificate  may  be 
cancelled  or  suspended  "  (c). 


tupra.  The  following  are  cases  where 
it  was  held  that  this  burden  had  not 
been  discharged: — The  Tirzahj  4  P.  D. 
33,  where  the  lights  of  the  vessel 
guilty  of  the  infmigement  were  not 
placed  in  accordance  with  the  Begula- 
tions;  The  Magnet ^  L.  R.,  4  A.  &  E. 
417,  where  one  of  the  side  lights  of 
the  Tcseel  deemed  in  fault  was  ineffi- 
cient, and  so  placed  as  to  be  obscured; 
The  Lady  Doumehire,  4  P.  D.  26,  where 
the  Begulations  as  to  lights  contained 
in  the  Mersey  Sea  Channels  Act,  1874 
(see  tupraf  p.  607)  were  not  complied 
with;  and  The  Lovebird,  6  P.  D. 
[March  4,  1881],  where  the  Regula- 
tions of  1879  (see  eupray  p.  696)  were 
infringed  by  the  neglect  to  use  a  me- 
chanic foghorn.  See  also  The  Bou^ 
gainvUk,  L.  R.,  6  P.  C.  316. 

(s)  The  Englithman,  3  P.  D.  18. 

{a)  See,  as  to  this  provision,  The 
Queen  of  the  OrweU.U  W.  R.  499,  and 
TheAdriatiCf  3  Asp.  Mar.  Law  Cas.  16. 


{b)  As  to  the  meaning  of  the  words 
''person  in  charge,"  see  Ex  parte  Fer^ 
guson,  L.  R.,  6  Q.  B.  280;  see  also 
The  Queen,  L.  R.,  2  A.  &  E.  63. 

{e)  The  enactments  in  force  previous 
to  this  section  were  the  M.  S.  Act, 
1862,  s.  33,  and  the  M.  S.  Act,  1871, 
s.  9,  which  were  both  repealed  by  the 
M.  S.  Act,  1873,  s.  33.  Of  these  re- 
pealed sections,  the  M.  S.  Act,  1862, 
s.  33,  dealt  only  with  the  duty  of  the 
master  to  render  assistance ;  and  the 
M.  S.  Act,  1871,  s.  9,  for  the  first  time 
declared  that  it  was  the  duty  of  the 
master  to  furnish  his  vessel's  name,  &c. 
The  latter  section  defined  ''vessel,"  as 
used  in  the  section,  to  include  "any 
vessel  used  in  navigating,  however  pro- 
pelled. ' '  This  definition  does  not  occur 
in  the  M.  S.  Act,  1873.  As  to  the  law 
before  any  legislation  on  the  subject, 
sec  The  Celt,  3  Ilagg.  321,  and  ntpra, 
p.  474  and  p.  475,  n.  (;). 
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In  relation  to  the  evidence  usually  produced  in  cases  of 
collision,  the  following  provisions  must  be  noticed : — 

The  Merchant  Shipping  Act,  1854,  provides,  by  sect.  828, 
'^  that  in  every  case  of  collision,  in  which  it  is  practicable  so  to 
do,  the  master  must,  immediately  after  the  occurrence,  cause  a 
statement  of  the  collision,  and  of  the  circumstances  under  which 
it  occurred,  to  be  entered  in  the  o£Blcial  log-book  {d)y  which  entry 
Ib  to  be  signed  by  the  master,  and  also  by  the  mate  or  one  of  the 
crew,  subject  to  a  penalty  not  exceeding  201.  The  section 
further  provides  '^  that  the  entry  so  made  shall  be  received  in 
evidence  in  any  proceeding  in  any  Court  of  justice,  subject  to 
all  just  exceptions''  {e). 

The  rules  which  were  formerly  applied  in  cases  of  contributory 
negligence  in  cases  of  collision  in  Courts  of  common  law  differed 
widely  from  the  rules  adopted  by  the  Admiralty  Court.  '  If ,  in  a 
case  of  collision  at  common  law,  it  appeared  that  the  plaintiff 
had  been  guilty  of  negligence  which  substantially  contributed 
to  the  collision,  he  could  not  recover,  while  in  the  Admiralty 
Court  no  such  rule  was  recognized  (/).  It  is,  however,  now 
provided  by  the  25th  section  of  the  Judicature  Act  of  1873, 


(i)  See  iupraf  p.  140,  and  Appeiidiz, 
"FormBj^No.  43. 

{e)  See  The  Europa^  13  Jurist,  866; 
The  Malta,  2  Hagg.  159.  It  is  pro- 
vided by  the  448th  section  of  the 
H.  S.  Act,  1854,  that  any  recelyer 
of  wreck  or  justice  of  the  peace  shall, 
as^  soon  as  conveniently  may  be,  exa- 
mine on  oath  any  person  belonging 
to  any  ship  which  may  have  been  in 
distress  on  the  coast  of  the  United 
Kingdom,  or  any  other  person  who 
can  give  any  account  thereof,  as  to 
(among^  other  matters)  the  occasion 
of  the  distress  of  the  ship,  and  make 
two  copies  of  the  examination,  which 
is  to  be  taken  in  writing,  and  send 
one  copy  thereof  to  the  Board  of 
Trade,  and  the  other  to  the  secretary 
of  Lloyd's.  Depositions  taken  under 
these  provisions,  and  relating  to  the 
circumstances  of  a  collision,  and  entries 
in  the  ship's  log  as  to  the  circumstances 
in  which  the  collision  occurred,  are  not 
admissible  in  an  action  to  recover  da- 
mages arising  from  the  collision,  as 
evidence  on  behalf  of  the  owners  of  the 
ship  to  which  the  person  making  the 
depositions  belonged,  or  on  board 
which  the  log  was  kept.  Nothard  v. 
Pepper,  17  C.  B.,  N.  S.  79 ;  The  Little 
Lizzie,  L.  R,  3  A.  &  E.  66;  The  Henry 
Coxon,  3  P.  D.  166.    By  the  Regula- 


tions of  the  Trinity  House  of  Deptford 
Strond,  the   pilots  licensed  by  that 
corporation  are  required  to  report  any 
oomsion  which  occurs  with  a  vessel 
of  which   they  are  in  charge.    See 
as  to  the  admission  as  evidence  in 
the  Admiralty  Division  of  coastguard 
books,  lighthouse  logs,  and  master's 
protests   respectively — The    Catharina 
Maria,  L.  R.,  1  A.  &  E.  53;  The  Maria 
dae  Doret,  Br.  &  L.  27;  The  Oemanli, 
7  N.  of  0.  607;  The  Emma,  2  W.  Rob. 
316;  TheSedwiff,  1  Spks.  21.    As  to 
the  inadmissibility  in  evidence  of  the 
proceedings  on  shipping  casualty  in- 
vestigations or  naval  inquiries,  see  The 
Mangerton,  Swa.  124  ;  The  City  ofLfm- 
dm,  ib,  246 ;  H.M.S.  StoaOow,  id.  30. 
(/)   36   &   37   Vict.   c.   66,   s.   24, 
subs.  9 ;  Thorogood  v.  Bryan,  8  C.  B. 
113;  Catilin  v.  JlilU,  ib.  123;  Arm- 
etrtmg    v.   The   Lancaehire  and  York' 
ehire  Hail,   Co.,  L.   R.,  10  Ex.   47; 
Spaiffht  V.  Tedcastle,  6  App.  Cas.  223 ; 
Vanderplank  v.  MtlUr,  M.  &  H.  169; 
VennaU  v.  Oarmr,  1  G.  &  M.  21 ;  Lack 
V.  Seward,  4  C.  &  P.  106 ;  Luaford  v. 
Large,  6  G.  &  P.  421;    Sells  v.  Brown, 
9  G.  &  P.  601 ;   Bridge  v.  The  Grand 
Junction  Bail.  Co.,  3  M.  &  W.  244; 
J)apie8   V.  Mann,  10  M.  &  W.  546. 
See  also  Badley  v.  The  North  Weetem 
Bail,  Co.,  1  App.  Gas.  751. 
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that ''  in  any  cause  or  proceeding  for  damages  arising  out  of  a 
collision  between  two  ships,  if  both  ships  shall  be  found  to 
have  been  in  fault  the  rules  in  force  in  the  Court  of  Admiralty, 
so  far  as  they  have  been  at  variance  with  the  rules  in  force  in 
the  Courts  of  common  law,  shall  prevail"  {g). 

The  Bules  which  were  acted  upon  by  the  Court  of  Admiralty, 
and  which  are  now  applicable  in  all  the  Divisions  of  the  High 
Court,  are  as  follows: — ^First,  if  the  damage  happen  without 
blame  being  imputable  to  either  party, — as  where  the  loss  is 
occasioned  by  a  storm  or  any  other  via  major ^ — ^the  loss  must  be 
borne  by  the  party  on  whom  it  happens  to  light ;  the  other  is 
not  responsible  to  him  in  any  degree.  Secondly,  if  both  parties 
are  to  blame, — as  where  there  has  been  a  want  of  due  diligence 
or  of  skill  on  both  sides, — ^the  loss  must  be  apportioned  between 
the  parties,  as  it  has  been  occasioned  by  the  fault  of  both. 
Thirdly,  if  the  damage  happen  by  the  misconduct  of  the  suffering 
party  only,  the  sufferer  must  bear  his  own  burthen ;  and,  lastly, 
if  it  was  caused  by  the  fault  of  the  ship  which  ran  the  other 
down,  the  injured  party  is  entitled  to  an  entire  compensation 
from  the  other  (A).  The  first  of  these  rules,  namely,  that  where 
the  damage  is  the  result  of  mere  accident  the  loss  must  be  borne 
by  the  party  on  whom  it  falls,  has  been  often  recognized  and 
acted  upon  (t).    It  appears  that  it  will  be  appUed  not  only 


O7)  See  The  Mthn,  Liuh.  388 ;  Mey 
T.  Le  Nevtj  2  Shaw,  Scotch  App.  Gas. 
305 ;  The  Julia,  nomine  Bland  t.  J2om, 
16  Moo.  P.  C.  G.  210.  And  see  a 
pamphlet  by  Mr.  Botherj,  the  present 
Wreck  Gommissioner,  entitled  '*  A  De- 
fence of  the  Rule  of  the  Admiralty 
Gonrt  in  oases  of  Gollision  between 
Ships"  [London:  Longmans,  1873], 
where  the  Admiralty  Roles  are  ex- 
plained and  supported  with  great 
ability. 

(A)  See  the  judgment  of  Sir  W.  Scott 
in  The  Woodrop  Sims,  2  Dods.  85,  cited 
and  approved  of  by  Lord  Gifford  in  Hay 
Y.  Ze  Neve,  2  Shaw*8  Scotch  Appeal 
Gases,  401. 

(i)  The  Shannon,  1  W.Rob.  463;  The 
.E»w«5«-,2W.Rob.  206;  The  Itinerant, 
td.  236;  TA«  rAorwfoy,  7  Jur.  669;  The 
Marpesia,  L.  R.,  4  P.  C.  212 ;  The 
WVliam  Lindeay,  L.  R.,  6  P.  G.  338 ; 
Nugent  ▼.  Smith,  1  G.  P.  D.  423.  This 
rule  agrees  with  that  of  the  Roman 
law  (Dig.  Ub.  9,  tit.  2,  Ad 'Legem 
Aquileiam,  lib.  29),  the  principle  of 
which  was  adopted  by  some  of  the 


early  maritime  codes  of  Europe.  See 
the  Gonsolato,  ^p.  165.  The  laws  of 
016ron  and  of  Wisbuy  appear  to  lay 
down  a  different  rule,  and  to  direct 
that  in  cases  of  accident  the  damage 
^all  be  divided  equally  between  ^e 
injured  vessels.  See  Article  15  of  the 
former  law,  and  Articles  29,  49,  50 
and  65  of  the  latter.  It  is  curious 
that  Boulay  Patv,  in  his  Gours  de 
Droit  Gommercial  Maritime,  tit.  12, 
s.  6,  vol.  4,  p.  493,  asserts  that  the 
former  of  these  rules  was  adopted  by 
all  the  ancient  maritime  codes.  The 
French  Gode  de  Gommerce  follows  the 
civil  law,  and  by  Art.  407  directs,  ''Si 
l'^v6nement  a  6t6  purement  fortuit,  lo 
dommage  est  supports  sans  r6p6tition 
par  celui  des  navires  qui  l*a  6prouvc." 
See  also  the  observations  on  this  subject 
in  Valin  Ordon.  de  la  Marine,  liv.  3, 
tit.  7,  art.  10,  vol.  2,  p.  177;  Emerigon 
Trait6  des  Assur.  c.  12,  s.  14 ;  1  Bell 
Gomm.  680,  581,  and  notes;  Marshall 
on  Ins.  B.  1,  0.  12,  s.  2 ;  and  3  Kent 
Gom.  231. 
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where  the  evidenoe  shows  oonolusiTely  that  the  injury  was  occa- 
sioned by  aodidenty  but  also  where  there  is  a  reasonable  doubt  as 
to  the  preponderanoe  of  the  evidence  on  this  point  (A;).  An 
inevitable  accident  has  been  defined  to  be  one  which  could  not 
possibly  be  prevented  by  the  exercise  of  ordinary  care,  caution, 
or  maritime  skill  (/).  Under  the  second  of  these  rules,  when 
both  vessels  are  in  fault,  the  sums  representing  the  damage 
sustained  by  each  are  added  together,  and  the  amount  is  equally 
divided  between  the  two  (m).  This  rule  holds  good  even 
although  one  of  the  vessels  may  have  been  more  in  fault  than 
the  other  (n).  Where  the  Court  of  Session  in  Scotland,  finding 
that  both  ships  were  to  blame,  but  that  a  greater  share  of  blame 
rested  on  one,  decided  that  her  owners  were  liable  to  two-thirds 
of  the  damage,  the  House  of  Lords,  upon  appeal,  reversed  the 
decision  (p).  It  must  be  noticed  that  the  rule  is  applied  not  only 
where  each  vessel  has  by  her  negligence  contributed  to  cause  the 
collision,  but  also  in  cases  where  one  or  both  of  the  vessels  has 
been  deemed  to  be  in  fault  for  a  nonobservance  of  the  statutory 
regulations  for  preventing  collisions  under  the  provisions  which 
are  contained  in  the  Merchant  Shipping  Act,  1873,  and  whidi 
we  have  above  referred  to  (p).  The  third  rule  mentioned  above 
requires  no  comment  (q).  With  respect  to  the  second  and  last 
of  these  rules,  when  once  their  application  to  the  liability  of  the 
parties  is  ascertfidned,  the  following  rules  as  to  the  measure  of 
damages  have  to  be  taken  into  consideration. 

{Is)  See  the  obsenrationB  of  Lord  (n)  The  JudUh  Randolph,  cited  by 

Stowell  in  The  Catharine  of  Dover,  2  Lora  Gifford  in  Say  y.  Le  Neve,  2 

Hagg.  164.  Sbaw's   Scotch  Appeal  CSasee,    403; 

(Q  See  the  judgment  of  Dr.  Lush-  The  Immaganda  Sara  Ckuina,  nomine 

ington  in  The  Virgil,  2  W.  Rob.  206,  Vaux  v.  Sheffer,  8  Moo.  P.  C.  0.  76 ; 


and  the  judflrment  of  the  Judicial  Com-       The  Linda,  4  Jur.,  N.  S.  147.    Lord 

of  tne  Privy 
Marpeeia,  L.  B.,  4  P.  G.  212,  and  T?te      &  E.  432,  speaking  of  this  rule,  said, 


mittee  of  Uie  Privy  Gouncil  in   The      Denman,  in  De  Vaux  t.  Salvador,  4  A. 


William  Lindsay,  L.  R.,  6  P.  G.  338.  ''It  grows  out  of  an  arbitrary  pro- 
See  also  The  River  Wear  Oommissionera  vision  in  the  law  of  nations  from  views 
T.  Adamson,  2  App.  Ga.  743.  of  general  expediency,  not  as  dicta^ 
(m)  See  The  Betey  Cainee,  2  Hagg.  by  natural  justice,  nor  (possibly)  quite 
28;  The  Mellona,  3  W.  Rob.  7,  16;  consistent  with  it."  See  also  the 
H.  M.  S.  Inflexible,  Swa.  200.  The  quotations  from  foreign  law  writers, 
application  of  the  rule  is  that  each  and  the  valuable  remarks  in  Mr.  Serjt. 
vessel  is  condemned  in  the  moiety  of  Shoe's  edition  of  Abbott  on  Ship.  623 
the  damages  sustained  by  the  otner.  (10th  edit.).  See  also  Marsden's  Gol- 
The  Laeonia,  Br.  &  L.  117;  The  Meteor,  usions  at  Sea,  p.  62,  as  to  how  far  tlie 
L.  R.  (Irish)  9  Eq.  667  ;  and  Chapman  rule  is  at  present  adopted  abroad. 
V.  The  Royal  Netherlande  Steamship  (0)  Say  v.  Le  Neve,  2  Shaw's  Appeal 
Cb.,  4  P.  Div.  167  {tupra,  p.  81,  n.  (t)).  Gases,  396 ;  see  also  The  Washington,  6 
where  the  owners  of  one  of  the  two  Jur.  1067. 
vessels  had  taken  proceedings  for  the  (p)  See  eupra,  p.  628. 
limitation  of  their  liability  under  the  (q)  The  Ligo,  2  Hagg.  366,  was  a 
M.  S.  Acts.  case  falling  within  this  rule. 
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The  provisions  of  the  Merchant  Shipping  Aots^  1854  and  Lmdtationof 
1862,  which  limit  the  liability  of  the  owners  of  sea-going  ships  ^' 

in  respect  of  injuries  to  life  and  property  which  occur  without 
their  actual  default  or  privity,  have  already  been  fully  mentioned 
in  an  earlier  Chapter  (r).  Subject  to  these  statutory  provisions, 
the  damages  which  the  owner  of  the  injured  vessel  is  entitled  to 
recover  are  estimated  as  in  other  actions  of  a  like  nature  (a). 
Thus  the  Court  may  award  full  compensation  for  the  damages,  If easnre  of 
both  direct  and  consequential,  which  have  been  sustained  by  a  ™"**S^ 
collision.  The  rule  which  is  applied  in  cases  of  insurance, 
namely,  that  in  fixing  the  amount  to  be  paid  by  the  imder- 
writers  for  repairs,  one-third  of  the  cost  price  is  to  be  deducted 
where  new  materials  are  substituted  for  old,  does  not  apply  in 
causes  of  damage  by  collision ;  for  in  these  cases  the  claim  for 
indemnity  arises  ex  delicto^  and  the  right  against  the  wrongdoer 
is  for  a  complete  restitution  {t) ;  although  the  effect  may  be  to 
make  the  ship  of  greater  value  than  she  was  before  the  col- 
lision (u). 

The  wrong- doing  vessel  will  be  condemned  in  the  consequen-  Gonseqae&tial 
tial  loss  arising  from  the  abandonment  of  the  injured  vessel  by  ^^^^ 
her  master  and  crew  under    a    reasonable    apprehension    of 
danger  {x) ;  and  where  it  has  been  necessary  to  have  recourse 
to  assistance  in  the  nature  of  salvage,  the  remuneration  paid  for 
that  salvage  service  will  form  part  of  the  damages  allowed  (i/). 


(r)  See  ante^  pp.  79—83.  The  pro- 
Tisionfl  of  the  H.  S.  Act,  1854,  on  this 
subjeot  were  not  applicable  to  foreign 
ships.  The  Ir<m  Screw  Colliery  Cam' 
panyY.  Sehurmannt^  6  Jur.,  N.  S.  883; 
29  L.  J.,  Oh.  877,  and  The  Wild 
Ranger^  32  L.  J.,  P.  M.  &  A.  49;  Lush. 
653.  We  have  already  seen  that  the 
M.  S.  Act,  1862,  8.  54,  refers  in  terms 
to  foreign  ships,  and  that  the  provisions 
of  this  act  referred  to  in  the  text  are 
applioabletoforeignships.  TheAmaliay 
Br.  &  L.  151,  KDAtupra^  p.  80. 

(s)  The  amount  of  damagfe  are  in 
practice  always  assessed  out  of  Court. 
In  the  Admiralty  Division  the  damages 
are  assessed  by  the  Registrar  assisted 
by  merchants.  This  tribunal  per- 
forms ^e  duties  imposed  upon  it  with 
great  ability  and  despatch. 

\t)  See  the  judgment  in  The  Gazelle, 
2  W.  Rob.  281 ;  The  Factolus,  Swa. 
173  ;  The  Norihumbria,  L.  R.,  3  A.  & 
E.  127 ;  the  observations  of  Sir  Robert 
Fhillimore  in  The  HaUey,  L.  R.,  2  A. 


&  E.  1 ;  see  also  The  Star  of  India,  1 
P.  D.  466  ;  The  Coneett,  5  P.  D.  229. 

(tf)  The  Factolut,  ubi  eupra;  The  Clyde, 
Swa.  23. 

{x)  The  Blenheim,  I  Spks.  285 ;  The 
Fensher,  Swa.  211,  215;  The  Linda 
Meleha,  Swa.  306 ;  The  Flying  F%$h, 
Br.  &  L.  436  ;  The  Counteea  of  Durham, 
9  Monthly  Law  Magazine,  279 ;  The 
Kingeton-by-Sea,  3  W.  Rob.  165  ;  The 
Thuringia,  41  L.  J.,  Adm.  44;  The 
Lindsay,  L.  R.  (Irish),  1  Eq.  259;  The 
Despatch,  14  Moo.  P.  C.  C.  83. 

(y)  The  Blenheim,  1  Spks.  285  ;  The 
Legatus,  Swa.  168.  The  costs  incurred 
on  both  sides  in  the  salvage  suit  will 
also,  according  to  the  practice  of  the 
Admiralty  Division,  ordinarily  be 
allowed  as  a  proper  item  of  the 
damages ;  for  it  has  always  been  con- 
sidered by  the  Court  of  Admiralty, 
that  where  salvage  services  have  been 
rendered  the  persons  interested  in  the 
property  salved  are  entitled  to  the  de- 
cision of  a  competent  Court,  as  to  the 
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Where  damage  haa  arisen,  subsequent  to  the  collision,  from 
the  want  of  ordinaiy  nautioal  skill  and  prudence  on  the  part  of 
those  in  charge  of  the  damaged  vessel,  such  damage  will  not  be 
regarded  as  consequent  upon  the  collision  (s) ;  but  persons  sud-. 
denly  placed  in  a  position  of  danger  and  difficulty,  although 
they  are  bound  to  show  ordinary  resolution  and  control,  cannot 
be  expected  always  to  adopt,  in  the  emergency,  the  meajsures 
which  subsequent  events  may  prove  would  have  been  the  best  (a). 

Where  a  vessel  is  earning  freight  at  the  time  of  the  collision, 
and  a  claim  is  sustained  for  a  total  loss,  compensation  for  the 
freight  she  would  have  earned  had  her  voyage  been  completed 
is  allowed,  subject  to  necessary  deductions  representing  the  cost 
which  would  have  been  incurred  in  earning  the  freight.  But  if 
a  vessel  is  totally  lost  by  collision  at  a  time  when  she  is  not 
earning  freight,  interest  on  her  value  will  be  allowed  from  the 
time  of  her  loss  (6). 

So,  the  loss  of  the  benefit  of  a  charter,  the  performance  of 
which  has  been  interfered  with  by  the  collision,  may  be  taken 
into  account  (c). 

Where  the  damaged  vessel  can  be  repaired  damages  for  the 
detention  of  the  vessel  during  the  time  necessarily  occupied  by 
the  repairs  are  commonly  allowed  in  addition  to  the  cost  of  the 
repairs  (c?). 

A  defendant,  in  an  action  of  collision,  is  not  entitled  to  deduct 

from  the  amount  of  tho  damages  a  sum  which  the  plaintiff  has 

though  plain-  received  from  an  underwriter  on  account  of  the  same  injury ; 


Ii086  0f 
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Dama^for 
detentioii. 


Heasoreof 
damaffe  not 
altered 


amount  of  salvage  remuneration  to 
whioh  the  salvors  are  entitled.  The 
Legatus^  Swa.  168.  Where  the  action 
of  collision  is  tried  in  the  Queen's 
Bench  DivisioD,  the  proper  question 
for  the  jury  is  whether,  in  respect  to 
the  suit  for  MiLvage,  the  master  of  the 
salved  ship  pursued  the  course  which 
a  prudent  and  reasonable  man  would 
have  followed.  Tindallr,  Belly  11  M. 
&  W.  228. 

(z)  The  (EolideSf  3  Hagg.  367. 

(a)  See  Williams  and^ruce,  Admi- 
ralty Practice,  p.  83. 

(A)  The  Northumbrian  L.  R..  3  A.  & 
E.  12  ;  The  Clyde^  Swa.  23 ;  The  Iron- 
mastery  Swa.  441 ;  see  also  The  Columbue, 
2  W.  Rob.  158 ;  The  Clarence,  3  W. 
Rob.  283.  Where  ship  and  freight  are 
totally  lost,  the  measure  of  freight 
lost  is  the  gross  freight  contracted  for, 


less  the  expense  which  would  have 
been  incurred  in  carrying  it.  The 
Canada,  Lush.  685. 

{c)  See  the  judgment  of  Dr.  Lush- 
ington  in  The  Matchless,  10  Jur.  1017 ; 
and  the  judgments  of  Sir  Robert 
PhilUmore  in  The  Star  of  India,  I  P.  D. 
466;  The  Consett,  5  P.  D.  229;  see 
also  The  Betsy  Caines,  2  Hagg.  28 ;  2^e 
Yorkshireman,  ib.  30,  note.  As  to  what 
damages  are  direct  see  The  Sisters,  1 
P.  D.  117,  and  The  Bailiffs  of  Bonney 
Marsh  V.  The  Trinity  Souse,  L.  R.,  5 
Ex.  204;  aflBrmedL.  R.,  7  Ex.  247. 

(rf)  Tlie  Inflexible,  Swa.  200;  The 
Black  Prince,  Lush.  508.  See  also  like 
Star  of  India,  1  P.  D.  466.  As  to  the 
rate  of  compensation  for  detention 
usually  allowed  in  the  case  of  steamers, 
see  The  City  of  Buenos  Ayres,  1  Asp. 
Mar.  Law  Cas.  169. 
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for  a  wrong-doer  oannot  olaim  the  benefit  of  a  contract  of  insur- 
ance effected  by  the  person  whose  property  he  has  injured  {e). 

Where  proceedings  in  the  nature  of  proceedings  in  rem  hare 
been  instituted  in  a  competent  Court  abroad  to  recover  damages 
arising  out  of  a  collision,  and  whilst  such  proceedings  are 
pending,  an  action  in  rem  in  respect  of  the  same  collision  is 
instituted  in  the  Admiralty  Division,  the  plaintiff  will  be  put 
to  his  election  to  abandon  one  or  other  of  the  two  suits  (/). 

And  in  a  case  where  it  appears  that  at  the  time  when  pro- 
ceedings were  being  taken  in  an  action  of  damage  in  the 
Admiralty  Division,  cross  causes  of  damages  between  the  same 
parties  were  pending  in  the  Court  of  Admiralty  in  Ireland, 
the  Admiralty  Division  ordered  the  suit  before  it  to  be  dis- 
missed ($r). 


{$)  TaUt  Y.  Whyte,  4  B.  N.  0.  272, 
wnidi  was  decided  on  the  principle 
laid  down  in  Mastm  v.  Sainaiufy,  3 
Doug.  61.  On  the  same  principle  it 
has  been  dedded  that  in  an  action  for 
injuries  caused  bj  the  defendant's  neg- 
ligence, a  sum  received  by  the  plaintiff 
on  an  accidental  insurance  policy 
oannot  be  taken  into  account  in  reduc- 
tion of  dunages;  Bradbum  y.  The 
Great  JFettem  Hail,  Oo.,  10  L.  B.,  Ex.  1. 

(f)  The  Mali  Ivo,  L.  B.,  2  A.  &  E. 
856  ;  The  Delta,  I  P.  D.  404;  see  also 
The  Zanarkahire,  2  Spks.  189.  In 
The  Delta,  1  P.  D.  404,  the  defendant 
in  an  action  of  damage  in  rem  pleaded 
that  the  plaintiff  had  been  condemned 
in  the  damagfes  arising  out  of  the  same 
oolliidon  b J  the  ludgment  of  a  foreign 
court  pronounoea  in  an  action  in  rem. 
The  judgment  of  the  foreign  court 
was  a  judgment  by  default,  and,  in 
the  paiticiuar  circumstances,  the  Ad- 
miralty Division  refused  to  recognize 
the  foreign  judgment  as  haying  any 
binding  effect.  Where  a  point  was 
raised  as  to  whether  the  pendency 
of  proceedings  in  the  Court  of  Session 
in  Scotland  to  recover  damages  in  re- 
spect of  the  same  collision  oould  be  set 
up  as  lie  alibi  pendent  in  answer  to  the 


claim  in  the  English  Court  of  Ad- 
miraltjr,  it  was  held  by  the  Privy 
Council,  that  since  the  two  suits  were 
in  their  nature  different,  the  one  being 
in  pereonam,  and  the  other  in  rem,  the 
pendency  of  the  former  could  not  be 
pleaded  in  suspension  of  the  latter. 
The  Bold  Buecleugh,  7  Moo.  P.  C.  0. 
207  ;  3  W.  Bob.  220.  See  also 
The  Bengal,  6  Jur.,  N.  S.  1085; 
Swa.  468;  and  Caetrique  v.  Imrie,  8 
0.  B.,  N.  S.  1 ;  S,  a,  in  Cam.  Scaco., 
id,  405 ;  in  Dom.  Proo.,  L.  B.,  4  H.  L. 
414.  See,  as  to  picas  that  the  de- 
fendant's ship  was  JBVench,  and  that  a 
French  Court  of  law  had  decided  the 
question.  The  General  Steam  Navigation 
Company  v.  GUhu,  11  M.  &  W.  877. 
InKarrU  v.  JTiUie,  16  C.  B.  710,  it  was 
held,  in  an  action  of  collision,  that  a 

Ck  alleg^g  that  the  merits  of  the  case 
alTMtdy  been  determined  by  the 
Admiralty  Court  in  favour  oi  the 
defendant  in  proceedings  taken  in  that 
Court,  afford^  no  answer  to  the  action, 
the  plea  not  showing  on  the  face  of  it 
that  the  Admiralty  Court  had  jurisdic- 
tion over  the  matter. 

(ff)  The  Catterina  Chiazzare,  1  P.  D. 
368. 
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Salvage  is  the  compensation  allowed  to  persons  hy  whose  Salyaqb. 
exertions  a  ship  or  boat,  or  the  cargo  of  a  ship,  or  the  lives  of  General 
persons  belonging  to  her,  are  saved  from  danger  or  loss,  in  servioe. 
oases  of  shipwreck,  derelict,  capture,  or  the  like  (a).     The  right 
to  remuneration  in  these  cases  rests  obviously  upon  equitable 
grounds ;  it  was  recognized  bj  the  Boman  law,  and  has  been 
upheld  hy  the  different  maritime  Courts  of  Europe  (6).    The 
subject  of  salvage  has  been  frequently  dealt  with  by  the  Legis- 
lature of  this  country.    The  chief  statutory  provisions  now  in 
force  in  this  country  with  reference  to  wreck  and  salvage  are 
contained  in  Fart  YIII.  of  the  Merchant  Shipping  Act,  1854  (c). 

Independently  of  these  statutory  provisions,  a  salvor  may  be 
defined  to  be  one  who  assists  a  vessel  in  distress,  acting  at  the 
time  as  a  volunteer,  and  not  under  any  contract  or  duty  which 
binds  him  to  that  particular  service  (d). 

Salvage  is  not  claimable  in  every  case  in  which  work  and  Hustnotbe 
labour  is  done  about  the  preservation  of  a  ship  and  cargo ;  there  ^li^w. 
must,  usually,  in  order  to  support  a  claim  for  salvage,  be  skill  and 


(a)  See  1  Beawee'  Lex  Hero.  241. 
An  ezpreM  demand,  or  an  ezpreae 
aooeptaoioei  of  salvage  aeryioe  actually 
performed  is  not  a  condition  precedent 
to  salvage  reward;  Ths  Annapolis, 
Liidi.  375.  No  dlaim  for  remunera- 
tion from  the  owner  is  given  b j  the 
common  law  to  those  who  preserve 
goods  on  shore,  unless  they  mterfere 
at  the  request  of  the  owner,  yieholton 
Y.  Chapman,  2  H.  Bl.  254. 

{b)  See  the  judgment  of  Sir  C.  Ro- 
binson in  Ths  Calypso,  2  Haffg.  218 ; 
and  the  judgment  of   Chief  Justice 

rin  jfiskolson  v.  Chapma»,  2  H.  & 
at   p.    257.    See   also  Zohrs  y. 


Aiteheson,  4  App.  Gas.  761 ;  and  Mart' 
fordy,  Jones,  1  Ld.  Raym.  393. 

{e)  The  General  Salvage  Acts  in 
force  before  the  M.  S.  Act,  1854,  were 
the  9  &  10  Vict.  o.  99,  and  the  16  &  17 
Vict.  c.  131  (ss.  39  to  51).  The  former 
of  these  statutes  repealed  the  earlier 
Salvage  Acts  (which  are  very  nume- 
rous), with  the  exception  of  the  1  &  2 
Geo.  4,  c.  76  (Supplementary  Ap- 
pendix, p.  127)  and  the  9  Geo.  4,  c.  37, 
which  relate  to  salvage  within  the 
jurisdiction  of  the  Cinque  Ports.  See 
pott,  p.  669. 

{d)  See  the  judgment  of  Lord  StoweU 
in  Ths  Neptune,  1  Hagg.  236. 
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enterprise  on  the  part  of  the  salvors,  and  peril  with  respect  to 
the  property  saved  (e).  Thus,  if  the  services  rendered  to  a  voflsel 
not  disabled  or  in  distress  do  not  exceed  the  ordinary  assLBtance 
which  is  rendered  by  a  towing  ship,  no  salvage  can  be  clainied  (/). 
If,  however,  a  steamer  renders  assistance  to  a  disabled  vessel  by 
towing,  she  may  be  entitled  to  salvage  {g) ;  and  a  service  which 
commences  as  a  mere  towage  service  may,  if  new  ciroumstanoes 
CoDTenUmof  arise,  become  a  salvage  service  (A).  The  conversion  of  tow&ge 
^|[^,  into  salvage  service  depends  on  the  circumstances  of  each  par- 

ticular case  (t) ;  and  the  Courts  watch  with  jealousy  the  conduct 
of  steamtugs,  in  cases  of  this  description,  in  order  to  see  that  the 
increased  danger  from  which  the  ship  may  have  been  rescued, 
was  not  attributable  to  the  fault  of  the  tug.  If  it  was  caused 
by  wilful  misconduct  or  negligence,  or  want  of  reasonable  ddll 
on  the  part  of  the  tug,  she  is  never  permitted  to  profit  by  her 
own  wrong  and  can  have  no  claim  to  salvage  {k).    Salvage  may 


J>)  See  the  judgment  in  The  Clifton, 

3  Hagg.  120 ;  The  London  Merchant^  id, 
396 ;  The  Charlotte^  3  W.  Rob.  71 ;  Colbff 
y.  Walton,  6  Moo.  P.  G.  C.  334 ;  and 
The  Prince  of  WaUa,  6  Notes  of  Gases, 
39;  The  Bomareund,  Lush.  77.  See 
also  the  cases  cited  in  Caetellain  y. 
Thompeon,  13  G.  B.,  N.  S.  105. 

(/)  The  Princeee  Alice,  3  W.  Rob. 
138  ;  The  Harbinger ,  16  Jur.  729 ;  The 
ITpft^, 2 Hagg. 3 ;  TheAnnapolieflioi^, 
366 ;  The  Lady  Egidia,  ih.  613. 

(g)  The  Charles  Adolphe,  Swa.  153; 
The  Strathnaver,  1  App.  .Gases,  68,  66. 

{h)  See  the  judgment  of  Sir  J. 
Nicholl  in  The  leabella,  3  Hagff.  428 ; 
The  Frineeet  Alice,  ubi  tup,;  The  Lon^ 
don  Merchant,  3  Hagg.  394;  The 
Seufard,  1  W.  Rob.  174  ;  The  Galatea, 

4  Jur.,  N.  S.  1064;  The  Albion,  I 
Lush.  282;  The  Saratoga,  ib.  318  ;  The 
I,  C,  Tetter,  L.  R.,  3  A.  &  E.  292 ; 
The  Ferielet,  Br.  &  L.  80 ;  The  WhUe 
Star,  L.  R.,  1  A.  &  E.  68;  The 
Canova,  L.  R.,  1  A.  &  E.  64.  Where 
in  a  collision  the  innocent  yessel  was 
being  towed  by  a  tug,  it  was  held  that 
the  latter  was  entitled  to  salvage  for 
asBiBtinff  the  vessel  which  had  caused 
the  ooUision,  the  right  not  being 
affected  by  the  26  &  26  Vict.  c.  63, 
B.  33,  which  required  colliding  vessels 
to  render  mutual  assistance.  The 
Queen,  L.  R.,  2  A.  &  E.  63. 

(()  The  question  in  all  these  cases 
is  whether  supervening  circumstances, 
such  as  stress  of  weather  or  otherwise, 


have  ooouzred  snoh  as  to  justify  the 
steam  tug  in  abandoning  her  contract 
of  towage.  The  I,  C,  Fotter,  L.  R.,  8 
A.  &  E.  298. 

{k)  TheMinnehaha{WardY.M*Corkill\ 
Lush.  336 ;  8,  C,  16  Moo.  P.  G.  C. 
133;  The  Robert  Dixon,  6  P.  D.  64— 
G.  A.  The  following  broad  and 
luminous  statement  of  the  roles  by 
which  the  Gourts  are  flrovemed  in 
cases  of  this  kind  will  be  found  in  the 
judgment  of  the  Privy  Gouncil  in  the 
former  of  these  cases.  '*  When,"  said 
the  Gourt,  '*  a  steam  boat  engages  to 
tow  a  vessel  for  a  oertain  remunera- 
tion from  one  point  to  another,  she 
does  not  warrant  that  she  will  be 
able  to  do  so,  and  will  do  so  under 
all  circumstances,  and  at  all  hazards ; 
but  she  does  engage  that  she  will 
use  her  best  endeavours  for  that  pur- 
pose, and  will  bring  to  the  task  com- 
petent skill,  and  snoh  a  crew,  taoUe, 
and  equipments,  as  are  reasonably  to  be 
expected  in  a  vessel  of  her  class.  She 
may  be  prevented  from  fulfilling  her 
contract  by  a  vie  major,  by  aoddents 
which  were  not  contemplated  and 
which  may  render  the  fulfilment  of 
her  contract  impossible,  and  in  such 
case,  by  the  general  rule  of  law,  she  is 
relieved  from  her  obligations.  But 
she  does  not  become  relieved  from  her 
obligations  because  unforeseen  diffi- 
culties occur  in  the  completion  of  her 
task ;  because  the  performance  of  her 
task  is  interrupted,  or  cannot  be  com- 
pleted in  the  mode  which  was  origi- 
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be  awarded  in  a  ease  where  cargo  has  been  transhipped  if  the 
cargo  was  really  in  danger ;  but  daims  for  salvage  remunera- 
tion made  under  such  circumstances  have  always  been  watched 
with  jealousy  by  the  Court  of  Admiralty  (/).  A  person  who 
merely  hires  men  to  assist  in  landing  the  cargo  of  a  vessel  that 
is  stranded  cannot  claim  as  a  salvor,  although  he  is  entitled 
to  a  fair  remuneration  for  his  trouble  (m).  Where  a  cutter 
approached  as  nearly  as  could  be  done  with  safety  to  a  ship 
in  distress  which  had  signalled  for  help,  and  gave  advice 
to  her  which  led  to '  her  saf ety,  it  was  considered  in  the 
Court  of  Admiralty  that  this  constituted  salvage  service  (n). 
Where  the  crew  of  a  vessel  are  so  reduced  by  death  or 
sickness  as  to  be  insufficient  for  her  navigation,  the  owners, 
master  and  crew  of  another  vessel,  which,  on  the  high  seas, 
supplies  men  from  her  own  crew,  are  entitled  to  salvage  (o). 


Servioes  ran- 
derod  in  tnn* 
shipping  or 
landingoargo. 


Bjrpving 

advioeasto 

locality. 


By  putting 
men  on  board. 


nallv  intended,  as  by  the  breaking 
of  the  ship's  hawser.  Bat  if  in  the 
discharge  of  this  task,  by  sudden 
violence  of  wind  or  waves,  or  other  ac- 
cidents, the  ship  in  tow  is  placed  in 
danger,  and  the  towing  vessel  incurs 
risks  and  perform  duties  which  were 
not  within  the  scope  of  her  original  en- 
gagement, she  is  entitled  to  additional 
remuneration  for  additional  services  if 
the  ship  be  saved,  and  may  claim  as  a 
salvor,  mstead  of  being  restricted  to  the 
sum  stipulated  to  be  paid  for  mere  tow- 
age, whether  this  hurgerremuneration 
is  to  be  considered  as  an  addition  to,  or 
in  substitution  for,  the  price  of  towage, 
is  of  little  consequence  practically. 
The  measure  of  the*  sum  to  be  aUowed 
as  salvage  would,  of  course,  be  in- 
creased or  diminished  according  as  the 
grice  of  the  towage  was  or  was  not 
iduded  in  it.  In  the  cases  on  this 
subject,  the  towage  contract  is  gene- 
rally spoken  of  as  superseded  by  the 
right  to  salvage.  It  is  not  disputed, 
tl^t  these  are  the  rules  which  are 
acted  upon  in  the  Cburt  of  Admiralty, 
and  they  appear  to  their  Lordships 
to  be  founded  in  reason  and  in  public 
policy,  and  to  be  not  inoonsistont 
with  legal  principles.  ...  To  hold, 
on  the  one  hand,  that  a  tug,  having 
contracted  to  tow,  is  bound,  whatever 
happens  after  the  contract,  though  not 
in  the  contemplation  of  the  parties,  and 
at  eJl  hazards  to  herself,  to  take  the 
Btdp  to  her  destination;  or  on  the 
other,  that  the  moment  tlie  perform- 
ance of  the  contract  is  interrupted, 


or  its  completion  in  the  mode  oiiginaUy 
intended  becomes  impossible,  ti^e  tug 
is  relieved  from  aU  further  dut^,  and 
at  liberty  to  abandon  the  ship  in  her 
charge  to  her  fate ; — ^would  oe  alike 
inconsistent  with  the  public  interests. 
The  rule,  as  it  is  estaolished,  guards 
against  both  inconveniences,  and  pro- 
vides at  the  same  time  for  the  safety 
of  the  ship  and  the  just  remuneration 
of  the  tug.  The  rule  has  been  long 
settled;  parties  enter  into  towage 
contracte  on  the  face  of  it;  and  we 
should  be  extremely  sorry  that  any 
doubt  should  be  supposed  to  exist 
upon  it.  It  is  said,  that  it  has  never 
been  brought  before  us  for  decision. 
If  so,  considering  how  often  the  rule 
has  been  acted  upon,  the  almost 
necessary  inference  is,  that  it  has 
never  been  made  the  subject  of  appeal, 
because  it  has  been  universally  ac- 
quiesced in."  See  also  The  White 
Star,  L.  R.,  1  A.  &  £.  68;  and  The 
Cargo  ex  Capella,  L.  R.,  1  A.  &  E.  356. 

(0  The  Hope,  3  Hagg.  423;  The 
Weetmintter,  1  W.  Rob.  229. 

(m)  The  Watt,  2  W.  Rob.  70.  See 
also  Th^  Lively,  3  W.  Rob.  64,  in  which 
a  claim  for  salvage  under  similar  dr- 
cumstanoes  by  an  agent  of  Lloyd's  was 
dismissed. 

(»)  TA«  ^/tsa.  Lush.  636.  The  mere 
giving  of  information  is  not,  under 
ordinary  circumstances,  a  salvage  ser- 
vice.    The  little  Joe,  Lush.  88. 

(o)  The  Roe,  Swa.  84  ;  The  Charles^ 
L.  R.,  3  A.  &  E.  536 ;  Ths  Active,  14 
Jurist,  606 ;  The  Skibladner,  3  P.  D.  24. 


640  tALTAOB^  TOWAOBi  WRBCK  AKD  SHIPPING  CASUALTIB8* 

In  otiur         Where  a  veesel  lying  in  dock  was  in  danger  of  catohing^  fixe 
inittnmw         from  the  suirounding  warehouses  whioh  were  in  flames,  and  waa 

towed  out  into  a  plaoe  of  safety  hy  a  steamer,  it  was  held  that 
salvage  was  payable  {p). 

Sdlrvioes  whioh  are  performed  on  land  in  oonnection  with 
assistance  rendered  at  sea  may  be  included  in  a  claim  for  sal- 
vage (q).  So  also  may  the  setting  of  salvors  in  motion  (r). 
Where  a  suit  for  salvage  was  brought  by  a  person  who  had 
taken  charge  of  a  stranded  vessel  under  an  agreement  with  the 
master,  and  had  saved  a  valuable  cargo,  the  Court  allotted  to 
him  a  reasonable  remuneration ;  although  it  said  that  the 
services  rendered  were  rather  in  the  character  of  a  mezitozious 
agency  than  of  a  salvage  service  («).  But  charges  for  repairs 
done  to  the  salved  ship  cannot  be  included  in  a  salvage  claim  (/). 
Hortbebene-  If  the  services  of  the  alleged  salvors  are  not  attended  with, 
or  followed  by,  benefit  to  the  owners  of  the  ship,  or  goods, 
or  to  the  lives  of  persons  belonging  to  the  ship,  no  salvage 
can  be  claimed ;  for  salvage  reward  is  a  compensation  for  benefit 
actually  conferred  in  the  preservation  of  property,  not  for  meri- 
torious exertions  alone  (u).  Where  a  boat's  crew,  after  labour- 
ing for  a  whole  day  at  a  vessel  which  was  ashore,  abandoned 
her,  without  any  intention  of  returning,  leaving  their  service  in- 
complete, and  die  was  afterwards  got  off  by  others,  it  was  held 
that  those  who  first  gave  assistance  were  not  entitled  to  salvage, 
although  some  of  them  tendered  their  services  to  the  real  salvors 
before  the  vessel  was  got  off  {x).  Where,  however,  salvage 
service  is  finally  effected,  those  who  meritoriously  contribute 
to  that  result  are  entitled  to  share  in  the  reward,  although  the 
part  they  took,  standing  by  itself,  would  not  in  fact  have  pro- 
duced it(y). 

In  suoh  a  oaae,  not  only  the  men  who  0x  Honor,  L:  K.,  1  A.  &  E.  87. 
go  on  board  the  vessel  in  need,  but  U)  The  Raingefy  2  Hagg.  42. 

also  the  owner,  master  and  all  the  \u^  See  The  India,  1  W .  Rob.  406 ; 

members  of  the  crew  of  the  salving  the  judgment  in  TheZephyrue,  ib,  830; 

ship   are    entitled    to    salvage.      Ths  The  Undaunted,   Lush.  92 ;    and  The 

CA<iW^«,L.  R.,3A.  &E.  636.    See  also  Edward   Hawkint,    Lush.    615;    The 

The  Kile,  L.  R.,  4  A.  &  E.  449.  Cheetah,  L.  R.,  2  P.  0.  205. 

ip)  The  Teet,  Lush.  505.  (:r^  The  India,  ubi  tupra. 

q)  See  the  judgment  in  The  Mary  (y)  The  Jonge  Baetiaan,  5  Rob.  322 ; 

Ann,  1  Hagg.  161.  The  Atlas,  Lush.  618  ;  The  Santipore, 

(r)  The  Nile,  ubi  tupra;  The  Sarah,  1  Spks.  231 ;  The  £.  XT,,  ib.  63 ;  The 

3  t.  D.  39.  Melpomene,   L.   R.,   4  A.   &  £.   129. 

(«)  The  Favorite,  2  W.  Rob.   255.  Salvors  working  under  an  engagement, 

The  Court  has,  under  special  circum-  that  is  to  say,  not  mere  volunteers,  or 

stances,  allowed  a  claim  as  ag^ent  and  going  off  from  shore  in    answer   to 

salvor  to  be  united.      The   Purisima  signEds  of  distress,  but  men  engaged 

Conefpeion,  3  W.  Rob.  181 ;  The  Cargo  by  a  ship  in  distress  to  assist  her,  may 


*i-ri.( 


•■^■•* ".  ry 


5*" 


-I    M  ■      I  .    I     Hi'   JlfpWiFWWI^ 


"far 


xp^r 


SALVAGE,  TOWAOS,  WRECK  AKD  SHIPPING  GASUALTIESL 


641 


The  general  rale  above  mentioned  is,  however,  now  subject  to  CompenBation 
the  statutory  provisions  contained  in  sects.  18  to  21  of  the  Mer-  pro^^  of 
chant  Shipping  Act,  1873.  etatutory 

Of  these  sections  sect.  18  provides  that  the  signals  specified  "SL 
in  the  first  schedule  to  the  act  shall  be  deemed  to  be  signals 
of  distress,  and  that  any  master  of  a  vessel  who  uses  or  dis- 
plays, or  causes  or  permits  any  person  under  his  authority  to 
nse  or  display,  any  of  the  said  signals,  except  in  the  case  of  a 
vessel  being  in  distress^  shall  be  liable  to  pay  compensation  for 
any  labour  undertaken,  risk  incurred,  or  loss  sustained  in  con- 
sequence of  such  signal  having  been  supposed  to  be  a  signal  of 
distress,  and  that  such  compensation  may,  without  prejudice  to 
any  other  remedy,  be  recovered  in  the  same  manner  in  which 
salvage  is  recoverable  (2). 

The  20th  section  of  the  same  act  provides  that  her  Majesty  Power  to 
may  from  time  to  time  by  order  in  Council  repeal  or  alter  the  to  sigiiAls. 
rules  as  to  the  signals  contained  in  the  schedules  to  the  act,  or 
make  new  rules  in  addition  thereto,  or  in  substitution  therefor, 
and  that  any  alterations  in  or  additions  to  such  rules  so  made 
shall  be  of  the  same  force  as  the  rules  in  the  said  schedules. 

The  21st  section  allows  any  shipowner  who  is  desirous  of  Private  night 
using,  for  the  purposes  of  a  private  code,  any  rockets,  lights,  or  "fi^*"* 
other  similar  signals,  to  register  such  signals  with  the  Board  of 
Trade,  and  provides  that  the  Board  shall  give  public  notice  of  the 
signals  so  registered  in  such  manner  as  they  may  think  requisite 
for  preventing  such  signals  from  being  mistaken  for  signals  of  dis- 
tress or  signals  for  pilots.  The  same  section  further  provides  that 
the  Board  may  refuse  to  register  any  signals  which  in  their  opinion 
cannot  easily  bo  distinguished  from  signals  of  distress  or  signals 
for  pilots;  and  that  when  any  signal  has  been  so  registered 
the  use  or  display  thereof  by  any  person  acting  under  the  autho- 
rity of  the  shipowner  in  whose  name  it  is  registered  shall  not 
subject  any  person  to  any  of  the  penalties  or  liabilities  imposed  by 
the  act  upon  persons  using  or  displaying  signals  improperly  (a). 


be  entitled  to  Balyage  reward,  although 
their  efforts  are  nnBuooeesf ul ;  if  the 
ship  ifl  otherwise  saved.  The  UhdautUedf 
Lush.  90  ;  The  Melpomene^  L.  B.,  3  A. 
&  £.  129. 

(z)  See  the  M.  S.  Act,  1873,  sched.  I. 
The  sigpoals  are,  in  the  daytime,  a  gun 
fired  at  intervals  of  about  a  minute ; 
the  international  code  signal  indicated 
by  N.  G. ;  or  a  distant  signal  consist- 

M.P. 


inff  of  a  square  flag  hoisted,  with  a 
ball  below  or  above  it:  at  night,  a 
gun  fired  at  intervals  of  about  a  mi- 
nute ;  flames  on  the  ship,  or  rockets 
or  shells  fired  one  at  a  tune  at  short 
intervals. 

(a)  A  lint  of  the  signals  registered 
under  this  section  previously  to  March, 
1879,  is  printed  in  the  Appendix,  pp. 
ocodxi — coodxvii . 

TT 
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of 
oaptnre. 


F^ni6irTfttio& 
of  human  life. 


When  a  ahip  or  oargo  belonging  to  a  British  owner  is  cap- 
tured by  an  enemy,  and  retaken  either  by  a  Queen's  ship  or  by 
a  private  Yessely  the  owner  is  entitled  by  statute,  upon  proof  of 
his  title,  to  a  restoration  of  the  property  subject  to  payment  of 
salvage  (i).  It  is  the  practice  of  the  Prize  Court  of  this  country 
to  extend  the  benefit  of  this  rule  to  allies  whose  property  has 
been  recaptured  by  an  English  vessel,  unless  it  appears  that 
they  belong  to  a  state  which  deals  with  British  property  upon 
a  less  liberal  principle ;  in  which  case  the  rule  of  reciprocity  is 
applied  (c). 

The  preservation  of  human  life  has  always  been  considered  to 
be  an  important  ingredient  in  estimating  the  amount  to  be  paid 
to  salvors  where  property  had  also  been  saved  {d) ;  but  where  no 
property  was  saved,  but  human  life  alone  was  preserved,  the 
Court  of  Admiralty  had,  apart  from  statute,  no  power  of  remu- 
nerating the  salvors,  however  meritorious  their  conduct  might 
have  been  {e).  The  1  &  2  Gteo.  4,  c.  75,  empowered  justices  of 
the  peace  to  decide  on  salvage  claims  for  services  rendered  to 
ships  or  goods, ''  or  for  being  instrumental  in  saving  the  life  or  lives 
of  any  person  or  persons  on  board,"  and  gave  an  appeal  to  the 
Court  of  Admiralty  to  parties  dissatLsfled  (/).  It  was  held  that 
this  statute  conferred  no  original  jurisdiction  on  the  Court  of 
Admiralty  to  award  salvage  in  cases  where  Uf e  alone  had  been 
preserved  {g).  This  act  was  repealed  by  the  9  &  10  Yict.  c.  99, 
which  provided  that  every  person  (except  receivers  of  Admi- 
ralty droits  under  the  act)  who  should  act  or  be  employed  in  the 

entirely  divested  out  of  the  owner, 
and  he  aoqnired  no  new  right  to  her 
upon  reoapture.  See  tiie  judgment  of 
Sur  W.  Soott  in  VAetif,  Edw.  186. 
As  to  the  salvage  payable  on  resone 
from  the  enemy,  see  The  Tico  Frietubf 
I  Bob.  279. 

{e)  Th$  Santa  Cruzy  1  Bob.  60.  Aji 
to  salvage  in  cases  where  property 
has  been  recovered  from  pirates,  see 
22  &  23  Car.  2,  c.  11;  11  Will.  3, 
c.  7,  s.  11 ;  and  13  &  14  Vict,  c  26 ; 
and  The  Mariana,  3  Hagg.  201. 

{d)  The  Aid,  1  Hagg.  83;  The  Ardin- 
eapUf  3  Hagg.  161. 

{e)  Ibid. ;  see  also  the  judgment  in 
TheZephyrus,  1  W.  Bob.  331,  and  The 
Johannes,  Lush.  182  ;  7%e  WiUem  III.^ 
L.  B.,  3  A.  &  £.  487.  See  also  the 
judgment  of  Dr.  Lushington  in  The 
Fueilier,  Br.  &  L.  344. 

(/)  1  &  2  Qeo.  4,  0.  76,  ss.  8  and  9. 

\g)  The  Zephyrut,  1  W.  Bob.  329. 


(b)  See  the  13  (}eo.  2,  c.  4,  s.  18 ; 
the  17  Geo.  2,  c.  34,  s.  20;  the  29 
Geo.  2,  0.  34,  s.  24 ;  the  46  Geo.  3, 
c.  72,  s.  7 ;  and  the  66  Geo.  3,  c.  60, 
8.  6.  The  last  of  these  acts  expired 
with  the  French  war.  The  act  now 
in  force  is  the  Naval  Prise  Act,  1864 
(27  &  28  Vict.  c.  26).  Appendix,  p. 
ocxlix.  It  is  permanent,  and  by  sect. 
40  (Appendix,  p.  ooliv)  entitles  a  person 
retakmg  a  vessel  to  one-eighth  part  of 
its  value,  or  such  lesser  sum  as  may  be 
agreed  upon  and  approved  of  by  a 
raze  Court.  When,  however,  the  re- 
ospture  is  made  under  circumstances 
of  special  difficulty,  the  Prize  Court 
may  award  to  the  recaptors  an  amount 
more  than  one-eighth  of  the  value  of 
the  prize,  but  not  exceeding  one- 
fourtn.  Before  these  statutes,  if  a 
ship  of  this  country  was  captured, 
taken  infra  pratidia,  and  there  con- 
demned,   the   property   in   her   was 
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saving  or  preserving  of  any  ship  in  distress,  or  of  any  part  of 
the  cargo,  or  '^  of  the  life  of  anj  person  on  board  the  same," 
should  be  paid  a  reasonable  salvage  (A).  The  terms  of  this 
statute  were  wider  than  those  of  the  earlier  act,  but  it  contained 
no  distinct  provision  as  to  the  persons  who  were  to  pay  salvage 
in  case  life  alone  was  preserved,  or  as  to  the  principle  upon 
which  the  amount  was  to  be  estimated.  The  Court  of  Admi- 
ralty, therefore,  notwithstanding  this  statute,  continued  to  act  in 
accordance  with  the  decision  upon  the  earlier  act. 

By  recent  acts  of  Parliament,  however,  this  defective  state  of  Provisions  of 
the  law  has  been  remedied,  and  the  cases  in  which,  and  the  per-  slipping  Acts 
sons  by  whom,  salvage  is  to  be  paid  have  been  clearly  defined,  ^^^^ 
as  well  as  the  principles  upon  which  it  should  be  estimated.  Court  Act, 

The  provisions  of  the  Merchant  Shipping  Act,  1854,  with  J^^^^ife 
reference  to  salvage,  are  contained  in  Part  Yiil.  of  that  act.       salvage. 

It  is  provided,  by  sect.  458  of  that  act,  that  whenever  a  ship 
or  boat  is  stranded,  or  otherwise  in  distress,  on  the  shore  of  any 
sea,  or  tidal  water,  situated  within  the  limits  of  the  United  King- 
dom, and  services  are  rendered  by  any  person, 

(1.)  In  assisting  the  ship  or  boat ; 

(2.)  In  saving  the  lives  of  the  persons  belonging  to  the  ship 
or  boat  (0 ; 

(3.)  In  saving  the  cargo  or  apparel,  or  any  portion  of  it; 

And  whenever  any  wreck  {j)  is  saved  by  any  person  other 
than  a  receiver  within  the  United  Kingdom ; 


(A)  9  &  10  Viot.  c.  99,  s.  19.  See 
also  s.  21.  This  statute  was  repealed 
by  the  17  &  18  Vict.  c.  120. 

(t)  See  the  obeeryations  on  this  pro- 
Tision  by  Br.  Lushing^toii  in  Th^ 
Bartley^  Swa.  199,  and  in  The  Coi-o^ 
mandely  ib.  207.  See  also  the  judgment 
of  Sir  Bobert  Phillimore  in  The  Cairo, 
L.  R.,  4  A.  &  E.  184.  Priority  is 
gfiven  to  claims  in  respect  of  life 
salvage.  See  the  M.  S.  Act,  1854, 
s.  469,  and  The  Coromandel,  ubi  supra. 

Passengfers  are  included  in  these 
sections.  See  The  Funlier,  34  L.  J., 
P.  M.  &  A.  26 ;  S.  C,  Br,  &  L.  341 ; 
The  Cargo  ex  SehiUer,  1  P.  D.  473 ;  2 
P.  D.  146.  See  also  The  Cairo,  L.  R., 
4  A.  &  E.  184. 

{j)  By  the  interpretation  clause  of 
the  act  (s.  2),  the  term  <*  wreck"  in* 
dudes  '*  jetsam,  flotsam,  lagan,  and 
dereUot,  found  in  or  on  the  shores  of 
the  sea  or  any  tidal  water.*'  See 
further  as  to  the  meaning  of  **  wreck," 


Com.  Dig.  tit.  Wreck ;  Sir  Henri/  Oon^ 
stable* 8  ease,  6  Co.  106  a ;  The  Cargo  ex 
SehiUer,  1  P.  B.  473 ;  2P.  B.  145;  The 
Zeta,  L.  R.,  4  A.  &  E.  460 ;  Staekpole  t. 
Beg,,  L.  R.  Irish,  9  Eq.  619,  and  the 
cases  cited  infra,  p.  675,  n.  (d).  Tim- 
ber found  floating  at  sea,  witiiout  an 
apparent  owner,  haying  drifted  from  its 
mooringfs,  is  not  *'wrock*'  within  the 
meaning  of  the  act.  Palmer  y.  House, 
3  H.  £  N.  505;  see  also  Zegge  y. 
JBoyd,  I  C.  B.  92.  Where  goods  were 
imported  into  this  counbr,  ware- 
housed, entered  for  exportation,  and 
shipped  for  Belgium,  but  the  yeesel 
was  lost  within  the  English  port,  and 
the  goods,  being  partly  thrown  upon 
the  shore,  and  partly  found  floating 
on  the  sea  and  landed,  were  oonyeyed 
to  the  warehouse  of  the  lord  of  the 
manor,  and  immediately  claimed  by 
the  owner,  it  was  held  that  they  were 
chargeable  with  duty  as  *^  wreck*' 
brought   or  coming  into  the  United 
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There  shall  be  payable  by  the  owners  of  the  ship,  boat,  caigo^ 
apparel,  or  wreck,  to  the  person  by  whom  the  seryioes  are  ren* 
dered,  or  by  whom  the  wreck  is  saved,  a  reasonable  amount  of 
salvage,  together  with  all  expenses  properly  incurred  in  the  per- 
formance of  the  services,  or  the  saving  of  the  wreck  (k). 

By  sect.  459,  salvage,  in  respect  of  the  preservation  of  the 
life  of  any  person  belonging  to  any  ship  or  boat,  shall  be  payable 
by  the  owners  in  priority  to  all  other  daims  for  salvage ;  and  in 
cases  where  the  ship  or  boat  is  destroyed,  or  where  the  value  of 
it  is  insufficient,  after  payment  of  the  actual  expenses  incurred, 
to  pay  the  amount  of  salvage  due  in  respect  of  any  life,  the 
Board  of  Trade  may  in  its  discretion  award  to  the  life  salvor, 
out  of  the  Mercantile  Marine  Fund,  any  sum  it  may  deem  fit, 
in  satisfaction  of  the  amount  of  salvage  so  left  unpaid  (/). 
Life  salrage  The  above  provisions  relating  to  salvage  of  life  did  not  apply 
forSJnflhipe.  ^  ^^'^^  salvage  Bcrvices  when  rendered  by  or  to  the  crew  of  a 
foreign  ship,  or  of  a  British  ship  in  foreign  waters  (i?i),  but  by 
the  Admiralty  Court  Act,  1861  (24  Vict.  c.  10),  sect  9  (n),  it 
is  provided,  that  all  the  provisions  of  the  Merchant  Shipping 
Act,  1854,  in  regard  to  salvage  of  life  from  any  ship  or  boat 
within  the  limits  of  the  United  Kingdom,  shall  be  extended  to 
the  salvage  of  life  from  any  British  ship  or  boat,  wheresoever 
the  services  may  have  been  rendered,  and  from  any  foreign  ship 
or  boat,  where  the  services  have  been  rendered  either  wholly  or 
JurLidicfcion  in  part  in  British  waters.  And  by  the  Merchant  Shipping  Act, 
S^CkrancU.  1862,  sect.  59,  it  is  provided  that  whenever  it  is  made  to  appear 
to  the  Queen  that  the  government  of  any  foreign  country  is 

Kingdom,  within  the  3  &  4  Will.  4,  the  case  where  the  cargo  arrested  has 

c.  52,  s.  60.     Barry  t.  Amaud^  10  A.  been  saved  bj  the  cargfo-owners  tiiem- 

k  E.  646.    By  the  Sea  Fisheries  Act,  selves,  subsequently  to  the  time  when 

1868  (31  &  32  Vict.  c.  45),  s.  21,  the  the  life  services  were  rendered.     The 

fishing  boats  within  that  act,  and  their  Cargo  ex  Schiller^  ubi  supra, 

ringing,  gear,  nets,  buoys,  floats,  and  The  liability  to  pay  a  reasonable 

fiuung  implements,  are  to  be  deemed  amount  of  salvage  to  liie  salvors  under 

inolu&d  in  the  term  **  wreck"  as  used  the  section  is  not  a  general  personal 

in  any  act  relating  to  merchant  ship-  liability  to  be  enforced,  whether  the 

ping.     See  Appendix,  pp.  cdzxxiii,  ^p  or  cargo  is  lost  or  not,  but  a 

coxoiii.  liability  limited  to  the  value  of  the 

{k)  This  section  was  only  held  to  be  property  saved  from  destruction,  either 

applicable   where   the   services  were  by  the  salvors  or  by  other  means.    The 

rendered  within  three  ndles  of  the  Cargo  ex  Sehillerf  2  P.  D.   145;    The 

coast  of  the  United  Kingdom.     The  Cargo  ex  Sarpedon,  3  P.  B.  28. 

Leda^   Swa.   40.    The  owners  of  the  (0  See  also  the  M.  S.  Act,  1854, 

cargo  of  a  vessel,  to  which  salvage  s.  418.    As  to  the  Mercantile  Karine 

services  have  been  rendered,  are  Hable  Fund,  see  the  M.  S.  Act,  1854,  ss.  417 

to  contribute  to  any  portion  of  the  — 428. 

daim  of  the  salvors  which  may  arise  {m)  The  Johannes^  Lush.  182 ;    The 

from  the  saving  of  the  lives  of  persons  WtUem  III.,  L.  B.,  3  A.  &  £.  487. 

belonging  to  the  ship  [The  Pueiliery  (n)  Appendix,  p.  ocxv. 
Br.  &  L.  341) ;  and  this  is  so  even  in 
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willmg  that  salvage  shall  be  awarded  by  British  Courts  for 
servioes  rendered  in  saving  life  from  any  ship  belonging  to  suoh 
country  when  such  ship  is  beyond  the  limits  of  British  juris- 
diction, the  Queen  may,  by  order  in  council,  direct  that  the 
provisions  of  the  Merchant  Shipping  Act,  1854,  and  of  the 
Merchant  Shipping  Act,  1862,  with  respect  to  salvage  for  services 
rendered  in^  saving  life  from  British  ships,  shall  in  all  British 
Courts  be  held  to  apply  to  services  rendered  in  saving  life  from 
the  ships  of  such  foreign  country,  whether  such  services  are 
rendered  within  British  jurisdiction  or  not  (o). 

Under  the  system  established  by  these  acts,  the  Court  of  Application 
Admiralty  considers  the  preservation  of  human  life  as  the  most  ^^ts^to' 
important  of  all  elements  in  weighing  the  value  of  a  salvage  ^®  Balyage. 
service  ( J!?).    The  taking  off  a  desert  ialand  of  a  crew  and  pas- 
sengers whose  vessel  has  been  wrecked,  but  who  were  not  in  any 
danger  of  drowning,  has  been  held  not  to  be  a  life  salvage  ser- 
vice (q).    But  in  a  case  where,  in  pursuance  of  an  agreement  for 
a  specified  sum,  services  were  rendered  in  taking  the  passengers  of 
a  wrecked  vessel  from  off  a  rock  which  was  so  little  above  water 
that  if  bad  weather  had  set  in  the  lives  of  all  would  have 
been  in  imminent  danger,  the  Court,  although  it  set  aside  the 
agreement  as  inequitable  in  amount,  held  that  the  persons  who 
had  rendered  the  services  were  entitled  to  salvage  remuneration 
as  life  salvors  (r). 

The  officers  and  crew  of  the  ship  in  distress  cannot,  except  Who  mat 
under  extraordinary  circumstances,  claim  salvage  for  services  Stwbs? 
rendered  to  their  own  ship,  for  they  are  boimd  by  their  engage-  When  officers 
ment  to  perform  these  services  («).    For  the  same  reason  salvage  ^^J^"^'^ 

maydium. 

(o^  An  Order  in  Council  nnder  this  («)  See  the  judgment  in  Ths  Neptune, 
flection  was  made  April  7,  1864,  ex-  1  Hagg.  236  ;  The  Le  Jonet,  L.  B.,  3 
tending  the  provisions  of  the  M.  S.  A.  &  E.  556.  In  the  latter  case  the 
Aots,  as  to  stdvage,  to  Prussian  ships.  mate  of  a  damaged  ship,  who  remained 
See  Appendix,  p.  96,  and  The  Dcutch'  on  board  her  after  the  rest  of  her  orew 
landf  25  W.  R.  755.  As  to  the  effect  had  left  and  navigated  her  until  she 
of  such  an  Order  in  Council,  its  publi-  was  towed  into  aftfety,  was  held  en- 
cation,  alteration  and  revocation,  and  titled  to  claim  as  a  salvor.  See,  as 
the  mode  of  proving  it,  see  the  M.  S.  to  the  rule  in  America,  Hohart  v. 
Act,  1862,  ss.  61 — 64.  See  also  the  Drogan,  10  Peters  (American)  Rep. 
M.  S.  Act,  1876,  88.  37,  38,  and  mpra^  108,  in  which  it  was  held  that  sea- 
p.  585,  note  (i).  men,  in  the  ordinary  course  of  things, 

(p)  The  Thomas  lUlden,  32  L.  J.,  cannot  become  salvors,  whatever  may 
Adm.  61 ;  The  Eastern  Monarehf  Lush.  be  the  extent  of  the  peril  or  the  oral- 
Si .  lantry  of  their  servioes;  but  that  tney 

(q)  The  Cargo  ex  fTootung,  44  L.  J.,  may  claim  as  salvors  if  extraordinary 

Adm.  45.  events  occur,  which  dissolve  their  con- 

(r)  The  Medina^  I  P.  D.  272 ;  2  P.  noxion  with  the  ship  de  facto,  or  by 

D.  5.  operation  of  law,  or  if  they  exceed 
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ciroomstanoes  haye  ariaen  which  have  rendered  necessazy  exer- 
tions such  as  conld  not  have  been  contemplated  at  the  time  of 
the  making  of  the  contract  (n).  The  master  of  the  Yessel  render- 
ing assistance  has  power  in  these  cases  to  bind  his  own  interest 
and  that  of  his  employers  (o),  but  an  agreement  entered  into  by 
him  will  not  include  the  rest  of  the  crew,  if  they  have  not  concaiied 
in  it  Q9) ;  nor  will  the  Admiralty  Diyision  uphold  an  agreement 
by  which  the  seamen  bind  themselves  to  receiye  only  a  particular 
apportionment  of  the  reward  in  the  case  of  their  earning  salvage, 
for  such  a  bargain  is  contrary  to  principle,  as  it  tends  to  deprive 
the  salvors  of  their  usual  motives  to  enterprise  (9). 

By  the  Merchant  Shipping  Act,  1854,  sect.  182,  it  is  pro- 
vided, that  every  stipulation  in  any  agreement  made  under  that 
act  by  which  any  seaman  consents  to  abandon  any  right  which 
he  may  have  or  obtain  to  salvage  shall  be  wholly  inopera- 
tive (r).  This  section  has  been  declared  by  the  Merchant  Ship- 
ping Act,  1862, 8.  18,  not  to  apply  to  the  case  of  any  stipulation 
made  by  the  seamen  of  any  ship  which,  according  to  the  terms 
of  the  agreement,  is  to  be  employed  on  salvage  service,  with 
respect  to  the  remimeration  to  be  paid  to  them  for  salvage 
services  to  be  rendered  by  the  ship  to  other  ships.  The  effect 
of  these  sections  is  not  to  fetter  the  discretion  of  the  Court  in 
apportioning  salvage,  but  to  make  such  agreements  as  those 
referred  to  in  the  latter  of  the  two  sections  not  illegal,  and 
to  place  them  on  the  same  footing  on  which  they  were  before 
any  legislation  on  the  subject  («).    Moreover,  the  provisions  of 


(n)  The  WiUiam  Brandt,  dted  2  W. 
Rob.  172.  See  also  the  judgment  of 
the  Privy  Gomicil  in  The  Minnehaha 
(Ward  V.  M'Corkilt),  16  Moo.  P.  C.  0. 
183,  oited  ante,  p.  638,  note  (k), 

(0)  The  Britain,  1  W.  Rob.  40;  The 
Ajfriea,  1  Spks.  299,  300.  The  Court 
will  hold  the  owners  to  such  an  agree- 
ment, though  it  be  a  hard  bamdn.  The 
lir^tfi  S wa.  24  0.  See  also  J%e  Africa, 
ubi  tupra.  Nor  wiU  such  an  agreement 
be  lightly  set  adde  because  ofa  subne- 
quent  alteration  in  the  weather,  whioh 
renders  the  duty  more  onerous  than  was 
at  first  anticipated.  The  Jonge  Andriee, 
Swa.  226;  S.  C,  in  P.  0.,  nomine 
MaUe^  V.  Aliertuezen,  11  Moo.  P.  C.  C. 
813;  The  Wavtrky,  L.  R.,  3  A.  &  £. 
869.  See  poet,  p.  673,  the  provisions 
of  the  M.  S.  Act,  1854,  as  to  volnntary 
agreements  made  by  salvors  to  aban- 
don their  lien  and  abide  the  decision  of 
a  Court  of  Admiralty,  upon  security 
being  given  them  by  the  master  or 


person  in  charge  of  the  ship. 

(p)  The  Britain,  I W.  Rob.  40 ;  The 
Sarah  Jane,  2  W.  Rob.  110 ;  TheEliee, 
Swa.  436,  440. 

(q)  The  Louiea,  2  W.  Rob.  22;  The 
Fmeaeola,  Br.  &  L.  310. 

(r)  See  The  Enchantreee,  Lush.  93. 

(»)  The  Ganges,  L.  R.,  2  A.  &  E. 
879;  The  Pride  of  Canada,  Br.  &  L. 
208;  1  Mar.  Law  Caa.  406.  An  agree- 
ment that  the  vessel  is  to  be  em- 
ployed on  salvage  service,  and  that 
the  seamen  will  waive  their  right  to 
salvage  reward,  need  not  be  in  writing, 
but  must  be  dearly  proved.  The 
Pride  of  Canada,  %tbi  tupra.  See  also 
The  Boeario,  2  P.  D.  41.  An  aixan^- 
ment  entered  into  by  a  solicitor  actmg 
in  good  faith  on  behalf  of  seamen  en- 
titled to  participate  in  an  award  of 
salvaffe  as  to  the  apportionmait  of  the 
award,  will  not,  in  the  absenoe  of  fraud 
or  concealment,  be  set  aside  under  this 
seoUon.     The  Afrika^  6  P.  D.  192. 
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the  last-mentioned  section  do  not  in  anywise  affect  the  rights  of 
seamen  who  haye  entered  into  such  an  agreement  and  subse- 
qnently  render  life  salvage  services  to  claim  salvage  for  their 
services  as  against  property  salved,  or  the  owners  of  that  pro- 
perty{t). 

It  is  also  provided  by  sect.  233  of  the  Merchant  Shipping  Sale  or  as- 
Act,  1854,  that  no  assignment  or  sale  of  salvage  made  prior  to  MSyf^in- 
the  accruing  thereof  shall  bind  the  party  making  the  same,  and  ^^^• 
that  no  power  of  attorney  or  authority  for  the  receipt  of  salvage 
shall  be  irrevocable  {u). 

Where  vessels  sail  as  consorts,  and  under  an  agreement  to  give  Effect  of 
to  each  other  mutual  protection,  it  has  been  held  that  a  claim  ^^^^^. 
for  salvage  could  not  be  founded  on  services  performed  by  the 
orew  of  one  in  assisting  the  other  (t^).  But  where  a  custom  was 
alleged  to  exist  in  the  whale  fisheries  for  vessels  to  assist  each 
other  gratuitously  in  time  of  danger,  it  was  held  that,  assuming 
its  e:dstence,  it  could  not  apply  to  a  ship  which  was  not 
embarked  in  any  joint  enterprize  with  the  vessel  in  peril,  but 
which  had  gone  out  from  this  country  to  render  assistance  (x). 

When   salvage   services  are  rendered  to  a  ship  owned  by  PereonB 
the  same  owners  as  the  ship  by  which  the  services  are  rendered,  ^^^^  ^i^ete 
but  the  cargo  on  board  the  salved  ship  belongs  to  third  persons,  "4^^:  "^d 
the  shipowners  as  owners  of  the  salving  ship  are  entitled  to  belong  to 
recover  salvage  against  the  cargo-owners  (y).    So,  also,  where  wn»oo^^«w- 
salvage  services  are  performed  by  one  ship  to  another  belonging 
to  the  same  owners,  the  master  and  crew  of  the  ship  which  has 
performed  the  salvage  service  are  entitled  to  salvage  remunera- 
tion, provided  the  services  performed  by  them  are  not  within  the 
contract  which  they  originally  entered  into  with  the  owners, 
and  for  which  they  would  be  paid  by  them  ordinary  wages  (s). 

Prior  to  the  Judicature  Act,  it  was  held  that  a  vessel  was  not 
disentitled  to  salvage  merely  because  she  belonged  to  the  same 


(t)  The  Fetuaeola^  Br.  &  L.  306. 

(u\  See  also  27  &  28  Viot.  o.  24,  b.  15, 
making  Toid  anj  aasi^^nment,  sale  or 
contract  of,  or  relatmg  to,  aalyage 
payable  in  respect  of  we  Benrices  of 
any  petty  officer  or  Beamen  in  the 
navy,  or  of  any  non-comnuBsioned 
officer  of  marineB  or  marine. 

{v)  The  Zephyr,  2  Hagg.  43.  See 
The  Caroline,  LubIi.  334. 

[x)  The  Swan,  1  W.  Rob.  68.  Thia 
custom  was  also  set  up  in  The  Margaret, 
2  Hagg.  48,  note,  but  was  not  esta- 


blished. See  also  The  Africa,  1  Spks. 
299,  302;  The  Harriot,  1  W.  Bob.  439. 
Although  such  a  custom  has  been  held 
not  to  depziye  the  Balvora  of  the  right 
to  salvage,  it  may  affect  the  amount 
awarded.  See  the  judgment  of  Lord 
Stowell  in  The  Trelaumey,  4  Bob.  228; 
The  Ganges,  1  N.  of  Ca.  87. 

(y)  The  Miranda,  L.  B.,  3  A.  &  £. 
661. 

(z)  The  Sappho,  L.  B.,  8  P.  G.  690, 
and  the  cases  there  cited.  See  also 
The  Scout,  L.  B.,  3  A.  &  £.  612. 
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owners  as  a  vessel  that  bad  oocaaioned  the  neoessitj  for  the 
salved  servioes  proceeded  on  being  rendered  (a). 
WkenMdTbff      The  East  India  Company  was  held  not  to  be  exempt  from 
to  ownen  of    ^^  payment  of  salvage  to  the  crew  of  a  ship  chartered  to  them 
Mlyed  ship,     for  services  rendered  to  a  ship  which  belonged  to  them  (6)  ;  and 
it  is  now  settled,  that  the  owners  of  a  vessel  rendering'  sal- 
vage services  are  not  debarred  from  clauning  salvage  from 
the  mere  fact   that   they  are   also  charterers   of  the  veesel 
assisted  (c).    Where,  howeveri  the  crews  of  two  ships  belonging 
to  the  same  owner  assisted  another  ship  which  was  not  onlj 
chartered  to  him,  and  carried  a  cargo  belonging  to  him,  but 
of  which  he  had  appointed  the  master  and  crew,  so  that  the 
owners  were  divested  of  all  possession  or  control,  the  Court 
refused  to  award  salvage  to  the  owners  of  the  salving  vessel  (d). 
The  effect  of  the  performance  of  salvage  services  by  Queen'a 
ships  will  be  mentioned  in  a  later  part  of  this  Chapter  (0). 


Rbkediss  Of 

BALTOB0. 

Poflsessory 
lien. 

Where  aer- 
▼ioes  rendered 
by  Bhip*B 
agent. 


Action  in 
Queen's 
Benoh 
Diyiaion. 


Salvors,  who  retain  possession  of  the  property  they  have 
salved,  have  a  possessory  lien  on  it  at  common  law,  and  might 
have  continued  their  possession  until  they  were  remunerated  (/). 

It  has  recently  been  held  that  a  ship's  agent  who,  with  the 
authority  of  the  captcdn,  expended  labour  and  money  on  getting 
a  cargo  which  had  come  to  shore  to  a  place  of  safety,  had  a  lien  on 
the  cargo  for  his  charges  against  the  owner,  although  they  were 
incurred  without  his  sanction  (g). 

The  right  to  salvage  may  be  determined  in  the  Queen's 
Bench  Division  in  an  action  brought  by  the  claimant  upon  the 
implied  contract  to  remunerate  him,  or  in  an  action  by  the 
owner  of  the  ship  or  goods  for  their  detention  {h).    No  action 


(a)  The  Otengaber^  L.  B.,  3  A.  &  E. 
634.  Bat  possibly  sinoe  the  Judica- 
ture Act  a  counter-dlaim  might  be 
maintained. 

[b)  TheWaterloo,2IiQdAAZZ:  affirmed, 
nwtine  The  Ea»t  India  Co,  t.  Moffatt^ 
Delegates,  July  12,  1821. 

(e)  The  Collier,  L.  R.,  1  A.  &  E.  83. 
See  also  The  Sappho,  L.  R.,  3  P.  G.  690. 

(d)  The  Maria  Jane,  14  Jur.  857. 

(e)  Fo8t,  p.  671. 

(/)  Eartford  v.  Jottee,  1  Ld.  Raym. 
393.  See  also  the  judgment  of  Eyre, 
C.  J.,  in  Kichohon  y.  Chapman,  2  H. 
Bl.  257;  Baring  y.  Bay,  8  East,  57. 
In  the  case  of  a  derelict,  the  salyors 
have  a  right  to  exclusive  possession  of 


the  vessel;  but  unless  she  has  been 
wholly  abandoned)  they  are  bound  to 
give  up  oharge  to  the  master  on  his 
appearing,  and  he  may  refuse  to  em- 
ploy them  further.  TheChampion,^r,k 
li.  69,  -where  see  also  as  to  what  is 
a  derelict.  See  also  the  judgment  of 
Sir  Robert  Phillimore  in  The  Kathleen, 
4  L.  R.,  A.  &  E.  269.  As  to  the 
statutory  duty  of  salvors  to  deliver  up 
the  property  salved  into  the  custody 
of  the  receiver  of  wreck  of  the  dis- 
trict, see  infra,  pp.  655,  677. 

(^)  Hingiton  v.  Wendt,  L.  R.,  1  Q. 
B.  D.  367.    See  also  supra,  p.  640. 

(A)  Newman  v.  JTaUere,  3  B.  &  P. 
612  ;  2  Chit.  Plead.  54. 
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can  be  brought  by  a  seaman  against  the  owner  of  his  ship  for 
his  share  of  salvage  money  awarded  to  the  owner  by  justioes 
acting  under  the  provisions  of  the  Merchant  Shipping  Act,  1854, 
and  paid  to  him,  no  apportionment  of  the  salvage  having  been 
madQ  by  the  justioes  (i). 

Salvors  may  also  enforce  their  claims  in  the  Admiralty  Divi-  j^^^  ^ 
sion  either  by  a  suit  in  rem  against  the  ship,  freight,  or  goods,  DivuioD. 
or  in  personam  against  the  owners  of  any  property  salved  (k). 
They  may  also,  in  certain  cases,  for  the  same  purpose,  take  pro- 
ceedings before  the  magistrates  or  a  County  Court  judge,  under 
the  Merchant  Shipping  Acts  (/) ;  or  in  a  County  Court  having 
Admiralty  jurisdiction  under  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  (m). 

The  Court  of  Admiralty  hcd,  by  ancient  usage,  jurisdiction  JmiBdiotioii 
over  all  salvage  cases  arisiiig  on  the  high  seas.    By  modem  r^yision. 
statutes  the  jurisdiction  of  this  Court  was  extended  to  cases  in 
which  the  ship  salved  was  within  the  body  of  a  county  at  the 
time  when  the  services  were  rendered  (n),  and  it  was  enabled,  as 
we  have  already  seen,  to  award  salvage,  in  certain  cases,  not 
only  where  ships  or  boats  or  their  cargoes  or  apparel  hsA  been 
salved,  but  also  where  life  salvage  services  alone  had  been, 
rendered,  or  wreck  (o)  had  been  saved  by  any  person  other  than      . 
a  receiver  of  wreck  (/?).    And  by  the  Merchant  Shipping  Act, 


(i)  Atkifuon  y.  Woodhall,  1  H.  &  C. 
170 ;  and  see  po9tj  pp.  653,  667,  663, 
note  (Q. 

(At)  The  Hope,  3  G.  Rob.  215 ;  The 
ir^jr^rri/tMySHagg.  346;  TheRapidy 
3  Magg.  419 ;  The  Cargo  ex  Sarpedon,  3 
P.  D.  28. 

(/)  See  poHj  pp.  654,  note  (/),  658. 
Bcsore  this  act  tneee  prooeedingi}  were 
rqg^olated  by  the  9  &  10  Viot.  c.  99, 
which  is  now  repealed.  See  as  to  the 
reoovery  of  salvage  within  the  jurisdic- 
tion of  the  Cinque  Porta,  poet,  p.  668. 

(m)  31  &  32  Vict.  o.  71,  s.  3  (Ap- 
pendix, p.  ooxoyiii),  and  infra,  p.  653. 

(n)  3  c  4  Viot.  o.  65,  s.  6,  Appendix, 
p.  coxiii ;  9  &  10  Vict.  c.  09,  s.  40, 
whidi  last-mentioned  act  is  now  re- 
pealed. It  was  decided  by  Dr.  Luah- 
ington  that  the  3  &  4  Viot.  c.  65,  s.  6, 
did  not  confer  on  the  Court  of  Admiralty 
any  jurisdiction  to  award  salvage  for 
the  preservation  of  a  raft  of  timber 
found  flotsam  in  a  harbour  within  the 
body  of  a  county.  In  the  matter  of  a  R^ft 
of  Timber,  2  W.  Bob.  251,  255,  note. 

(o)  As  to  the  meaning  of  "  wreck," 
see  tupra,  p.  643,  n.'  (J)* 

{p)  Supra,  pp.  612—645.   The  458th 


section  of  thelf .  S.  Act,  1854,  expressly 
enabled  the  Court,  in  cases  where  that 
section  applied  (see  tupra,  pp.  643 — 
644),  to  cause  repayment  to  oe  made 
to  liie  salvors  of  all  expenses  properly 
incurred  in  rendering  the  semoes  pro- 
ceeded on.  IndependentlY  of  this 
section  the  Court  ox  Admiralty  always 
exercised  the  power  of  indemnifying 
salvors  where  it  was  shown  that  in 
eonsequence  of  salvage  services  ren- 
dered by  them  they  had  sustained 
actual  loss  or  incurred  definite  ex- 
penses ;  in  some  cases  decreeing  to 
them  compensation  distinct  from  the 
amount  awarded  as  salvage ;  in  other 
cases  including  in  the  salvage  award 
whatever  the  salvors  might  be  entitled 
to  in  respect  of  such  damages  or  ex- 
penses. The  Oeoar,  2  Hagg.  261 ;  The 
Martha,  3  Hagg.  436 ;  The  Saratoga, 
Lush.  318 ;  The  Oitg  of  Chester,  6  F.  D. 
where  the  shaft  and  engines  of  the 
salving  vessel  were  injured  in  render- 
ing the  services.  See  also  The  Louiea, 
3  W.  Bob.  99 ;  The  Norden,  1  Spks. 
185 ;  The  Houthandel,  1  ib.  25,  cases  of 
fishing  vessels. 


662 


aALVAOK,  TOWAGE,  WBBCK  AND  8HIPPIKO  0A8UALTIBS. 


1854,  sect.  476,  it  is  expressly  provided,  that,  9td>jeei  to  the  pro- 
fniiom  of  that  act  (n),  the  High  Court  of  Admiralty  shall  have 
jurisdiction  to  decide  upon  all  daims  whatsoever  relating  to 
salvage,  whether  the  services  in  respect  of  which  salvage  is 
claimed  were  performed  upon  the  high  seas,  or  within  the  body 
of  any  county,  or  partly  in  one  place  and  partly  in  the  oUier, 
and  whether  the  wreck  was  found  at  sea  or  cast  upon  the  land, 
or  partly  in  the  sea  and  partly  on  land.    This  Court  had  also 
power  to  deal  with  all  questions  as  to  the  title  to  or  ownership 
of  any  ship,  or  the  proceeds  thereof  remaining  in  the  registiy 
of  the  Court,  which  arose  in  any  cause  of  salvage  (o).    The 
jurisdiction  of  the  Court  was  not  ousted  by  the  fact  that  the 
parties  had  entered  into  an  agreement  to  refer  the  claim  in 
dispute  to  arbitration  {p) ;  nor  was  the  remedy  of  salvors  in 
that  Court  in  any  way  affected  by  their  abandoning  the  posses- 
sion of  the  vessel  which  they  had  salved  {q). 

By  the  Judicature  Act,  1873,  the  jurisdiction  of  the  Court  of 
Admiralty  is  transferred  to  and  vested  in  the  High  Court  of 
Justice,  and  by  virtue  of  the  same  act  all  causes  and  matters 
within  the  exclusive  jurisdiction  of  the  former  Court  are  now 
assigned  to  the  Admiralty  Division  (r). 

The  Admiralty  Division  has  now  jurisdiction  in  all  cases  of 

salvage,  however  small  the  amount  claimed,  or  the  value  of  the 

property  salved  (a). 

JrocoeOmn        In  oases  where  royal  fish,  snoh  as  whales  or  sturgeon,  are 

where  mivage  Captured  nesT  the  coasts  of  England,  the  captors  are  entitled  to 

b  dne  on  c^-  galvage,  and  such  salvage  is  recoverable  by  proceedings  either  in 

the  Admiralty  Division,  or,  if  the  capture  is  made  within  the 

jurisdiction  of  the  Cinque  Ports,  in  the  Court  of  Admiralty  of 

the  Cinque  Ports  {t). 

Where  salvage  service  have  been  rendered  to  the  lives  belong- 
ing to  any  ship,  or  to  ship,  freight  or  cargo,  a  maritime  lien 
attaches  on  the  whole  of  the  property  salved.    And  this  lien  may 


fish. 


Maritime 
lien. 


in)  See  the  M.  S.  Act,  1864,  8.  460, 
and  the  M.  S.  Aot,  1862,  b.  40,  poBt^ 
pp.  664 — 667,  enabling  proceedings  in 
certain  oases  to  be  taken  before  magis- 
trates or  a  Ck>iinty  Court  judge.  See 
also  the  M.  8.  Act,  s.  468,  tupra^  pp. 
643,  644. 

(o)  3  &  4  Vict.  o.  66,  s.  4  (Appendix, 

S,  ooxiii).    As  to  the  jurisdiction  of  the 
ourt  in  causes  of  apportionment  of 
salvage,  tseo  patty  p.  663. 


(p)  La  Jhiriaima  QmapeioHf  13  Jnr. 
646. 

(q)  The  EUanora  Charlotia^  1  Hagg. 
166.  As  to  the  jurisdiction  of  the 
Court  of  Admiralty  to  enforce  salvage 
bonds,  see  infra,  p.  666,  n.  (o),  673. 

(r)  36  &  37  Vict.  c.  66,  ss.  16,  34,  42. 

(«)  See  Th9  Empreu,  L.  R.,  3  A.  & 
E.  602,  and  pott,  p.  668. 

(0  The  King  in  hie  Qfiee  of  Admi* 
ralty  y.  The  Lord  Warden  of  the  Cinque 
Forte,  2  Hagg.  438. 
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be  enfoToed  within  a  reasonable  time  (t?))  bj  a  suit  in  rem  {x)  in 
the  Admiraltj  Division  or  any  other  Court  of  Admiralty  juris- 
diotion(^). 

The  maritime  lien  conferred  by  salvage  ranks  above  all  other 
maritime  liens  which  have  attached  on  the  property  salved  pre- 
viously to  the  time  when  the  salvage  services  were  rendered  (z). 

County  Courts  having  Admiralty  jurisdiction  may  try  and  Actions  in 
determine  clauns  for  salvage  where  the  value  of  the  property  O.^^ 
saved  does  not  exceed  1,000/.,  or  in  which  the  amount  claimed  niiial^  juris- 
does  not  exceed  300/.,  and  also  in  cases  involving  larger  amounts        ^^' 
where  the  parties  agree  by  a  memorandum  signed  by  themselves, 
their  solicitors  or  agents,  that  any  County  Court  having  Ad- 
miralty jurisdiction  and  specified  in  the  memorandum  shall  have 
jurisdiction  (a). 

The  provisions  of  the  Merchant  Shipping  Act,  1854,  with  Jurisdiotionof 
reference  to  the  jurisdiction  of  magistrates  in  salvage  cases  and  ^|oSSS 
the  duties  of  receivers  of  wreck  are  contained  in  the  eighth  part  Ck>urt  judges 
of  that  act;  they  have  been  amended  and  extended  by  the  reodyenof 
Merchant  Shipping  Act,  1862  (b).  ^w^*- 


(v)  The  Boytd  Arck^  Swa.  286 ;  The 
Samuelf  16  Jurist,  407;  The  Jiapid, 
3  Hagg.  419 ;  The  Ragaathan^  Swa. 

171. 

{x)  The  wearing  apparel  of  fhe 
master,  Beamen,  and  the  luggage  and 
personal  effects  of  passengers  are  not 
uable  to  contribute,  and  therefore  are 
exempt  from  arrest.  See  The  WiUem 
JIL,  L.  B.,  3  A.  &  E.  487,  and  the 
authorities  ^ere  cited  argfuendo. 

(y)  The  litsilier,  Br.  &  L.  341 ;  The 
Cargo  ex  Schiller,  2  P.  D.  145 ;  The 
Carrier  Dove,  2  Moo.  P.  C.  C,  N.  8. 
243 ;  The  Quttaf,  Lush.  506,  where  a 
maritime  lien  for  salvage  was  held  to  be 
entitled  to  priority  over  the  possessory 
lien  of  a  shipwright,  into  whose  yard 
the  vessel  came  siter  the  salvage  ser- 
vices had  been  rendered.  The  ship 
and  the  cargo  must  each  contribute 
to  the  amount  of  salvage  remuneration 
in  proportion  to  its  value.  The  Emma, 
2  W.  Bob.  219;  The  Longford,  6  P.  D. ; 
The  Fjfrenee,  Br.  &  L.  189.  For  the 
jurisdiction  and  practice  of  the  Ck>urt 
of  Admiraltv  in  salvage  causes,  see 
Williams  &  Bruce,  Adm.  Practice,  c.  vi. 

(«)  The  W,  F.  Safford,  Lush.  69;  The 
Guttaf,  Lush.  506;  The  Sabina,  7 
Jurist,  182 ;  The  Coromandel,  Swa.  208; 
The  AU,'Oen.  v.  Nortledt,  3  Price,  136. 
See  also  The  Cargo  ex  Galam,  at  p.  181, 


and  supra,  pp.  86, 242,  619,  note  (0. 

(a)  The  County  Courts  Admiraliy  Ju- 
risdiction Act,  1868  (31  &  32  Vict.  c.  71 , 
Appendix,  p.  ocxcviii),  s.  3,  and  Orders 
in  Council  of  the  14th  of  Jan.,  1869  ; 
the  31st  of  March,  1870  ;  the  16th  of 
May,  1871 ;  the  16th  of  May,  1878. 
See  Appendix,  pp.  19 — 26 .  A  County 
Court  having  admiralty  jurisdiction 
has,  under  tms  section,  jurisdiction  to 
entertain  a  suit  for  distribution  of  sal- 
vage where  the  amount  which  the  Court 
is  asked  to  award  does  not  exceed  300/., 
notwithstanding  that  the  vidue  of  the 
property  saved  exceeds  1,000/.  The 
Glannibanta,  2  P.  D.  45.  As  to  costs 
where  suits  which  might  be  brought 
in  a  County  Court  under  the  act  are 
commenced  in  the  Admiralty  Division 
or  Queen's  Bench  Division,  see  sect.  0, 
now  impliedly  repealed;  Tenant  v. 
EllU,  6  Q.  B.  D.  46 ;  Gameit  v.  Bradley, 
8  App.  Cas.  944  ;  Ex  parte  the  Mereert 
Co.,  10  Ch.  D.  481.  And  as  to  ap- 
peaJs,  see  ss.  26—31.  No  appeal  is  to 
be  allowed  unless  the  amount  awarded 
exceeds  50/.  See  sect.  31 ;  and  The 
Falcon,  3  P.  D.  100.  As  to  the  Admi- 
raltv  jurisdiction  conferred  by  the  act 
on  the  Passage  Court  of  Liverpool,  see 
S.25;  The  Dowee,  L.  R.,  3  A.  &  E. 
135  ;  The  Ganges,  5  P.  D.  247. 

{b)  See  poet,  pp.  657,  658. 
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IJiider  Mer« 
chant  Ship- 
ping Aot, 
1864. 


It  will  be  oonyenient  to  state,  first,  how  the  law  stood  iinder 
the  earlier  statute,  and  then  to  mention  how  its  provisions  have 
been  altered  bj  subsequent  legislation. 

By  sect.  460  of  the  Merchant  Shipping  Aot,  1854,  it  was  pro- 
vided, that  whenever  a  dispute  with  respect  to  salvage  arose  in 
the  United  Kingdom  (a),  elsewhere  than  within  the  boundaries  of 
the  Cinque  Ports  (J),  between  the  owners  {c)  of  a  ship,  boat,  cargo, 
apparel  or  wreck  ((^),  and  the  salvors,  as  to  the  amount  of  salvage, 
and  the  parties  to  the  dispute  could  not  agree  as  to  the  settlement 
of  the  claim  bj  arbitration  or  otherwise,  if  the  sum  claimed  {e) 
did  not  exceed  200/.,  the  dispute  should  be  referred  to  the  arbi- 
tration of  anj  two  justices  of  the  peace  resident  (in  cases  of 
wreck)  at  or  near  the  place  where  the  wreck  was  found,  and  (in 
cases  of  salvage)  at  or  near  the  place  where  the  ship  or  boat  waa 
lying,  or  at  or  near  the  first  port  or  place  in  the  TTnited  Kingdom 
into  which  the  ship  or  boat  was  brought  after  the  occurrence  of  the 
accident  (/).  By  the  same  section  it  was  provided  that  if  the  sum 
claimed  exceeded  200/.,  the  dispute  might,  by  consent,  be  referred 
to  arbitration  in  the  manner  above  mentioned ;  but  if  the  parties 
did  not  consent  to  this  course,  the  question  should  be  determined, 
in  England  and  Ireland  (^),  by  the  Court  of  Admiralty,  and  in 
Scotland  by  the  Court  of  Session.  If,  however,  the  claimants 
did  not  recover  a  greater  sum  than  200/.,  they  were  not,  under 
the  provisions  of  this  act,  to  recover  any  costs,  charges,  or  ex- 
penses unless  the  Court  certified  that  the  case  was  a  fit  one  to 
be  tried  in  a  Superior  Court  {h).    It  was  also  provided  by  this 


{a)  That  is,  within  three  miles  of  the 
coast.  See  The  Aetify  Swa.  267;  The 
Leda,  Swa.  40. 

{b)  Salvage  disputes  within  the 
Cinque  Poits  are  stiU  determinable  as 
before  the  passing  of  this  act.  The 
Jeuue  Paul,  L.  B.,  1  A.  &  £.  336,  and 
po8tf  P- 669. 

(<0  The  word  '•owner,"  as  here 
used,  has  been  held  to  include  mort- 
gagees.    The  LouiMy  Br.  &  L.  169. 

(«I)  As  to  what  is  *'  wreck,"  see  pott, 
p.  676,  note  {d), 

{e)  The  words  ''the  sum  claimed" 
has  been  held  to  mean  the  sum  claimed 
before  legal  proceedings  are  taken. 
The  WiUiam  and  John,  Br.  &  L.  49, 
and  postfip,  669.  See  also  The  JS'm- 
prees,  L.  K.,  3  A.  &  E.  602. 

(/)  The  justices  should  deal  with 
any  disputed  question  as  to  the  amount 
of   salvage  payable  to  each   salvor. 


Athmeon  v.  Wooddll,  31  L.  J.,  M.  C. 
147. 

{g)  As  to  the  jurisdiction  of  the 
Admiralty  Court  m  Ireland,  see  the 
Admiralty  Court  (Ireland)  Act,  1867 
(30  &  31  Vict.  c.  114),  s.  27. 

(A)  This  limitation  as  to  costs  is  no 
longier  in  force  so  far  as  the  Admiralty 
Division  is  concerned.  See  Tenant  v. 
EUiSy  6  Q.  B.  D.  46,  and  the  caaes  dted 
eupra,  p.  653,  n.  (a).  The  section  was 
held  to  extend  only  to  cases  where  the 
salvage  service  was  performed  within 
the  limits  of  the  United  Kingdom,  that 
is,  within  Uiree  miles  of  the  coast.  See 
The  Aetif,  Swa.  287  :  The  Zeda,  Swa. 
40 ;  see  also  the  observations  of  Dr. 
LuMhington  in  The  Fenix^  Swa.  16,  as 
to  the  principles  upon  which  the  Ad- 
miralty Court  acted  in  certifying  that 
a  case  was  fit  to  be  tried  there. 
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section  that  every  dispute  with  respect  to  salvage  might  be  heard 
and  fidjudicated  upon  on  the  application  either  of  the  salvor 
or  of  the  owner  of  the  property  salved,  or  of  their  agents  (i). 

By  sect.  461  of  the  Merchant  Shipping  Act,  1854,  it  was  pro-  Power  to  call 
vided  that  whenever  in  pursuance  of  the  act  any  dispute  as  to  ^  amoLa" 
salvage  was  referred  to  the  arbitration  of  justices,  they  might  umpire, 
either  determine  the  matter  themselves  (with  the  assistance,  if 
they  wished  it,  of  an  assessor),  or  they  might  appoint  some 
person  conversant  with  maritime  affairs  to  act  as  umpire  (j). 

By  sect.  464,  an  appeal  was  given  against  the  award,  in  Appeal, 
the  cases  mentioned  above,  to  the  Court  of  Admiralty  in 
England  and  Ireland,  and  to  the  Court  of  Session  in  Scotland, 
whenever  the  sum  in  dispute  {k)  exceeded  50/.  (/).  And  by 
sect.  465,  it  was  enacted  that  the  justices  should,  in  cases  of 
appeal,  transmit  to  the  Court  of  Appeal  a  copy  of  the  proceed- 
ings before  them  or  their  umpire,  and  of  the  award,  together 
with  a  certificate  of  the  gross  value  of  the  article  in  respect  of 
which  the  salvage  was  claimed. 

The  following  rules  are  laid  down  by  sect.  468  of  the  act  Detention  of 
with  reference  to  the  duties  of  the  persons  appointed  receivers  ^tyby^' 
of  wreck  under  the  act  {m) : — 

(1.)  If  any  salvage  is  due  to  any  one  imder  the  act  for 
services  rendered  in  assisting  any  ship  or  boat,  or  saving 
the  lives  of  i)ersons  belonging  to  her,  or  the  cargo  or 
apparel,  the  receiver  is  to  detain  the  ship  or  boat,  and 
the  cargo  and  apparel,  until  payment  of  the  salvage,  or 
process  has  been  issued  by  some  competent  Court  for 
their  detention ; 
(2)  If  the  salvage  is  due  in  respect  of  the  saving  of  any 
wreck  (and  the  wreck  is  not  sold  as  unclaimed)  (n),  the 


reoeiveia. 


(i)  Qeel7ieCleopatrayZ'P,'DAi6.  It 
is  to  be  observed  that  the  ^roup  of 
sections  containing  this  provision  are 
headed  **  Salvagpe  in  the  United  King- 
dom." 

(j)  By  ss.  461— 463  it  was  declared, 
that  the  awards  must  be  made  within 
fortj-eight  hours  after  the  question 
had  been  referred,  unless  the  time  was 
enlarged  bj  the  referees;  that  the 
assessor  or  umpire  should  receive  for 
his  services  suon  a  sum  not  exceeding 
5/.,  as  the  Board  of  Trade  might  di- 
rect ;  and  that  the  costs  of  the  arbi- 
tration should  be  in  the  discretion  of 
the  referees. 


(At)  As  to  the  meaning  of  these  words, 
see  The  Andrew  Wilton,  Br.  &  L.  66  ; 
32  L.  J.,  P.  M.  &  A.  104  ;  The  Mary 
AnnSf  Br.  &  L.  334 ;  and  The  Oeneroue, 
L.  B.,  2  A.  &  E.  67,  and  poet,  p.  669. 

(^  The  same  section  proviaed,  that 
notice  of  appeal  must  be  given  to  the 
justices  within  ten  days  after  the  date 
of  the  award,  and  that  the  proceedings 
must  be  commenced  in  the  Court  of 
Appeal  within  twenty  days  from  that 
date. 

(m)  As  to  the  appointment  and  re- 
muneration of  these  officers,  see  the 
M.  8.  Act,  1864,  SB.  439,  466—467, 
Kadpoet,  p.  676. 

(«)  See  infra f  p.  678. 
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receiver  is  to  detain  it  until  payment,  or  the  issuing 

of  process,  as  above  mentioned. 

But  the  receiver  maj  (where  no  such  process  had  been 

issued),  release  from  his  custody  the  ship,  boat,  cargo,  apparel, 

or  wreck,  upon  security  being  given  to  him  for  the  amount  of 

salvage  due  (o). 

By  sect.  469  of  this  act,  it  is  provided  that  the  receiver 
may  sell  emy  ship,  boat,  cargo,  apparel,  or  wreck  detained  by 
him  for  non-payment  of  salvage,  rendering  the  overplus  to  the 
owners  after  payment  of  salvage  fees  and  expenses,  in  the  fol- 
lowing cases  {p) : — 

(1.)  Where  the  amount  of  salvage  not  being  disputed  is  not 

paid  within  twenty  days  after  it  became  due; 
(2.)  Where  the  amount  being  disputed  no  appeal  lies  from 
the  first  tribunal  to  which  the  question  was  referred,  and 
payment  has  not  been  made  within  twenty  days  after  its 
decision ; 
(3.)  Where  the  amount  being  disputed  an  appeal  lies  to 
another  tribunal,  but  the  amount  was  not  paid  within 
twenty  days  after  the  decision  of  the  first  tribunal,  and  no 
proceedings  in  appeal  had  been  taken  within  that  period. 
The  duties  of  the  receivers  of  wreck  with  respect  to  the  appor- 
tionment of  salvage  will  be  noticed  in  a  later  part  of  the 
chapter  (q). 

S)  It  was  provided  bj  as.  468,  495 
497  of  thiB  aot,  that  whero  the 


olaiin  for  mlvage  exoeeded  200/.,  the 
Court  of  Admiralty  of  England,  or  in 
Ireland  or  ScoUand  the  Court  of  Ad- 
miraltj  in  Ireland  or  the  Court  of 
Seseidn  respectively,  might  determine 
as  to  the  amount  of  security  and  suf- 
ficiency of  the  sureties,  and  whenever 
the  bond  or  other  security  given  to  the 
receiver  was  for  an  amount  exceeding 
200/.,  proceedings  might  be  instituted 
in  that  Court  by  either  of  the  parties 
for  the  purpose  of  having  the  ques- 
tions arising  between  them  adjudicated 
on,  and  the  Court  might  enforce  pay- 
ment of  the  security  as  if  bail  had  been 
given;  and  that  these  bonds  should  be 
exempt  from  stamp  duty.  As  to  the 
meanmg  of  '* Court  of  Session"  as 
used  hero,  see  the  M.  S.  Act,  1862, 
s.  51,  and postf  p.  658,  n.  (/).  See^«^, 
p.  673,  as  to  voluntary  agreements 
by  salvors  to  give  up  their  uen  upon 
security  being  given  them.  Where  a 
receiver  of  wreck  releases  salved  pro- 
perty upon  securiinr,  the  salvors  have 
no  nght  to  detain  it,  or  to  arrest  it  by 


warrant  from  the  Admiralty  Court. 
The  Lady  Kathsrins  Barham,  Lush.  404; 
The  John  Svane,  4 3  L.  J. ,  Adm.  9.  See 
also  the  M.  S.  Act,  1862,  s.  52. 

{p)  See  also  sect.  453  as  to  the  sale 
by  the  receiver  of  goods  of  a  perishable 
nature  or  small  value.  By  sect.  470  of 
this  statute  it  is  provided,  that  the 
owners  of  any  wreck  who  establidi 
their  claim  witnin  a  year  from  the  date 
at  which  it  came  into  the  receiver's 
possession,  shall  be  entitled  to  have 
it  delivered  up  to  them,  subject  to 
the  above-mentioned  deductions.  By 
sect.  498  of  the  aot  it  is  provided, 
that  whenever  the  amount  of  salvage 
has  been  ascertained  and  exceeds  200/., 
the  Court  of  Admiralty  shall  have  power 
to  apportion  it  among  the  persons  en- 
titled. By  sect.  52  of  the  M.  S.  Act, 
1862,  the  delivery  up  of  any  wreck  by 
any  receiver  does  not  affect  any  ques- 
tion as  to  the  right  or  title  to  the  wreck 
that  may  be  raised  by  third  parties,  or 
as  to  the  title  to  the  soil  on  which  the 
wreck  is  found.    See  poaty  p.  678. 

(q)  See  pott,  p.  665. 
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These  are  the  main  provisions  of  the  Merchant  Shipping 
Act,  1854,  with  reference  to  salvage;  they  are  still  in  force, 
subject  to  the  important  additions  and  amendments  contained 
in  the  following  enactments : 

Bj  sect.  49  of  the  Merchant  Shipping  Act,  1862,  the  above-  JariBdlotion 
mentioned  provisions  of  the  VHIth  Part  of  the  Merchant  ^ac?^*^ 
Shipping  Act,  1864,  are  amended  as  follows : —  Court  judgep, 

,  ,  ,  ,  and  duties  of 

(1.)  These  provisions  are  extended  to  all  cases  in  which  the  reoelyers 
value  of  the  property  saved  does  not  exceed  1,000/.  (r),  as  undL'^er- 
well  as  to  the  cases  provided  for  by  the  Merchant  Ship-  o^ant  Ship- 
ping Act,  1854 ;  1862.     ' 

(2.)  They  are  to  be  held  to  apply  whether  the  salvage  service 
has  been  rendered  within  the  limits  of  the  United  King- 
dom or  not ; 

(3.)  One  of  the  principal  secretaries  of  state,  or  in  Ireland 
the  lord  lieutenant  or  other  chief  governor  or  governors, 
may  appoint  out  of  the  justices  for  any  borough  or 
coimty  a  rota  of  justices,  by  whom  jurisdiction  in  salvage 
cases  shall  be  exercised ; 

(4.)  When  no  such  rota  is  appointed,  the  salvors  may,  by 
writing  addressed  to  the  justice's  clerk,  name  one  justice, 
and  the  owner  of  the  property  saved  in  like  manner  may 
name  the  other ; 

(5.)  If  either  party  fails  to  name  a  justice  within  a  reasonable 
time,  the  case  may  be  tried  by  two  or  more  justices  at 
petty  sessions ; 

(6.)  Any  stipendiary  magistrate,  and  in  England  any  county 
court  judge  («),  and  in  Scotland  any  sheriff  or  sheriff 
substitute,  and  in  Ireland  the  recorder  of  any  borough 
or  the  chairman  of  quarter  sessions  in  any  county,  may 
exercise  the  same  jurisdiction  in  salvage  cases  as  is  given 
to  two  justices ; 


(r)  This  has  been  held  to  mean  the 
value  of  the  property  when  first  brought 
into  safety  by  the  salvors  and  not  at 
any  subsequent  period.  The  onus  of 
proving  that  it  is  of  less  value  than 
that  stated  lies  on  the  owner.  The 
Stella,  L.  R.,  1  A.  &  E.  340.  See 
also  The  Norma,  Lush.  124.  As  to 
services  rendered  within  the  boundaries 
of  the  Cinque  Ports  see  The  Maria 
Luiea,  Swa.  67;  The  Jeune  Faul, 
L.  R.,  1  A.  &  E.  336,  in  which  last 
ca8e  it  was  held  that  the  concurrent 

M.P. 


jurisdiction  of  the  High  Court  of 
Admiralty  with  the  Court  of  Admi- 
ralty of  the  Cinque  Ports  and  the 
Commissioners  appointed  by  the  Lord 
Warden  was  not  affected  by  the  pro- 
visions of  the  above-mentioned  section 
of  the  M.  S.  Act,  1862.  See  also  post, 
p.  668. 

(t)  As  to  the  procedure  under  this 
section  where  proceedings  are  taken 
before  a  Coimty  Court  judge,  see 
Beadnell  v.  Beeson,  L.  R.,  3  Q.  B. 
439. 

U  U 
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(7.)  One  of  the  principal  secretaries  of  state  maj  determine 
a  scale  of  costs  to  be  awarded  in  salvage  cases  by  justices 
or  Courts  («)  acting  under  these  provisions ; 
(8.)  All  the  provisions  of  the  Merchant  Shipping  Act,  1854, 
relating  to  summaij  proceedings  in  salvage  cases,  and 
to  the  prevention  of  unnecessary  appeals  in  these  cases, 
are,  except  so  far  as  the  same  are  altered  by  the  later 
act,  to  extend  and  apply  to  all  the  proceedings  under 
both  the  statutes.  . 
It  is  also  provided  by  sect.  50  of  the  Merchant  Shipping  Act 
1862,  that  whenever  any  salvage  question  arises  the  receiver 
of  wreck  for  the  district  may,  upon  application  from  either  of 
the  parties,  appoint  a  valuer  to  value  the  property  in  respect 
of  which  the  claim  is  made,  and  must,  when  the  valuation  is 
returned  to  him,  give  a  copy  of  it  to  both  parties ;  and  any 
copy  of  this  valuation,  purporting  to  be  signed  by  the  valuer, 
and  attested  by  the  receiver,  is  receivable  in  evidence  in  any 
subsequent  proceeding  {t). 

Joiudictionof  It  was  held  in  a  case  decided  in  the  Court  of  Admiralty  before 
Diviri^*nofc  ^^®  passing  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
affected  by  1868,  which,  as  we  have  seen  (w),  has  given  jurisdiction  in 
sioiiB.  ^^'  salvage  cases  to  County  Courts  having  Admiralty  jurisdiction 
where  the  value  of  the  property  salved  does  not  exceed  1,000/.,  or 
the  amount  claimed  does  not  exceed  300/.,  that  the  effect  of  the 
460th  section  of  the  Merchant  Shipping  Act,  1854,  and  the  49th 
section  of  the  Merchant  Shipping  Act,  1862,  taken  together  was, 
that  if  the  sum  claimed  by  the  salvors  did  not  exceed  200/.,  or 
if  the  property  salved  did  not  exceed  1,000/.,  the  dispute  must 
have  been  referred  to  the  justices,  or  other  summary  jurisdiction, 
and  that  the  jurisdiction  of  the  Court  of  Admiralty  was  taken 
away  (x).  Since  the  passing  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  it  has,  however,  been  decided  that  by 
virtue  of  the  operation  of  the  provisions  therein  contained,  the 
jurisdiction  in  salvage  cases  possessed  by  the  Court  of  Admi- 


(«)  The  soale  of  fees  and  oostflwhidh 
has  been  issued  by  the  Seoretaiy  of 
State  in  pnrsoanoe  of  the  above  provi- 
sion, will  be  found  in  the  Appendix, 
p.  ooooxxxyi. 

U)  By  8.  61  of  this  act  the  words 
"GoTiTt  of  Session,"  used  in  s.  468  of 
the  M.  S.  Act,  1854,  are  to  be  deemed 


to  include  either  division  of  the  Court, 
or  the  Lord  Ordinary  officiating  on  the 
bills  during  -(^tusation. 

!h}  See  ntpraf  p.  653. 
x)  The  mUiam  and  John,  Br.  &  L. 
49 ;  S,  a,  32  L.  J.,  P.  M.  &  A.  102 ; 
see  also  BeadneU  v.  Seeson,  L.  R.,  3  Q. 
B.  439 ;  The  Kate,  Br.  &  L.  218. 
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ralty  before  1854,  has  been  restored,  and  now,  subject  to  the 
liability  of  being  condemned  in  costs  in  the  discretion  of  the 
Court,  any  salvor  maj  take  proceedings  and  recover  salvage  in 
the  Admiraltj  Division,  however  small  the  amount  of  his  claim, 
or  the  value  of  the  property  proceeded  against  (y). 

It  was  held  bj  the  Court  of  Admiralty  that  the  limitation  of  Meaning  of 
the  jurisdiction  of  the  justices  by  the  49th  section  of  the  Merchant  l^gum  in 
Shipping  Act,  1862,  to  cases  where  the  daim  did  not  exceed  diii>ute. 
200/.,  or  the  value  of  the  property  sa'scad  did  not  exceed  1,000/., 
depended  (so  far  as  related  to  the  sum  claimed)  on  the  claim 
made  antecedently  to  any  proceedings  (z).    So,  the  words  ^*  sum 
in  dispute,"  as  used  in  sect.  464  of  the  Merchant  Shipping  Act, 
1854,  were  held  to  refer  to  the  sum  originally  claimed,  and  not 
to  the  sum  awarded  and  appealed  against  (a). 

The  Admiralty  Division  acts  in  awarding  salvage  on  liberal  Ajcottnt 
principles  (J).    In  cases  of  salvage,  except  where  the  property  is  ho^^^Jb- 
reoaptured  or  recovered  from  pirates  (c),  the  amount  awarded  tionkd. 
bears  no  fixed  proportion  to  the  extent  of  the  property  saved.  General  rules, 
but  depends  in  each  particular  case  upon  the  value  of  the  pro- 
perty salved,  the  danger  from  which  it  has  been  rescued,  the 
time  expended,  the  risk  incurred  by  the  salvors,  the  success  of 
their  efforts,  the  value  of  the  property  by  the  use  of  which  the 
services  were  rendered,  and  the  danger  to  which  it  was  ex- 
posed (d).    In  cases  where  property  alone  is  salved,  the  risk  of 

{y)  See  The  impress,  L.  R.,  3  A.  &  menta  in  The  Thetit,  3  Hagg.  62 ;  The 

E.  602 ;  Tenant  y.  JSUie,  6  Q.  B.  D.  46.  JEicell  Orove,  ib,  221 ;  !I%e  Traveller,  ib, 

(z)  The  William  and  JohnjBi.&Jj,  49,  371;  The  London  Merchant,  ib,  395; 

\a\  The  Andrew  Wilton,  32  L.  J.,  P.  and  The  Industry,  ib,  204.    See  also 

M.  &  A.  104 ;  Br.  &  L.  66.  The  Oraees,  2  W.  Bob.  294 ;  I^elktei- 

{b)  See  the  oases  died  below,  and  lier,  Br.  &  L.   360;    The  Norden,   1 

the  judgpnents  in  V Eeperanee,  1  Bods.  ^^*    1^^  !    ^^  Kingalcek,   ib,  267  ; 

49,  and  The  William  Beekford,  3  Bob.  The  Amerique,  nomine  The  Compagnie 

365.  Oinerale  Transatlantique  y.  The  Oumers 

{e)  As  to  the  proportion  awarded  in  of  The  Barn^,  The  Auburn,  and  The  Spray, 

eases  of  recapture,  see  tupra,  p.  642.  L.  B.,  6  P.  G.  46S.    With  regard  to 

On  recovery  from  pirates  the  amount  the  mode  in  which  salyage  of  freight 

to  be  awarded  to  the  salvors  is  fixed  should  be  reckoned,  see  The  Norma, 

by  statute  at  one-eighth ;  see  13  &  14  Lush.  124.    The  appraiaement  of  the 

Vict.  c.  26.  property  salved  hj  the  marshal  of  the 

Before  the  Prize  Acts,  the  amount  Comt   is  conclusive  evidence  of  its 

of  salvage  awarded  by  the  Court  of  value.     The  CojV<>  ^  Venue,  L.  R.,  1 

Admiralty  in  cases  of  re-oapture,  bore  A.  &  E.  50.    Tlie  costs  of  such  ap« 

no  fixed  proportion  to  the  'mne  of  the  praisement   must   be   borne    by  the 

property.    See  as  to  these  acts,  ante,  party  who  obtained  the  appraisement 

p.  642,  note  [b),  if   there  is   a  substantial  difference 

(d)  See  The  Clifton,  3  Hagg.  117,  between  his  valuation  and  that  of  the 

120;  The  Cleopatra,  3  P.  D.  149;  The  marshal.     The  Paul,  L.  R.,  1  A.  & 

Salacia,  2  Hagg.  262 ;  and  the  jodg-  E.  57.    The  value  of  the  salvor's  pro- 

uu2 
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ayoiding  a  policy  of  insoranoe  by  deviation  (e),  or  beooming 
liable  to  the  owner  of  cargo  (/),  may  also  be  taken  into  oon- 
dderation.  The  Court  lookB  also  not  merely  to  the  exact  quantum 
of  service  performed  in  the  case  itself,  but  to  the  general  interestB 
of  navigation  and  commeroey  which  are  protected  by  exertions  of 
this  nature  (ff).    In  cases  of  derelict  as  much  as  one  half  of  the 


pcrty  endangered  in  the  service  does 
not  limit  the  salvage  remuneration  to 
that  sum.     The  FutiUer^  Br.  &  L.  349. 

(r)  The  True  Blue,  nomine  Tapatj" 
anni  v.  JSocquard,  L.  R.»  1  P.  G.  250 ; 
poet,  p.  666,  note  (j), 

if)  Searamanpa  y.  Stamp,  4  0.  P.  B. 
316 ;  6  G.  P.  D.  296 ;  see  also  The 
SiUeia,  5  P.  D.  177 ;  The  Sir  Ralph 
Abercromhie,nomine  Carfitiehael  Y.Brodie, 
L.  R.,  1  P.  C.  464. 

(^)  See  the  judgment  of  Lord  StoweU 
in  The  WiUiam  Beekford,  3  Bob.  366 ; 
The  Sarah,  1  Rob.  313,  note;  The  ffee- 
lor,  3  Hagg.  90;  The  Induetry,  ib.  203; 
The  Clifton,  ubi  eupra. 

In  the  instructions  to  receivers  of 
wreck  and  droits  of  Admiralty,  issued 
by  the  Board  of  Trade  in  1866,  the 
main  ingredients  of  salvage  service  are 
describ^  (by  Art.  94)  as  foUows : — 

**  (a)  The  degree  of  danger  from 
-which  the  lives  or  property  are 
rescued, 
(b)  The   value   of    the  property 

saved. 
(c^  Theriskincurredbythesalvors. 

(d)  The  value  of  any  of  the  pro- 
perty by  the  use  of  which  the 
services  are  rendered,  and  the 
danger  to  which  it  was  exposed. 

(e)  The  skill  shown  in  rendering  the 
services. 

(f )  The  time  and  labour  oocupiod. 
Where  aU  Uiese  concur  in  the  perform- 
ance of  any  salvage  service,  the  re- 
wurd  ought  to  be  liurge ;  and  in  propor- 
tion as  fewer  of  these  ingredientiB  are  to 
be  found,  so  should  the  reward  be  less. 
But  where  scaroely  any,  or  only  the 
last  of  theme  ist,  the  service  can  hardly 
be  denominated  a  salvage  service;  it  is 
little  or  nothing  more  dan  mere  work 
and  labour,  and  should  be  rewarded  ao- 
oordingly. 

(a)  In  estimating  the  degree  of  dan* 

ger  from  which  the  lives  or  property 

were  rescued,  regard  should  be  had  to, 

The  damage  sustained  by  the  vessel 

itself; 
The  nature  of  the  locality  from  which 

she  was  rescued ; 
The  season  of  the  year  when  the  ser- 
vices were  rendered,  and  if  the 


weather  at  the  time  was  not  tem- 
pestuous, the  probability  or  im- 
probability of  its  becoming  so  ; 
Ignorance  or  knowledge  (as  the  case 
may  be)  of  the  locality  on  the 
part  of  the  master  and  other  per- 
sons on  board  the  vessel  saved. 

(b)  The  value  of  the  property  saved 
is  also  an  essential  ingredient  in  the 
amount  of  remuneration  to  be  awarded. 
If  the  value  of  the  property  be  snuUl, 
the  reward  must  be  small ;  if  large,  a 
greater  reward  may  be  given,  for  in  pro- 
portion to  that  value  is  the  btnejit  to  the 
owners,  which  is  one  of  the  primary 
considerations  in  settling  the  amount  of 
remimeration.  The  amount  of  the  re- 
ward should  not,  however,  increase  in 
direct  proportion  to  the  value  of  the 
property.  The  object  of  the  Courts  is 
to  give  an  adequate  reward ;  Courts  of 
Admiralty,  therefore,  always  give  a 
smaller  proportion  when  the  property  is 
large. 

As  a  general  rule  it  may  be  stated 
that  Courts  of  Admiralty  very  seldom, 
if  ever,  give  more  than  one-half  of  the 
value  of  the  property  saved.  Thia 
should,  in  fact,  be  regaraed  as  the  maxi- 
mum, except  in  some  few  cases  where 
the  services  have  been  highly  meri- 
torious, and  the  value  of  the  property 
saved  is  but  small. 

(c)  The  risk  incurred  by  the  salvors 
themselves,  if  necessarily  incidental  to 
the  performance  of  the  service,  is  the 
most  important  ingredient  in  esti- 
mating the  amount  of  salvage  to  be 
awar£d.  The  value  of  human  life 
is  that  which  is  and  ought  to  be 
^ndpally  considered  in  the  preserva- 
tion of  other  men's  propertv ;  and  if 
this  be  satisfactorily  provea  to  have 
been  hazarded,  the  salvors  should  be 
most  liberally  rewarded;  and  when 
not  only  risk  has  been  incurred,  but 
actual  loss  of  life  has  ensued,  a  stiU 
larger  amount  of  salvage  should  be 
given. 

(d)  The  value  of  the  property  by 
which  the  services  have  been  rendered 
is  not  an  unimportant  element  in  esti- 
mating the  reward  to  be  given,  pro- 
vided it  has  been  exposed  to  risk  and 
danger  in  the  performance  of  the  ser- 


SALVAGE,  TOWAGE,  WRECK  AND  SHIPPING  CASUALTIES. 


661 


value  of  the  property  saved  is  sometimes  decreed  (A).  But  there 
is  no  fixed  rule  even  in  these  cases,  although  more  than  one 
half  or  less  than  one  third  is  rarely  given  (t).  In  some  oases, 
indeed,  where  the  claim  has  been  against  king's  ships,  or  the 
property  saved  has  been  very  small  (A),  or  the  salvage  operations 
have  been  of  long  continuance  (/),  or  effected  by  expensive 


▼ice.    The  gteater  the  lisk  inourred 
by  the  salvors  or  their  property,  the 

nter  should  be  the  remuneration, 
from  the  same  consideration  that 
no  salvagfe  is  allowed  for  the  use  of 
her  Majesty's  ships,  or  the  consump- 
tion of  stores  and  articles  belonging  to 
her  Majesty,  as  even  were  the  vessel 
totally  lost  in  rendering  the  services, 
the  loss  would  not  fall  on  the  salvors. 

(e)  The  skill  and  knowledge  of  the 
salvors  is  an  essential  ing^recUent  in  a 
meritorious  salvage  service.  The  same 
skiU,  however,  that  would  be  required 
from  duly-licensed  pilots,  is  not  to  be 
expected  from  ordinary  smackmen  or 
boatmen  assuming  the  management  of 
vessels  in  cases  of  difficulty;  but  to 
entitle  such  salvors  to  reward,  it  must 
be  shown  that  they  possessed  skill 
commensurate  with  their  vocation  and 
condition  in  life,  and  adequate  to  the 
duties  they  undertook  to  pierform. 

Where  the  services  have  been  per- 
formed by  pilots,  care  should  be  taken 
to  ascertain  that  the  services  were 
really  of  a  salvagpe  nature,  and  that  the 
vessel  was  actually  in  distress;  for 
otherwise  they  must  be  rewarded 
merely  as  pUota^e.  The  rate  of  re- 
muneration to  pilots  has,  under  the 
provisions  of  the  Pilot  Acts,  been  fixed 
on  a  liberal  scale,  and  in  return  they 
are  bound  to  afford  their  assistanco  in 
all  weathers,  except  at  the  risk  of  their 
lives.  It  is,  however,  a  settled  doc- 
trine of  the  Court  of  Admiralty,  that 
pilots  may  daim  as  salvors  in  circum- 
stances of  great  danger,  or  where  other 
than  mere  pilotage  services  have  been 
required  of  them.  No  pilot  is  bound 
to  take  charge  of  a  vessel  in  distress 
for  mere  pilotage  reward,  and  if  he  do 
take  charge  of  a  vessel  so  circum- 
stanced, he  is  entitled  to  a  salvage  re- 
muneration. In  all  such  cases,  the 
skiU  and  knowledge  possessed  by  per- 
sons of  this  dass  fairly  entitle  them  to 
a  liberal  reward." 

See,  further,  the  judgments  of  Dr. 
Lushington  in  The  Otto  Hermann^  The 
Alberty  The  Ella  Constanee,  83  L.  J., 
P.  M.  &  A.  189,  191. 

{h)  ^ee  V Eepiranee^  lDodfl.46;  and 
the  judgments  in  The  Fortuna^  4  Bob. 


194  ;  and  The  Blendenhall,  1  Dods.  421 ; 
also  The  EUiotta,  2  Dods.  75;  The 
Charlotta^  2  Haffg.  366 ;  The  Effort, 
3  Hagg.  165 ;  The  Watt,  2  "W.  Bob. 
70 ;  TheRaaehe,  L.  R.,  4  A.  &  E.  127  ; 
The  Craigs,  5  P.  D.  186  ;  and  The  Sarah 
Bell,  4  Notesof  Gases,  146,  and  the  judg- 
ment in  The  Inea,  nomine  CrorcY.  Bethel, 
12  Moo.  P.  0.  C.  189;  Swa.  370.  The 
reason  why  a  higher  reward  is  usuaUy 
given  where  the  ship  or  goods  are  de- 
relict is  that  these  are  cases  of  great 
danger  to  the  property  saved.  Sm  the 
judgment  of  Dr.  Lushington  in  The 
Florence,  16  Jur.  578.  In  order  to 
constitute  derelict,  it  is  not  necessary 
that  no  owner  should  afterwards  ap- 
pear; it  is  sufficient  that  there  has 
been  an  abandonment  at  sea  by  the 
master  and  crew  without  hope  of  re- 
covery. A  mere  quitting  of  the  ship, 
however,  in  consequence  of  imminent 
danger,  or  for  the  purpose  of  procuring 
assistance  from  the  shore,  or  with  an 
intention  of  returning  to  her  again,  is 
not  an  abandonment.  See  the  judg- 
ment of  Lord  Stowell  in  The  Aquila,  1 
Hob.  40 ;  The  Ooemopolitan,  6  ^otes  of 
Gases,  Suppl.  25 ;  The  Barefoot,  14  Jur. 
841 ;  The  Piekwiek,  16  Jur.  669;  The 
Fenix,  Swa.  13. 

(»)  See  The  Amirique,  L.  R.,  6  P.  C. 
468 ;  The  Aquila,  1  Rob.  37 ;  The  For* 
tuna,  4  Rob.  78 ;  and  the  judgments  in 
The  Effort,  3  Hagg.  165,  and  VEtpe- 
ranee,  3  Hagg.  165;  The  Thetie,  2 
Knapp,  P.  C.  410  ;  The  Seindia, 
L.  R.,  1  P.  G.  241;  and  The  True 
Blue,  L.  R.,  1  P.  G.  251.  In  The 
Fiancee  Mary,  2  Hagg.  89,  and  The 
Reliance,  ib,  90,  note,  the  Gourt  gfave 
a  moiety,  and  ordered  that  the  costs 
should  be  paid  out  of  the  other 
moiety.  In  America  it  is  held,  that 
there  is  no  reason  for  fixing  tibe  reward 
for  salving  dereUot  proj^rty  at  not 
more  than  a  half,  or  less  than  a  third, 
of  the  property  saved,  and  that  the 
true  principle  in  all  cases  is  to  give  an 
adequate  reward  aooording  to  Uie  dr- 
cumstanoes  of  the  case.  Poet  v.  Jonee, 
19  How.  (American)  Rep.  150. 

[k)  See  the  jud^pnent  in  The  Bri* 
tannia,  3  Hagg.  lo4. 

(0  The  Jonge  BMiaan,  5  Rob.  822. 
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maolimery  (m),  a  larger  proportion  than  a  moiety  has  lieen 
allowed.    But  these  oases  have  been  either  eases  of  derelict, 
or  oases  of  a  very  peculiar  nature ;  and  it  has  been  laid  down, 
that  in  no  case,  however  meritorious  the  service  may  have  been, 
does  the  Court  of  Admiralty  decree  to  the  salvors  more  than 
a  moiety  of  the  proceeds  of   the  property  saved  (n).     The 
amoimt  commonly  allowed  has  been  one  third  or  one  quarter 
of  the  net  proceeds  of  the  property  saved,  whilst  in  some  cases 
a  fifthy  sixth,  or  tenth  only,  has  been  awarded  (o).    And  where 
the  service  has  been  of  a  very  trivial  nature,  or  performed  with 
very  little  risk  or  labour,  even  less  has  been  given  (p).    The 
use  by  the  salvors  of  steam  power  has  often  been  recognized  by 
the  Court  as  a  ground  for  awarding  high  salvage,  since  this 
power  is  expensive  to  the  owners  of  the  salving  ship,  and  usually 
very  efficacious  to  the  ship  in  distress  (g).     The  Court  usually 
gives  a  smaller  proportion  of  the  value  of  the  property  saved 
where  the  value  is  large,  and  a  higher  proportion  where  it  is 
small;  for  in  the  latter  case  the  award  of  a  small  proportion 
would  not  hold  out  a  sufficient  encouragement  to  salvors  (r). 

Reluoianoe  It  is  a  settled  rule  that  the  Court  of  Appeal  will  not  interfere 

Appeal  to  deal  ^^^  *^^  amount  of  Salvage  awarded  by  the  Court  below,  unless 
^    "™}>unt   the  judgment  appears  to  be  clearly  erroneous,  or  the  case  is  of 
an  extraordinary  character  (s). 


(m)  The  Jubilee,  3  Hagg.  43,  note. 

(n)  Qore  v.  Beth^ly  12  Moo.  P.  C.  0. 
189;  The  Atnerique,  L.  B.,6  P.  C.  468. 

(o)  For  the  proportions  of  salvage 
awarded  in  particular  cases,  see  Prit- 
chard's  Admiralty  Digest,  tit.  Salvage. 

(p)  The  Red  Rover,  3  W.  Rob.  160. 
See  ako  The  Inca,  Swa.  370. 

(q)  The  Eaikee,  1  Hagg.  246;  The 
lwidonMerchantjSBjBLgg,39i;  The  Earl 
Grey,  ib,  363;  The  Shannon,  llJur.  1046; 
The  Martin  Luiher,^w9^.2^1;  TheSpiHt 
of  the  Age,  ib,  286 ;  The  Norden,  1  Spks. 
186 ;  The  Ktngalock,  ib.  267.  In  the  in- 
structions by  the  Board  of  Trade  to  the 
receivers  of  wreck,  it  is  said  fin  Article 
96),  that,  *^  when  the  services  nave  been 
rendered  by  steam  vessels,  they  are 
always  considered  as  entiUed  to  a  very 
liberal  reward,  not  only  on  account  of 
the  great  value  of  the  property  which 
is  thereby  exposed  to  nsk,  but  because 
of  the  great  skill  and  power  of  vessels 
of  that  description,  ana  the  expedition 
with  which  services  are  generally  per- 
formed by  them.*' 

(r)  Seethe  judgments  of  Lord  Stowell 


in  The  Blendenhall,  1  Dods.  421,  and  in 
The  Waterloo,  2  Dods.  442.  See  also 
The  Ameriqw,  L.  B.,  6  P.  C.  468. 

(«)  The  Clarieae,  nomine  Oann  v.  Brun, 
12  Moo.  P.  C.  C.  340;  Swa.  129;  and 
The  Neptufie,  nomine  Green  v.  BaUoff, 
12  Moo.  P.  G.  0.  346.  For  cases  in 
which  the  Privy  Council  has  declined 
to  interfere  see  The  Clariste,  Swa.  219; 
The  Neptune,  12  Moo.  P.  0.  G.  346 ; 
The  Carrier  Dove,  2  Moo.  P.  G.,  N.  S. 
243 ;  The  Fueilier,  3  ib.  269 ;  Br.  &  L. 
341 ;  and  The  England,  L.  E.,  2  P.  G. 
263. 

For  instances  to  the  contrary  see 
The  Thetie,  2  Enapp,  390;  The  Seindia^ 
L.  B.,  1  P.  G.  241;  The  True  Blue, 
L.  R.,  1  P.  G.  260;  and  The  Glenduror, 
L.  B.,  3  P.  G.  689,  in  which  the 
amount  was  increased;  The  Inca,  12 
Moo.  P.  G.  189 ;  Swa.  370 ;  The  Chetah, 
6  Moo.  P.  G.,  N.  S.  178;  L.  B.,  2  P.  G. 
208 ;  and  The  Amerique,  L.  B.,  6  P.  G. 
468,  in  which  it  was  reduced.  See 
ako  The  Medina,  2  P.  D.  6;  The  City 
of  Berlin,  ib.  187;  The  Mabel,  G.  A., 
Maich  22,  1881,  oases  decided  in  the 
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The  Court  of  Admiraltj  has  always  exercised  the  right  of 
apportioning  salvage  where  there  has  been  more  than  one 
claimant.  The  Merchant  Shipping  Act,  1854,  contained  an 
express  provision  in  this  respect,  and  provided,  by  sect.  498, 
that  whenever  the  aggregate  amount  of  salvage  payable  in 
respect  of  salvage  services  rendered  in  the  United  Kingdom  had 
been  finally  ascertained,  and  exceeded  200/.,  and  whenever  the 
services  had  been  rendered  elsewhere,  and  the  amount  had 
been  finally  ascertained,  whatever  it  might  be,  if  any  delay  or 
dispute  arose  as  to  the  apportionment,  any  Court  having  Ad- 
miralty jurisdiction  might  cause  it  to  be  apportioned  amongst 
the  persons  entitled,  in  such  manner  as  it  might  think  just ; 
and  might  for  that  purpose  appoint  a  person  to  carry  the  appor- 
tionment into  effect,  and  compel  any  person  in  whose  hands  or 
under  whose  control  the  amount  might  be,  to  distribute  it,  or 
bring  it  into  Court,  to  be  dealt  with  as  the  Court  might 
direct  (t). 


Juiifldiction 
of  Admiralty 
Division  and 
other  Ck>urt8 
of  Admiralty 
jorisdiction  to 
apportion 
BfUTage. 


Court  of  Appeal  ainoe  the  Jndicatnre 
Aots. 

On  appeals  in  salvage  oases  to  the 
Privy  Goonoil  fresh  evidenoewas  rarely 
admitted.  The  Court  would  usually 
only  hear  the  appeal  on  the  evidence 
which  was  before  the  Court  below. 
The  Seindia,  L.  R.,  1  P  C.  241. 

if)  The  Court  of  Admiralty,  in  exer* 
cismg  the  jurisdiotion  given  to  it  by 
these  provisions,  wiU  decree  an  equit- 
able apportionment,  unless  an  equit- 
able affreement  be  proved,  or  an 
equitable  tender  has  been  made.  Th$ 
£nehantres$f  Lush.  93;  The  Frineets 
Selena^  ib.  190 ;  The  Oohndrina,  L.  B., 

1  A.  &  E.  339 ;  Ths  4frika,  6  P.  D. 
192;  and  supra,  p.  649.  In  the  more 
recent  oases  of  Htuvage  by  steam-ships 
tried  in  the  Admiralty  Division  the 
proportion  of  the  award  allotted  to  the 
owners  has  usually  been  two-thirds. 
No  action  could  be  brought  at  common 
law  to  enforce  an  apportionment  of 
salvage.  Atkineon  v.  WoodhaUy  81 
L.  J.,  M.  C.  174 ;  1  H.  &  C.  170. 

An  appeal  lies  to  the  Court  of  Appeal 
from  tne  Admiralty  Court  from  the 
apportionment  of  salvage  by  the  Ad- 
miral^ Division.     The  Chetah,  L.  R., 

2  P.  C.  206 ;  The  Glenduror,  L.  B.,  3 
P.  C.  689.  The  Court,  however,  will 
only  interfere  in  matters  of  discretion 
of  this  kind  under  very  strong  circum- 
stances. The  Clariste,  12  Moo.  P.  C. 
340;  TheNeptune,ib,^e;  The  England, 
L.  R.,  2  P.  C.  253. 

The  following  are  the  instructions 
issued  by  the  Board  of  Trade  to  receivers 


of  wreck,  with  reference  to  the  appor- 
tionment of  salvage.  See  Article  97 
of  the  Instructions  issued  in  1866. 

' '  The  principles  which  regulate  the 
apportionment  of  a  salvage  reward 
amongst  the  parties  entitled  thereto 
are,  in  most  cases,  comparatively  sim- 
ple. The  cases  which  will  f  aU  within 
the  cognizance  of  the  receivers  wiU 
generally  be  found  to  belong  to  one  or 
other  of  the  following  classes.  Where 
the  salvage  services  have  been  ren- 
dered:— 

(a)  By  revenue  ctxusers   or  coast- 

guard men. 

(b)  By    smacksmen,    boatmen,    or 

fishermen. 

ic)  By  landsmen  or  beadhmen. 
d)  By  the  master  and  crew  of  some 
vessel. 

(a)  As  regards  the  first  class  of  sal- 
vors, the  revenue  cruisers  and  coast- 
guard men,  rules  have  been  laid  down 
for  the  distribution  of  rewards  of  all 
kinds  amongst  the  officers  and  men  en- 
gaged; andthe  receivers  should  there- 
fore pay  over  the  whole  amount  due  to 
the  officers  and  men  to  the  iaspecting 
commander  of  the  district,  who  will  dis- 
tribute the  same  under  the  authority  of 
the  comptroller-^;eneral  of  the  coast - 
gfuard.  A  special  report  should  be 
made  by  the  inspecting  conmiander  in 
cases  where  special  skill  or  enterprise 
have  been  shown,  or  special  risk  in- 
curred by  any  individual,  in  order  that 
directions  may  be  issued,  if  necessary, 
for  ffiving  a  special  reward. 

(b)  With  regard  to  the  second  class 
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Coaniy  A  County  Court  having  Admiraltj  jurisdiotion.  lias  juris- 

Adminitj       diofaon  to  apportion  salvage  within  the  limited  juiisdiotion  over 
jnxifldictioo.    claims  for  salvage  given  by  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  {u). 


of  salTon,  the  Bmacksmen,  boatmen  and 
fishermen,  it  will  g^enerally  be  found 
that  there  ia  a  scale  of  oiBtribution 
recognized  and  ag^reed  upon  amongst 
them ;  the  smack  or  boat  nas  a  certain 
number  of  shares,  and  the  remainder 
belong  to  the  master  and  crew  in  cer- 
tain agreed  proportions.  Where  such  a 
scale  exists  it  should  be  strictly  adhered 
to  in  making  an  apportionment  of  sal- 
vage ;  unless,  indeed,  any  one  or  more 
of  the  men  have  shown  gpreat  skill  and 
enterprise,  or  incurred  greater  risk  than 
the  others,  when  an  exception  may 
sometimes  be  made  in  their  favour. 

Where,  however,  salvage  has  been 
awarded  to  the  crew  of  a  smack  or  boat, 
amongst  whom  there  is  no  such  agreed 
scale  of  distribution,  the  receivers  will 
do  well,  in  making  the  apportionment, 
to  follow  the  scale  of  distribution  gene- 
rally adopted  amongst  the  smaoksmen 
and  boatmen  in  the  neighbourhood,  as 
such  agreements  are  generaUy  found  to 
be  bas^  upon  principles  of  justice  and 
equity,  and  are  such  as  best  conduce  to 
the  interests  of  the  community  by  whom 
they  have  been  adopted. 

Where  a  cargo  of  fish  has  boen 
spoiled  or  injured  in  rendering  the  sal- 
vage service,  care  should  be  taken  in 
making  the  apportionment,  to  ascertain 
upon  whom  the  loss  will  fall,  and  a  cor- 
responding allowance  should  be  made 
to  them. 

(c)  With  regfard  to  the  third  kind  of 
salvors,  beachmen  and  landsmen,  it 
will  generally  be  proper  to  divide  the 
salvage  equally  amongst  them  aU. 
They  will,  probably,  in  most  instances, 
be  found  to  belong  to  the  same  class  in 
life,  to  have  incurred  the  same  risk  and 
the  same  amount  of  labour,  and  to  have 
shown  the  same  skill  in  the  performance 
of  the  services.  Should  any  uf  them 
have,  however,  ffreatly  distingpuished 
themselves,  it  will  be  proper  to  give 
them  a  larger  proportion  of  the  salvage 
award. 

(d)  The  fourth  class  of  cases,  where 
the  salvagpe  services  have  been  rendered 
by  a  vessel  and  her  master  and  crew, 
will  be  found  by  the  receivers  to  be  the 
most  difficult,  as  the  apportionment 
must  depend  upon  a  consideration  of 
the  whole  circumstances  of  the  case, 
and  whether  the  preservation  of  the 
property  is  due  pnncipallv  to  the  ser- 
vices of  the  salving  vessel  herself,  or  to 
the  personal  exertions  and  risk  incurred 


by  the  master  or  the  crew.  As  a  gene- 
ral rule  it  may  be  stated,  that  where  the 
services  have  been  chiefly  performed 
by  the  vessel  herself,  as  in  the  case  of  a 
dereUot,  where  the  property  has  been 
towed  into  a  place  of  safety*,  one  half 
of  the  salvage  reward  is  given  to  the 
owners  of  the  salving  vessel,  from  one 
fourth  to  one  eighth  to  the  master,  and 
the  remainder  amongst  the  crew  in  pro- 
portion to  their  wages.  This  ia  the 
scale  of  distribution  usually  adopted, 
where  the  salvage  services  have  oeen 
performed  bv  steamers,  and  where  it 
may  generally  be  said  that  success  is 
due  chiefly  to  the  power  and  construc- 
tion of  the  vessel  herself.  Where,  how- 
ever, the  principal  part  of  the  services 
has  not  been  rendered  by  the  vessel, 
and  where  the  vessel  has  not  been  ex- 
posed to  any  risk  or  dang^,  but  where 
the  preservation  of  the  property  is  due 
in  gfreat  measure  to  the  personal  exer- 
tions of  the  master  ana  crew,  then  a 
much  smaller  portion  of  the  salvage  is 
awarded  to  the  owners  of  the  vesseL 
It  is,  however,  a  question  of  apprecia- 
tion, dependent  entirely  upon  the  dr- 
cumstances  of  each  particular  case,  and 
in  regard  to  which  no  positive  general 
rule  can  be  laid  down.  The  greater 
the  risk  to  the  master  and  crew  and  the 
less  the  risk  to  the  vessel,  the  greater 
must  be  the  proportion  awarded  to  the 
actual  salvors,  and  the  less  to  theowneca 
of  the  salving  vessel. 

Finally,  it  should  be  observed  that 
apprentices  are  entitled  to  share  in  an 
allotment  of  salvage;  and  that  the 
master  or  the  owners  (k  the  vessel  can- 
not claim  the  shares  which  may  fall  due 
to  their  apprentices;  and  also,  that  if  a 
contract  giving  up  or  making  over  any 
claim  to  salvage  to  any  person  what- 
ever is  made  by  any  seaman  or  appren- 
tice prior  to  the  accruing  of  such  claim, 
such  contract  is  absolutely  void,  as 
being  against  equity,  public  policy,  and 
positive  enactment.  See  the  M.  S.  Act, 
1854,  ss.  182  and  233.  If,  however,  a 
vessel  is  specially  eng^affed  for  salvage 
services,  and  it  appears  by  the  tenns  of 
the  agreement  made  with  the  crew 
that  tne  ship  is  to  be  employed  on  sal- 
vage service,  then  the  crew  are  only 
entitled  to  the  remuneration  specified 
in  the  agreement.  See  the  M.  S.  Act, 
1862,  s.  18,  and  tupra. 

{u)  The  Glennibanta,  2  P.  D.  45. 
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By  sects.  466  and  467  of  the  Merchant  Shipping  Act,  1854,  Apportion- 
it  was  provided  that  whenever  the  amount  of  salvage  payable  ^iven  of 
in  respect  of  salvage  services  rendered  in  the  United  Kingdom  '^^wok- 
had  been  finally  ascertained  by  agreement  or  the  award  of  justices, 
but  a  dispute  arose  as  to  the  apportionment  of  it  amongst 
several  claimants,  the  person  liable  to  pay  the  salvage  might  (if 
the  amount  did  not  exceed  200/.)  pay  it  over  to  the  receiver  of 
wreck  of  the  district ;  and  upon  the  receipt  of  the  money,  and 
the  granting  of  a  certificate  of  the  payment  by  the  receiver,  the 
person  liable  to  pay  the  salvage  was  discharged  as  well  as  his 
property  in  respect  of  the  claim  in  question ;  and  the  amount 
so  paid  to  the  receiver  might  be  distributed  by  him  as  he 
thought  fit  {x).    These  provisions  must  now  be  lead  together 
with  the  provisions  of  sect.  49  of  the  Merchant  Shipping  Act, 
1862,  which  have  been  already  mentioned  (y). 

Where  salvors  have  acted  negligently  or  unskilfully,  although  Effect  of  mia- 
their  services  have  been  on  the  whole  meritorious,  or  where  they  ^u^*^  of 
have  misconducted  themselves  by  making  extortionate  demands  eaWon,  or 
or  otherwise,  the  Court  of  Admiralty  has  awarded  to  them  salyage. 
a  smaller  amount  of  salvage  than  would  otherwise  have  been 
given  (2).    And  in  some  cases  in  which  the  salvors  have  impro- 
perly interfered  and  resisted  the  authority  of  the  owners  of  the 
vessel  in  distress,  or  have  been  guilty  of  wilful  or  criminal  mis- 
conduct (a),  or  there  has  been  great  negligence  and  delay  on 
their  part  ((),  or  the  means  adopted  have  been  improper  (c),  or 
where  they  have  themselves  placed  in  jeopardy  the  property 
salved  (ef),  or  have  waived  their  rights  to  salvage  (^),  the  Court 
has  refused  to  award  any  salvage  whatever. 


(jr)  Ajs  to  the  principles  upon  which 
the  receivers  act  in  making  the  appor* 
tionment,  see  aupraf  p.  663,  note  (t), 

(y)  Antc^  p.  667. 

(;)  The  John  and  TJiomaty  1  Hagg. 
157,  note;  The  Dantzie  Facketj  3  Hagg. 
383 ;  The  Black  Boyyib,  386,  note;  The 
OUucow  Packet,  2  W.  Rob.  306 ;  The 
Dosaeitei,  10  Jur.  865;  The  Cape  Packet, 
3  W.  Hob.  122  ;  The  Charles  Adolphe, 
Swa.  153 ;  The  Allot,  Lush.  518. 

(a)  The  Barefoot,  14  Jur.  841 ;  The 
IMy  WoreUy,  2  Spks.  253 ;  The  Wear 
Packet,  2  Spks.  256 ;  The  Florence,  16 
Jur.  674 ;  The  Atlas,  ubi  sitpra, 

(*)  The  CUtj  of  Fdinhnrgh,  2  Hagg. 
333. 

(c)  The  Neptune,  1  W.  Rob.  297 ; 


The  Duke  of  Manchester,  2  W.  Rob. 
470 ;  8,  C,  6  Moo.  P.  C.  C.  90.  In 
this  case,  and  in  77te  Barefoot,  14  Jur. 
841,  the  claims  of  the  salvors  were 
dismissed  with  costs. 

(rf)  The  Glengaber,  L.  R.,  3  A.  &  E. 
634 ;  The  Cargo  ex  Capella,  L.  R.,  1 
A.  &  E.  166 ;  The  C.  8.  Butler,  L.  R., 
4  A.  &  E.  178.  See  also  the  judgment 
of  Sir  Robert  Phillimoie  in  The  Thetis, 
L.  R.,  2  A.  &  E.  366  ;  and  The  Clara, 
23  Wallace,  119. 

{e)  The  Jonge  Bastiaan,  5  Rob.  322  ; 
The  Kileena,  6  P.  D. ;  where  salvors 
in  possession  of  a  derelict  abandoned 
her  before  she  was  brought  into  safety, 
and  allowed  the  salvage  service  to  be 
completed  bj  other  salvors. 
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Statntory 
forfeiture 
of  ialy»ge. 


Allotment  to 
pArt  of  orow 
not  actually, 
engaged. 


To  owners  of 
boats,  &o. 


Where  in  a  case  before  the  Judicature  Acts  a  steamer  whilst 
rendering  salvage  services  to  a  barque  negligently  came  into 
collision  with  her,  it  was  held  that  this  did  not  deprive  her  of 
her  right  to  salvage,  but  that  she  was  liable  in  a  cross  suit  for 
the  damage  done  in  the  collision  {d). 

It  is  provided  by  sect.  450  of  the  Merchant  Shipping  Act, 
1854,  that  the  finder  of  any  wreck  (e),  who  does  not  comply  with 
the  provisions  of  the  act  as  to  giving  notice  of  it,  or  delivering 
it  up  to  the  receiver  of  wreck  of  the  district,  shall  forfeit  all 
daim  to  salvage. 

Where  some  only  of  the  crew  of  a  ship  are  actually  engaged 
in  the  salvage  service  those  who  remain  on  board  the  salving 
vessel  are  usually  entitled  to  share  in  the  salvage,  provided  they 
are  also  ready  to  encounter  the  peril  (/).  A  distinction  in 
amount,  however,  is  usually  made  in  favour  of  those  who  are 
actually  engaged  in  the  service  {g).  Where  part  of  the  crew  of 
a  light  ship  assisted  in  rendering  a  salvage  service,  the  Court 
refused  to  award  any  part  of  the  salvage  to  those  of  the  crew 
who  remained  on  board  (A) .  Where  two  vessels  come  up  together 
and  render  assistance  to  a  ship  in  distress,  all  of  both  crews  are 
entitled  to  be  considered  as  salvors,  although  a  part  only  is 
actually  employed  (t). 

The  claim  of  the  owners  of  salving  vessels,  who  do  not  per- 
sonally assist  in  the  service,  to  share  in  the  salvage,  was  formerly 
considered  as  very  slight.  It  was  otherwise,  however,  if  their 
property  was  exposed  to  considerable  danger,  or  diverted  from  a 
lucrative  employment,  or  if  they  incurred  a  real  loss  or  inconve- 
nience (y).    So,  those  who  furnished  boats,  or  other  articles,  for 


(rf)  The  C,  S,  Sutler^  The  BaUie^ 
L.  TX.y  4  A.  &  £.  178. 

{e)  A  barge  adrift  in  a  navigable 
river  is  not  * '  wreck* '  within  this  section, 
and  should  be  restored  to  its  owner. 
The  Zeta,  L.  R.,  4  A.  &  £.  460. 

(/)  The  Baltimore,  2 'DQdj&A^2\  The 
Charlotte  Wylie,  2  W.  Rob.  496 ;  T/itf 
Charlet,  L.  B.,  3  A.  &  E.  636 ;  The 
Skihladner,  3  P.  D.  24.  See  also  The 
Sir  Ralph  Abercrombie,  L.  R.,  1  P.  G. 
464. 

(jf)  See  The  Jane,  2  Hagg.  338;  The 
Sarah  Jane,  2  W.  Rob.  110. 

{h)  The  Hmtna,  3  W.  Rob.  161. 

(i)  The  Momtaineert  2  W.  Rob.  7. 

{J)  See  the  judgment  in  The  Jane,  2 
Hagg.  343;  The  Waterloo,  2  Dods. 
433 ;  The  Vine,  2  Hagg.  1 ;  The  Salaeia, 
a.  262 ;    The  Martha,  3  Hagg.  436 ; 


The  Louisa,  3  W.  Rob.  99.  In  appor- 
tioning salvage,  the  Court  foimerlv 
considered  every  vessel  as  uninsured, 
and  would  not  award  a  larger  amount 
to  the  owners,  although  by  rendering 
the  service  they  incurred  a  risk  of  for- 
feiting a  policy  of  insurance  on  their 
ship.  The  Deveron,  I  W.  Rob.  180. 
But  in  more  recent  times  it  has  been 
held  that  the  daim  of  owners  are  to 
be  considered — 

1.  By  reason  of  the  possibility  of 

the  vitiation  of   me  policy  of 

insurance; 
By  reason  of  their  liability  to  the 

owners  of  the  cargo  through 

their  deviation ; 
By  reason  of  the  risk  to  which 

their  property  has  been  exposed 

in  rendering  the  service : 


2. 


3. 
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salvage  servioe,  but  did  not  assist  in  person,  were  not  usually 
entitled  to  be  paid  salvage,  but  only  a  fair  remuneration  for  the 
use  of  the  articles  which  they  had  supplied  {k).  In  more  recent 
times  the  daims  of  the  shipowners  to  salvage  have  received 
greater  consideration,  and  it  has  become  the  practice,  especially 
in  cases  where  steam  vessels  have  been  engaged,  to  allot  a  liberal 
share  of  the  salvage  to  their  owners  (/). 

Where  several  independent  parties  co-operate  in  assisting  a  To  first 
vessel,  the  Court  awards  salvage  according  to  the  merit  of  the  ^®"' 
respective  claims.  Where  the  first  salvors  had  incurred  consi- 
derable danger,  and  their  conduct  had  been  meritorious,  the 
Court  allotted  to  them  a  large  share  of  the  salvage,  although 
their  efforts  had  produced  no  important  result  before  the  arrival 
of  the  other  assistance  (m). 

The  Court  of  Admiralty  has  always  been  jealous  in  maintain- 
ing the  rights  of  original  salvors  (n).  It  requires  persons  who 
disturb  their  possession  to  show  clearly  that  a  necessity  for  their 
interference  existed,  or  that  their  services  were  adopted  (o). 
The  first  salvors  are  not,  however,  justified  in  resisting  the 
master's  authority,  or  in  attempting  to  exclude  further  assist- 
ance where  it  is  necessary  {p).  For,  except  in  cases  of  derelict, 
where  the  first  occupant  has  a  right  of  exclusive  possession  if  he 
can  alone  save  the  property,  salvors  act  only  under  the  suffer- 
ance and  permission. of  the  master,  or  other  person  in  command 
of  the  vessel  in  distress  {q). 

It  is  provided  by  sect.  20  of  the  Merchant  Shipping  Act,  18»56,  J^emimeratioii 
that  where  services  are  rendered  by  officers  or  men  of  the  coast-  ooagt  goaid. 
guard  service  in  watching  or  protecting  shipwrecked  property, 
they  are  to  be  remunerated  by  the  owners  according  to  a  scale 
to  be  fixed  by  the  Board  of  Trade,  unless  the  services  have 


See  I%e  Sir  Balph  Abererombie,  L.  B., 
1  P.  C.  454,  and  supra,  pp.  660,  662. 

The  duty  impoaed  on  a  veesel  of 
standinflT  by  after  a  oollislon  does  not 
affect  the  right  to  salvage  for  any 
salvage  service  she  may  then  perform. 
The  Qumi,  L.  R.,  2  A.  &  E.  63. 

{k)  The  Vine,  2  Hagg.  1 ;  The  Char- 
ioUe,  3  W.  Kob.  68. 


(/)  See  The  Cleopatra,  3  P.  B.  145, 
la  supra,  P* 
p.  663,  n.  (0. 


and  supra,  p.  662,  note  {q).    See  also 


im)  The  Geneteee,  12  Jar.  401. 

[n)  See  the  judgments  in  I^  Char' 


lotta,  2  Hagg.  364 ;  The  Glory,  14  Jur. 
678  ;  The  Pickwick,  16  Jur.  670  ;  The 
JSffort,  3  Hagg.  165 ;  and  The  Olaeeow 
Packet,  2  W.  Kob.  313.  See  also  The 
Fleece,  3  W.  Rob.  278. 

(0)  TheBledeHhaU,l'DodB.il6;  The 
Maria  Law,  Edw.  177  ;  The  Charlotta, 
2  Hagg.  361 ;  and  The  Eugene,  3  Hagg. 
160. 

{p)  The  J)antzie  Packet,  ^BAgg.SSB; 
The  Olory,  ubi  supra, 

(q)  See  the  judgement  in  TheDantzic 
Packet,  ubi  supra,  and  The  Kathleen, 
L.  R.,  4  A.  &  E.  277. 
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been  declined,  or  salvage  has  been  claimed  and  awarded  in 
respect  of  them  (q). 


Saltaos  In  cases  of  salvage  arising  within  the  jurisdiction  of  the  Cinque 

J^J^^     Ports  (r),  the  salvors  may  take  proceedings,  as  in  cases  of  salvage 

oFTHsCixQux  occurring  elsewhere,  either  in  the  Admiralty  Division  or  in  a 

County  Court  having  Admiralty  jurisdiction  («),  or,  at  their 

option,  either  in  the  Court  of  Admiralty  of  the  Cinque  Ports,  or 

before  the  Salvage  Commissioners  of  the  Cinque  Ports  (t). 

Jumdiction  The  Court  of  Admiralty  of  the  Cinque  Ports  from  ancient 
of  AdmirS^T  ^°^^f  ^7  virtuc  of  royal  charters  or  prescription,  exercised  an 
of  the  Cinque  original  instance  jurisdiction  in  civil  or  maritime  causes  arising 
within  the  boundaries  of  the  Cinque  Ports  (u).  The  jurisdiction 
so  exercised  was  preserved  or  recognized  in  the  earlier  statutes 
relating  to  Merchant  Shipping  and  Admiralty  Jurisdiction  (j-), 
and  the  Municipal  Corporation  Act,  1835  (5  &  6  Will.  4,  c  76), 
which  repealed  all  laws,  statutes,  and  usages,  and  all  royal  and 
other  charters,  grants,  and  letters  patent  granted  to  any  borough 
or  body  corporate,  whereby  such  borough  or  body  corporate,  or 
the  inhabitants  of  the  same,  claimed  to  be  exempted  from  the 
jurisdiction  of  the  High  Court  of  Admiralty  of  England,  ex- 
pressly provided  that  nothing  therein  contained  should  extend 
to  alter  or  affect  the  jurisdiction  of  the  Lord  Warden  of  the 

Jenkms,  vol.  1,  pp.  85 — 88,  vol.  2, 
p.  782;  Ejiookers  Grand  Cooit  of 
Shepway,  pp.  xiii  —  xvi,  129 — 162, 
and  articles  of  Mr.  Knocker  in  the 
Sussex  Archseological  Transactions  for 
1874,  vol.  xxxi.,  and  by  Sir  Trayere 
Twiss  in  the  Nautical  Magazine  for 
June,  1877,  p.  671,  and  the  cases  cited 
suprat  note  (<).  Appeals  from  the  Court 
of  Admiralty  of  the  Cinque  Ports  lie 
to  the  Judicial  Committee  of  the  Privy 
Council.  The  Ciariste,  Swa.  129 ;  The 
Lord  Warden  and  Admiral  of  the  Cinque 
Torts  V.  Hie  Majesty  in  his  Office  of  Ad' 
miralty^  2  Hagg.  438,  at  p.  446.  As 
to  the  boundaries  of  the  Admiralty 
jurisdiction  of  the  Cinque  Porte,  see 
Knocker's  Grand  Court  of  Shepway, 

g.  144,  andthel&2Geo.4,c.  76,8.18; 
upplementary  Appendix,  p.  130. 
(x)  See  4  Geo.  1,  o.  12,  e.  2 ;  26  Geo. 
2,  c.  19,  8. 10  ;  49  Geo.  3,  o.  122,  s.  26 ; 
63  Geo.  3,  c.  87,  s.  1 ;  63  Geo.  3,  c  140, 
s.  8 ;  1  &  2  Geo.  4,  o.  76,  s.  24,  and 
1  &  2  Geo.  4,  o.  76,  s.  16.  See  also 
27  Hen.  8,  c.  4 ;  28  Hen.  8,  c.  15; 
6  Eliz.  c.  6,  and  II  &  12  Will.  3,  c.  7. 


(n)  The  scale  is  not  to  exceed  any 
scale  by  which  payment  to  officers 
and  men  of  the  coastguard  for  extra 
duties  in  the  ordinary  service  of  the 
Board  of  Customs  is  for  the  time 
being  regulated ;  the  M.  S.  Act,  1856, 
8.  20. 

(r)  The  Cinque  Ports  are  Dover, 
Sandwich,  Komney,  Hastings,  and 
Hythe ;  the  two  ancient  towns  are 
Winch elsea  and  Bye. 

(s)  Where  proceedings  in  such  cases 
are  taken  in  a  County  Court  having 
Admiralty  jurisdiction,  they  may  be 
appealed,  or  transferred,  to  the  Court 
of  Admiralty  of  the  Cinque  Ports,  in- 
stead of  to  the  Admiralty  Division. 
81  &  32  Vict.  c.  71,  s.  33  (Appendix, 
p.  occii). 

(t)  The  Maria  Zuisa,  Swa.  67 ;  The 
Jeune  Paul,  L.  R.,  1  A.  &  E.  336. 

(u)  See  2  Inst. 556, 4  Inst. 222;  Jeake*s 
Charters  of  the  Cinque  Ports,  ed.  1728, 
pp.  24,  67  ;  Stock  V.  CuUen^  T.  Jones, 
66,  67  ;  Stock  v.  Deneir,  Ch.  Cas.  305  ; 
2  Brown's  Admiralty  Law,  p.  498. 
See  fdso  Wynne's  Life  of  Sir  Leolme 
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Cinque  Forts  in  his  office  of  admiral  of  the  Cinque  Ports,  and 
that  all  suits  and  matters  wherein  before  the  passing  of  that 
aot  the  rights  of  any  salvors,  or  any  droits,  or  perquisites  to 
the  office  of  admiral  belonging  were  drawn  into  question  might 
be  continued,  heard,  determined,  and  adjudicated  upon  in  like 
manner  as  if  that  act  had  not  passed  {y).  So  also  the  rights 
and  jurisdiction  of  the  Lord  Warden  of  the  Cinque  Ports  were 
expressly  reserved  by  the  "Wreck  and  Salvage  Act,  1846  (z), 
which  remained  in  force  till  the  coming  into  operation  of  the 
Merchant  Shipping  Act,  1854 ;  and,  as  we  have  abeady  seen, 
it  is  provided  by  sect.  460  of  the  last-mentioned  act,  that  dis- 
putes arising  within  the  boundaries  of  the  Cinque  Ports  shall 
be  determined  in  the  same  manner  as  before  the  passing  of 
such  last-mentioned  act.  This  last  provision  is  unaltered  by 
the  provisions  of  the  Merchant  Shipping  Act,  1862,  s.  49,  and 
consequently  whatever  instance  jurisdiction  in  salvage  cases  the 
Court  of  Admiralty  of  the  Cinque  Ports  ever  possessed  can 
still  be  exercised  by  it  («). 

The  eflfect  of  the  460th  section  of  the  Merchant  Shipping  Act,  Of  tiie 
1854,  is  also  to  preserve  the  jurisdiction  conferred  by  the  1  &  2  ^gS'^era^'S' 
Geo.  4,  c.  75,  on  the  Salvage  Commissioners  of  the  Cinque  theCinquo 
Ports,  appointed  under  that  act,  or  the  9  Geo.  4,  c.  37  (ft). 
The  first  of  these  acts  empowers  the  Lord  Warden  of  the  Cinque 
Ports  to  nominate  under  his  hand  and  seal  three  or  more  com- 
missioners in  each  of  the  Cinque  Ports,  two  ancient  towns,  and 
their  members,  to  adjust  differences  relating  to  salvage  which 
may  arise  between  the  masters  of  vessels  and  persons  bringing 
cables  and  anchors  ashore.    Where  vessels  are  forced  or  cut  from 


Ports. 


(y)  Sect.  108.  Among  the  Courts 
abolished  by  this  section  were  the 
Admiralty  Courts  of  the  boroughs  of 
Great  Yarmouth  ;  Dunwiok  in  the 
oountyof  Suffolk;  King'sLynn;  South- 
ampton and  Southwold.  See  1  &  2 
Geo.  4|  c.  75,  s.  24.  As  to  the  Ad- 
mindfy  Court  of  Great  Yarmouth,  see 
In  the  Matter  of  a  Raft  of  Timber,  2 
W.  Rob.  251,  264,  note. 

(z)  9  &  10  Vict.  0.  99,  s.  43.  This 
act  was  repealed  by  the  Merchant 
Shipping  Act  Repeal  Act,  1854  (17  & 
18  Vict.  o.  120),  App|endix,  pp.  clxv, 
dzx.  The  jurisdiction  of  the  lord 
warden,  in  relation  to  civil  suits  and 
proceedings,  was  abolished  by  the  18 
&  19  Vict.  c.  48,  and  the  20  &  21  Vict. 
0. 1,  but  these  statutes  did  not  interfere 


either  with  the  jurisdiction  of  the  lord 
warden  and  his  officers,  relating  to  the 
adjustment  of  salvage,  and  in  respect 
of  flotsam,  jetsam,  and  lagan,  or  the 
jurisdiction  of  the  Court  of  Admiralty 
of  the  Cinque  Forts.  See  s.  10  of  the 
18&19Vict.  c.  48. 

(a)  See  The  Maria  Zuisa,  Swa.  67, 
and  stipra,  p.  654;  The  Jeune  Paul, 
L.  R.,  1  A.  &  E.  336. 

{b)  The  latter  of  these  acts  extends 
to  the  deputy  warden  the  powers  given 
by  the  former  act  to  the  warden.  The 
extent  of  the  jurisdiction  of  the  Cinque 
Forts,  for  the  purposes  of  the  act,  is 
defined  by  s.  18  of  the  1  &  2  Geo.  4, 
c.  76.  See  Supplementary  Appendix, 
p.  180. 
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their  cables  and  anchors  by  any  accident,  and  leave  the  same 
in  any  place  \7ithin  the  jurisdiction  of  the  Cinque  Ports,  two 
ancient  towns,  or  their  members,  the  commissioners  are  to  deter- 
mine any  salvage  claim  within  twenty-four  hours  after  it  is  re- 
ferred to  them((;).  They  have  power  also,  if  the  master  or 
owner  of  the  ship  or  goods  or  his  agent  is  present  at  the  place 
where  they  are  sitting,  to  decide  upon  all  claims  made  by  pilots, 
boatmen,  or  others,  for  services  of  any  sort  rendered  to  any  ship, 
either  by  carrying  off  to  her  anchors,  cables,  or  stores,  from  any 
part  of  the  coast  within  the  jurisdiction,  or  by  conducting  her  to 
any  place  within  the  jurisdiction,  and  upon  all  claims  for  the 
saving,  within  the  jurisdiction,  of  any  goods  which  are  wrecked, 
stranded,  or  cast  away  from  any  ship;  and  they  may  decide  on 
such  claims  for  services  rendered  to  shipping,  whether  the  ships 
were  in  distress  or  not  {d).  The  commissioners  can  act  only  in 
the  ports  or  places  in  which  they  are  resident,  or  from  which 
their  usual  place  of  residence  is  not  distant  more  than  a  mile  (e). 
Persons  who  are  dissatisfied  with  the  decision  of  the  commis- 
sioners may,  within  eight  days  after  the  award  is  made,  but  not 
afterwards,  declare  to  the  commissioners  their  desire  to  appeal. 
The  appeal  may  be  either  to  the  Court  of  Admiralty  of  the 
Cinque  Ports,  or  to  the  High  Court  of  Admiralty,  and  the  de- 
cision of  either  of  these  Courts  is  final  (/).  The  appellant  must, 
within  twenty  days  from  the  date  of  the  award,  take  out  a  moni- 
tion against  the  adverse  party;  and  the  conmiissioners  are  bound 
to  release  the  ship,  cargo,  or  goods,  upon  bail  being  given  by 
the  owners  or  their  agents  in  double  the  amount  of  the  sum 
awarded  (g). 


Salvaoh  The  provisions  of  the  Merchant  Shipping  Acts,  1864  and 

JxTBisDionoM    1862,  relating  to  the  remedies  for  the  recovery  of  salvage  in 


(f )  1  &  2  Geo.  4,  c.  76,  B.  1.  Sup- 
plementary Appendix,  pp.  Id7,  Ido. 

d)  lb.  8.  2. 

e)  lb.  8.  3. 

'/)  lb.  88.  4  and  5.  As  to  the  ad- 
mission of  f  I'esh  evidence  on  such  an 
appeal,  see  The  Annette^  4  L.  B.,  A.  & 
£.  9. 

(^)  1  &  2  Geo.  4,  c.  76,  s.  4.  The 
Merchant  Shipping  BepeaiL  Act,  1864 
(17  &  18  Vict.  c.  120],  repealed  the  1 
&  2  Geo.  4,  0.  76,  except  ss.  1,  2,  3,  4, 
6,  16,  16,  and  18.  The  16th  section  of 
the  act  provides  that  nothing  in  the 


act  contained  shall  extend  to  the  taking 
away,  abridging,  prejudicing,  or  im- 
peaching in  any  manner  whatever  the 
jurisdiction  of  the  High  Court  of  Ad- 
miralty of  England  or  the  Admiralty 
Court  of  the  CSnque  Ports.  The  ma- 
gistrates or  oounly  court  judges  acting 
under  theM.  S.  Act,  1864,  s.  460,  ortiie 
M.  S.  Act,  1862,  8. 49,  have  apparenUy 
no  jurisdiction  over  cases  of  salvage 
arising  within  the  Cinque  Forts.  See 
the  M.  S.  Act,  1854,  s.  460,  ntpra^  p. 
654  ;  and  9  &  10  Vict.  c.  97,  s.  43. 
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Ireland  and  Scotland,  and  to  the  jurisdiotion  in  cases  of  salvage  ottreSootcb 
of  the  Court  of  Admiralty  in  Ireland,  and  the  Court  of  Session  cotbm  ^ 


AND 


in  Scotland,  have  been  already  noticed  (A).  With  regard  to  the  ™  Colonial 
jurisdiction  of  the  former  Court,  it  is  moreover  provided  by  bamt. 
sect.  27  of  the  30  &  31  Vict.  c.  114,  that,  subject  to  the  pro- 
visions of  the  Merchant  Shipping  Acts,  1854  and  1862,  the 
Court  of  Admiralty  in  Ireland  shall  have  jurisdiction  to  decide 
upon  all  claims  whatsoever  relating  to  salvage,  and  to  enforce 
the  payment  thereof  whether  the  services  in  respect  of  which 
«d4^  oi^  w,»  i«rf»™ed  upo.  the  high  Z.  or  ^thin 
the  body  of  any  county,  or  partly  in  the  one  place  and  partly  in 
the  other,  and  whether  the  wreck  is  found  at  sea  or  cast  upon 
the  land,  or  partly  in  the  sea  and  partly  on  land  (i). 

By  the  Vice-Admiralty  Courts  Act,  1863  (26  Vict.  c.  24), 
sect.  10,  jurisdiction  is  given  to  the  Colonial  Vice- Admiralty 
Courts  established  under  that  act  in  all  cases  of  claims  in  respect 
of  salvage  of  any  ship,  or  of  life  or  goods  therefrom  (j). 


There  is  a  peculiar  obligation  on  Queen's  ships  to  assist  mer-  Salyaob  by 
chant  vessels  in  distress  (k) ;  yet  when  salvage  services  were  ren-  smST  * 
dered  by  a  ship  of  war  to  a  merchant  vessel,  it  was  always 
considered,  when  claims  in  respect  of  such  services  came  before 
the  Court  of  Admiralty,  that,  apart  from  any  legislative  enact- 
ment, the  officers  and  crew  of  the  salving  ship  were  entitled  to 
reward  in  the  same  manner  as  other  salvors  (/).  Where,  how- 
ever, the  assistance  given  was  merely  incidental  to  the  general 
duty  of  Government  vessels,  as  where  the  commander  of  a  sloop 


(A)  Supra,  pp.  643,  654,  666,  n.  (o), 
657 ;  and  as  to  the  maritime  joriBdiction 
of  the  Court  of  Session  and  the  Sherifis' 
Court  in  Scotland,  see  farther  1 1  Greo.  4 
&  1  Will.  4,  0.  69,  88.  21,  22;  and 
Duncan  y.  The  Dundee,  Perth  and  Lon^ 
don  Shipping  Co.,  5SeBS.  Ca.  (4th  Series) 
762. 

(i)  Certain  local  courts  in  Ireland 
have  a  limited  Admiralty  jurisdiction 
in  cases  of  salvage.  See  39  &  40  Vict, 
c.  28,  8.  3  ;  40  &  41  Vict.  o.  66,  s.  49. 

(j )  See  Appendix,  p.  ccxl.  The  in- 
herent jurisoiotion  of  the  Vice-Ad- 
miralty Courts  abroad,  and  of  the 
Admiralty  Division,  is  concurrent. 
See  The  Feerlest,  Lush.  30,  and  tupra, 
p.  123,  n.  {x).  As  to  the  jurisdiction 
of  the  former  Courts  to  enforce  salvage 
bonds  and  ag^reements  made  in  cases 
where  the  salvors  have  abandoned  their 


lien  for  salvage,  see  eupra,  pp.  672 — 674. 

(k)  See  the  judgments  of  Lord 
Stowell  in  The  Mary  Ann,  1  Hagg. 
158;  and  of  Sir  J.  NichoU  in  The  Cli/- 
ton,  3  Hagg.  121.  By  an  order  of  the 
Commissioners  of  the  Admiralty,  issued 
on  the  30th  January,  1852,  officers  of 
Queen's  ships  were  directed  not  to 
make  any  claim  for  salvage  services 
rendered  to  vessels  in  distress  unless 
the  service  had  been  reaUy  important  or 
aceompanied  with  hazard. 

(0  See  The  Louisa,  I  Dods.  317;  The 
Mary  Ann,  1  Hagg.  168 ;  The  Thetis, 
3  Hagg.  14 ;  2  Knapp  P.  C.  390 ;  The 
Lustre,  3  Hagg.  154  ;  The  EweU  Grove, 
ib.  209 ;  the  judgment  in  The  Sapid, 
ib.  421 ;  The  Wilsons,  1  W.  Rob.  172  ; 
The  Earl  of  Eglinton,  Swa.  7 ;  and  TA« 
AUna,  Lush.  378 ;  The  Cargo  ex  Woo- 
sung,  1  P.  B.  260. 
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of  war,  acting  under  the  directions  of  a  vice-oonsuly  rescued  a 
oonyiot  ship  from  the  mutinous  crew  and  oonvicts  on  board,  no 
salvage  was  allowed  {m).  Provisions  respecting  claims  for  sal- 
vage services  rendered  by  Queen's  ships  were,  however,  made  by 
the  16  &  17  Vict.  c.  131.  This  act  is  now  repealed  (m),  and  the 
existing  statutory  regulations  on  this  subject  are  to  be  found  in 
the  Merchant  Shipping  Act,  1854. 

Sect.  484  of  this  act  provides,  that  in  cases  where  salvage  ser- 
vices are  rendered  by  any  ship  belonging  to  the  Queen,  or  by  the 
commander,  or  crew,  no  claim  is  to  be  made  or  allowed  for  any 
loss,  damage,  or  risk  thereby  caused  to  the  ship,  or  stores,  tackle, 
or  furniture,  or  for  the  use  of  any  stores,  or  other  articles  belong- 
ing to  the  Queen,  supplied  in  order  to  effect  these  services,  or  for 
any  other  expense  or  loss  sustained  by  the  Queen  by  reason  of 
the  services  (o).  By  sect.  485,  no  claim  on  account  of  any  sal- 
vage services  rendered  to  any  ship,  cargo,  or  appurtenances  by 
the  commander  or  crew  of  any  of  the  Queen's  ships  is  to  be 
finally  adjudicated  upon  unless  the  consent  of  the  Admiralty 
has  first  been  obtained;  and  if  any  person  who  has  originated 
proceedings  in  respect  of  such  a  claim  fails  to  prove  this  consent, 
the  suit  is  to  be  dismissed  with  costs  {p). 

It  is  provided  by  sect.  486,  that  whenever  salvage  services  have 
been  rendered  to  any  ship  or  cargo  at  a  place  out  of  the  United 
Kingdom  and  the  four  adjoining  seas  by  the  commander  or  crew 
of  a  Queen's  ship,  the  salvors  may,  if  justified  by  the  circum- 
stances in  detaining  the  property  at  all,  cause  it  to  be  taken  to 
a  port  where  there  is  a  consular  officer,  or  a  Vice-Admiralty 
Court  {q).  The  salvor  and  the  master  or  other  person  in  charge 
of  the  property  must  each  of  them,  within  twenty-four  hours 
after  arriving  at  the  port,  deliver  to  the  consular  officer,  or  Vice- 


(m)  The  FraneU  and  Elita^  2  Dods. 
116. 

(ft)  By  the  Merohant  Shipping  Re- 
peal Act,  1854  (Appendix,  p.  obey). 

(o)  A  ship  belonging  to  the  Bom- 
bay government  with  a  hired  com- 
mander and  crew  was  held  to  be  in  the 
same  position  as  a  Queen's  ship.  The 
Cargo  ex  Woosunff,  1  P.  D.  260 ;  but  a 
steam-tug  belonging  to  the  harbour  of 
Ramsgate,  and  owned  by  the  Board  of 
Trade  as  the  trustees  of  that  harbour, 
is  not  within  either  sect.  484  or  sect. 
486.  The  Cyhde,  2  P.  D.  224;  3  P.  D.  8. 


(p)  The  consent  ia  signified  by 
writing  imder  the  hand  of  the  Secre- 
tary to  the  Admiralty ;  and  any  docu- 
ment purporting  to  give  the  consent, 
and  to  be  so  signed,  is  primd  facie 
evidence.  The  M.  S.  Act,  1854,  s.  485. 
See  The  Alma,  Lush.  378 ;  The  Cargo 
ex  TFooaung,  1  P.  D.  260 ;  The  Cybele, 
3  P.  D.  8. 

{q)  For  a  list  of  the  Vice- Admiralty 
Courts  oommissionated  in  1879,  see  Ap- 
pendix, pp.  ccxlii,  ooxliii.  As  to  what 
18  not  a  Queen* s  ship  within  this  sec- 
tion, see  The  Cybele,  uhi  supra,  and  see 
supra,  note  (o). 
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Admiralty  judge,  a  statement  verified  on  oath  respecting  the 
property  salved,  and  containing  the  particulars  required  by  the 
act.  By  sect.  487,  the  consular  oflSoer  or  judge  must,  within  four 
days  after  receiving  these  statements,  fix  the  amount  to  be  in- 
serted in  a  salvage  bond,  to  be  given  by  the  master  according  to 
the  provisions  of  the  act,  to  secure  the  payment  of  any  salvage 
that  may  be  awarded,  which  amount  must  not  exceed  half  the 
value  (according  to  his  estimation)  of  the  property  in  respect  of 
which  salvage  is  claimed.  If  either  of  the  above  statements  is 
not  delivered  to  the  consular  officer  or  judge  in  the  required  time, 
he  may  proceed  ex  parte^  but  he  can  in  no  case  require  the  cargo 
to  be  unladen. 

By  sect.  488  of  the  statute,  the  right  to  detain  the  property 
ceases  upon  the  due  execution  and  delivery  to  the  salvor  of  this 
bond. 

Sect.  489  contains  provisions  for  additional  security  in  the 
case  of  ships  owned  by  persons  resident  out  of  the  Queen's  do- 
minions. 

By  sect.  490,  the  consular  officer  or  judge  must  transmit  the 
documents,  and  a  notice  of  the  sum  he  has  fixed  for  the  bond,  to 
the  Court  of  Admiralty  of  England,  or  to  any  Vice- Admiralty 
Court  if  the  parties  are  willing  that  the  bond  shall  be  dealt  with 
by  such  Vice-Admiralty 'Court  (r).  Sects.  491,  492  and  493 
provide  that  these  bonds  shall  bind  the  owners  of  the  ship, 
freight,  and  cargo,  and  their  heirs,  executors,  and  administrators, 
and  empower  the  Court  of  Admiralty  and  the  Vice- Admiralty 
Courts  to  enforce  them. 

By  sect.  494,  any  salvor  who  elects  not  to  proceed  under  the 
act  has  no  power  to  detain  the  property,  but  may  proceed  other- 
wise for  the  enforcement  of  his  salvage  claim  as  if  the  act  had 
not  been  passed ;  and  nothing  in  the  act  contained  is  to  abridge 
or  affect  the  rights  of  salvors,  except  in  the  cases  provided  for 
by  it. 

By  sect.  497  of  the  Merchant  Shipping  Act,  1854,  it  is  pro-  Voluntary 
vided,  that  in  all  cases  where  salvage  is  claimed,  whether  by  a^^mnent 
the  commanders  or  crews  of  Queen's  ships  or  of  any  other  ^^^' 
ships,  the  salvors  may  voluntarily  agree  to  abandon  their  lien 
on  the  property  salved,  upon  the  master  or  other  person  in  charge 

(r)  AU  documents  made  in  puisoaaoe  of  this  part  of  the  itatute  are  exempt 
from  stamp  duty.    See  s.  496. 

M.P.  X  X 
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of  it  entering  into  a  written  agreement,  attested  by  two  witnesses, 
to  abide  the  decision  of  the  Court  of  Admiralty  or  of  any  Yioe- 
Admiralty  Court,  and  giving  security  to  such  amount  as  may  be 
agreed  upon.  This  agreement  binds  the  ship,  cargo,  freight, 
and  their  owners,  and  may  be  adjudicated  upon  and  enforced  in 
the  same  manner  as  the  bonds  already  mentioned  (q). 


TOWAOX. 

Jurisdiction 
of  the  Ad- 
miralty 
Bififlion. 


Maritime 
lien. 


Connty  Courts 
haying  Ad- 
miralty joris- 
diotion. 


Vice -Admi- 
ralty Court! 
abroad. 


The  Court  of  Admiralty,  from  ancient  times,  appears  to  have 
exercised  jurisdiction  over  claims  for  towage,  in  cases  where  the 
towage  services  were  rendered  on  the  high  seas  (r).  This  juris- 
diction was  extended  by  the  6th  section  of  the  3  &  4  Yict. 
0.  6S ;  and,  by  virtue  of  that  section  and  of  the  provisions  of 
the  Judicature  Acts,  the  Admiralty  Division  now  has  jurisdic- 
tion to  decide  all  claims  and  demands  in  the  nature  of  towage, 
and  to  enforce  the  payment  thereof,  whether  the  ship  to  which 
the  towage  has  been  rendered  may  have  been  within  the  body  of 
a  county  or  upon  the  high  seas  at  the  time  when  such  services 
were  rendered  («). 

Towage  confers  a  maritime  lien ;  and  this  lien,  if  enforced 
within  a  reasonable  time  in  an  action  of  rem  in  the  Admiralty 
Division,  travels  with  the  ship  into  whosoever  hands  she  may 
come  (t). 

County  Courts  having  admiralty  jurisdiction  possess  jurisdic- 
tion as  to  any  claim  for  towage  where  either  the  amoimt  claimed 
does  not  exceed  one  hundred  and  fifty  pounds  or  the  parties 
have  agreed  by  a  memorandum,  signed  by  them,  their  solicitois  or 
agents,  that  the  Court  proceeded  in  shall  have  jurisdiction  (u). 

It  is  provided  by  the  10  th  section  of  the  Vice-Admiralty 


(q)  When  an  agreement  of  this  kind 
28  made,  statements  similar  to  those 
required  in  the  case  of  bonds  must  be 
made  by  the  salvors  and  the  master  or 
person  m  chargfe  of  the  property  salved. 
These  statements  need  not,  however,  be 
on  oath.  The  M.  S.  Act,  1854,  s.  497. 
The  agreements  and  statements  must 
be  transmitted  as  soon  as  practicable 
by  the  salvors  to  the  Court  which  is  to 
adjudicate  on  the  agreement.    Jb. 

(r)  Williams  &  Bruce*  s  Admiralty 
Practice,  p.  162.  As  to  what  is  in- 
cluded in  a  towage  service,  see  Ths 
Frineess  Alice,  3  W.  Rob.  138;  The 
Strathnaver,  1  App.  Gas.  63. 

(s)  Appendix,  j>.  ooziii.  See  The 
Christiana,  3  W.  Bob.  276;  7  Moo.  P. 


0.  G.  871;  The  Martha,  Lush.  314; 
The  Lady  Flora  Eaetinge,  3  W.  Rob. 
118. 

(()  See  The  Corutaneia,  10  Jurist, 
845 ;  The  Benares,!  No.  C.  Snppl.  liii., 
The  St.  Lawrence,  6  P.  D.  253,  where  it 
was  admitted,  with  the  assent  of  the 
Gourt,  that  a  person  who  had  paid  a 
claim  for  towage  was  entitled  to  be  re- 
paid the  amount  of  such  claim  in  pri- 
ority to  the  claim  of  a  bottonuy  bond- 
holder who  had  made  advances  on  bot- 
tomry previously  to  the  date  when  the 
towage  services  were  rendered. 

(if)  31  &  32  Vict.  o.  71,  8.  3  (Ap- 
pendix, p.  ocxoviii).  See  The  Ejem^ 
mett,  5  P.  D.  227. 
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Courts  Act,  1863,  that  the  Vice-Admiralty  Courts  ahroad  shall 
have  jurisdiction  over  claims  in  respect  of  towage  (x). 

The  Court  of  Admiralty  in  Ireland  has  jurisdiction  in  all  Court  of  Ad- 
cases  of  towage,  whether  the  service  is  performed  within  the  Ireland. 
body  of  a  county  or  on  the  high  seas  (y). 


By  the  common  law  of  England,  if  a  ship  was  lost  at  sea,  Wbeci. 
but  the  cargo  or  a  portion  of  it  came  to  land,  the  goods  saved  ^^JJ**^  ^ 
belonged  to  the  Crown  (s).  The  strictness  of  this  prerogative 
was  relaxed  by  very  early  charters  and  statutes,  and  the  owners 
of  shipwrecked  goods  were  allowed  to  retain  them  if  they  could 
identify  them  {a).  By  later  acts  provision  was  also  made  for 
rewarding  those  persons  by  whose  labour  and  enterprize  ship- 
wrecked property  had  been  saved  (6). 

The  rights  of  the  owners,  the  Crown,  and  other  claimants  Wreck  under 
to  property  that  has  been  wrecked  are  now  regulated  by  the  shipping  Act, 
Merchant  Shipping  Act,  1854,  and  the  Merchant  Shipping  ^^^j^^^  ^"^ 
Act,  1862  (c),  and  by  the  first  of  these  acts  provision  is  made  Shipping  Act, 
for  the  control  of  matters  relating  to  wreck  and  the  appointment  ^^^^* 
of  receivers  of  wreck. 

The  Merchant  Shipping  Act,  1854,  gives  (by  sect.  439)  to  Control  of 
the  Board  of  Trade  the  general  superintendence  of  all  matters  K^^er 
relating  to  wreck  (d)  ;  and  empowers  the  Board,  with  the  consent  and  appoint- 
of  the  Commissioners  of  the  Treasury,  to  appoint  any  officer  of  receivers  of, 
Customs,  of  the  coast-guard,  or  of  Inland  Revenue,  or,  when  it  ^'t^®**- 


(.r)  26  Vict.  c.  24,  8.  10  (Appendix 
p.  cczl.);  The  Britith  Lion,  Stuart's 
V.-Adm.  Hep.  (Quebec)  114.  As  to 
these  Courts,  see  tupraj  p.  123,  note  (x). 

(y)  30  &  31  Vict.  o.  114,  s.  28. 

(s)  1  Bl.  Ck)mTn.  291  (by  Coleridge). 
See  also  Doct.  &  Stud.  Dial.  2,  o.  61, 
where  the  harshness  of  this  prerogative 
is  complained  of,  and  it  is  said,  that 
there  bieing  in  these  cases  *'  no  cause  of 
forfeiture,  out  rather  a  cause  of  sorrow 
and  heaviness,  the  last  seemeth  to  add 
sorrow  upon  sorrow." 

(a)  See  1  Bl.  Comin.  291,  where 
chaiters  of  Hen.  1  and  Hen.  2,  and 
Rich.  1  are  dted;  and  the  statutes 
3  Edw.  I,  0. 4  ;  4  Edw.  1,  stat.  2,  s.  2; 
and  27  Edw.  3,  stat.  2,  o.  13.  See  also 
Woolrych  on  the  Law  of  Waters  and 
Sewers,  p.  11. 

(b)  See  the  12  Anne,  stat.  2,  c.  18 ; 
the  26  Geo.  2,  c.  19 ;  the  49  Geo.  3, 


c.  122 ;  the  63  Geo.  3,  o.  87 ;  and  the 
1  &  2  G^.  4,  c.  76.  AU  these  acts 
were  repealed  by  the  9  &  10  Vict.  c.  99, 
which  was  repealed  by  the  Merchant 
Shipping  Repeal  Act,  1864.  Ap- 
pendix, p.  dzY. 

(e)  The  act  in  force  before  the  pass- 
ing of  the  M.  S.  Act,  1864,  was  the 
9&10yict.  c.  99. 

{d)  By  sect.  2  of  the  act,  wreck  is,  if 
not  inconsistent  with  the  context  or 
subject-matter,  defined  to  include  jet- 
son,  flotsam,  lagfan  and  derelict  found 
in  or  on  the  shores  of  the  sea  or  any 
tidal  water.  As  to  the  meaning  A 
flotsam,  lagan  and  jetsam,  andof  wreck 
at  common  law,  see  2  Inst.  167,  660  ; 
SirE.  Constable's  eau,  6  Co.  106 ;  The 
Pauline,  2  W.  Rob.  368  ;  The  King  ▼. 
Tv:o  Casks  of  Tallow,  3  Hagg.  294;  The 
King  t.  Forty-nine  Casks  of  Brandy,  3 
Hagg.  267,  and  infra,  p.  643,  note(». 
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Vesdnff  of 
office  <nre« 
oeiver- 
ffoneral  of 
Admindtj 
droitain 
Boatdof 
Trade. 


Duties  of 
xecelTenof 
wreck  in 
matters  of 
wreck. 


appears  to  the  Board  to  be  more  oonyenienty  any  other  person, 
to  be  a  reoeiver  of  wreck  in  any  district. 

It  is  provided  by  the  10th  section  of  the  Merchant  Shipping 
Repeal  Act,  1854,  that  the  then  receiver-general  of  droits  of 
Admiralty  {d)  should,  as  to  all  things  to  be  done  by  him  in 
virtue  of  his  office,  conform  to  all  lawful  directions  given  for 
that  purpose  by  the  Board  of  Trade;  and  that,  on  a  vacancy 
occurring  in  his  office,  no  successor  should  be  appointed,  but  there- 
upon all  powers  and  privileges  vested  in  such  receiver-general 
should  be  transferred  to  the  Board  of  Trade  (e). 

By  sect.  440  of  the  Merchant  Shipping  Act,  1854,  no  admiral^ 
vice-admiral,  or  other  person,  under  whatever  denomination, 
exercising  Admiralty  jurisdiction,  as  such,  by  himself  or  his 
agents,  may  receive,  take,  or  interfere  with  any  wreck  except  in 
the  cases  provided  by  the  act. 

The  statute  defines  in  detail,  the  duties  of  receivers  of  wreck 
whenever  any  ship  or  boat  is  stranded  or  in  distress  on  the  sea* 
shore  or  any  tidal  water  in  the  United  Kingdom;  and  power  is 
given  to  them  to  summon  and  require  assistance  in  these  cases 
to  prevent  plunder,  and  to  use  lands  adjoining  the  coast  for  the 
purpose  of  rendering  assistance  to  ships  or  boats  in  distress  (/). 


(d)  Appendix,  p.  olxvi.  As  to  what 
are  droits  of  Admiralty,  see  Ths  Re- 
heekahy  1  Bob.  227 ;  and  the  Order  in 
Council  of  the  6th  of  March,  1605, 
printed  in  a  note  to  the  report  in  that 
case  (L  Bob.  231,  note  a) ;  The  King 
▼.  Property  Dereliety  1  Hagg.  383; 
The  Sereules,  2  Dods.  373  ;  The  Helen, 
I  Hagg.  142 ;  and  The  Fanda,  I  W. 
Bob.  423  (goods  of  pirates);  The 
Faulinet  2  W.  Bob.  358,  and  the  other 
cases  cited  auproy  p.  675,  note  (<Q. 
See  also  The  Little  Joe,  Stuart*s  Adm. 
Beports,  394 ;  Stackpoole  v.  ^g.^  L.  B. 
(Irish),  9  Eq.  619.  Droits  of  Admi- 
ralty are,  during  the  life  of  Her  Ma- 
jesty, to  be  earned  to  the  credit  of  the 
the  Consolidated  Fund.  I  Vict.  o.  2, 
6.  2  ;  the  M.  S.  Act,  1862,  s.  63.  As 
to  what  are  droits  of  the  Crown,  see 
In  the  Matter  of  a  Raft  of  Rueeian  Tim^ 
ber,  6  Jurist,  N.  S.  1099. 

{e)  The  1 1th  section  of  the  Merchant 
Shipping  Act  Bepeal  Act,  1854  (Ap- 
pendix, p.  clxvi),  provides  that  the 
receivers  of  Admiralty  droits  appointed 
under  the  9  &  10  Vict.  c.  99  (repealed 
by  the  Merchant  Shipping  Act  Bepeal 
Act,  1854),  shall  hold  their  offices  only 


during  the  pleasure  of  the  Board  of 
Trade;  and  that  the  Serjeants  of  the 
AdmirBklty  Court  of  the  Cinque  Ports 
and  their  officers  shall  exercise  the 
powers  given  them  by  the  same  act  of 
9  &  10  Vict.  0.  99,  only  during  the 
pleasure  and  subject  to  the  directum 
of  the  Board  of  Trade.  The  seotioQ 
further  provides  that  all  such  reoeiverf;, 
serjeanto  and  officers  shall  possess  in 
their  districts  within  which  they  have 
exercised  their  duties  the  same  powers, 
rights  and  privileges,  and  perform  the 
same  duties,  as  the  reoeiyers  of  wreck 
appointed  under  the  M.  S.  Act,  1854, 
except  that  they  shall  not  be  entitled 
to  take  command  of  ships  in  distras 
unless  authorized  to  do  so  by  the  Board 
of  Trade. 

(/)  See  the  M.  S.  Act,  1854,  ss.  441 
to  446.  The  duties  of  the  receiven 
where  salvage  is  claimed  have  been 
already  noticed,  see  nipra,  p.  655. 
Beceivers  may,  by  s.  448,  examine 
upon  oath  any  person  belonging  to 
ships  in  distress;  and  copies  of  the 
examinations,  which  are  to  be  taken 
down  in  writhig,  muat  be  forwarded  to 
the  Board  of  TVade  and  to  Lloyd's. 
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The  act  also  lays  down  rules  to  be  observed  bj  persons  find- 
ing or  taking  possession  of  wreck,  and  for  protecting  the  rights 
of  admirals,  vice-admirals,  lords  of  manors  and  others  who  are 
entitled  to  unclaimed  wreck,  and  for  the  payment  of  fees  and 
expenses  to  the  receivers  {g). 

By  sect.  450,  no  person  who  has  found  or  taken  possession  of 
wreck,  and  who  (if  the  owner)  does  not  as  soon  as  possible  give 
notice  to  the  receiver  of  the  district  according  to  the  provisions 
of  the  act,  or  who  (if  not  the  owner)  does  not  as  soon  as  possible 
deliver  the  wreck  to  the  receiver,  can  make  any  claim  to  sal- 
vage (A). 

By  sect.  471,  if  no  owner  establishes  a  claim  to  wreck  found  XJnolaimed 
in  the  United  Kingdom  before  a  year  from  the  date  at  which  it  uS^^^g. 
has  come  into  the  receiver's  possession,  he  must  deliver  it  up  to  dom. 
any  admiral,  vice-admiral,  lord  of  the  manor  or  other  person 


The  authorized  form  of  these  deposi- 
tioDfl  in  oaBcs  of  wreck  is  printed  in 
the  Appendix,  '*  Forms/'  No.  66,  p. 
codxxxyii.  See  theM.  S.  Act,  1854, 
s.  455,  andSched.  Table  V.,  Appendix, 
p.  clxiY,  as  to  the  fees  chargeable  in 
respect  of  these  examinations.  The  de- 
positions are  not  evidence  of  facts 
which  were  not  properly  the  subject 
of  inquiry  before  the  receiver.  Not^ 
hard  V.  Feppety  17  C.  B.,  N.  S.  39. 
It  was  held  in  that  case  that  the  exa- 
mination of  the  master  of  the  plain- 
tiffs ship  taken  by  the  receiver  was  not 
admissible  as  eviaence  for  the  defend- 
ant in  an  action  of  collision  for  the 
Surpose  of  proving  the  fact  that  the 
amage  from  the  plaintiff*  s  ship  from 
the  collision  was  on  her  starboara  bow ; 
such  fact  being  relied  on  for  the  pur- 
pose of  showing  that  the  plaintiff's 
ship  was  in  fault, — the  question  which 
ship  caused  the  damage  to  the  other 
not  being  a  matter  which  the  re- 
ceiver hsid  power  under  s.  448  to 
examine  into.  See  also  The  Little 
Lizzie,  L.  R.,  3  A.  &  E.  56,  where  it 
was  held  that  depositions  taken  by  a  re- 
ceiver of  wreck  under  the  section  were 
not  admissible  as  evidence  in  a  salvage 
suit  for  the  purpose  of  proving  the 
facts  stated  m  tne  depositions.  See 
also  The  Henry  Coxon,  3  P.  D.  156, 
where  a  similar  decision  was  come  to 
though  the  depositions  were  tendered 
in  evidence  after  the  persons  who  had 
been  examined  were  dead. 

It  is  provided  by  the  Contagious 
Diseases  (Animals)  Act,  1878,  that 
where  a  carcase  or  part  of  the  caroase 


of  any  animal  washed  ashore  is  buried 
or  destroyed  under  the  direction  of  a 
receiver  of  wreck  with  authority  from 
the  Board  of  Trade,  the  expenses 
thereof  shall  be  expenses  of  the  local 
authority  under  that  act,  and  shall  bo 
paid  by  them  to  the  receiver  on  de- 
mand, and  in  default  of  payment  shall 
be  recoverable  with  costs  from  the  local 
authority  by  the  receiver  of  wreck. 
41  &  42  Vict.  o.  74,  ss.  5,  53. 

It  is  provided  by  the  M.  S.  Act, 
1876,  8.  31,  that  a  wreck  conmiis- 
sioner  appointed  under  that  act  may, 
at  the  request  of  the  Board  of  Trade, 
by  himself,  or  by  some  deputy  approved 
by  the  Board  of  Trade,  institute  the 
same  examination  as  a  receiver  of 
wreck  under  sect.  448  of  the  M.  8. 
Act,  1854,  and  shall  for  that  purpose 
have  the  powers  by  that  section  con- 
ferred on  a  receiver  of  wreck  (see  eupray 
p.  687). 

(a)  TheM.  S.  Act,  1854,  ss.  441-457; 
andSched.  Table  V.,  Appendix,  p.  clxiv. 
The  fees  and  expenses  of  the  receivers 
of  droits  of  Admiralty  appointed  under 
the  9  &  1  OVict.  c.  99,  and  of  the  Serjeants 
of  the  Admiralty  Court  of  the  Cinque 
Ports  are  regulated  by  ss.  12  and  13  of 
the  Merchant  Shipping  Act  Repeal  Act, 
1854.     (Appendix,  p.  olxvii.) 

(A)  See  as  to  the  sale  by  a  receiver  of 
goods  of  a  perishable  nature  or  small 
value,  s.  453,  and  supra,  p.  656,  note(p). 
Where  a  barge  was  found  adrift  in  the 
River  lliames,  and  was  restored  to  her 
owners  by  the  salvors,  it  was  decided 
that  this  section  had  no  application. 
The  Zeta,  L.  B.,  4  A.  &  £.  460. 
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who  may  satisf  j  him  that  he  is  entitled  to  it,  upon  payment  of 
expenses,  fees,  and  salvage. 

By  sect.  52  of  the  Merchant  Shippings  Act,  1862,  the  delivery 
of  wreck,  or  of  the  proceeds  of  wreck,  by  the  receiver  to  any  one 
in  pursuance  of  the  provisions  of  the  Merchant  Shipping  Act, 
1854,  discharges  him  from  all  liability  in  respect  of  it,  but 
does  not  prejudice  or  affect  any  question  of  right  or  title  to  the 
wreck  which  may  be  raised  by  third  parties,  or  any  question 
concerning  the  title  to  the  soil  on  which  the  wreck  may  have 
been  found. 

By  sect.  474  of  the  Merchant  Shipping  Act,  1854,  the  Board 
of  Trade  may,  with  the  consent  of  the  Treasury,  buy  any  rights 
of  wreck  other  than  those  belonging  to  the  Crown  (*)• 

By  sect.  475  of  the  last-mentioned  act,  if  no  owner  esta- 
blishes a  claim  to  wreck  within  the  year,  and  no  other  person 
is  proved  to  be  entitled  to  it,  the  receiver  must  sell  it,  and  after 
paying  fees,  expenses,  and  salvage,  must  pay  the  balance  into 
the  Exchequer  (A;). 

JuriBdiction         By  scct.  472,  disputes  with  respect  to  the  title  to  wreck  may, 
o  juBUces.      j^  these  cases,  be  determined  by  two  justices  in  the  same  way 
as  salvage  disputes  (/). 

Wreck  in  the  It  is  provided  by  sect.  19  of  the  Merchant  Shipping  Act,  1855, 
Sips^^^^"^^  that  whenever  any  articles  belonging  to  or  forming  port  of  any 
foreign  ship  wrecked  on  the  coasts  of  the  United  Kingdom,  or 
her  cargo,  are  found  on  or  near  those  coasts,  or  brought  into 
port,  the  consul-general  of  the  country  to  which  the  ship  or  the 
owners  of  the  cargo  belonged  (or  any  consular  officer  of  that 
country  duly  authorized)  is,  in  the  absence  of  the  owners,  or 
their  agent  or  master,  to  be  deemed  the  agent  of  the  owners 
so  far  as  relates  to  the  custody  or  disposal  of  the  articles  so 
found. 


(t)  For  the  purpose  of  fadlitating 
these  purchases,  this  section  proyides, 
that  the  proyisions  of  the  Lands  Glauses 
Consolidation  Act,  1845,  and  of  the 
corresponding  statute  of  the  same  year 
for  Scotland,  shall  be  deemed  to  be  in- 
ooxporated  with  the  Merchant  Shipping 
Act,  1864. 

(Ar)  By  s.  53  of  the  M.  S.  Act, 
1862,  the  above-mentioned  provisions 
have  been  amended  so  as  to  protect 
the  rights  of  the  Crown,  the  Duchy  of 
Lancaster  and  the  Duchy  of  Cornwall 


with  reference  to  wreck. 

(l)  See  the  M.  S.  Act,  1864,  s.  460, 
and  tupra,  p.  654.  If  either  puty  is 
unwilling  to  refer  to  two  jostaoes,  or 
dissatisfied  with  their  dedsion,  pro- 
ceedings may  be  taken  within  three 
months  from  the  expiration  of  the  year, 
in  any  Court  of  Law,  Equity,  or  Admi- 
ralty having  jurisdiction.  See  s.  473. 
As  to  the  construction  to  be  put  upon 
Crown  grants  of  wreck,  see  TI10  King 
V.  Forty-nine  Casks  of  Brandjf,  3  Hagg. 
257,  and  The  rauline,  2  W.  Bob.  358. 
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All  wreok,  being  foreign  goods  brought  or  coming  into  the  Customs 
TTnited  Kingdom  or  the  Isle  of  Man,  is  subject  to  the  same  ^^^edk.^^ 
duties  as  if  it  was  imported ;  and  if  any  question  arises  as  to  the 
origin  of  the  goods,  they  are  to  be  deemed  to  be  the  produce  of 
such  country  as  the  Commissioners  of  Customs  may  upon  in^ 
vestigation  determine  (m).  The  Commissioners  of  Customs  and 
Excise  are  bound  to  permit  all  goods  saved  from  any  ship 
stranded  or  wrecked  on  its  homeward  voyage,  to  be  forwarded 
to  the  port  of  her  original  destination,  and  all  goods  saved  from 
any  ship  stranded  or  wrecked  on  her  outward  voyage  to  be 
returned  to  the  port  at  which  they  were  shipped  (n). 

We  have  already  seen  that  timber  found  floating  at  sea 
without  an  apparent  owner,  having  drifted  from  the  place  where 
it  was  moored  in  a  river,  is  not  "  wreck"  within  the  meaning  of 
the  Merchant  Shipping  Act,  1854  (o). 

Provision  is  also  made  by  the  Merchant  Shipping  Act,  1854,  oflenoes  in 
for  the  punishment  of  offences  in  respect  of  wreck,  and  for  ^^^t*^^^ 
enabling  the  owners  of  any  ships,  boats,  or  cargoes  plundered, 
damaged,  or  destroyed,  by  persons  riotously  and  tumultuously 
assembled  to  recover  compensation  from  the  hundred  or  district 
in  which  the  offence  was  committed  {p). 

Sect.  478  of  the  same  act  provides  as  follows : —  Under  Mer- 

Any  persons  who  wrongfully  carry  away  any  part  of  a  ship  oii*»*  S^P- 

or  boat  stranded,  or  in  danger  of  being  stranded,  or  in 

distress,  on  or  near  the  shore  of  any  sea  or  tidal  water,  or 

any  part  of  the  cargo  or  apparel,  or  any  wreck,  or. 
Endeavour  in  any  way  to  impede  or  hinder  the  saving  of  the 

ship,  boat,  cargo,  apparel,  or  wreck,  or  who 
Secrete  any  wreck,  or  obliterate  or  deface  any  marks  on  it, 
are  liable,  in  addition  to  any  other  pimishment  to  which  they 
may  be  subject,  to  a  penalty  not  exceeding  60/.  {q). 


(m)  M.  S.  Act,  1854,  s.  499.  See 
Bony  T.  Amaudy  10  A.  &  £.  646 
(which  was  a  decision  upon  the  3  &  4 
Will.  4,  0.  62),  as  to  what  is  "wreck" 
within  the  meaning  of  this  nection. 
It  is  proyided  br  the  39  k  40  Viot.  o.  36 
(s.  1  and  sohed.),  that  aU  goods  dere- 
lict, jetsam,  flotsam  and  wrook  brought 
or  coming  into  the  United  Kin^om, 
and  all  droits  of  Admiralty  sold  m  the 
Unitsd  Kingdom,  shaU  be  subject  and 
charged  wiui  the  same  duties  as  are 


chargeable  on  the  like  kind  ofgoods  on 
importation  into  the  United  Kingdom. 

(n)  M.  a  Act,  1854,  s.  600.  The 
Commissioners  must  take  security  in 
these  cases  for  the  due  protection  of 
the  revenue.    lb, 

(o)  See  Palmer  y.  IKomm,  3  H.  &  K. 
505,  and  anU^  p.  643,  note  (j)* 

(p)  M.  S.  Act,  1854,  as.  477  to  479. 

\q)  Where  a  ship  is  in  distress,  the 
master  maypreyent  by  force  any  ]peraon 
from  attempting  to  board  tiie  ahip  un- 
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Undor  other 
acts. 


Dealers  in 
marine  stores 
and  manu- 
faotnrera  of 
anchors. 


Any  person  who  takes  into  a  foreign  port  or  place  and  there 
sells  any  ship  or  boat  so  stranded,  derelict,  or  in  distress,  or  any 
part  of  the  cargo,  or  anything  belonging  to  her,  or  any  wreck, 
is  guilty  of  felony,  and  subject  to  penal  servitude  for  a  term 
not  exceeding  four  years  (r). 

By  the  general  act  relating  to  malicLous  injuries  to  property 
(24  &  25  Yict.  c.  97),  sect.  49,  the  unlawfully  and  maliciously 
destroying  any  part  of  a  ship  which  is  in  distress,  or  wrecked, 
stranded,  or  cast  on  shore,  or  any  goods  belonging  to  her,  is 
made  a  felony  punishable  by  penal  servitude  or  imprisonment. 
And  by  the  Larceny  Act  (24  &  25  Vict.  c.  96),  sect.  64,  steal- 
ing any  part  of  any  ship  in  distress,  wrecked,  stranded  or  cast 
on  shore,  or  any  goods  or  articles  belonging  to  her,  is  made  a 
felony,  punishable  in  like  manner.  By  sect.  65  of  this  act,  per- 
sons in  possession  of  shipwrecked  goods,  and  not  satisfying  a 
magistrate  that  they  have  come  lawfully  by  them,  may  be 
punished;  and  by  sect.  66,  if  any  one  offers  for  sale  any  ship- 
wrecked goods  which  have  been,  or  may  be  reasonably  suspected 
to  have  been,  unlawfully  taken  from  any  shipwrecked  or  dis- 
tressed ship,  the  sale  may  be  stopped,  and  the  offender  may, 
on  conviction  of  the  unlawful  possession,  be  punished. 

In  sects.  480  to  482  of  the  Merchant  Shipping  Act,  1854, 
provisions  are  contained  respecting  persons  dealing  in  anchors, 
cables,  sails  and  other  marine  stores.  The  regulations  of  the 
statute  in  this  respect  are  very  minute,  and  do  not  fall  within 
the  scope  of  this  work  («). 

By  sect.  483  of  the  last-mentioned  act,  all  manufacturers  of 
anchors  are  bound  to  mark  in  legible  characters  on  the  crown 
and  also  on  the  shank  and  under  the  stock  their  name  or  initials, 
with  the  addition  of  a  progressive  number  and  the  weight  of 
the  anchor.  A  penalty  not  exceeding  5/.  is  incurred  for  each 
offence  against  this  provision  {f). 


less  he  is  a  receiver  or  person  autho- 
lized  by  the  aot  to  take  the  command 
of  ^ps  in  distress,  or  a  person  acting 
under  orders  from  such  a  receiver  or 
person.  A  penalty  of  50/.  is  incurred 
if  anv  unautnorized  person  attempts  to 

boara  a  ship  contrary  to  these  provi- 

. 

81008. 

(r)  M.  S.  Act,  1854,  a.  479. 

(8)  See  Appendix,  pp.  czlii— cxliii. 


(t)  See  the  Chain  Gable  and  Anchor 
Act,  1871,  34  &  35  Vict.c  101 ,  s.  7  (Ap- 
pendix, p.  occzii),  prohibiting  the  sale 
of  any  unproved  chiBun  cable  whatever, 
or  any  improved  anchor  exceedLag  in 
weight  168  pounds,  unless  the  same  is 
purchased  as  old  iron.  For  special 
provision  as  to  the  salvage  of  an&orsy 
cables  and  other  ships'  stores  in  and  at 
the  mouth  of  the  Humber,  see  2  &  3 
Will.  4,  0.  cv,  ss.  54 — 66. 
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The  mode  of  proceeding  with  respect  to  wreck  and  derelict  Wreck  within 
goods  found  within  the  jurisdiction  of  the  Cinque  Ports  was  "^^^  ^  ' 
formerly  regulated  by  the  statutes  1  &  2  G^o.  4,  o.  76,  and  the 
9  &  10  Vict.  0.  99.  The  latter  act  is  now  wholly  repealed, 
and  the  sections  of  the  former  act  relating  to  this,  subject  are 
also  now  repealed,  so  that  the  procedure  with  respect  to  wreck 
within  the  jurisdiction  of  the  Cinque  Forts  is  now  the  same  as 
elsewhere  («). 

The  following  provisions  are  in  force  in  relation  to  the  re-  Removal  op 
moval  of  wrecked  vessels  and  their  cargoes,  and  other  obstruc-  VE^SfAiro 
tions  impeding  navigation : —  theib  Cab- 

By  the  56th  section  of  the  Harbours,  Docks  and  Piers  Qauses  B/harbour 
Act,  1847  (10  &  11  Vict.  c.  27),  power  is  given  to  the  harbour  masters, 
masters  within  that  act  to  remove  wrecks  or  other  obstructions  to 
the  harbours,  docks,  or  piers  within  their  jurisdiction,  or  the 
approaches  thereto,  and  floating  timber  impeding  their  naviga- 
tion, and  the  expense  of  so  doing  is  to  be  repaid  by  the  owners. 
The  harbour  masters  may  detain  the  wreck,  obstruction,  or 
floating  timber,  and  sell  the  same  to  reimburse  themselves  (if 
the  expenses  are  not  paid  to  them),  rendering  the  overplus  to 
the  owners  on  demand  (x). 

By  the  13th  section  of  the  Dockyard  Ports  Regulation  Act,  By  queen's 
1865  (y),  it  is  provided,  that  with  respect  to  the  ports,  har-  miwtere. 
hours,  roadsteads,  sounds,  channels,  creeks,  bays  and  navigable 
rivers  defined  as  dockyard  ports  by  that  act  (c),  the  queen's 
harbour  master  may  remove  any  wreck  or  other  thing  being 
an  obstruction  to  the  dockyard  port  over  which  he  exercises 
authority,  or  to  the  approaches  thereof,  and  any  floating  timber 
that  impedes  the  navigation  thereof. 


(w)  See  the  Merchant  Shipping  Act 
Repeal  Act,  1854,  Appendix,  p.  dxv. 
ana  antey  p.  668 ;  but  see  supra,  p.  676, 
note  {e),  as  to  the  performance  by  the 
Serjeants  of  the  Admiralty  Court  of  the 
Cinque  Forts  of  the  duties  of  receivers 
of  wreck.  As  to  droits  of  Admiralty 
within  the  Cinque  Forts,  see  The  Ooiter 
EefM,  1  Rob.  284,  note,  Hay  & 
Marriott,  Frefaoe,  p.  xxvii. 

{x)  SupplementaryAppendix,p.l45. 
See  as  to  the  removal  of  unsea worthy 
Teasels,  sect.  67 ;  and  as  to  the  appoint- 
ment of  harbour  masters  within  the 
act,  see  sect.  61.  The  expenses  of 
t^e  removal  can  only  be  recovered 
under  this  section  from  the  persons 
who  were  owners  of  the  wreck  at  the 


time  of  the  casualty.  Lord  Eyling^ 
ton  V.  Norman,  46  L.  J.,  Ex.  657. 
Special  provision  as  to  the  removal  ef 
wrecks  in  the  Horsey  are  contained  in 
the  21  &  22  Vict.  c.  xcii.  s.  66.  See 
Vivian  v.  The  Mersey  Docks  and  Harbour 
Board,  L.  R.,  5  C.  F.  19.  As  to  the 
powers  of  the  Thames  Conservancy  for 
the  removal  of  wreck  in  the  Thames, 
see  the  21  &  22  Vict.  c.  cxlvii.  s.  86, 
and  The  Ettrick,  6  F.  D. 

(y)  28  &  29  Vict.  c.  126  (Appendix, 
p.  cclxii). 

(z)  See  sect.  2  and  Appendix  *  *  Orders 
in  Council,"  p.  48,  and  Order  in 
Council  of  the  29th  June,  1878,  as  to 
Fortland. 
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By  oouMT-  The  4tli  section  of  the  Removal  of  Wrecks  Act,  1877  (a), 

b^aoUi^V  which  does  not  apply  to  ships  belonging  to  her  Majesty,  and 
ties.  the  provisions  of  which  are  to  be  deemed  in  addition  to  any 

other  powers  for  the  like  object  (b),  provides  that  where  any  vessel 
is  sunk,  stranded,  or  abandoned  in  any  harbour  (c)  or  tidal  water(^) 
under  the  jurisdiction  of  a  conservancy  or  harbour  authority^ 
or  in  or  near  any  approach  thereto,  in  such  manner  as  in  the 
opinion  of  the  authority  to  be,  or  be  likely  to  become,    an 
obstruction  or  danger  to  navigation  in  that  harbour  or  water, 
or  in  any  approach  thereto,  the  authority  may  take  possession 
of  and  raise,  remove,  or  destroy  the  whole  or  any  part  of  the 
vessel,  and  may  light  or  buoy  any  such  vessel  or  part  iintil  the 
raising,  removal,  or  destruction  thereof,  and  may  sell,  in  socli 
manner  as  they  think  fit,  any  vessel  or  part  thereof  so  raised  or 
removed,  and  also  any  other  property  recovered  in  the  exercise 
of  their  powers  under  the  act,  and  may  out  of  the  proceeds 
of  such  sale  reimburse  themselves  for  the  expenses  incurred 
by  them  under  this  act,  and  shall  hold  the  surplus,  if  any, 
of  such  proceeds  in  trust  for  the  persons  entitled  thereto  (e). 

Brtiiegeiie-  By  the  5th  section  of  the  same  act,  it  is  provided  that, 
authoriti^!^  where  any  vessel  is  sunk,  stranded,  or  abandoned  in  any  fairway, 
or  on  the  seashore,  in  the  United  Kingdom,  the  Channel  Islands, 
or  the  Isle  of  Man,  or  any  of  the  adjacent  seas  or  islands, 
and  there  is  not  any  harbour  or  conservancy  authority  (/) 
having  power  to  raise,  remove  or  destroy  the  same,  the  general 
lighthouse  authority  (g)  for  that  part  of  the  United  Kingdom 
in  or  near  which  the  vessel  is  situate  shall,  if  in  their  opinion 
the  same  is  or  is  likely  to  become  an  obstruction  or  danger 
to  navigation,  have  the  same  powers  in  relation  thereto  as  are 
by  this  act  conferred  upon  a  harbour  or  conservancy  authority. 
The  same  section  provides  that  all  expenses  incurred  by  the 


(a)  40  &  41  Vict.  c.  16,  and  Appendix, 
p.  ccclii. 

{b)  Sects.  2  and  8,  and  see  The  CyheU^ 
2  P.  D.  228  ;  3  P.  D.  8. 

(c)  The  word  **  harbour"  is  defined 
by  the  act  to  include  "harbours"  pro- 
perly BO  called,  whether  natural  or  arti- 
ficial, estuaries,  navigable  rivers,  piers, 
jetties  and  other  works  in  or  at  which 
ships  can  obtain  shelter,  or  ship  and 
un&ip  goods  or  passengers.  41  &  42 
Yiot.  c.  16,  8.  3. 

{d)  See  sect.  3. 


(e)  Except  in  the  ease  of  perishable 
property,  tne  sale  is  not  to  take  ^Uboe 
until  after  advertisements  have  Dem 
issued  as  directed  by  the  act ;  and  if 
the  owner  applies  at  any  time  before 
sale,  he  is  to  be  entitled  to  have  tiie 
property  delivered  to  him  on  payment 
of  the  fair  market  value,  to  be  aaoer- 
tained  by  agreement  or  as  the  act 
directs.    Sect.  4. 

(/)  See  sect.  8. 

(g)  See  sect.  3 ;  the  M.  S.  Act,  1854, 
B.  389,  and  infra^  p.  684. 
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general  lighthouse  authorities  under  the  act,  and  not  reimbursed 
in  the  manner  provided  for  by  the  act,  shall  be  paid  out  of  the 
Mercantile  Marine  Fund  (A).  It  is  further  provided  by  the 
same  act  that  the  provisions  thereof  shall  apply  to  every  artide 
or  thing,  or  collection  of  things,  being  part  of  the  equipments, 
cargo,  stores,  or  ballast  of  a  vessel,  in  the  same  manner  as  if 
such  article,  thing,  or  collection  of  things,  was  included  in  the 
term  vessel  {%). 

The  7th  section  of  the  act  provides  that  if  any  question  arises  Settlement  of 
between  a  harbour  or  conservancy  authority  on  the  one  hand  ^^^  ^Ib- 
and  a  general  lighthouse  authority  on  the  other  hand,  as  to  their  pates  by 
respective  powers  under  this  act  in  relation  to  any  place  being  Trade, 
in  or  near  an  approach  to  a  harbour  or  tidal  water,  the  same 
shall,  on  the  application  of  either  authority,  be  referred  to  the 
decision  of  the  Board  of  Trade,  and  that  their  decision  shaU  be 
final. 

With  a  view  of  diminishing  the  dangers  of  navigation,  and  the  Statutobt 
number  of  wrecks,  seamarks,  beacons  and  lighthouses  have  from  2*toTiotp- 
early  times  been  established  on  the  coasts  of  the  United  King-  houseb,  Light 
dom{k).     The  earlier  public  acts  containing  provisions  of  a  LiohtDxtes. 
general  nature  in  relation  to  this  subject  are  now  repealed,  and 
the  statutory  provisions  now  in  force  with  respect  to  lighthouses, 
buoys  and  beacons  are  for  the  most  part  contained  in  the  Mer- 
chant Shipping  Acts,  1854,  1865  and  1862. 

The  Merchant  Shipping  Act,  1854,  contains,  in  sects.  389 — 
413,  provisions  for  the  management,  construction  and  main- 


(A)  It  ifl  proYided  by  sect.  5  of  the 
Merohant  Shipping  (l^ees  and  Ex- 
penaes)  Act,  1880  (Appendix,  p. 
ocblxxm),  that  expenses  incurred  by 
the  general  lighthouse  authorities 
under  this  section  shaU  be  subject  to 
the  provisions  contained  in  ss.  422, 
423,  427  of  the  M.  8.  Act,  1854,  with 
respect  to  the  expenses  incurred  by 
sucn  authorities  for  lighthouse  pur- 
poses under  that  act. 

(i)  Sect.  6.  The  proceeds  of  the  sale 
of  a  vessel  and  her  cargo,  and  any 
property  recovered  therefrom,  are  to 
be  reg^^rded  as  a  common  fund.    lb. 

{k)  See  3  Inst.  205;  8  Eliz.  c.  13. 
This  act,  now  repealed  by  the  Mer- 
chant Shipping  ilepeal  Act,  1854 
(Appendix,  p.  dxv),  and  by  the  27  & 
28  Vict.  c.  113,  s.  49,  provided  that 
the  master,   wardens   and  assistants 


of  the  Trinity  House  of  Deptford 
Strond  might  *<at  their  costs,  from 
time  to  time,  erect  and  maintain  such 
and  80  many  beacons,  marks  and 
signs  for  the  sea  in  such  places  and 
uplands  near  to  the  sea  coasts,  only 
for  sea  marks,  as  they  should  think 
fit,"  and  also  Uiat  **  no  steeples,  trees 
or  other  things  standing  as  beacons  or 
seamarks  should,  after  notice  given  as 
provided  by  the  act,  be  taken,  feUed 
or  otherwise  cut  down."  See  also 
4  Anno,  c.  21,  *<  An  Act  for  the  better 
enabling  the  master,  wardens  and  as- 
sistants of  Trinity  House  to  rebuild 
the  lighthouse  on  the  Edystone  Kock ;" 
the  4  &  5  Will.  4,  c.  68,  providing  for 
the  maintenance  of  the  lighthouse  at 
The  Kumbles,  and  the  preamble  of  the 
6  &  7  "Will.  4,  c.  79,  repealed  by  the 
Merchant  Shipping  Repeal  Act,  1854. 
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Pow«n  and  tenanoe  of  the  lighthonses,  buoys  and  beacons,  under  the  con- 
gCToml  light-  ^1  ^'  *^^  three  general  lighthouse  authorities  of  the  United 
bouaeaatho-  Kingdom,  the  Trinity  House  of  Deptford  Strond,  the  Com- 
missioners of  Northern  Lighthouses,  and  the  Commissioners 
of  Irish  Lights  (/).  These  provisions,  amongst  other  things, 
empower  the  Trinity  House  of  Deptford  Strond  to  enter  and 
view  any  lighthouses  within  the  jurisdiction  of  either  of  the  two 
latter  bodies,  and  enable  the  Board  of  Trade,  upon  complaint 
that  auy  lighthouse,  buoy,  or  beacon  under  the  management 
of  any  of  the  general  lighthouse  authorities,  is  inefficient  or 
improperly  managed,  or  unnecessary,  to  appoint  inspectors  to 
make  inquiry  into  the  matter  (m) ;  and  further  provide  that  the 
general  lighthouse  authorities  shall,  for  certain  purposes  and 
with  the  sanction  of  the  Board  of  Trade,  have  control  over  such 
local  lighthouse  authorities  as  are  within  their  respective  juris^ 
dictions  (n). 


Leyyizig  of 
light  dues. 


The  396th  section  of  the  act  provides  for  the  levying  of  light 
dues  in  respect  of  the  lighthouses,  buoys  and  beacons  which  were 
in  existence  within  the  jurisdictions  of  the  general  lighthouse 
authorities  at  the  time  of  the  coming  into  operation  of  the  act ; 
and  sections  397  and  410  empower  her  Majesty,  by  order  in 
council,  to  reduce,  increase,  vary  or  alter  the  light  dues  payable 
in  respect  of  either  existing  or  future  lighthouses,  buoys,  and 
beacons  within  such  jurisdictions,  and  to  fix  the  light  dues  to  be 
payable  in  respect  of  any  new  lighthouse,  buoy,  or  beacon  (o) ; 
whilst  sect.  398  empowers  the  three  general  lighthouse  autho- 
rities, with  the  consent  of  her  Majesty  in  council,  to  alter  the 
b'ght  dues  receivable  by  them,  and  to  exempt  any  ships  or 
classes  of  ships  from  the  payment  of  light  dues,  and  annex  any 
terms  or  conditions  to  such  exemption  (p). 

By  sect.  403,  all  light  dues  coming  to  the  hands  of  t^iie  three 
general  lighthouse  authorities  are  to  be  carried  to  the  account 
of  the  Mercantile  Marine  Fund  (7). 


(0  Tho  M.  S.  Act,  1854,  88.  389, 
390,  391,  and  the  30  Vict.  c.  Ixxxi. 

{fw)  Sect.  393. 

{n)  See  also  sect.  413  as  to  the  sur- 
render of  local  lighthousea,  buoys  or 
beacons  to  the  general  lighthouse  au- 
thorities. 

(0)  See  Appendix,  Orders  in  Coun- 
cil, pp.  31 — 33,  and  Supplementary 
Appendix,  p.  172.  Tables  of  aU  light 
dues,  and  all  copies  of  the  regulations 
in  force  in  respect  thereof,  must  by 


sect.  399  of  the  M.  S.  Act,  1854,  be 
posted  up  at  aU  custom  houses  in  the 
United  Kingdom. 

(p)  See  Appendix,  Orders  in  Coun- 
cil, pp.  34 — 35,  Supplementary  Ap- 
pendix, p.  172. 

(q)  As  to  this  fund  see  the  M.  S. 
Act,  1854,  ss.  417—430.  See  16  &  17 
Vict.  c.  131, 8.  24,  as  to  the  cases  where 
the  consent  of  the  Bou:d  of  Trade  is 
required  before  the  mortgage  or  sale 
of  light  dues. 


mm 
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By  sect.  44  of  the  Merchant  Shipping  Act,  1862,  the  persons  Payment  and 
liable  to  pay  light  dues  for  any  ship  are  declared  to  be  the  owner  ^t  duw. 
or  master  and  the  consignees  or  agents  of  the  ship  who  have  paid 
or  made  themselves  liable  to  pay  any  other  charge  on  account  of 
the  ship  at  the  port  of  arrival  or  discharge  («).  And  by  sect.  45, 
all  consignees  or  agents  (not  being  the  owners  or  masters)  who 
are  made  liable  by  the  act  for  the  payment  of  light  dues  may 
retain  the  amount  paid  by  them  in  these  cases  from  any  moneys 
in  their  hands  belonging  to  the  owners  of  the  ship. 

•  The  same  act  contains,  in  sects.  46,  47,  provisions  as  to  the  Local  light- 
inspection  of  local  lighthouses,  buoys,  and  beacons,  and  as  to  the  i(^^i^ght 
levying  from  ships,  and  the  application  of  dues  for  local  light-  ^^®*- 
houses,  which  it  is  not  necessary  to  mention  here  in  detail  {t). 
By  the  39  &  40  Vict.  c.  27,  it  is  provided  that  local  lighthouse 
authorities  may,  with  the  consent  of  her  Majesty  in  Council, 
reduce  all  or  any  of  the  light  dues  receivable  by  such  autho- 
rity (tt). 

The  lighthouses,  buoys,  and  beacons  in  the  Thames  are  now 
vested  in  and  under  the  control  of  the  Trinity  House  of  Dept- 
ford  Strond  (i?). 

By  sect.  415  of  the  Merchant  Shipping  Act,  1854,  when  a  fire  Offence  of 
or  light  is  burnt  or  exhibited  so  as  to  be  liable  to  be  mistaken  J^  ignalfl, 
for  a  light  proceeding  from  a  lighthouse,  the  general  lighthouse  *<»•>  *?^ 
authority  for  the  district  may  require  it  to  be  extinguished  or  buoys,  &o. 
efEectually  screened.     It  is  moreover  provided  by  sect.  47  of 
the  24  &  25  Vict.  c.  97  (the  general  act  relating  to  malicious 
injuries  to  property),  that  if  any  person  unlawfully  masks, 
alters,  or  removes  a  light  or  signal,  or  unlawfully  exhibits  any 
false  light  or  signal,  with  intent  to  bring  any  ship,  vessel,  or 


(s)  By  the  same  section  it  is  pro- 
vided, that  light  dues  shaU  be  re- 
coverable in  the  same  manner  as 
penalties  of  the  same  amount  are  re- 
coverable under  the  M.  S.  Act,  1854. 
See  8.  518,  and  nipra,  p.  189.  As  to 
colonial  lighthouses,  see  the  M.  S.  Act, 
1855,  88.  2 — 7,  and  the  Basses  Lights 
Acts,  1864  and  1872  (32  &  33  Vict.  c. 
77 ;  35  &  36  Vict.  c.  55).  The  Admi- 
raltv  Court  formerly  exercised  juris- 
diction in  suits  of  beaconage.  Crotse 
T.  JH^ffetf  I  Siderfin,  158. 

(fi  As  to  the  jurisdiction  of  the 
Tnnity  Houses  of  IIuU  and  Newcastle 
as  local  lighthouse  authorities,  see 
The  Report  of  the  Parliamentary  Com- 


mittee on  Lighthouses,  1845;  6  &  7 
Win.  4,  c.  79,  s.  37;  6  Geo.  3,  c.  xxzi; 
41  Oteo,  3,  c.  Ixxxvi.  See  also  42  Geo.  3, 
c.  zliii  (relatin|^  to  the  Spurn  Point  and 
Tynemouth  Lighthouses,  now  vested 
in  the  Trinity  House  of  London),  and 
45  Geo.  3,  c.  Ixv  (North  Shields  Light- 
houses) .  Orders  in  Council  of  the  1 2th 
Sept.  1863,  and  the  5th  of  Feb.  1876, 
are  in  force  with  respect  to  the  lights 
under  the  jurisdiction  of  the  Trmity 
House  of  HuU.  As  to  the  lighting 
and  buoyage  of  the  Upper  Mersey, 
see  39  &  40  Vict.  c.  dv. 

(u)  See  Appendix,  p.  ooozxxvi. 

W  See  27  &  28  Vict.  o.  113,  and 
41  &  42  Vict.  c.  ooxvi. 
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boat  into  danger,  or  unlawfully  and  maliciously  does  anything 
tending  to  the  immediate  loss  or  destruction  of  any  ship,  yessely 
or  boat,  he  shall  be  guilty  of  felony.  By  sect.  48  of  this  act,  it 
is  also  made  felony  unlawfully  and  maliciously  to  out  away,  cast 
adrift,  remove,  alter,  deface,  sink,  or  destroy,  or  in  any  other 
manner  unlawfully  and  maliciously  to  injure,  or  conceal,  any 
boat,  buoy,  buoy  rope,  perch,  or  mark  used  or  intended  for  the 
guidance  of  seamen,  or  the  purpose  of  naTigation  {x). 

CortB  of  The  6th  section  of  the  Merchant  Shipping  Act  (Payment  of 

fo^gnli^t-  ^^^)f  1880,  provides  that  such  reasonable  costs  as  the  Board  of 
hotuet,  &c.  Trade  from  time  to  time  allow  of  advertising  or  otherwise  making 
known  the  establishment  of  or  alteration  in  foreign  lighthouses, 
buoys,  and  beacons,  to  owners  and  masters  of,  and  other  persons 
interested  in,  British  ships,  shall  be  paid  out  of  the  Mercantile 
Marine  Fund  (^). 

Ihotoieb  AND  The  Merchant  Shipping  Acts,  1854  to  1876,  and  the  Shipping 
Tioirs  DUO*  Casualties  Investigations  Act,  1879  (42  &  43  Vict.  c.  72),  contain 
^"^^»i>  the  following  provisions  for  instituting  preliminary  inquiries, 
Cabualtxbb.     and  holding  formal  investigations,  in  cases  of  shipping  casualties. 

'^^m'^  By  sect.  432  of  the  Merchant  Shipping  Act,  1854,  it  is  pro- 
ooast  guard  vided,  that  whenever  any  ship  is  lost,  abandoned,  or  materially 
^^^  damaged,  on  or  near  the  coasts  of  the  United  Kingdom,  or 

causes  loss,  or  material  damage,  to  another  ship  on  or  near  these 
coasts,  and  whenever  loss  of  life  ensues  by  reason  of  any  casualty 
to  or  on  board  of  a  ship  on  or  near  these  coasts,  and  whenever 
any  of  these  event  happens  elsewhere  and  competent  witnesses 
of  it  arrive  in  the  United  Kingdom,  the  inspecting  officer  of  the 
coastguard,  or  principal  officer  of  customs,  nearest  to  the  place 
of  the  occurrence,  or  near  to  the  place  where  the  witnesses  arrive 
or  can  be  conveniently  examined,  or  a  person  appointed  by  the 
Board  of  Trade,  may  make  inquiry  into  the  matter  (s). 

Jurifldiirfion  By  sect.  433,  if  the  person  entitled  to  moke  this  inquiry  thinks 
to  holdfomua  that  a  formal  investigation  is  expedient,  or  if  the  Board  of  Trade 
t?^^^"       ^  directs,  application  may  be  made  to  two  justices  or  to  a  stipen- 

(;r]  The  doing  of  any  acts  with  in-  pealed  by  the  Merchant  Shipping  Act 

tent  to  commit  any  of  the  offenoea  Itepeal  Act,  1854,  as.  4  and  8. 
mentioned  in  this  section,  is  also  made  (z)  All  the  powers  given  by  the  act 

a  felony.     24  &  25  Vict.  c.  97,  s.  48.  to  inspectors  appointed  by  the  Board 

(y)  43  &  44  Vict.  o.  12,  Appendix  of  Trade  are  Tes(«d  in  these  persons. 

£.  cccham.    As  to  this  fnnd,  see  the  M.  S.  Act,  1854,   s.  432.      See  the 

t.  8.  Act,   1854,  ss.  417—429.     See  M.  S.  Act,  1854,  s.  14. 
also  16  &  17  Vict.  o.  131,  in  part  ro- 
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diaiy  magistrate  to  hear  the  case.  Where  this  is  done  the  person 
entitled  to  make  the  inquiry  must  superintend  the  management 
of  the  case  and  assist  the  justices,  who  are  bound,  upon  its  con- 
clusion, to  send  a  statement  of  the  case,  and  of  their  opinion  upon 
it,  to  the  Board  of  Trade  (a). 

The  act,  by  sect.  436,  gives  to  the  justices  a  power  over  the 
costs  of  the  inquiry,  and  provides  that  they  shall  be  recoverable 
in  the  same  manner  as  costs  incurred  in  summary  proceedings  {b). 

The  22nd  section  of  the  Merchant  Shipping  Act,  1873,  pro-  Notice  to 
vides,  that  if  the  managing  owner,  or,  in  the  event  of  there  Trade  of 
being  no  managing  owner,  the  ship's  husband  of  any  British  appre^e^«d 
ship  have  reason,  owing  to  her  nonappearance  or  to  any  other 
circumstance,  to  apprehend  that  she  has  been  wholly  lost,  he 
shall,  as  soon  as  conveniently  may  be,  send  to  the  Board  of  Trade 
notice  in  writing  of  such  loss  and  of  the  probable  occasion  thereof, 
stating  the  name  of  the  ship  and  her  official  number  (if  any), 
and  the  port  to  which  she  belongs.    If  he  neglects  to  do  so 
within  a  reasonable  time  he  incurs  a  penalty  not  exceeding  fifty 
pounds  {c). 

The  29th  section  of  the  Merchant  Shipping  Act,  1876,  enacts  •'P^^^ 
that  for  the  purpose  of  rendering  investigations  into  shipping  oominission- 
casualties  more  speedy  and  effectual  it  shall  be  lawful  for  the 
Lord  High  Chancellor  of  Great  Britain  to  appoint  from  time  to 
time  some  fit  person  or  persons  to  be  a  wreck  commissioner  or 
wreck  commissioners  for  the  United  Kingdom,  so  that  there  shall 
not  be  more  than  three  such  commissioners  at  any  one  time,  and 
to  remove  any  such  wreck  commissioner;  and  provides  that  in 
case  it  shall  become  necessary  to  appoint  a  wreck  commissioner 
in  Ireland,  the  Lord  Chancellor  of  Ireland  shall  have  the  ap- 
pointment and  the  power  of  removal  of  such  wreck  commis- 


en. 


(a)  See  £x  parte  Fergmon^  L.  R.,  6 
Q.  ]3.  280.  As  to  the  aasessors  sum- 
moned on  such  investigations,  see  pott, 
p.  688;  and  for  prorisions  extending 
the  juzisdiotion  ocmferred  by  these  sec- 
tions, aeepott,  p.  689.  By  sect.  43*5  of 
the  M.  S.  Act,  1864,  whenever  there  is 
a  local  maiine  board  in  existence,  and 
a  stipendary  magistrate  is  a  member 
of  it,  the  investigation  most  be  before 
him  if  present. 

(b)  Sect.  437  provides  for  the  oazry- 
ing  on  in  Scothmd  of  inveetigations 
of  this  kind. 

(e)  See  also  the  M.  S.  Act.  1854, 
s.  326  (tupra^  p.  189),whidhproYide6that 


notice  of  any  material  damage  caused  to 
or  sustained  by  any  steamer  or  her  crew, 
shall  be  given  to  the  Board  of  lS»de. 
The  36th  section  of  the  M.  S.  Act, 
1876,  requires  that  the  name  and  ad- 
drees  of  the  managing  owner  for  the 
time  being  of  every  British  ship  regis- 
tered at  any  port  or  place  in  the 
United  Kingdom,  or  where  there  is 
not  a  managing  owner  the  name  of 
the  ship's  husbimd  or  other  person  to 
whom  the  management  of  the  ship  is 
entrusted  by  or  on  behalf  of  the  owner, 
shall  be  registered  at  the  custom  house 
of  the  ship's  port  of  registry. 
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sioner.  The  section  also  provideSy  that  it  shall  be  the  duty  of  a 
'wreok  commissioner,  at  the  request  of  the  Board  of  Trade,  to 
hold  anj  formal  investigation  into  a  loss,  abandonment,  damage, 
or  casualty  (in  the  act  called  a  shipping  casualty)  under  the 
eighth  part  of  the  Merchant  Shipping  Act,  1854,  and  that  for 
that  purpose  he  shall  have  the  same  jurisdiction  and  poiirers  as 
are  thereby  conferred  on  two  justices,  and  that  all  the  provisions 
of  the  Merchant  Shipping  Acts,  1854  to  1876,  with  respect  to 
investigations  conducted  imder  the  eighth  part  of  the  Merchant 
Shipping  Act,  1854,  shall  apply  to  investigations  held  hy  a 
wreck  commissioner  {d). 

The  30th  section  of  the  Merchant  Shipping  Act,  1876,  pro* 
vides  that  the  wreck  commissioner,  justices,  or  other  authority 
holding  a  formal  investigation  into  a  shipping  casualty,  shall 
hold  the  same  with  the  assistance  of  an  assessor  or  assessors  of 
nautical,  engineering,  or  other  special  skill  or  knowledge  (e)  ; 
and  that  each  assessor  shall  either  sign  the  report  made  on  the 
investigation,  or  report  to  the  Board  of  Trade  his  reasons  for  his 
dissent  therefrom. 


Practice 
Roles. 


The  same  section  further  provides  that  general  rules  for 
carrying  into  effect  the  enactments  relating  to  shipping  casualties 
shall  be  from  time  to  time  made  by  the  Lord  Chancellor  of  Gtreat 
Britain,  with  the  consent  of  the  Treasury,  so  far  as  relates  to 
fees ;  and  that  every  formal  investigation  into  a  shipping  casualty 
shall  be  conducted  in  such  manner  that  if  a  charge  is  made 
against  any  person  that  person  shall  have  an  opportunity  of 
making  a  defence  (/). 

Place  of  With  a  view  of  obviating  any  difficuly  with  respect  to  the 

inyeetigation.  ^ocsl  limits  of  the  jurisdiction  of  the  authority  holding  any 

in  the  merchant  serrice.    42  &  43  Vict, 
c.   72,  8.    8,  ffube.   3  (Appendix,  p. 

(/)  An  such  general  rules  are  to 
have  effect  as  if  enacted  in  the  M.  S. 
Act,  1876.  (M.  8.  Act,  1876,  s.  30.) 
The  general  rules  now  in  force  are 
Drinted  in  the  Appendix,  "Forms," 
No.  64,  pp.  cccdxxz— ccoclxzxiii,  and 
Supplementary  Appendix,  pp.  198 — 
196.  As  to  the  expenses  of  witnesses 
on  such  inquiries  see  **  Forms,"  No.  62, 
Appendix,  ccoclxx.  As  to  the  prac- 
tice prevailing  in  the  Court  of  the 
Wreck  Commissioner,  see  the  judg- 
ment in  77te  Dinorah,  Nautical  Maga- 
zine for  March,  1877,  p.  320. 


{d)  Only  one  wreck  commissioner 
has  at  present  been  appointed.  The 
salaries  of  the  wreck  commissioners 
are  to  be  paid  out  of  monies  provided 
by  Parliament.    M.  S.  Act,  1876,  s.  39. 

{e)  As  to  the  appointment  of  these 
assessors,  see  the  M.  S.  Act,  1876,  s. 
30  ;  42  &  43  Vict.  c.  72,  s.  3,  subs.  1,  2 
(Appendix,  p.  ccclxxa),  and  Supple- 
mentary Appendix,  pp.  198 — 195. 
As  to  their  remuneration  see  the  M. 
S.  Act,  1876,  s.  39.  In  cases  where 
tiie  investigation  involves,  or  is  likely 
to  involve,  any  question  as  to  the  can- 
celling or  suspension  of  the  certificate 
of  a  master,  mate  or  engineer,  it  must 
be  held  with  the  assistance  of  not  less 
than  two  assessors  having  experience 
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formal  inyestigatioii  into  a  shipping  casualty,  it  is  provided 
by  the  33rd  section  of  the  Merchant  Shipping  Act,  1876,  that 
any  such  investigation  may  be  held  at  any  place  appointed 
in  that  behalf  by  the  Board  of  Trade,  and  that  all  enactments 
relating  to  the  authority  holding  the  investigation  shall,  for  the 
purpose  of  the  investigation,  have  effect  as  if  the  place  so 
appointed  were  a  place  appointed  for  the  exercise  of  the  ordinary 
jurisdiction  of  that  authority  (g). 

We  have  already  noticed,  in  a  previous  chapter,  that  if,  upon  Power  of 
any  inquiry  conducted  under  the  above-mentioned  provisions,  oatm^tes*^^ 
it  is  reported  that  the  loss  or  abandonment  of  or  any  serious  mBatemand 
damage  to  any  ship,  or  any  loss  of  life  has  been  caused  {h)  by  the  Merchant 
the  wrongful  act  of  any  master,  mate  or  engineer  holding  a  ?"£P"^^ 
certificate  issued  by  the  Board  of  Trade  imder  the  Merchant 
Shipping  Acts,  the  wreck  commissioner,  magistrates,  or  stipen- 
diary magistrate,  investigating  the  case,  may,  if  the  investi- 
gation has  been  held  with  the  assistance  of  not  less  than  two 
assessors  having  experience  in  the  merchant  service  (t),  suspend 
or  cancel  the  certificate  of  such  master,  mate,  or  engineer  {k). 

Where  an  Order  in  Council  is  in  force  under  the  8th  section  Under  the 
of  the  Merchant  Shipping  Colonial  Act,  1869,  declaring  that  si^Sm 
colonial  certificates  of  competency  granted  in  conformity  with  (Colonial) 
that  act  shall  be  of  the  same  force  as  if  they  had  been  granted       ' 
under  the  acts  relating  to  merchant  shipping,  and  that  the 
provisions  of   those  acts  which  relate   to  the  suspension  or 


(a)  Shipjping  investigationA  are  not 
to  be  hela  in  a  polioe  court  unless  no 
other  suitable  place  is,  in  the  opinion 
of  the  Board  of  Trade,  ayailable,  but 
they  are  to  be  held  in  some  town-hall, 
assize  or  county  court  or  public  build- 
ing, or  in  some  other  suitable  place  to 
be  determined  according  to  general 
rules  made  by  the  Lord  Chancellor  of 
Great  Britain.  The  Shipping  Casual- 
ties Investigations  Act,  1879  (42  &  43 
Vict.  c.  72,  8.  3,  subs.  6),  Appendix,  p. 
occlxxd.  Any  rule  so  made  must  be 
laid  before  both  Houses  of  Parliament. 
2b.  sect.  4. 

(A)  See  Ths  Arisona,  6  P.  D.  123 ;  Ex 
parte  Story,  3  Q.  B.  D.  166. 

(i)  See  the  M.  S.  Act,  1876,  s.  30, 
and  the  Shipping  Casualties  Inyeeti- 
gations  Act,  1879  (42  &  43  Vict.  c.  72, 
8.  3,  subs.  8),  and  tupra^  p.  688,  n.  {e\, 

{k)  See  iupra^  pp.  116 — 116,  note  (m), 
117,  and  Appendix ,  p.  ccdxxa.  In  cases 
which  may  inyolve  the  suspension  of 
any  certificate,  the  decision  come  to 

M.F. 


must  be  stated  in  open  Court  and  a  full 
report  of  the  proceeding^  be  sent  to  the 
Board  of  Trade,  and  a  certificate  can 
only  be  suspended  or  cancelled  if  a  copy 
of  the  report  or  a  statement  of  the  case 
on  which  the  investigation  is  ordered 
has  been  furnished  to  the  owner  of  the 
certificate,  and  if  one  of  the  assessors 
has  concurred  in  th6  decision.  The 
M.  S.  Act,  1862,  s.  23 ;  the  M.  S. 
Act,  1876,  s.  30.  As  to  what  is  a 
sufficient  **  report  or  statement  of  the 
v.aae'*'*  within  this  section,  see  Ex  parte 
Eerffuton,  L.  R.,  6  Q.  B.  287.  Any 
master,  mate  or  engineer  whose  certi- 
ficate is  suspended  or  cancelled  must 
on  demand  deliver  it  to  the  board. 
Court  or  tribunal  investigfating  the 
case,  or,  if  it  is  not  demanded  by  such 
board.  Court  or  tribunal,  to  the  Board 
of  Trade,  or  as  it  directs.  The  M.  S. 
Act,  1862,  s.  24  ;  the  Shipping  Casual- 
ties Investigations  Act,  1879,  s.  3, 
subs.  4  (Appendix,  p.  codnb). 
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oanoelling  of  the  oertifioateB  of  oompetenoy  granted  under  thoee 
acts  shall  apply  to  the  certifioates  referred  to  in  such  order, 
the  wreck  commissioner,  magistrates,  or  other  authority  holding 
an  investigation  into  a  shipping  casualty,  may,  subject  to  any 
provisions  to  the  contrary  contained  in  such  order,  exercnse  the 
same  jurisdiction  to  cancel  or  suspend  the  certificate  of  any 
master,  mate,  or  engineer  owning  such  a  certificate  as  the 
order  refers  to,  as  they  would  have  exercised  if  the  certificate 
had  been  granted  by  the  Board  of  Trade  (/). 

ExtenBion  of  It  is  provided  by  the  32nd  section  of  the  Merchant  Shipping 
inagiste^^  Act,  1876,  that  whenever  any  ship  on  or  near  the  coasts  of 
and  ivreck       (j^^  United  Kiuirdom  or  any  British  ship  elsewhjBre  has  been 

oonuniBsioxifln  ^  •  . 

under  Mer-  stranded  Or  damaged,  and  any  witness  is  found  at  any  place 
^g*i^^"  ^^  *^®  United  Kingdom,  or  whenever  a  British  ship  has  been 
1876.  lost  or  is  supposed  to  have  been  lost,  and  any  evidence  can 

be  obtained  in  the  United  Kingdom  as  to  the  circumstances 
under  which  she  proceeded  to  sea  or  was  last  heard  of,  the 
Board  of  Trade  (without  prejudice  to  any  other  powers)  may,  if 
they  think  fit,  cause  an  inquiry  to  be  made  or  formal  investiga- 
tion to  be  held,  and  aU  the  provisions  of  the  Merchant  Shipping 
Acts,  1854  to  1876,  shall  apply  to  any  such  inquiry  or  investi- 
gation as  if  it  had  been  held  under  the  above-mentioned  pro- 
visions with  regard  to  inquiries  conducted  before  magistrates 
under  the  eighth  part  of  the  Merchant  Shipping  Act,  1854  (m). 
This  section  does  not  extend  the  jurisdiction  with  respect  to 
the  cancellation  or  suspension  of  certificates  of  competency 
given  by  the  provisions  of  the  Merchant  Shipping  Acts,  1854 
to  1862,  and  it  consequently  confers  no  jurisdiction  on  the 
authority  holding  the  investigation  to  cancel  or  suspend  the 
certificate  of  competency  of  a  master,  mate  or  engineer  by 
whose  wrongful  act  a  ship  has  been  stranded  tcithout  loss  of 
life  or  matenal  damage  (n). 

Appeals  and  The  Shipping  Casualties  Investigations  Act,  1879,  sect.  2, 
Bhipping  ^  ^  enacts,  as  we  have  seen,  that  where  an  investigation  into  the  con- 
^^«;ity  iji-  duct  of  a  master,  mate,  or  engineer,  or  into  a  shipping  casualty, 
has  been  held  under  the  Merchant  Shipping  Act,  1854,  or  any 
act  amending  the  same,  or  under  any  provision  for  holding  such 
investigations  in  a  British  possession,  the  Board  of  Trade  may, 

(t)  32  Viot.  0.  11,  8.  8  (Appendix,  pendiz,  p.  169. 

p.Gocvi).   The  Orders  in  Council  issued  (m)   See  the  M.  S.  Aot,  1854,  sects, 

under  this  act  are  printed  in  the  Ap-  438---486,  and  auprti^  p.  686. 

pendix,    <'  Orders    in    Ck>uncil,*'   pp.  (n)  Ex  parU  Story,  3  Q.  B.  D.  166, 

1—12,  and  in  the  Supplementaiy  Ap-  169. 
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in  any  case,  and  shall,  if  new  and  important  evidence  which 
could  not  be  produced  at  the  investigation  has  been  discovered, 
or  if  for  any  other  reason  there  has  in  their  opinion  been  ground 
for  suspecting  a  miscarriage  of  justice,  order  that  the  case  be 
re-heard,  either  by  the  Court  or  authority  by  whom  it  was 
heard  in  the  first  instance,  or  by  the  wreck  commissioner,  or 
in  England  or  Ireland  by  a  judge  of  her  Majesty's  High 
Court  of  Justice  exercising  jurisdiction  in  admiralty  cases,  or  in 
Scotland  by  the  senior  Lord  Ordinary,  or  any  other  judge  in  the 
Court  of  Session  appointed  for  the  purpose. 

The  same  section  provides  that  where,  in  any  such  investiga-  Appeal  only 
tion,  a  decision  has  been  given  with  respect  to  the  cancelling  ^tedeair^" 
or  suspension  of  the  certificate  of  a  master,  mate,  or  engineer,  ^th. 
and  an  application  for  a  re-hearing  under  this  section  has  not 
been  made,  or  has  been  refused,  an  appeal  shall  lie  from  the 
decision  therein ;  if  the  decision  is  given  in  England  or  by  a 
naval  Court,  to  the  Probate,  Divorce  and  Admiralty  Division ;  if 
the  decision  is  given  in  Scotland,  to  either  division  of  the  Court  of 
Session ;  and  if  the  decision  is  given  in  Ireland,  to  the  High  Court 
of  Admiralty,  or  the  judge  or  division  of  her  Majesty's  High 
Court  of  Justice  exercising  jurisdiction  in  admiralty  cases  {o). 

Under  the  provisions  of  sect.  14  of  the  Merchant  Shipping  Inqmrr 
Act,  1854,  the  Board  of  Trade  may  from  time  to  time,  whenever  ^Sa^!**'^^ 
it  seems  expedient  for  them  so  to  do,  appoint  any  person  as  an  inapeotor. 
inspector  to  report  to  them  upon  the  nature  and  causes  of  any 
accident  or  damage  which  any  ship  has  sustained  or  caused,  or 
is  alleged  to  have  sustained  or  caused. 

We  have  already  seen  that  naval  Courts  abroad  have,  under  InqoiriM  be- 
the  same  statute,  power  to  inquire  into  the  wreck  or  abandon-  ^JJ^*^*^ 
ment  of  British  ships  (p). 


(o)  42  ft43yiot.  0.  72, 8. 2  (Appendix, 
p.  oodzza)  and  wpra^  pp.  117,  118. 
See  The  Ariumay  6  P.  D.  123 ;  JEwinff 
v.  Th4  Board  of  Trader  7  SesB.  Gas. 
(4t1i  series)  835.  The  seotion  also 
proyides  that  any  re-hearing>  or  ap- 
peal under  the  section  is  to  be  sub- 
ject to  and  conducted  in  accordance 
with  such  conditions  and  regulations 
as  may  from  time  to  time  be  prescribed 
hv  ffeneoral  rules  made  under  sect.  30 
of  the  M.  S.  Act,  1876.  General  rules 
under  this  section  haye  been  recently 
issued,  and  are  printed  in  the  Supple- 
mentary Appendix,  p.  196.  The  4th 
section  of  tne  Shippmg  Casualties  In- 


vestigations Act,  1879  (Appendix,  p. 
ocolxx^),  provides  that  any  general  rule 
made  in  pursuance  of  the  act  shall  be 
laid  before  both  houses  of  parliament 
within  thirty  days  after  it  is  made,  if 
parliament  be  then  sitting,  or  if  not, 
within  thirty  days  after  the  commence- 
ment of  the  then  next  ensuing  session. 
Before  the  issue  of  any  general  rules 
in  pursuance  of  the  act  it  was  held, 
that  the  section  in  the  text  gave  the 
Court,  hearing  an  appeal  under  it, 
jurisdiction  OTcr  the  costs  of  the  ap- 
peal.    The  Arizona,  6  P.  D.  123. 


(p)  See  the  M.  S.  Act,  1854,  s.  260, 
id 


and  antif  p.  191. 
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kind  and  considerate  treatment  on  the  part  of  the  master.  "DrrruBaov 
They  are  hound,  on  the  other  hand,  to  conform,  in  all  respects, 
to  the  regulations  and  discipline  of  the  vessel  on  which  they 
have  emharked  (a).  They  must  give  their  assistance,  if  it  be- 
comes necessary  and  is  required  by  the  master,  in  cases  of  sea 
perils  and  attacks  by  enemies  (6).  They  are  not  entitled  to 
claim  salvage  for  services  so  rendered,  unless  they  do  more  than 
they  are  bound  to  do ;  as,  for  instance,  by  assisting  in  the  navi- 
gation of  a  vessel  after  the  master  and  some  of  the  crew  have 
left  her  in  peril  (c),  or  by  rescuing  the  ship  after  capture  by  an 
enemy  (rf).  In  an  early  case,  where  the  passengers  cast  the 
merchandise  overboard  in  a  storm,  under  circumstances  which 
made  the  sacrifice  necessary  for  the  preservation  of  their  lives,  it 
was  held  that  they  were  not  liable  to  the  owners  of  the  goods  (e). 

The  rights  of  passengers  with  respect  to  passage  money  depend  Bights  with 
upon  the  principles  wluch  regulate  ordinary  contracts.  Where  passage 
a  passenger  is  induced  to  enter  into  the  contract  by  representa-  ^^^^7- 
tions  which  are  fraudulent,  that  is  to  say,  false  within  the  know- 
ledge of  the  party  making  them,  the  contract  is  void ;  even 
whether  or  not  the  misrepresentations  are  embodied  in  the  con- 
tract (/).  Where  the  representations  are  not  fraudulent,  but 
are  untrue  in  point  of  fact,  their  untruth  forms  an  excuse  for 
the  non-performance  of  the  agreement  on  the  part  of  the  pas- 
senger, if  they  relate  to  the  essence  of  the  contract.  Whether 
any  particular  representation  is  essential  depends  upon  the 
intention  of  the  parties  as  apparent  from  the  contract,  and  the 
surrounding  circumstances.  Thus,  where  statements  were  made 
to  a  passenger  by  the  shipowner  that  the  ship  would  sail  on  a 
particular  day,  but  she  did  not  do  so,  and  consequently  the 
passenger  refused  to  go,  the  jury  were  directed  that  if  the  day 
named  was  not  understood  to  be  essential,  and  the  ship  sailed 
within  a  reasonable  time,  the  shipowner  was  entitled  to  recover 


(a)  See  the  obeeirations  on  this  sub- 
ject in  Dana's  Seaman's  Manual, 
chap.  3. 

(J)  Bo^ee  T.  JBaylifi,  1  Gamp.  68 ; 
and  the  judgment  of  Lord  Alvanlej  in 
Newman  t.  WalUr$,  3  B.  &  P.  616. 

{e)  Newman  v.  Waltere^  ubi  supra; 
The  Vrede,  Lush.  322.  Bee  also  Chap. 
"Salvaob." 

{d)  See  7^  Two  Friendt,  1  Bob.  271, 
and  ante^  p.  647.    On  a  capture  the 


passengers'  luggage  passes  to  the 
captors  as  well  as  the  cargo.  See  the 
judgment  of  Lord  Bllenborough  in 
MuUoy  T.  Backer,  6  East,  322. 

{e)  Mouee^e  case,  12  Bep.  63.  Ko 
question  of  general  averagpe  appears  to 
have  been  raised  in  this  case. 

(/)  See,  in  illustration  of  these  pnn- 
oiples,  Moeni  v.  Hey  worth,  10  M.  &  W. 
147 ;  Wontner  t.  Shairp,  4  C.  B.  404, 
note  (t). 
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one-half  of  the  passage-money,  this  being  shown  to  be  the  usage 
of  the  trade  {g).  Where  the  owners  of  ships  sailing  to  Ansizalia 
guaranteed  that  the  ship  should  sail  from  Plymouth  on  the  25fh 
of  August,  and  the  plaintiff  engaged  a  passage  in  her  and  paid 
a  deposit,  it  was  held  that  the  plaintiff  was  justified,  the  ship 
not  having  arrived  at  Plymouth  until  the  third  of  Beptemb^',  in 
taking  a  passage  in  another  vessel,  and  that  he  was  entitled  to 
recover  the  deposit  and  the  expenses  he  had  been  put  to  by  the 
delay  at  Portsmouth  (A).  Where  the  ship  is  lost  after  the  com- 
menoement  of  the  voyage,  the  passage  money  if  paid  cannot  be 
recovered  back ;  but  it  is  otherwise  if  the  loss  occur  before  ihe 
commencement  of  the  voyage  (i).  Where  the  master  of  a  ship 
had  contracted  to  bring  passengers  home  in  it,  and  had  laid  in 
stores  for  the  voyage,  and  he  died  before  the  commencement  of 
the  voyage,  it  was  held  that  his  representatives  were  entitled 
to  recover  from  the  chief  mate,  upon  whom  the  command  had 
devolved,  the  sums  received  from  the  passengers  for  passage 
money  and  subsistence  {k). 

Subject  to  the  general  rules  already  mentioned,  the  duties  of 
the  master  towards  the  passengers  vary  with  the  contract  in 
each  particulax  case.  Trivial  infractions  are  hardly  the  subject 
of  an  action.  For  instance,  if  a  master  were  sued  for  not 
fumiflhing  good  and  fresh  provisions,  it  would  be  neoeasary 
to  show  that  a  real  grievance  had  been  sustained,  for  damages 
ought  not  to  be  given  for  every  trifling  inconvenience  (/). 

The  master  has,  it  would  seem,  a  right  to  exclude  a  passenger 
from  the  table  at  which  the  other  passengers  mess  for  conduct 
unbecoming  a  gentleman ;  a  threat  of  violence  towards  himself 
would  certainly  justify  him  in  so  doing  (m). 

The  master  of  a  ship  has  no  Hen  for  the  passage  money,  on  the 
passenger  himself,  or  on  the  clothes  which  he  is  actually  wearing ; 


{g)  Tatei  v.  Dm/,  6  C.  &  P.  369,  and 
the  oaaes  cited  above.  A  oommon  form 
of  fraud  has  been  the  adyertising  of 
passenger  ships  by  their  ordinary  in- 
stead of  their  register  tonnage;  the 
latter  being,  in  some  extreme  cases, 
only  one-half  of  the  former.  Sect.  70 
of  the  Passengers  Act,  1866,  imposes 
penalties  on  any  persons,  -who,  by  false 
representation  as  to  the  size  of  the  ship, 
or  otherwise  by  any  false  pretence  or 
fraud,  induce  any  one  to  engage  a 


passage  in  any  ship.  As  to  what  is 
mtended  by  oesoiibing  a  ship  as  a 
steamship,  see  JFhiMr  v.  The  IVlefrt^^ 
^e.  Co.,  L.  R.,  7  Q.  B.  666. 

(A)  Cranston  y.  Marshall^  5  Exoh. 
395. 

(i)  OiUan  y.  Simpkin,  4  Camp.  241. 

Ik)  Siordet  v.  Srodie,  3  Gamp.  263. 

m  Young  y.  Fewton,  8  G.  &  P.  463. 

(m)  FtendergMt  y.  Compton^  8  G.  & 
P.  464,  and  see  anU,  pp.  126,  127. 
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but  he  has  a  lien  for  it  on  the  luggage  of  the  passenger  (n). 
Where  a  passenger  took  a  passage  in  a  ship  on  the  terms  that 
the  ship  was  not  to  be  aooountable  for  luggage  unless  bills  of 
lading  were  signed  for  it;  and  that  the  passenger  would  be 
allowed  twenty  cubic  feet  of  luggage  free,  and  the  passenger's 
^^gg^^  was  received  on  board,  no  bill  of  lading  being  given  or 
demanded,  and  was  afterwards  lost,  it  was  held  that  the  owners 
were  not  liable  for  the  loss,  although  it  was  caused  by  the  ship 
being  wrecked  owing  to  the  negHgenoe  of  the  captain  (o). 

A  passenger  in  an  English  vessel  belonging  to  an  English  Where  oon- 
company  signed  a  ticket  for  a  voyage  from  Southampton  to  the  fOT^foreim 
Mauritius  containing  certain  conditions,  one  being  "  the  company  !I?y  W^^ 
does  not  hold  itself  liable  for  damage  to,  or  loss  or  detention  of,  ship, 
passengers'  luggage."     Part  of  the  luggage  of  the  passenger 
being  lost  during  the  voyage,  it  was  held  that  the  contract  was 
to  be  interpreted  by  the  law  of  England,  being  the  country 
wherein  the  contract  was  made,  and  that  the  company  had  power 
to  limit  their  liability  by  special  agreement,  and  therefore  was 
not  liable  {p). 

Where  a  contract  is  with  a  railway  company  for  the  carriage  Where  oon- 
of  goods  partly  on  land  by  railway,  and  partly  by  sea,  it  is  raflwap  oom- 
govemed  by  the  Traffic  on  Eailways  and  Canals  Act,  1854  (17  v^J- 
&  18  Vict.  c.  31).     This  act  applied  only  to  land  carriage,  but 
by  the  Eailways  Clauses  Act,  1863  (26  &  27  Vict.  c.  92),  s.  31, 
its  provisions  were  extended  to  steam  vessels  owned  or  worked 
by  railway  coilipanies,  and  by  the  Railways  Regulation  Act, 
1871,  to  cases  in  which  a  railway  company  under  contract  to 
carry  persons  or  goods  by  sea  procure  the  same  to  be  carried  in 
a  vessel  not  belonging  to  or  worked  by  the  company  (q). 

The  ordinary  remedy  of  a  passenger  for  any  breach  of  con-  Bemedies 
tract  or  misconduct  on  the  part  of  the  master  or  owners,  was  an  JJ^^  Jp^ 
action  at  law  (r).    The  Admiralty  Division  has  also  jurisdiction  from  statute. 


i: 


(n)  Wolf -7,  Summers,  2  Camp.  681. 

(o)  Wilton  T.  The  Atlantic  Boyal  Mail 
Steam  Navigation  Company,  10  G.  B.,  N. 
S.  453 ;  Tauhman  y.  Pat^ie  Steam  Navi^ 
gation  Company,  26  L.  T.  704.  As  to 
the  effect  of  a  notice  on  the  back  of  a 
passenger's  ticket  restricting  the  liabi- 
lity of  the  carrier  as  to  luggage,  see 
Henderaon  r.  Stevenson,  L.  R.,  2  H.  L. 
Sc.  App.  470;  Parker  v.  The  South 
Eastern  Mail.  Co.,  2  0.  P.  D.  416 ;  Harris 
y.  The  South  Western  Bail,  Co.,  1 Q.  B. 
D.  615,  528. 

(p)  The  Peninsular  and  Oriental  Steam 


Company  v.  Shand,  3  Moo.  P.  C,  N.  S. 
272. 

(a)  See  as  to  these  acts,  supra,  p.  358. 

(r)  As  to  the  remedies  open  to  pas- 
seng^ers  under  the  Passwigers  Acts, 
see  infra,  pp.  704,  716.  Where  eight 
passengers  in  the  same  ship  brought 
separate  actions  against  the  owner  for 
breach  of  contract,  the  Court  refused 
to  stay  seyen  of  them  upon  an  under- 
taking that  they  should  abide  the 
eyent  of  one;  Westbrook  y.  The  Aus^ 
tralian  £oyal  Mail  Steam  Navigation 
Company,  14  C.  B.  113;  and  see  now 
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Statdtosy 

PB07IBX0N8 
BBLATIirOTO 


As  to  lO80  of 

life  or  per- 
sonal injury. 


ITnsaf  e  ships, 


Report  of 
accidents. 


in  reni  to  entertain  questions  of  personal  damage  to  passen^ 
gers  («). 

Numerons  acts  of  parliament  have  been,  from  time  to  time, 
passed  for  the  protection  of  emigrants  and  other  passengers  in 
merchant  vessels,  and  for  the  encouragement  of  emigration  (Q« 
In  addition  to  such  of  the  provisions  of  these  acts  as  are  now  in 
force,  and  as  we  shall  find  relate  specially  to  particular  deeorip- 
tions  of  passenger  ships,  there  are  some  statutory  proyiaions, 
applicable'to  all  British  merchant  ships,  which  ought  not  to  be 
passed  over  without  notice  in  this  chapter,  since  passengers  on 
board  the  ships  to  which  they  relate  are  equally  partakers  of 
whatever  benefits  arise  from  their  operation. 

Thus,  the  provisions  of  the  Merchant  Shipping  Act,  1854, 
and  of  the  Merchant  Shipping  Act,  1862,  limiting  the 
liability  of  shipowners  in  cases  of  loss  of  life  or  personal  in- 
jury caused  to  any  person  carried  in  any  ship,  which  have 
been  mentioned  in  an  earlier  chapter,  are  applicable  to  pas- 
sengers (w).  So  also  the  provisions  which  have  recently  been 
passed  by  the  legislature  with  regard  to  deck  loads  of  timber, 
the  loading  of  grain  cargoes,  and  the  detention  of  unseaworthy 
ships,  extend  to  ships  carrying  passengers ;  as  also  do  the  pro- 
visions with  respect  to  medicines  and  medical  stores  contained 
in  the  Merchant  Shipping  Act,  1867  (v). 

We  have  already  seen  that  sect.  326  of  the  Merchant  Ship- 
ping Act,  1854,  requires  reports  of  all  serious  accidents  to 
steamships  to  be  forwarded  to  the  Board  of  Trade  by  the 
owners  or  masters  of  such  vessels  (tc).    This  statute  also  re- 


the  Roles  of  tlie  Supreme  Court,  Order 
LI.  rule  4. 

(«)  The£uekera,4'Roh,7S.  See  also 
the  judgment  of  Sir  Robert  Phillimore 
in  The  Franconiay  2  P.  D.  at  p.  169. 

(t)  The  first  separate  act  for  regxi« 
lating  passenger  ^pswas  the  43  Geo. 
3,  c.  66  (1803).  See  also  the  5  &  6 
Vict.  0. 107;  the  8  &  9  Vict.  c.  14;  the 
9  &  10  Vict.  0.  100 ;  the  10  &  11  Vict, 
o.  103;  the  11  &  12  Vict.  o.  6,  s.  81; 
the  12  &  13  Vict.  o.  33 ;  the  14  Vict.  o. 
1 ;  the  14  &  15  Vict.  c.  79  (the  Steam 
Kayigation  Act,  1851),  and  the  15  &  16 
Vict.  0.  44  (the  Passengers  Act,  1852], 
all  now  repealed  except  as  to  proceed- 
ings begun  and  liabilities  created  under 
the  latter  of  these  acts.  See  the  Mer« 
chant  Shipping  Repeal  Act,  1854,  Ap- 
pendix, p.  clzY,  and  the  Passengers 


Act,  1855,  Appendix,  p.  olxxTii. 

(w)  See  ante,  pp.  78—85,  the  M.  S. 
Act,  1864,  8.  606,  and  the  M.  S.  Act, 
1862,  s.  54.  By  sect.  66  of  the  latter 
of  these  acts,  in  any  proceeding  against 
a  shipowner  for  loss  of  life,  the  mas- 
ter's liat  or  the  duplicate  list  of  pas- 
sengers required  to  be  delivered  to  the 
officers  of  Customs  under  the  Passen- 
gers Act,  1856  (see  infra,  p.  715),  is,  in 
Sie  absence  of  proof  to  tbe  oontrarj, 
to  be  sufficient  proof  that  the  persons 
in  respect  of  whose  death  the  proceed- 
ing^ are  instituted  were  passenran  on 
board  the  ship  at  the  time  of  their 
death. 

(r)  See  supra,  pp.  34—37,  206,  206, 
and  ante,  Chap.  I V .  Gbbw. 

(tr)  See  mpra,  p.  1 89. 
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quired  (by  sect.  327)  that  notice  should  be  given  to  the  Board 
by  the  owner  in  all  oases  in  which  it  was  apprehended  that  any 
steamship  had  been  wholly  lost.  This  enactment  has  been 
repealed  by  the  Merchant  Shipping  Act,  1873,  s.  33,  but 
sect.  22  of  that  act  contains  a  similar  provision,  applicable  not 
only  to  steamships,  but  also  to  all  other  British  ships  (x). 

With  the  view  of  preventing  the  occurrence  of  accidents,  pro-  Carrying 
visions  were  contained  in  sect.  329  of  the  Merchant  Shipping  ^^£f°^ 
Act,  1854,  relative  to  the  carrying  on  board  ship  of  goods  of 
a  dangerous  nature ;  and  by  sect.  38  of  the  Merchant  Shipping 
Act,  1862,  these  enactments  were  extended  to  foreign  ships 
when  within  the  limits  of  the  United  Kingdom.  Both  these 
sections  are  repealed  by  the  Merchant  Shipping  Act,  1873, 
s.  33;  and  by  sects.  23 — 28  of  that  act,  restrictions  are  put  upon 
any  person  sending  or  attempting  to  send,  or  any  persons  other 
than  the  master  or  owner  carrying  or  attempting  to  carry  in 
any  ship  any  goods  of  a  dangerous  nature,  and  if  such  persons 
ship  or  attempt  to  ship  any  goods  of  a  dangerous  nature  without 
marking  outside  the  package  containing  them  certain  particu- 
lars required  by  the  act,  or  neglect  to  give  written  notice  to  the 
master  or  owner  at  or  before  the  goods  are  sent  to  be  shipped 
or  taken  on  board,  or  if  the  goods  or  the  senders  or  the  carriers 
of  the  goods  are  falsely  described,  a  penalty  of  100/.  is  incurred. 
The  master  or  owner  may  refuse  to  take  on  board  any  package 
which  he  may  suspect  to  contain  such  goods,  and  may  require  it 
to  be  opened  to  ascertain  the  fact;  and  if  any  package  con- 
taining such  goods  is  sent  without  being  marked  or  without 
notice,  it  may  be  thrown  overboard.  Where  goods  are  sent 
in  breach  of  the  requirements  of  the  act,  any  Court  having 
Admiralty  jurisdiction  may  declare  them  forfeited. 

These  provisions  are  declared  to  be  in  addition  to  and  not  in 
substitution  of  other  enactments  for  a  like  object  (y). 

Passengers  on  board  ships  liable  to  quarantine  must  conform  Quarantine 
with  the  provisions  of  the  Quarantine  Act  of  1825  (6  Geo.  4,  "^fi^^^^^- 
c.  78),  and  the  Orders  in  Council  made  thereunder  (s)^ 


s 


x)  Seempra,  p.  139.  (z)  See  Appendix,  ''Orders  in  Ck)un- 

)  See  also  the  Petroleum  Act,  1871  oil,"  pp.  84—88,  and  Sopplementary 

(34  &  35  Viot.  c.  106),  the  Explosives  Appendix,  pp.   131—138.     See  also 

Act,   1875  (38  Vict.  o.  17),   and  the  the  Customs  Laws  Consolidation  Act, 

Petroleum  Act,  1879  (42  &  43  Vict.  1876  (39&40  Vict.  c.  36),  s.  234,  Sup- 

0.  47),  and  Appendix,  "Forms,"  Ko0.  plementary  Appendix,   p.    168,   and 

49,  49a,  and  Orders  in  Council,  pp.  tupra,  p.  149. 
85-29. 
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The  pioviaions  of  the  Merchant  Shipping  Act,  1867,  nith 
reepeot  to  the  medicines  and  medical  stores  to  be  carried  by  all 
ships  navigating  between  the  United  Kingdom,  and  any  place  out 
of  the  same,  have  been  mentioned  in  a  former  chapter,  as  liave  also 
the  provision  of  sect.  230  of  the  Merchant  Shipping  Act,  1854, 
which  requires  that  every  foreign-going  ship  having  more  than 
one  hundred  persons  or  upwards  on  board  shall  carry  a  duly 
authorized  medical  officer  (s). 


PBovmomi  or 
MEBCHAirr 
SnipPDro  Acts 
AiTD  Pabbek- 
osss  Acts 
▲ppltiko  to 
Ships  cabbt- 
inoPas- 

8EX0EB8. 


The  statutes  now  in  force  with  reference  to  the  carrying  of 
boats  by  ships  having  passengers  on  board,  to  the  equipment 
of  steam  ships  carrying  passengers,  to  the  survey  of  passenger 
steamers  requiring  certificates  under  the  Merchant  Shipping 
Acts,  or  of  passenger  ships  clearing  as  emigrant  passenger  ships 
under  the  Passengers  Acts,  and  to  the  conveyance  and  protec- 
tion of  passengers  by  sea,  are  : — 

The  Merchant  Shipping  Act,  1854  (Part  IV.)  (a). 
The  Passengers  Act,  1855  (18  &  19  Vict.  c.  119). 
The  Merchant  Shipping  Act,  1862. 
The  Passengers  Act,  1863  (26  &  27  Vict.  c.  61). 
The  Passengers  Act,  1870  (33  &  34  Vict.  c.  95). 
The  Merchant  Shipping  Act,  1872. 
The  Merchant  Shipping  Act,  1873. 
The  Merchant  Shipping  Act,  1876. 

Of  these  acts,  the  Passengers  Acts,  1855  and  1863,  though 
they  contain  some  sections  of  general  application  to  all  ships 
carrying  passengers,  or  to  all  ships  carrying  passengers  on  certain 
defined  voyages,  for  the  most  part  apply  only  to  what  are  known 
as  "  emigrant  ships  "  or  *^  emigrant  passenger  ships,"  that  is  to 
say,  such  merchant  or  private  passenger  ships  as  are  defined  in 
the  Passengers  Act,  1863,  to  signify  British,  colonial,  or  foreign 
sea-going  vessels  carrying  upon  any  voyage  from  the  United 
Kingdom  to  any  place  out  of  Europe  not  within  the  Mediter- 
ranean Sea,  or  upon  certain  specified  colonial  voyages  (i),  moie 


(a)  Sufira^  pp.  206,  207. 

(a)  Sections  291— 328.  It  U  provided 
that  the  fourth  part  of  the  M.  S.  Act, 
1854,  shall  apply  to  all  British  ships ; 
and  that  all  foreign  steamships  canr- 
ing  passengers  between  places  in  tne 
United  Kingdom  shall  be  subject  to 
all  the  provisions  contained  in  the 
fourth  part  of  the  act,  and  likewise 


to  the  same  provisions  with  respect 
to  the  certificates  of  the  masters  and 
mates  thereof,  to  which  British  steam- 
ships are  subject.  The  If.  S.  Act, 
1854,  s.  291. 

{b)  See  the  Passengers  Act,  1856, 
ss.  96,  96,  99  (Appendix,  pp.  ooviii, 
ooiz),  and  infra,  p.  713. 
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than  fifty  '^  passengers"  (c),  or  a  greater  number  of  ^' pas- 
sengers" than  in  the  proportion  of  one  statute  adult  (d)  to  every 
thirty-three  tons  of  the  vessel's  registered  tonnage  if  the  vessel 
is  a  sailing  ship,  or  to  every  twenty  tons  if  the  vessel  is  a  steam 
vessel  (e).  On  the  other  hand,  the  remainder  of  these  acts  contain 
provisions  which  are  principally  applicable  as  well  to  the  par- 
ticular passenger  ships  to  which  the  Passengers  Act  of  1855 
applies  as  to  other  vessels  carrying  passengers,  whether  such 
vessels  be  sailing  vessels  or  steamers,  British  foreign  going 
or  home  trade  passenger  steamers,  or  foreign  steamships  car- 
rying passengers  between  places  in  the  United  Kingdom.  It 
has  therefore  been  thought  advisable,  in  the  present  chapter, 
in  the  first  place  to  take  into  consideration  those  provisions  of 
both  the  Merchant  Shipping  Acts  and  the  Passengers  Acts, 
which  chiefly  have  reference  to  all  sailing  ships  or  all  steam- 
ships, carrying  passengers ;  and  then  to  notice  what  provisions 
are  to  be  found  in  the  Merchant  Shipping  Acts  with  respect  to 
"  passenger  steamers  "  required  to  be  surveyed  under  the  fourth 
part  of  the  Merchant  Shipping  Act,  1854,  leaving  the  remainder 
of  the  enactments  contained  in  the  Passengers  Act  of  1855, 
and  the  Amendment  Acts  of  1863  and  1870,  to  be  treated  of 
later  in  the  chapter,  together  with  the  provisions  of  those  sec- 
tions of  the  Merchant  Shipping  Acts  of  1872  and  1876,  by  which 
the  Passengers  Acts  have  been  modified. 

It  is  provided  by  sect.  292  of  Part  IV.  (sects.  291 — 328)  of  PBovisioira  or 
the  Merchant  Shipping  Act,  1854,  that  no  decked  ship  (except  ^^^^ 
ships  used  only  as  steam  tugs,  and  ships  engaged  in  the  whale  JLcrBAmYma 
fishery)  shall  proceed  to  sea  from  the  United  Kingdom,  unless  cABsyiNa 
she  is  provided  with  boats  duly  supplied  with  all  requisites  for  P^asBwoBBs. 
use,  not  being  fewer  in  number,  nor  less  in  their  cubic  contents  ^j^aS  " 


(e)  The  Passengers  Act,  1866,  and 
the  Passengers  Act,  1863,  are  to  be 
constmed  as  one  act  (The  Passengers 
Act,  1863,  s.  18),  and  the  former  act 
in  section  8  provides  that  the  word 
« passenger,"  for  the  purpose  of  the 
act,  shall  indude,  when  not  inconsist- 
ent with  the  context  or  subject-matter, 
aU  passengers  except  cabin  passengers 
as  defined  by  the  section,  and  except 
labourers  under  indenture  to  the  Hud- 
son's Bay  Company,  and  their  families 
oonyeyed  in  snipe,  the  property  of,  or 


chartered  by  that  company  (Appendix, 
p.  ccxliy.)  As  to  this  definition,  see 
£ais  y.  Fsaroe,  4  Jurist,  N.  S.  1276 ; 
1  E.  B.  &  E.  431,  and  infra,  p.  713. 

{d)  << Statute  adult"  is  defined  (by 
the  Passengers  Act,  1866,  s.  3)  to 
mean  any  person  aged  twelve  years  or 
upwards,  or  two  persons  between  the 
ages  of  one  and  twelve  years. 

(e)  The  Passengers  Act,  1863,  ss.  3, 
4  (Appendix,  p.  coxliv),  the  Passengers 
Act,  1865,  s.  3  (Appendix,  p.  dxxyiii), 
and  iVi/ra,  p.  712. 
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Life-boftts 
and  life* 
baoys. 


than  the  boats,  the  number  and  contents  of  which  are  specified  in 
one  of  the  Tables  in  the  Schedule  to  the  act  (e).  By  the  same 
section,  a  ship  which  carries  more  than  ten  passengers  must 
have  one  of  these  boats  fitted  as  a  life-boat,  or  must  cany  a 
life-boat  in  addition.  Two  life-buoys  must  also  be  carried  and 
kept  ready  for  immediate  use  (/). 

By  sects.  293  and  294,  penalties  are  imposed  upon  the  owner 
or  master  if  these  provisions  are  not  complied  with,  or  if  through 
their  wilful  default  or  neglect  the  boats  or  buoys  are  lost  or 
damaged,  or  not  replaced  on  the  first  opportunity  if  accidentally 
lost  or  injured  in  the  course  of  the  voyage ;  and  no  ship  can 
obtain  a  clearance  or  transire  unless  provided  with  the  required 
boats  and  buoys  ( g). 

Ships,  whose  business  it  is  for  the  time  being  to  cany  passen- 
gers, are  exempted  from  the  requirements  of  the  279th  section 
of  the  Merchant  Shipping  Act,  1854,  which  provides,  that  all 
other  ships,  in  whatever  part  of  the  Queen's  dominions  they  may 
be  registered,  shall,  whenever  they  remain  for  forty-eight  hours 
at  any  foreign  port  where  there  is  a  British  consul,  or  at  any 
British  colonial  port,  within  forty-eight  hours  deposit  with  the 
consul  at  such  foreign  port,  or  the  shipping  master  at  such 
colonial  port  respectively,  the  agreement  with  the  crew,  and  the 
indentures  of  the  apprentices  on  board. 

Mifloondnot  By  sect.  325  of  the  Merchant  Shipping  Act,  1854,  the  master 
onSOToeteade  ^'  ^^7  home  trade  passenger  ship  (defined  to  include  every  ship 
l««»enger  trading  or  going  within  the  following  limits, — the  United 
Kingdom,  the  Channel  Islands,  and  the  continent  of  Europe, 
between  the  river  Elbe  and  Brest,  inclusive  (h) )  may  refuse  to 


Exemption 
from  deposit 
of  shipping 
papers 
abroad. 


ships. 


(e)  See  the  M.  S.  Act,  1854,  Sched. 
Table  S.,  Appendix,  p.  clxi,  and  Ap- 
pendix, **  Forms,"  No.  42,  p.  cccc3di. 
These  provisions  apply  to  all  British 
ships  and  all  foreign  steam  ships  car- 
rying passengers  between  places  in  the 
United  Kingdom.  The  M.  S.  Act, 
1854,  s.  291.  As  to  a  power  given  to 
the  Board  of  Trade  to  modify  the  pro- 
visions of  this  section  in  the  case  of 
any  passenger  steamship  which  has 
been  surveyed  under  the  fourth  part 
of  the  M.  S.  Act,  1854,  see  the  M.  S. 
Act,  1873,  8.  15,  infra,  p.  705. 

(/)  TheM.  S.  Act,  1854,  s.  292,  pro- 
vided that  these  enactments  should  not 
be  applicable  in  any  case  in  which  a 


certificate  had  been  obtained  under  the 
tenth  section  of  the  Passeng^ers  Act, 
1852.  Tliis  act  is  now  repealed;  but 
the  Passengers  Act,  1855,  contains, 
in  sect.  27,  special  provisions  with 
reference  to  the  boats  to  be  carried 
by  emigrant  passenger  ships.  See 
Appenduc,  **  Forms,"  No.  33,  p. 
ccccxxviii,  and  infraf  p.  723.  See 
also  the  M.  S.  Act,  1876,  s.  21. 

iff)  By  sect.  15  of  the  M.  S.  Act, 
1873,  the  provisions  of  sect.  293  of  the 
M.  S.  Act,  1854,  are  extended  to  rafts 
and  appliances  substituted  under  that 
section.     See  infra,  p.  704. 

(A)  See  M.  S.  Act,  1854,  s.  2. 
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reoeiye  on  board  any  person  who  by  drunkenness  or  otherwise  is 
in  such  a  state,  or  so  misoonduots  himself,  as  to  cause  annoyance 
to  the  other  passengers.  If  such  a  person  is  on  board  he  may 
be  landed  at  any  convenient  place ;  and  in  all  these  cases  the 
persons  offending  forfeit  any  fare  which  they  may  have 
paid  (j). 

By  sect.  300  of  the  Merchant  Shipping  Act,  1854,  certedn  Equipment  of 
rules  were  laid  down  with  regard  to  the  build  of  steamships.  *  ^  ^' 
This  section  was,  however,  repealed  by  the  Merchant  Shipping 
Act,  1862  (A),  which  contains  no  new  provisions  on  this  subject. 
Sect.  301  of  the  Merchant  Shipping  Act,  1854,  contains  pro- 
visions for  the  outfit  of  steam  ships,  of  which  the  following  is  an 
outline : — 

(1.)  All  steam  ships  requiring  a  survey  under  the  provisions 
of  the  act  must  be  provided  with  a  safety  valve  on  each 
boiler,  constructed  according  to  the  plan  detailed  in  the 
act(/). 
(2.)  All  sea-going  steam  ships  employed  to  carry  passengers 
must  have  their  compasses  properly  adjusted  from  time 
to  time. 
(3.)  All  sea-going  steam  ships  (unless  used  solely  as  tugs), 
must  be  provided  with  a  fire  hose  capable  of  being  con- 
nected with  the  engines. 
(4.)  All  home-trade  steam  ships  employed  io  carry  passengers 
by  sea  must  be  provided  with  such  shelter  for  the  pro- 
tection of  deck  passengers  as  the  Board  of  Trade  may 
require. 
By  the  same  section  a  penalty  not  exceeding  100/.  is  imposed 
upon  the  owner  of  every  ship  that  plies  or  goes  to  sea  without 
being  provided  as  mentioned  above,  if  the  owner  appears  to 
have  been  in  fault.     The  master,  if  in  fault,  is  liable  to  a  penalty 
not  exceeding  50/. 

The  section  further  provided  in  sub-sect.  4  that  all  sea-going 
steam  ships  employed  to  cany  passengers  should  be  provided 


(t)  The  act  aleo  oontains  a  general 
provision  imposing  a  penalty  not  ex- 
ceeding 20/.,  or  imprisonment  with  or 
-without  hard  labour,  for  any  period  not 
exceeding  four  wedcs,  on  any  person 
who  secretes  himself  and  goes  to  sea  in 
any  ship  without  the  consent  of  the 
owner,  consignee,  master,  mate  or  per- 


Sdi( 


son  in  charge  or  entitled  to  give  such 
consent.    See  s.  268. 

{k)  The  M.  S.  Act,  1862,  s.  2,  and 

Led.  Table  (A). 

(0  See  infra,  p.  704.  By  s.  302  of 
this  act,  heavy  penalties  are  imposed 
upon  persona  who  place  improper 
weights  on  the  safety  valves. 
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with  proper  distress  signals,  according  to  rules  laid  down  in  the 
statute ;  but  the  sub-seotion  in  question  is  now  repealed  (k),  and 
in  lieu  thereof  sect.  21  of  the  Merchant  Shipping  Act,  1876,  enaeb 
that  every  sea-going  passenger  steamer  and  every  emigrant  pas- 
senger ship  sh^  be  provided  to  the  satisfaction  of  the  Board  of 
Trade— 

(1.)  With  means  for  making  the  signab  of  distress  at  night 
specified  in  the  first  schedule  to  the  Merchant  Shipping 
Act,  1873,  or  in  any  rules  substituted  therefor  (A;), 
including  means  of  making  flames  on  the  ship  which 
are  inextinguishable  in  water,  or  such  other  means  of 
making  signals  of  distress  as  the  Board  of  Trade  may 
previously  approve  (l) ;  and 
(2.)  With  a  proper  supply  of  lights  inextinguishable  in  water 

and  fitted  for  attachment  to  life-buoys. 
By  disobedience  to  these  regulations  the  owner  becomes  liable 
to  a  penalty  of  100/.,  and  the  master  to  a  penalty  of  50/. 

The  provisions  of  the  Merchant  Shipping  Act,  1851,  and  the 
Amendment  Act  of  1862,which  require  that  foreign-going  ships 
and  home  trade  passenger  ships  shall  not  proceed  to  sea  without 
carrying  certificated  masters  or  mates,  and,  if  such  ships  are 
propelled  by  steam,  certificated  engineers,  have  been  already 
noticed  (fn),  and  so  have  the  requirements  of  the  Merchant 
Shipping  Act,  1854,  s.  355,  under  which  certain  home  trade  . 
ships  carrying  passengers  are  subjected  to  compulsory  pilotage, 
unless  they  are  navigated  by  masters  or  mates  having  pilotage 
certificates  (n). 

The  following  are  such  of  the  more  important  provisions  of 
the  Passengers  Act  of  1855,  and  the  Amendment  Act  of  1863, 
as  apply  both  to  emigrant  passenger  ships,  and  also  to  all  other 


(k)  The  M.  S.  Act,  1876,  s.  46,  and 
Sched.  I.  Ft.  I. 

{I)  See  the  H.S.  Act,  1873,88.18,  20, 
21 .  See  also  Appendix,  p.  ccoxliv,  n.  {d) . 
A  liflt  of  the  private  signals  registered 
under  the  provisions  of  the  21st  section 
of  the  M.  S.  Act,  1873,  which  enahles 
shipowners  to  use  for  the  purposes  of 
a  private  code  any  signals  so  regis- 
tered, without  being  liable  to  the 
penalties  imposed  upon  persons  using 
or  displaying  signals  of  distress  im* 
properly,  is  printed  in  the  Appendix, 


"Forms,"  No.  60,  p.  ocodxi. 

(m)  See  tupra,  pp.  112 — 116.  Fo- 
reign steamshipa  carrying  passengers 
between  places  m  the  United  Kingdom 
must  comply  with  these  provisions, 
see  the  M.  S.  Act,  1854,  s.  291. 

(fi)  See  aupra,  p.  260.  Exoiaeahlo 
liquors  or  tobacco  can  only  be  sold  on 
Ixmrd  vessels  carrvinff  passengers  be- 
tween places  in  the  United  Kingdom 
imdor  a  licence  taken  out  under  the 
43  &  44  Yict.  c.  20,  s.  46.  See  also 
9  Geo.  4,  c.  47;  4  &  6  Will.  4,  o.  76. 
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ships    carrying    passengers,   on    whatever    voyages    they  are 
bound : — 

By  sects.  3  and  13  of  the  Passengers  Act,  1855,  no  ship  may  Decks  where 
carry  cabin  passengers  or  passengers  other  than  labourers  under  SmSlf^" 
indenture  to  the  Hudson's  Bay  Company,  and  their  families, 
conveyed  in  ships  the  property  of  or  chartered  to  that  company, 
on  more  than  two  decks  {o). 

By  sect.  49  of  this  act,  if  any  ship,  whether  an  "  emigrant  Sabsistenoe 
passenger  ship"  or  not,  does  not  actually  put  to  sea  on  the  voyage  ^^Jg^^. 
before  three  in  the  afternoon  of  the  day  after  the  day  of  embarka- 
tion, every  passenger  may  claim  subsistence  money  at  the  rate 
of  Is.  6d,  a  day  for  every  statute  adult  for  the  first  ten  days,  and 
afterwards  at  the  rate  of  Ss.  a  day.  This  provision  does  not, 
however,  apply  for  the  first  two  days  after  the  day  of  embarka- 
tion, if  the  passengers  are  maintained  on  board  as  if  the  voyage 
had  commenced.  Nor  does  it  apply  at  all  if  the  detention  is 
unavoidable,  owing  to  the  state  of  the  weather,  or  not  the  result 
of  any  act  or  default  of  the  owner,  charterer,  or  master  (p). 

By  sect.  56,  no  passenger  (^)  in  any  ship,  whether  an  ^^emi-  Diaembarka- 
grant  passenger  ship"  or  otherwise,  may  be  landed  without  his  ^^ewf"" 
previous  consent  at  aily  other  place  than  the  place  at  which  he 
has  contracted  to  land,  unless  the  landing  is  necessary  owing 
to  perils  of  the  sea  or  other  unavoidable  accident. 

By  sect.  70,  a  heavy  penalty  is  imposed  upon  persons  who.  Offence  of 
by  false  representation  as  to  the  size  of  the  ship,  or  otherwise,  j^^^ffto^ 

engage  pas- 
(o)  As  to  the  definition  of  '*  ship  "  deck  there  must  be  aUowed  thirty-  feet,  sages, 
and  *  *  cabin  passenger  * '  in  this  section,  See  the  evidence  taken  before  the  Corn- 
see  the  Passengers  Act,  1855,  s.  3,  and  mittee  of  the  House  of  Commons  on 
in/rat  p.  711.  Cabin  passengers,  how-  the  Passengers  Act,  1851,  p.  5.  Pe- 
ever^  in  a  proportion  not  exceeding  one  nalties  are  imposed  by  this  act  upon 
for  every  100  tons,  or  sick  persons  persons  found  on  boaid  emigrant  pas- 
placed  in  hospital,  may  be  earned  in  a  senger  ships  fraudulently  attempting 
poop  or  deck-house,  notwithstanding  to  obtain  a  passage  without  the  know- 
that  passengers  are  carried  on  two  ledge  and  consent  of  the  owner,  char- 
other  decks  (the  Passengers  Act,  1855,  terer  or  master;  see  s.  18;  and  the 
s.  13).  By  the  law  of  the  United  limit  of  these  penalties  is  extended  by 
States  fourteen  superficial  feet  must  s.  7  of  the  Passengers  Act,  1863. 
be  allowed  for  every  passenger  whose  (p)  The  emigration  officer  is  to  be 
age  exceeds  one  year,  if  the  yessel  is  judge  of  this.  As  to  the  appoinianent 
not  to  pass  within  the  tropics.  When  and  duties  of  this  officer,  see  infra, 
the  height  between  the  decks  is  less  p.  714.  As  to  tiie  persons  who  are  in- 
than  six  feet  and  more  than  fire,  each  daded  in  the  term  <*  passengers  "  as 
passenger  must  be  allowed  sixteen  used  in  this  provision,  see  the  Pas- 
sup^cial  feet,  or  if  the  height  is  less  sengers  Act,  1855,  s.  8. 
than  five  feet,  twenty-two  superficial  (q)  See  the  Passengers  Act,  1855, 
feet :  for  every  passenger  on  the  orlop  s.  8. 
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or  bj  any  false  pretenoe  or  fraud  whateyor,  induoe  anyone  to 
engage  a  passage  in  any  ship  (r). 

Numerous  provisionB  are  ako  contained  in  the  Passengers  Act, 
1855,  for  the  reoorery  and  application  of  penalties,  for  the  reco- 
very of  passage  and  subsistence  monies  and  of  compensation,  and 
for  the  protection  of  persons  acting  in  pursuance  of  the  act  («). 
It  is  provided  also  by  sect.  94,  that  where  no  time  is  expressly 
limited  within  which  complaints  for  any  breach  of  the  act  are  to 
be  made,  they  must  be  laid  within  twelve  calendar  months  from 
the  time  when  the  matter  of  complaint  arose,  or,  in  case  the 
master  of  the  ship  is  the  offender,  within  the  same  period  after 
his  return  to  the  country  in  which  the  cause  of  complaint  arose. 


Pbotibions 
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The  following  regulations  are  laid  down  by  the  Merchant 
Shipping  Acts,  with  reference  to  the  survey  of  passenger 
steamers  (defined  by  sect.  303  of  the  Merchant  Shipping 
Acts  to  include  every  British  steamship  carrying  passengers  to, 
from  or  between  any  place  or  places  in  the  United  Kingdom, 
excepting  steam  ferry  boats  working  in  chains)  and  of  foreign 
steamships  carrying  passengers  between  places  in  the  United 
Kingdom  (^).  By  sect.  304,  all  such  passenger  steamers  (u) 
were  required  to  be  surveyed  twice  at  least  in  the  year.  This 
section  is  now  repealed  by  the  Merchant  Shipping  Act,  1872, 
s.  8,  which  requires  a  survey  once  only  in  every  year. 

In  the  case  of  an  emigrant  passenger  ship  within  the  Pas- 
sengers Act,  1855,  if  her  hull,  machinery  and  equipments  have 
been  surveyed  under  the  provisions  of  that  act  a  survey  in 
accordance  with  the  Merchant  Shipping  Act,  1854,  is  unneces- 
sary (v).  By  sect.  16  of  the  Merchant  Shipping  Act,  1876,  any 
steamship  may  carry  passengers  not  exceeding  twelve  in  number 


(r)  For  the  meaning  of  the  word 
'*ahip*'  as  here  used,  see  the  Passen- 
gers Act,  1855,  s.  3. 

(«)  See  BS.  84  to  93.  And  as  to 
appeal,  see  tupra^  p.  190.  Any  emi- 
gration officer  or  other  person  sued 
for  anything  done  in  pursuance  of  the 
act  is  entitled  to  ten  days*  notice  of 
action;  the  action  must,  moreover, 
be  commenced  within  three  calendar 
months  after  the  act  complained  of ; 
see  8.  93. 

(i)  The  M.  S.  Act,  1864,  s.  291. 

(tt)  For  the  purpose  of  these  enact- 
ments, the  word  "passengers'*  includes 
any  persons  carried  in  a  steam  ship 


other  than  the  master  or  orew,  or  the 
owner  and  his  family  and  servants. 
See  the  M.  S.  Act,  1854,  s.  303. 

(r)  The  M.  S.  Act,  1876,  s.  18.  The 
salaries  of  these  surveyors  and  the 
other  expenses  connected  with  the  sur- 
vey of  passenger  steamers  under  the 
4th  part  of  the  M.  S.  Act,  1854,  were 
formerly  charged  on  the  Mercantile 
Marine  Fund  (the  M.  S.  Act,  1854, 
8.  418,  subs.  2) ;  but  it  is  now  provided 
that  such  salaries  and  expenses  shall 
be  paid  out  of  monies  to  he  provided 
by  parliament.  fThe  M.  S.  Act,  1876, 
ss.  39,  45,  and  Scliedule,  part  2.) 
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although  she  has  not  been  surveyed  by  the  Board  of  Trade  as  a 
passenger  steamer,  and  does  not  carry  a  Board  of  Trade  eerti« 
fioate  as  provided  by  the  Merchant  Shipping  Act,  1854,  with 
respect  to  passenger  steamers. 

The  Board  of  Trade  has  (by  sects.  305  to  308  of  the  Merchant  Amramtment 
Shipping  Act,  1854)  power  to  appoint  shipwright  and  engineer  IJ^eyorT 
surveyors,  for  the  purpose  of  carrying  out  the  surveys  required 
by  the  act.  These  surveyors  are  entitled  to  go  on  board  steam- 
ships at  all  reasonable  times,  for  the  purposes  of  inspection,  and 
must  execute  their  duties  imder  the  direction  of  the  Board  of 
Trade  (w). 

The  Merchant  Shipping  Act,  1873,  s.  15,  enacts  that  in  the  Power  of 
case  of  any  ship  surveyed  under  the  fourth  part  of  the  Merchant  Trade  to  yary 
Shipping  Act,  1854,  the  Board  of  Trade  may  at  the  request  equipment  of 
of  the  owner  authorize  the  reduction  of  the  number  and  the  Bteamers. 
variation  of  the  dimensions  of  the  boats  required  for  the  ship  by 
sect.  292  of  that  act,  and  also  the  substitution  of  rafts  or  other 
appliances  for  saving  life  for  any  such  boats,  so  that  the  boats 
and  rafts  or  other  appliances  are  sufficient  for  the  persons  carried 
on  board  the  ship  (v). 

By  sect.  309,  the  owners  of  every  passenger  steamer  must  Surveyors' 
cause  her  to  be  surveyed  by  a  shipwright  surveyor  and  an 
engineer  surveyor,  and  obtain  declarations  from  them  giving  full 
particulars,  according  to  the  provisions  of  the  act,  as  to  the  con- 
dition of  the  ship,  and  her  machinery,  appurtenances,  and  equip- 
ments, the  time  for  which,  and  the  local  limits  (if  any)  within 
which  they  appear  to  be  sufficient,  and  the  number  of  passengers 
which  the  ship  appears  fit  to  carry  (w). 


declarations. 


(fi)  By  8.  321  of  the  M.  S.  Act,  1854, 
these  surveyors  must,  if  required  to  do 
so,  make  returns  from  time  to  time  to 
the  Board  as  to  the  build,  burUien,  rate 
of  sailing,  machinery  and  equipments 
of  the  ships  surveyed  by  them,  and  the 
owners,  masters  and  engineers  of  the 
ships  are  bound  to  give  uiem  informa- 
tion and  assistance  in  these  respects. 
By  sect.  13  of  the  act  of  1872,  all 
duties  in  relation  to  survey,  &o.  under 
that  act  are  to  be  performed  by  the 
surveyors  appointed  under  the  4th 
part  of  the  M.  S.  Act,  1854,  in  accord- 
ance with  regfulations  made  by  the 
Board  of  Trade. 

(c)  See  tuprOf  pp.  699,  700. 

M.P. 


[w)  See  post,  Appendix,  pp.  civ — ov, 
where  the  details  of  these  declara- 
tions wiU  be  found;  andftfpra,  p.  701, 
as  to  the  safety  valves  on  board  such 
passenger  steamers.  The  person  ap- 
pointed to  make  the  survey  must,  if 
required,  be  accompanied  on  the  sur- 
vey by  a  person  appointed  by  the 
owner ;  and  if  both  agree,  the  owner 
has  no  appeal  to  a  Court  of  Survey  on 
tiie  refusal  of  a  declaration  under  the 
Act  of  1854.  See  the  M.  S.  Act,  1876, 
s.  14,  and  infra,  p.  706.  By  the  M.  8. 
Act,  1854,  s.  311,  the  half-vearly  sur- 
veys must  have  been  maae,  if  pos- 
sible, in  the  months  of  April  and 
October.    By  s.  34  of  the  M.  S.  Act, 

Z  /. 
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We  have  already  seen  that  the  Merchant  Shipping  Act^ 
1862,  renders  it  necessary  that  all  foreign-going  steam  ships 
and  home  trade  passenger  steam  ships  which  are  required  by 
the  Merchant  Shipping  Act,  1854,  to  have  on  board  a  master 
possessing  a  Board  of  Trade  certificate,  should  also  carry  a 
certificated  engineer  or  engineers  {x) ;  and  with  reference  to 
these  ships,  it  is  provided  by  sect.  12  of  the  Merchant  Shipping 
Act,  1862,  that  the  declarations  required  to  be  given  by  engineer 
surveyors,  shall,  if  the  ships  have  been  surveyed  under  the  above 
enactments,  contain  a  statement,  that  the  engineers'  certificates 
are  in  the  condition  required  by  that  act. 

It  is  provided  by  the  14th  section  of  the  Merchant  Shipping 
Act,  1876,  that  if  a  shipowner  feels  aggrieved — 

(1)  By  a  declaration  of  a  shipwright  surveyor  or  an  engineer 
surveyor  respecting  a  passenger  steamer  under  the  above- 
mentioned  provisions  of  the  Merchant  Shipping  Acts,  or 
by  the  refusal  of  a  surveyor  to  give  the  said  declara- 
tion; or 

(2)  By  the  refusal  of  a  certificate  of  clearance  for  an  emigrant 
passenger  ship  under  the  11th  and  50th  sections  of  the 
Passengers  Act,  1855,  to  be  hereafter  mentioned, 

the  owner  may  appeal  to  the  Court  of  Survey  for  the  port  or 
district  where  the  ship  for  the  time  being  is. 

The  same  section  provides  that  on  such  appeal  the  judge  of 
the  Court  of  Survey  shall  report  to  the  Board  of  Trade  on  the 
question  raised  by  the  appeal ;  and  that  the  Board  of  Trade, 
when  satisfied  that  the  requirements  of  the  report  and  the  other 
provisions  of  the  said  enactments  have  been  complied  with, 
may — 

(1)  In  the  case  of  a  passenger  steamer,  give  their  certificate 

imder  section  312  of  the  Merchant  Shipping  Act,  1854 ; 
and 

(2)  In  the  case  of  an  emigrant  ship,  give,  or  direct  the 

emigration  or  other  officer  to  give,  a  certificate  of  clear- 
ance under  the  above-mentioned  enactments. 


1862,  this  is  no  longer  necessaiy; 
but  it  is  provided  by  that  section 
that  no  declaration  is  to  be  given  by 
any  surveyor  under  Part  I  v .  of  the 
H.  S.  Act,  1854,  for  a  period  exceed- 
ing six  months,  and  that  no  cortifi- 
oate  issued  by  the  Board  of  Trade  is  to 
remain  in  force  more  than  six  months 
from  its  date.    The  form  of  dedara- 


tion  adopted  by  the  Board  of  Trade 
(Deo.  1877),  in  the  case  of  home  trade 
passenger  steamers,  is  set  out  in  a 
report  to  the  Board  of  Trade,  printed 
as  a  parliamentary  paper,  seasian  1878, 
Ko.  49. 

(;r)  AnU,  pp.  116, 702,  and  the  K.S. 
Act,  1862,  ss.  6—11. 
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The  section  further  provides  that  where  the  survey  of  a  ship  When  appeal 
is  made  for  the  purpose  of  a  dedaration  or  certificate  under  the  ^  *^*^* 
provisions  above  referred  to,  the  person  appointed  to  make  the 
survey  shall,  if  so  required  by  the  owner,  be  accompanied  on  the 
survey  by  some  person  appointed  by  the  owner;  and  in  such 
case,  if  the  said  two  persons  agree,  there  shall  be  no  appeal  to 
the  Court  of  Survey  in  pursuance  of  the  section  (y). 

The  surveyors'  declarations  above  mentioned  must  (by  sect.  Certificates 
310  of  the  Merchant  Shipping  Act,  1854)  be  transmitted  by  J^S^^' 
the  owners  to  the  Board  of  Trade  within  fourteen  days  of  tlieir 
receipt,  and  (by  sect.  312)  the  Board  may  thereupon  issue  certi- 
ficates in  duplicate  stating  that  these  provisions  of  the  act  have 
been  duly  complied  with,  and  repeating  the  statements  con- 
tained in  the  surveyors'  declarations  as  to  the  local  limits  beyond 
which  the  ships  are  not  fit  to  ply,  and  as  to  the  number  of 
passengers  which  they  are  fit  to  carry  (2).  By  sect.  313,  the 
duplicate  certificate  must  be  transmitted  by  the  Board  to  a  public 
officer  at  a  port  mentioned  for  that  purpose  by  the  owner,  or 
at  the  port  of  survey,  or  at  that  at  which  the  owner  or  his 
agent  resides,  from  whom  the  owner,  master  or  agent  may  upon 
application  obtain  the  same  on  payment  of  the  proper  fees  (a). 
By  sect.  315,  these  certificates  cease  to  be  in  force  on  the 
date  fixed  by  the  Board  for  their  expiration,  or  upon  notice 
given  by  the  Board  to  the  owner,  agent  or  master,  that  they  are 
cancelled  or  revoked  (i).    When  a  certificate  expires,  however, 


(f/)  The  same  seotion  provides  that, 
subject  to  any  order  made  by  the  judge 
of  the  Court  of  Survey,  the  costs  of  and 
incidental  to  an  appeal  under  the  seo- 
tion  shall  follow  the  event ;  and  that, 
subject  to  any  order  of  the  Court  to 
the  contrary,  the  provisions  of  the  act 
with  respect  to  tne  Court  of  Survey 
and  appeals  thereto,  so  far  as  con- 
sistent with  the  tenour  thereof,  shall 
apply  to  the  Court  of  Survey  when 
acting  under  the  section,  and  to  ap- 
peals under  this  section.  See  supra^ 
pp.  33 — 36,  where  the  constitution  and 
the  procedure  of  the  Courts  of  Survey 
is  discussed. 

(2)  Forms  of  passen^r  certificates 
in  use  for  foreign- going  and  home 
trade  passenger  steamers,  are  printed 
in  the  Appendix,  *<  Forms,"  Kos.  29 
and  30,  pp.  occcxv,  ococxvii. 

(a)  See  as  to  these  fees,  M.  S.  Act, 


1854,  s.  314,  and  Table  (T.)  in  the 
Schedule  to  the  act;  M.  S.  Act,  1872, 
s.  8;  M.  S.  Act,  1873,  s.  30;  and 
Appendix,  *<  Forms,*'  No.  65.  The 
fees  are  to  continue  to  be  paid  to  a 
mercantile  marine  superintendent  at 
such  times  and  in  such  manner  as  the 
Board  of  Trade  may  direct,  and  be 
carried  to  and  form  part  of  the  conso- 
lidated fund.  H.  S.  Act,  1876,  s.  39. 
{b)  The  Board  may  revoke  or  cancel 
any  certificate  whenever  it  has  reason 
to  believe  that  tiie  declarations  have 
been  fraudulently  or  erroneously  made, 
or  issued  on  false  or  erroneous  informa- 
tion, or  that,  since  they  were  made,  the 
ship,  machinery,  or  equipments  have 
sustained  any  injury,  or  are  otherwise 
insni&oient.  In  these  cases  a  new 
survey  may  be  insisted  on  by  the 
Board.    See  M.  S.  Act,  1854,  s.  316. 
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during  the  absence  of  a  passenger  steamer  from  the  United 
Kingdom,  no  penalty  is  incurred  for  want  of  it  until  the  ship 
first  begins  to  ply  with  passengers  after  her  next  subsequent 
return.  A  copy  of  the  certificate  must  (sect.  317)  be  put  up 
and  kept  up,  as  long  as  it  remains  in  force,  in  some  conspicuous 
part  of  the  vessel. 

Heavy  penalties  are  iacurred  under  these  sections  of  the  act, 
and  under  sections  319  and  320,  if  more  passengers  are  received 
on  board  than  the  number  allowed  by  the  certificate ;  if  these 
regulations  are  in  any  other  respect  infringed;  or  if  any  forgery 
or  fraud  is  committed  with  respect  to  the  declarations  and  cer- 
tificates. 

The  17th  and  19th  sections  of  the  Merchant  Shipping  Act, 
1876,  contain  the  following  provisions  with  respect  to  colonial 
certificates  for  passenger  steamers  and  the  survey  of  foreign 
passenger  steamers  or  emigrant  passenger  ships. 

The  17th  section  of  the  act  provides  that  where  the  legis- 
lature of  any  British  possession  provides  for  the  survey  of,  and 
grant  of  certificates  for  passenger  steamers,  and  the  Board 
of  Trade  report  to  her  Majesty  that  they  are  satisfied  that 
the  certificates  are  to  the  like  effect  and  are  granted  after  a 
like  survey,  and  in  such  manner  as  to  be  equally  efficient  with 
the  certificates  granted  for  the  same  purpose  in  the  United 
Kingdom  under  the  acts  relating  to  merchant  shipping,  her 
Majesty  by  Order  in  Council  may  declare  that  the  said  certi- 
ficates shall  be  of  the  same  force  as  if  they  had  been  granted 
under  the  said  acts,  and  that  all  or  any  of  the  provisions  of  the 
said  acts  which  relate  to  certificates  granted  for  passenger 
steamers  imder  those  acts,  shall  either  with  or  without  modifica- 
tion apply  to  the  certificates  referred  to  in  the  order ;  and  may 
impose  such  conditions  and  make  such  regulations  with  respect 
to  the  said  certificates,  and  to  the  use,  delivery,  and  cancellation 
thereof,  as  to  her  Majesty  may  seem  fit,  and  impose  penalties  not 
exceeding  50/.  for  the  breach  of  such  conditions  and  regula- 
tions (c). 

The  19th  section  of  the  same  act  provides  that  where  a  foreign 
ship  is  a  passenger  steamer  subject  to  the  Merchant  Shipping 

{c)  An  Order  in  Council,  under  this      by  the  legislature  of  Bombay.    See 
section,  has  recently  been  issued  with      Supplementary  Appendix,  p.  188. 
respect  to  colonial  certificates  granted 
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Aots,  or  an  emigrant  passenger  ship  subject  to  the  Passengers 
Acts,  and  the  Board  of  Trade  are  satisfied  by  the  production  of  a 
foreign  certificate  of  survey  attested  by  a  British  consular  oflBcer 
at  the  port  of  survey,  that  such  ship  has  been  officially  surveyed  at 
a  foreign  port  and  that  the  requirements  of  the  said  acts  or  any 
of  them  are  proved  by  such  survey  to  have  been  substantially 
complied  with,  the  Board  may,  if  they  think  fit,  dispense  with 
any  further  survey  of  the  ship  in  respect  of  the  requirements 
so  complied  with,  and  give  or  direct  one  of  their  officers  to  give 
a  certificate  which  shall  have  the  same  effect  as  if  given  upon 
survey  under  the  said  acts  or  any  of  them  (d). 

No  passenger  steamer  except  a  passenger  steamer  which  is  Prohibition 
also  an  emigrant  passenger  ship,  and  has  compUed  with  the  ^Jli^^"^ 
requirements  of  the  Passengers  Acts  with  respect  to  the  survey  proceeding  to 
of  her  hull,  equipments,  and  machinery  as  hereinafter  men-  passenger 
tioned  (^),  and  no  foreign  steamship  carrying  passengers  between  certificates, 
places  in  the  United  Kingdom,  may  clear  out  or  proceed  to 
sea,  or  on  any  voyage  or  excursion  with  more  than  twelve  pas- 
sengers on  board  unless  the  provisions  of  the  above-mentioned 
sections  of  the  Merchant  Shipping  Acts  of  1854  and  1876,  with 
respect  to  survey,  surveyors'  declarations,  and  passenger  certi- 
ficates, have  been  in  all  respects  complied  with  (/). 

By  the  Merchant  Shipping  Act,  1854,  sects.  322  and  323,  Misconduct 
rules  were  laid  down  to  prevent  misconduct  by  passengers,  the  j^^^^^^ 
overcrowding  of  steamers  and  the  evading  of  fares.     These  steamers, 
sections  were,  however,  repealed  by  the  Merchant  Shipping  Act, 
1862  {g)j  which  has  substituted  the  following  provisions. 
By  sect.  35  of  that  act,  penalties  are  imposed  on — 
(1.)  Any  person  who,  being  drunken  or  disorderly,  has  been 
on  that  account  refused  admission  into  any  duly  sur- 
veyed passenger  steamer  by  the  owner  or  any  person  in 
his  employment,  and  who,  after  having  had  the  amount 
of  his  fare  (if  he  has  paid  it)  returned  or  tendered  to 
him,  nevertheless  persists  in  attempting  to  enter  the 
steamer; 

(d)  The   section   further  provides,  to  British  ships, 

that  her  Majesty  may,  by  Order  in  (e)  See  infra,  p.  721. 

Council,  direct  that  this  section  shall  (/)  The  M.  a.  Act,  1854,  ss.  291, 

not  apply  in  the  case  of  an  official  sur-  303,  318;    the  M.  S.  Act,  1876,  ss. 

yey  at  any  foreitfn  port  at  which  it  16,  18. 

appears  to  her  Majesty  that  oorre-  (ff)  The  M.  S.  Act,  1862,  s.  2,  and 

sponding  priyilegea  are  not  extended  Schedule,  Table  (A). 
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(2.)  Any  person  who,  being  drunken  or  disorderly  on  board 
any  such  steamer  is  requested  by  the  owner  or  any 
person  in  his  employment  to  leave  it  at  any  plaoe  in  the 
United  Eongdom  at  which  he  oan  conveniently  do  so, 
and  who,  having  had  the  amount  of  his  fare  (if  he  has 
paid  it)  returned  or  tendered  to  him,  refuses  to  comply 
with  such  request ; 
(3.)  Any  person  on    board  any  such  steamer  who,  after 
warning  by  the  master  or  any  other  officer,  molests  or 
continues  to  molest  any  passenger ; 
(4.)  Any  person  who,  after  having  been  refused  admission 
into  any  such  steamer  by  the  owner  or  any  person  in  his 
employment  on  account  of  the  steamer  being  full,  and 
who  after  having  had  the  full  amount  of  his  fare  (if  he 
has  paid  it)  returned  or  tendered  to  him,  nevertheless 
persists  in  attemping  to  enter  the  ship ; 
(5.)  Any  person,  having  got  on  board  cmy  such  steamer,  who, 
upon  being  requested  on  the  like  account  by  the  owner 
or  any  person  in  his  employment  to  leave  the  steamer 
before  it  has  quitted  the  place  at  which  he  got  on  board, 
and  who,  upon  having  the  full  amount  of  his  fare  (if  he 
has  paid  it)  returned  or  tendered  to  him,  refuses  to 
comply  with  the  request ; 
(6.)  Any  person  who  travels  or  attempts  to  travel  in  any 
such  steamer  without  having  pre¥ioufily  paid  his  fare, 
and  with  intent  to  avoid  payment  of  it ; 
(7.)  Any  person  who,  having  paid  his  fare  for  a  certain  dis- 
tance, knowingly  and  wilfully  proceeds  in  any  such 
steamer  beyond  this  distance  without  previously  paying 
the  additional  fare,  and  with  intent  to  avoid  payment 
of  it; 
(8.)  Any  person  who  knowii^ly  and  wilfully  refuses  or 
neglects,  on  arriving  at  the  point  to  which  he  has  paid 
his  fare,  to  quit  the  steamer ;  and 
(9.)  Any  person  on  board  any  such  steamer  who  does  not 
when  required  by  the  master  or  other  officer  either  pay 
his  fare,  or  exhibit  the  ticket  or  other  receipt  (if  any), 
showing  the  payment  of  the  fare  which  is  usually  given 
to  persons  travelling  by  and  paying  their  fare  for  the 
steamer  (t). 

(t)  The  reooyery  of  tlie  fare  is  not  to      penalty  under  this  section.    "Die  M .  S. 
be  prejudiced  by  the  imposition  of  any      Act,  1862,  s.  35. 
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By  sect.  36  of  the  same  act  it  is  provided,  that  any  person  Will al  in- 
on  board  any  snoh  steamer  who  wilfully  does  or  causes  to  be  J^^rs  u?"" 
done  anything  in  such  a  manner  as  to  obstruct  or  injure  any  passenger 
part  of  the  machinery  or  tackle  of  the  steamer,  or  to  obstruct, 
impede  or  molest  any  of  the  crew  in  the  navigation  or  manage- 
ment of  the  steamer,  or  otherwise  in  the  execution  of  their 
duty,  shall  be  liable  to  a  penalty  not  exceeding  201. 

And  by  sect.  37,  the  master  or  other  officer  of  any  duly  sur-  Apprehension 

m  •  in  nj'i_T.»x'i_»o£  offenders. 

veyed  passenger  steamer,  and  all  persons  called  by  mm  to  ms 
assistance,  may  detain  any  person  who  has  committed  any 
offence  against  any  of  these  provisions,  and  whose  name  and 
address  are  unknown  to  the  officer,  and  convey  him  with  all 
convenient  despatch  before  a  justice  without  warrant  (£). 

The  principal  acts  now  in  force  relating  to  emigration,  to  Peotisions 
passenger  ships  bound  to  any  place  out  of  Europe  not  within  aots  »ela- 
the  Mediterranean,  and  to  "emigrant  passenger  ships"  (/),  are  ™totoEmi- 
the  Passengers  Act,  1856,  the  Passengers  Act,  1863,  the  Pas-  pabtioulab 
sengers  Act,  1870,  and  the  Merchant  Shipping  Act,  1872,  of  l^^"""^ 
which  last  act  the  full  title  is  "An  Act  to  amend  the  Mer- 
chant Shipping  Acts  and  the  Passenger  Acts."      The  first  of 
these  acts  consolidated  many  of  the  provisions  of  the  law  on 
this  subject,  and  came  into  operation  on  the  1st  October,  1855. 
The  second,  which  amended  the  first  and  is  to  be  construed  with 
it,  come  into  operation  on  the  1st  October,  1863  (m). 

The  provisions  of  the  Passengers  Act,  1855,  applied  to  all  Application 
passengers  except  cabin  passengers,  and  labourers  under  inden-  Acts^^^^^" 
ture  to  the  Hudson's  Bay  Company  carried  in  that  company's 
ships.     This  act  provided  that  no  persons  should  be  deemed  to  To  what 
be  cabin  passengers  unless  the  space  allotted  to  their  exclusive  P***®^^"- 
use  was  in  the  proportion  of  at  least  thirty-six  clear  square  feet 
to  each  passenger  of  the  age  of  twelve  or  upwards,  nor  unless 
they  were  messed  throughout  the  voyage  at  the  same  table  with 
the  master  or  first  officer  of  the  ship,  nor  unless  the  fare  con- 
tracted to  be  paid  by  each  was  in  the  proportion  of  at  least  305. 
for  every  week  of  the  length  of  the  voyage  as  computed  for 

{k)  The  mag^trate  u  empowered  to  the  Paaaengen  Act,  1863,  s.  2.    See 

trj  and  dispoee  of  the  case  with  all  con-  theee    acts,    Appendix,    pp.  olxxyii, 

yenient  despatch.     The  M.   S.   Act,  ooxlir.     The  fl»t  of  them  repealed, 

1862,  8.  37.  from  the  date  of  its  coming  into  opera- 

(/)  See  Mupra,  p.  698.  tion,  the  Passengers  Act  then  in  force 

(m)  The  Passengers  Act,  1855,  s.  1 ;  (15  &  16  Vict.  o.  44). 
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sailing  vessels  prooeeding  south  of  the  equator  under  the  provi- 
sions of  the  act,  and  of  20s.  for  vessels  prooeeding  north  of  the 
equator,  nor  unless  they  were  duly  furnished  with  contract 
tickets  according  to  the  provisions  of  the  act  (n).  Most  of  the 
provisions  of  the  Passengers  Act,  1855,  do  not  apply  to  cahin 
passengers,  but  we  shall  see  that  a  few  of  them  have  been 
extended  to  certain  passengers  of  this  class  by  the  Passengers 
Act,  1863  (o). 

The  Passengers  Acts  do  not  extend  to  Queen's  ships,  or  to 
ships  in  the  service  of  the  Admiralty,  but,  as  has  been  already 
noticed,  their  provisions  chiefly  apply  (p)  to  "  emigrant  passenger 
ships,"  that  is,  to  every  description  of  sea-going  vessel,  whether 
British,  or  foreign  or  colonial,  carrying  on  any  voyage  from  the 
United  Kingdom  to  any  place  out  of  Europe,  and  not  in  the 
Mediterranean  Sea,  or  on  certain  colonial  voyages  described 
in  the  act(3'),  more  than  fifty  "passengers"  (r),  or  a  greater 
number  of  "passengers"  when  the  ship  is  propelled  by  sails,  than 
in  the  proportion  of  one  statute  adult  (that  is,  one  person  of  the 
age  of  twelve  or  upwards,  or  two  persons  between  the  ages  of  one 
and  twelve)  to  every  thirty-three  tons  of  the  registered  tonnage, 
or,  when  the  ship  is  propelled  by  steam,  a  greater  number  than 
in  the  proportion  of  one  statute  adult  to  every  twenty  tons 
registered  tonnage  («).     It  was  held  that  a  sailing  ship  was  not 


(n)  The  Passengera  Act,  1866,  s.  3. 
Before  the  passing  of  the  earlier  Pas- 
seng^ers  Act  (15  &  16  Viet.  c.  ii),  there 
was  no  statutory  definition  of  a  cabin 
passenger,  and  donhts  had  been  enter- 
tained as  to  the  precise  meaning  of  the 
term.  The  object  of  the  description 
mentioned  above  was  to  exclude  from 
the  term  cabin  passenperSy  and  to  include 
clearly  within  the  protection  of  the  act, 
a  class  of  passeng^ers  frequently  carried 
in  steam  vessels,  and  called  intermediate 
passengers.  These  are,  in  fact,  steerage 
passengers  who  are  berthed  in  cabins, 
or  in  enclosed  berths  screened  off  by 
canvas,  or  wooden  bulkheads.  See  the 
raoceedingfi  of  the  Committee  of  the 
House  of  Commons  on  the  Passengers 
Act,  1851. 

(o)  See  ss.  4,  6,  11  and  15. 

\p)  See  supra,  p.  698.  See  also 
sects.  3  and  4  of  the  Passengers  Act, 
1855,  and  sect.  4  of  the  Passengers 
Act,  1863.  Ships  of  war  and  trans- 
ports in  the  service  of  the  East  India 
Company,  and  steamers  carrying  mails 


under  contract  with  the  government  of 
the  state  or  colony  to  wmch  the  vessels 
belonged,  were  also  exempted  from  the 
operation  of  the  earlier  act  by  the 
Passengers  Act,  1 865,  s.  4.  The  latter 
class  of  vessels  has  ceased  now  to  exist, 
and  the  exemption  of  steamers  carrying 
mails  has  been  repealed  by  sect.  4  of 
the  Passengers  Act,  1863. 

(q)  See  the  Passengers  Act,  1855, 
8.  96;  see  also  t^.  ss.  96—99;  and 
infra, -g,  713. 

(r)  See  supra,  p.  711,  as  to  the 
meaning  of  '*  passengers"  as  here 
used. 

(«)  See  tw/woF,  p.  698.  The  definition 
of  an  **  emigrant  passenger  ship," 
which  is  given  above,  is  that  contained 
in  sect.  3  of  the  Passengers  Act,  1863, 
which  repeals  the  definition  given  by 
sect.  3  of  the  Passengers  Act,  1865. 
These  ''emigrant  passenger  ships" 
are  invariably  referred  to  throughout 
the  Passengers  Act,  1865,  and  the 
Amendment  Act  of  1863,  as  *'jm»- 
aenger  ships,** 


v^^^^g^n-arrii^teUitif  jiiau.«>.  «  ■  II I  III     i     .     » ■  r»»ii  ■  mmmmmimm'i^»^'rimi9mmmr»mrim^^mmi''^i't 
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^'  a  passenger  ship"  within  the  meaning  of  the  Passengers  Act, 
1855,  that  is,  an  emigrant  passenger  ship,  because  she  carried 
more  than  the  number  of  passengers  mentioned  in  that  act,  if 
that  number  or  proportion  could  not  be  made  up  without 
reckoning  cabin  passengers,  even  although  those  persons  had 
not  received  contract  tickets;  for  the  provisions  of  that  act  with 
reference  to  contract  tickets  for  cabin  passengers  are  only  appli- 
cable in  the  case  of  emigrant  passenger  ships,  and  the  non- 
delivery of  the  tickets  on  board  a  ship  that  is  not  a  passenger 
ship  does  not  render  it  necessary  to  count  the  cabin  passengers 
as  steerage  passengers  (t). 

Some  of  the  provisions  of  the  Passengers  Act,  1855,  apply,  as 
we  have  already  seen,  to  all  ships  carrying  passengers,  whether 
they  are  or  are  not  "emigrant  passenger  ships"  within  the  above 
description  (w),  but  these  provisions  of  the  Acts  of  1855  and 
1863  which  we  have  now  to  mention  (with  the  exception  of  a 
few  provisions  referring  to  ships  carrying  passengers  on  parti- 
cular colonial  voyages  {v) ;  or  to  vessels  bringing  passengers  into 
the  United  Kingdom  from  places  out  of  Europe  (a?)),  either 
apply  only  to  emigrant  passenger  ships  and  ships  carrying 
passengers  to  places  out  of  Europe  not  within  the  Mediter- 
ranean (y),  or  exclusively  to  emigrant  passenger  ships. 

It  is  not  necessary  to  consider  in  detail  the  provisions  of  the  To  what  oolo- 
Passengers  Act,  1855,  as  to  colonial  voyages.  They  are  for  ^  voy*?^* 
the  most  part  contained  in  sects.  95  to  99,  and  are  chiefly 
applicable  to  voyages  from  ports  in  the  colonies,  other  than  the 
territories  formerly  under  the  government  of  the  East  India 
Company  and  the  island  of  Hong  Kong.  Power  is,  however, 
given  to  the  Governor-General  of  India  in  Council  to  adopt, 
where  it  may  be  thought  expedient,  the  system  established  by 
the  act  (2).  By  the  24  &  25  Vict.  c.  52,  the  governors  of  the 
Australian  colonies  may  prescribe  by  proclamation  rules  as  to 
the  number  of  passengers  to  be  carried  by  passenger  ships  from 
one  part  of  Australia  to  another  part,  and  for  determining  on 

(Q  See  £U%8  y.  Fearee,  1  E.  B.  &  E.  100—102 ;  and  infra,  p.  718. 
431.  (y)  The  Passengers  Act,  1856,  ss.  16, 

(«)  Supra^  p.  702.    See  ss.  10,  13,  17,48.    See  also  ss.  68,  67,  69,  71—74; 

49,  66,  and  70  of  the  Passengers  Act,  and  infra,  p.  714. 
1866.    See  also  s.  68.  (s^  Sect.  99.  EmiKration  from  British 

(1;)  See  the  Passengers  Act,  1866,  ss.  India  is  regulated  by  the  Indian  Act, 

96—99.  No.  XIII.  of  1864,  which  consolidated 

{x)  The  Passengers  Act,  1866,  ss.  some  sixteen  acts. 
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what  deck,  and  subject  to  what  Femnneratioii)  and  oonditions, 
passengers  maj  be  earned.  While  snoh  proclamation  is  in 
force,  the  roles  contained  in  the  Imperial  act  are  to  cease  to 
apply  to  vessels  to  which  the  proclamation  is  applicable. 

The  Colonial  Land  and  Emigration  Commissioners  were  em- 
powered to  carry  the  Passenger  Acts  into  execution  (a) ;  but 
their  powers  under  such  acts  are  now  transferred  to  the  Board 
of  Trade  (6). 

The  appointment  of  emigration  officers,  for  the  purpose  of 
carrying  the  Passengers  Act,  1855,  into  execution,  is  provided 
for  by  the  8th  section  of  that  act ;  and  it  is  further  provided  by 
sect.  9,  that  the  functions  and  duties  of  these  officers  may  be 
performed  by  an  assistant ;  and  at  any  port  where  there  is  no 
such  assistant,  or  in  his  absence,  by  the  chief  officer  of  customs 
at  such  port  (c). 

By  sect.  10  of  the  same  act,  the  masters  of  all  ships,  whether 
emigrant  passenger  ships,  or  otherwise  fitting  or  intended  for 
the  carriage  of  passengers,  or  which  shall  carry  passengers  on 
any  voyage  to  which  the  act  extends  (d)  are  bound  to  afford  to 
the  emigration  officers  within  the  British  dominions  every  faci- 
lity for  inspecting  the  ships  and  communicating  with  their 
passengers,  and  for  ascertaining  that  the  act  has  been  complied 
with.  In  the  case  of  British  ships  the  same  facilities  must  also 
be  afforded  to  the  British  consular  authorities  abroad. 


Pboyisions 

SZLATINaTO 
EiaOSAlTT 

Passsnoeb 

Suilt)  AND 

Ships  casbt- 
ingPassen- 

OEBS  OUT  OF 
XiUBOPE 
BETOND  THB 

Meditebba- 
xnsAir. 


The  following  sections  of  the  Passengers  Act,  1854,  and  the 
Amendment  Act  of  1863,  relate  to  emigrant  passenger  ships  (^), 
and  to  other  ships  carrying  passengers  (/)  out  of  the  United 
Kingdom  to  any  place  out  of  Europe  not  within  the  Mediter- 
ranean Sea,  or  on  any  colonial  voyage  to  which  the  acts  extend ; 
to  the  rights  of  passengers  who  have  taken  passages  on  board 


(a)  "Bj  the  Passengers  Act,  1855,  ss. 
6 — 9,  Memoranda  were  issaed  in  March, 
1856,  and  in  April,  1864,  by  the  commis- 
sioners, containing  instructions  for  the 
guidance  of  their  officers  in  carrying 
into  effect  the  provisions  of  these  aets. 
lb.  The  Board  of  Trade  re-issued 
these  memoranda  with  some  altera- 
tions in  1876. 

(b)  The  M.  S.  Act,  1872,  s.  6 ;  and 
see  the  M.  S.  Act,  1876,  s.  20,  infra, 
p.  722,  enabling  the  Board  of  l^ade  to 


modify  the  provisions  of  the  Passengers 
Acts  with  respect  to  the  matters  re- 
ferred to  in  that  section. 

{e)  The  appointment  of  emigration 
officers  is  now  made  by  the  Board  of 
Trade.  See  the  M.  8.  Act,  1872,  s.  6. 
As  to  the  powers  of  theee  offioers,  see 
also  tupra,  p.  703,  note  (p),  and  infra, 
p.  722. 

(d)  See  mpra,  p.  712. 

le)  See  supra,  p.  698. 

(/)  See  supra,  p.  711. 
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Buoh  ships  (g)f  and  to  the  lioensmg  and  duties  of  ^^  passage 
brokers"  employed  in  the  sale  or  letting  of  passages  to  any  plaoe 
out  of  Europe,  not  being  in  the  Mediterranean  Sea  (A). 

By  sects.  16  and  17  of  the  Passengers  Act,  1855,  the  master  Luts  of  pas- 
of  every  ship  carrying  passengers  on  any  voyage  from  the  "^fi^"* 
United  Kingdom  to  any  place  out  of  Europe,  and  not  within 
the  Mediterranean  Sea,  or  on  any  colonial  voyage,  to  which 
these  acts  extend  must,  before  clearance,  sign  two  Usts  in  a 
form  prescribed  by  the  acts,  stating,  amongst  other  things,  the 
name  and  tonnage  of  the  ship,  and  giving  the  names  and 
descriptions  of  the  passengers,  with  the  amount  of  space  allowed 
to  them.  Additional  lists  must  be  signed  if  additional  pas-  Additional 
sengers  are  taken  on  board.  These  lists  must  be  countersigned  J^^^^" 
by  an  emigration  officer,  and  delivered  by  the  master  to  the 
officer  of  customs  from  whom  a  clearance  is  demanded ;  or, 
in  the  case  of  additional  lists,  to  the  officer  of  customs  at  the 
place  at  which  the  additional  passengers  are  taken  on  board,  or 
at  the  next  port  at  which  the  ship  may  touch  where  there  is  an 
officer  of  customs.  One  of  the  lists,  called  the  "  master's  list," 
must  be  countersigned  by  the  officer  of  customs,  and  returned  to 
the  master,  who  is  bound  to  keep  it,  and  to  produce  it  to  the 
British  local  authorities  at  any  port  at  which  he  may  land  any 
passenger;  and,  finally,  it  must  be  deposited  with  the  chief  officer 
of  customs,  or  with  the  oobsul  at  the  port  of  discharge  (t). 

By  sect.  6  of  the  Passengers  Act,  1863,  it  is  further  provided,  Lists  of  cabin 
that  these  lists  must  contain  the  names  of  all  the  cabin  pas-  P^^"^fi^^"* 
sengers  on  board,  specifying  whether  they  are  under  or  over 
twelve  years  of  age,  and  at  what  place  the  passengers  and  cabin 
passengers  are  to  be  landed  (A). 

Heavy  penalties  are  imposed  by  these  sections  on  masters  who 
disregard  their  provisions. 

Under  the  provisions  of  the  Passengers  Act,  1855,  s.  71,  and  Contract 
of  the  Merchant  Shipping  Act,  1872,  s.  5,  heavy  penalties  are  ^   ^^ 
incurred  by  every  person  whatever^  except  the  Board  of  Trade 

(a)  Imifra^  pp.  715,  716.  that  aU  the  requirements  of  the  act 

(A)  See  injra^  p.  717.  have  been  dnlj  complied  with.    The 

(i)  See  po9t^  Appendix,  p.  occozxi,  Passengers  Act,  1866,  s.  17. 

for  the  form  of  these  lists.    Whenever  {k)  As  to  the  reg^istration  of  births 

anj  additional  passeng^  is  taken  on  ana   deaths   which   oooor   during  a 

board  the  master  must  obtain  a  fresh  voyage,  see  Ohap.  III.   *'Ma8T>b," 

certificate  from  the  emigration  officer  m^^  p.  161. 
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and  personfl  acting  for  them  and  under  their  authority  who 
reoeive  any  money  in  respect  of  a  passage  in  any  ship,  or  a 
cahin  passage  in  any  emigrant  passenger  ship  (m),  proceeding 
from  the  United  Kingdom  to  any  place  out  of  Europe  not 
within  the  Mediterranean,  without  giving  in  exchange  a  contract 
ticket,  in  a  form  directed  hy  the  act.  These  tickets  (of  which 
two  forms  are  given  by  the  statute,  one  of  which  is  applicable  to 
cabin  passengers)  must  state,  amongst  other  things,  the  amount 
of  the  passage  money,  the  register  burden  of  the  ship,  the  day 
appointed  for  sailing,  and  the  statutory  victualling  scale  which 
it  is  intended  to  adopt.  They  must  also  contain  an  acknowledg- 
ment of  the  amount  of  passage  money  which  has  been  paid,  and 
an  engagement  that  the  persons  named  in  them  shall  be  provided 
with  a  passage  in  the  ship,  and  to  the  port  mentioned  in  the 
tickets  («).  By  sect.  72,  persons  who  alter,  or  cause  to  be 
altered,  any  contract  ticket,  or  induce  any  one  to  part  with,  or 
to  destroy  or  render  it  useless  during  the  continuance  of  the 
contract,  are  liable  to  a  penalty.  By  sect.  73  of  this  act,  any 
question  which  may  arise  respecting  the  breach  of  any  of  the 
stipulations  in  a  contract  ticket  may,  at  the  option  of  the  pas- 
senger, be  heard  and  determined  in  a  summary  way  before 
justices  (o). 

By  sect.  58,  nothing  in  the  act  is  to  abridge  or  take  away  any 
right  of  action  which  may  accrue  to  any  passenger  in  any  ship, 
or  to  any  other  person,  in  respect  of  the  breach  or  non-perform- 
ance of  any  contract  with  the  master,  charterer,  or  owner  of  any 
ship,  or  their  agent,  or  any  passage  broker.  It  is  also  provided 
by  sect.  65,  that  in  the  absence  of  any  agreement  to  the  con- 
trary, the  owner  is  to  be  the  party  ultimately  responsible  as 
between  himself  and  the  other  persons  made  liable  by  the  act  in 
respect  of  any  disobedience  to  its  provisions;  and  that  these 
last-mentioned  persons  shall  be  entitled,  in  the  event  of  their 


(m)  See  jwpra,  pp.  710,  711,  and 
£Uis  V.  Feareey  1  iT.  B.  &  E.  431. 

(n)  As  to  how  far  these  provisions 
extend  to  passage  for  any  colonial 
voyage  within  the  act,  see  the  Passen- 
gers Act,  1866, 68.96 — 99.  See  the  forms 
of  these  tickets.  Appendix,  ''Forms," 
No.  32,  pp.  ccocxxv,  occczxyi.  They 
are  not  liable  to  stamp  duty.  The 
Board  of  l^ade  may  vary  the  forms 
from  time  to  time.  All  directions  con- 
tained on  tiie  face  of  the  tickets  must 


be  obeyed  as  if  set  forth  in  the  statute ; 
see  s.  71.  Passengers  are  bound  to 
produce  their  tickets  on  demand  to 
any  emigration  officer  in  the  United 
Kingdom,  s.  74. 

(o)  The  amount  awarded  must  not 
exceed  the  passage  money  and  20/.; 
and  no  passenger  can  use  this  summary 
remedy  if  he  has  obtained  compensation 
or  redress  under  any  of  the  other  pro- 
yisioQS  of  the  act;  see  s.  73. 
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paying  to  any  passengers  any  sums  of  money  payable  under 
the  act,  to  reoover  the  same  with  costs  from  the  owner,  in  the 
absence  of  any  such  agreement. 

The  important  provisions  with  reference  to  passage  brokers 
and  their  agents  contained  in  the  Passengers  Act,  1855,  are  to 
the  following  eSect : — 

By  sect.  66,  read  with  the  Merchant  Shipping  Act,  1872,  Passage 
s.  5,  no  person,  except  the  Board  of  Trade,  and  persons  con-  ^"*^®"- 
tracting  with  the  Board,  or  acting  under  its  authority,  and 
persons  acting  as  agents  of  passage  brokers  under  a  form  of 
appointment  prescribed  by  the  act,  may  directly  or  indirectly 
act  as  a  passage  broker,  in  respect  of  passages  from  the  United 
Kingdom  to  any  place  out  of  Europe,  and  not  on  the  Medi- 
terranean, or  sell  or  let,  or  agree  to  sell  or  let,  or  be  concerned 
in  the  sale  or  letting  of  these  passages  in  any  ship,  whether  a 
"  passenger  ship  "  or  not,  until  he  has,  with  two  sureties,  entered 
into  a  bond  to  the  Crown  conditioned  for  the  observance  of  all 
the  regulations  of  the  act,  and  has  also  obtained  a  licence  (p). 

By  sect.  48  of  the  Passengers  Act,  1855,  if  any  persons  on  Bights  of 
whose  behalf  a  contract  has  been  made  for  a  passage  in  a  ship  S^^if^ 
proceeding  on  a  voyage  to  which  the  act  extends,  are  at  the  behind, 
place  of  embarkation  before  six  in  the  afternoon  of  the  day  of 
embarkation,  and,  if  (being  required  to  do  so)  they  pay  the  pas- 
sage money,  or  the  balance,  but  from  any  cause  other  than 
their  own  refusal,  neglect,  or  default,  or  the  prohibition  of  an 
emigration  officer,  or  the  requirements  of  an  Order  in  Council, 
they  are  not  received  on  board  before  that  hour,  or  if  from  any 
of  the  causes  above  mentioned  any  passengers  who  have  been 
received  on  board  do  not  obtain  a  passage  in  the  ship  to  the 
port  contracted  for,  or  do  not,  with  their  families  (if  included 
in  the  contract),  obtain  a  passage  to  that  port  in  some  equally 
eligible  ship,  to  sail  within  ten  days  from  the  day  of  embarka- 
tion, being  in  the  meantime  paid  subsistence  money,  they  are 


(p)  As  to  how  far  these  provisions 
apply  in  respect  of  passages  for  any 
colonial  Yoya£^  within  the  act,  see 
the  Passengers  Act,  1865,  ss.  95 — 99. 
See  the  form  of  this  bond,  Appendix, 
"Forms,"  No.  32,  p.  occcxxii.  It 
must  be  executed  in  duplicate  and 
does  not  require  u  stamp.  Sworn 
brokers  of  the  city  of  London  are  not 
required  to  enter  into  these  bonds, 
B.  66.     See  the  London  Brokers  Be- 


lief Act,  1870  (33  &  34  Vict.  o.  60). 
The  licences  must  be  renewed  annu- 
ally. See  s.  67.  The  form  of  the 
licence,  and  the  form  of  appoint- 
ment of  a  passage  broker^s  agent  wiU 
be  found  in  the  Appendix,  **  Forms,** 
No.  32,  pp.  CGCcxxiii,  ccccxxiv.  No 
passage  broker  may  employ  as  agent 
m  his  business  any  person  not  holding 
from  him  such  an  appointment.  See 
8.  69. 
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entitled  to  reoover  summarilj  all  the  passage  money  whioh  they 
have  paid,  either  from  the  person  to  whom  or  on  whose  aooount 
it  has  been  paid,  or  (if  the  contract  has  been  made  with  the 
owner,  charterer,  or  master,  or  with  any  one  acting  for  them), 
from  either  the  owner,  charterer,  or  master,  at  the  option  of  the 
passenger  or  of  the  emigration  officer.  They  are  also  entitled 
in  these  cases  to  compensation  for  the  loss  and  inconyenienoe 
incurred  (p)» 


PAOTUIOX8 
BJCLATINaTO 
IlOaOSAlIT 
FA88ENOEB 

Ships. 


The  following  important  provisions  are  contained  in  the  Pas- 
sengers Act,  1855,  with  respect  to  vessels  bringing  passengers 
into  the  United  Kingdom.  These  regulations  are  intended  to 
compel  the  adoption  by  foreign  vessels  (q),  and  by  vessels 
returning  to  our  ports,  of  the  more  important  parts  of  the 
system  established  by  the  act.  Thus,  by  sect.  100,  the  master 
of  every  ship  bringing  passengers  into  the  United  Kingdom 
from  any  place  out  of  Europe  and  not  within  the  Mediterranean 
Sea  must,  within  twenty-four  hours  after  arrival,  deliver  to  the 
emigration  officer,  or  in  his  absence  to  the  chief  officer  of 
customs,  at  the  port  of  arrival,  a  signed  list,  showing  correctly 
the  names,  ages,  and  callings  of  all  the  passengers  taken  on 
board,  and  the  ports  at  which  they  have  been  embarked,  and 
mentioning  any  deaths  (with  their  supposed  cause)  and  any 
births  among  them  during  the  voyage  (r).  And  by  sects.  101 
and  102,  the  master  of  eveiy  ship,  bringing  passengers  into  the 
United  Kingdom  from  any  place  out  of  Europe,  is  liable  to 
heavy  penalties  if  he  has  on  board  a  greater  nimiber  of  pas- 
sengers or  persons  than  is  allowed  by  the  act  in  the  case  of 
emigrant  passenger  ships  carrying  passengers  from  the  United 
Kingdom  {s) ;  and  he  is  also  bound,  during  the  voyage,  to  provide 


(p)  The  languaf^  of  one  of  the  earlier 
acts,  the  12  &  13  Vict.  o.  32  (an  act  for 
the  carriagpe  of  passengpers  in  merchant 
vessels),  ss.  32  and  33,  was  ambiKuous, 
and  doubts  had  been  entertained  as  to 
whether  tiie  liability  to  refund  the  pas- 
sage money  was  not  restricted  to  the 
party  to  whom  it  had  been  paid,  or 
with  whom  the  contract  had  been  ac- 
tually made.  The  words  in  the  pre- 
sent act  were  used  for  the  purpose  of 
giving  a  remedy  in  the  altematiye.  The 
ultimate  liability  is,  however,  thrown 
on  the  owners,  unless  there  be  any 
agreement  to  the  contrary ;  see  s.  66 
of  the  Passengers  Act,  1866. 

{q)  We  have  already  seen  {ante,  p. 


712),  that  the  definition  of  a  "pas- 
senger ship*'  which  is  now  in  force, 
includes  all  sea- going  vessels  whether 
British  or  foreign,  carrying  on  any 
voyage  to  which  the  Passengers  Act, 
1866,  extends  more  than  a  certain 
number  of  passengers.  See  the  Pas- 
sengers Act,  1863^  8.  3;  and  Mf^rtr, 
p.  712. 

(r)  As  to  the  duty  of  the  master  with 
respect  to  the  registration  of  births 
and  deaths,  and  the  delivery  of  a  list 
of  alien  passengers  to  the  customs,  see 
ante,  pp.  160 — 162 ;  and  Supplementary 
Appendix,  p.  188. 

(»)  See  the  Passengers  Act,  1865, 
8.  14 ;  and  infra,  p.  720. 
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each  statute  adult  with  pure  water  and  wholesome  provisionBy 
in  quantities  not  less  in  amount  than  those  which  must  be 
issued  to  passengers  proceeding  from  the  United  Kingdom  {t). 

With  the  exception  of  the  three  last-mentioned  sections  of  Pbotisions 
the  Passengers  Act,  1855,  and  the  provisions  of  that  act  relating  J^^^^^j  ^o 
to  colonial  voyages  (w),  all  the  provisions  contained  in  such  of  Emiobation 
the  sections  of  that  act  as  have  been  already  referred  to  extend  Pabbsngeb 
to  "  emigrant  passenger  ships  "  as  well  as  to  the  othfer  ships  to  Ships. 
which  they  are  respectively  applicable,  but  those  provisions  of 
the  act  which  we  must  now  notice  have  reference  exclusively  to 
emigration  and  "  emigrant  passenger  ships"  (r). 

The  following  statutory  regulations  with  respect  to  emigrant  Emigrant 
runners  {w)  are  contained  in  the  Passengers  Act,  1855.  By  ™™'^®"- 
sect.  75,  no  person  may  act  as  emigrant  runner  without 
being  licensed  and  registered,  and  every  runner  must,  while 
acting,  wear  a  badge.  The  magistrates  of  any  district  may 
(by  sect.  76)  license  persons  recommended  in  writing  by  an 
emigration  officer,  or  by  the  chief  constable  or  head  officer  of 
police,  to  acts  as  runners.  These  licences  are  registered  by  the 
nearest  emigration  officer,  and  must  (by  sect.  77)  be  renewed 
annually  (;r).  Every  runner  must  (by  sect.  78)  produce  his 
badge  for  inspection  on  demand ;  and  he  must  if  he  changes  his 
place  of  abode  give  notice  to  the  emigration  officer  of  the  place 
where  he  is  licensed  (y) ;  and  it  is  provided  by  sect.  80,  that  no 
runner  shall  be  entitled  to  recover  from  any  passage  broker  any 
fee,  commission,  or  reward  for  services  connected  with  emigration, 
imless  he  acted  under  the  written  authority  of  the  passage 


U)  See  in/ray  pp.  733—735. 

(m)  See  iupray  p.  714. 

(v)  See  aupraf  pp.  712, 713,  as  to  what 
ships  are  emigrant  passenger  ships, 
that  is  to  say, '  'passenger  ships' '  within 
the  meaning  of  those  words  as  used  in 
the  act. 

{w)  See  the  Passengers  Act,  1865, 
s.  3,  as  to  the  meaning  of  "  emigrant 
runner''  when  used  in  the  act. 

(:r)  By  sect.  81  lists  of  the  runners  and 
of  the  persons  authorized  to  act  as 
a^nts  of  passage  brokers,  must  be  ex- 
hibited in  the  offices  of  the  brokers, 
and  sent  to  the  emigfration  officers. 
These  provisions,  and  those  of  the  ear- 
lier acts  in  this  respect,  were  intended 
to  check  the  gross  abuses  of  the  system 
of  '*  emigrant  runners,  '*  who  interposed 
between  the  emigrants  and  the  passage 


brokers  (often  without  authority),  and 
extorted  from  the  brokers  a  large  per 
centage  on  the  passage  money,  which 
became  indirectly  a  duurge  on  the  emi- 
grants by  raising  the  rate  of  the  passage 
money.  In  Liverpool  this  per  centage 
has  amounted  to  7^  ^r  cent.  See  the 
Keport  of  the  Committee  of  the  House 
of  Commons  on  the  Passengers  Acts, 
Aug.  2nd,  1851. 

(y)  The  statute  imposes  penalties  on 
any  persons  who  mutilate  or  deface 
their  badges,  or  wear  them  when  un- 
licensed, or  wear  any  badge  not  be- 
longing to  them,  or  permit  others  to  do 
so.  New  badges  may  be  issued  b^  the 
emigration  officers  if  they  are  satisfied 
that  the  old  ones  are  lost,  or  they  are 
delivered  up  iti  a  mutilated  or  defaced 
state.    See  as.  78  and  79. 
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broker ;  nor  may  he  take  or  demand  from  any  person  about  to 
emigrate  any  fee  or  reward  for  procuring  the  passage  or  in  any 
way  relating  thereto. 

toi*"^'^"ri  ^"^  ^  ^^  enables  the  trustees  of  docks  from  which 
embarkation  emigrant  passenger  ships  are  despatched  to  make  bye-laws, 
of  emigranta.  gu^ject  to  the  approval  of  the  Secretary  of  State,  for  the  regu- 
lation of  the  landing  and  embarkation  of  emigrants,  and  for 
licensing  porters  to  attend  upon  them,  and  for  storing  their 
luggage,  and  admitting  persons  to  or  excluding  them  from  the 
docks  (z). 


^1 


ProvisionA 
relating  to 
emigrant 
passenger 
ships  before 
clearance. 

Number  of 
passeogers 
m  emigprant 
passenger 
ships. 


The  following  are  the  rules  laid  down  by  the  Passengers 
Act,  1855,  as  modified  by  the  Passengers  Act,  1863,  for  deter- 
mining the  number  of  passengers  that  may  be  carried  in  any 
"  emigrant  passenger  ship  "  (a). 

By  sect.  14  of  the  Passengers  Act,  1855,  no  "  emigrant  pas- 
senger ship  "  may  carry  under  the  poop,  or  in  the  round-house, 
or  deck-house,  or  on  the  upper  passenger  deck  (i),  a  greater 
number  of  passengers  than  in  the  proportion  of  one  statute 
adult  to  every  fifteen  clear  superficial  feet  of  deck  allotted  to 
their  use.  No  ship  may  carry  on  her  lower  passenger  deck  (c) 
a  greater  nimiber  of  passengers  than  in  the  proportion  of  one 
statute  adult  to  every  eighteen  clear  superficial  feet  of  deck 
allotted  to  their  use :  and  if  the  height  between  the  .lower  pas- 
senger deck  and  the  deck  immediately  above  it  is  less  than  seven 
feet,  or  if  the  apertures  (exclusive  of  side  scuttles)  through 
which  light  and  air  are  admitted  together  to  the  lower  passenger 
deck  are  less  in  size  than  in  the  proportion  of  three  square  feet 
to  every  one  hundred  superficial,  feet  of  the  lower  passenger 
deck,  no  greater  number  of  passenger^  may  be  carried  on  this 


(s)  Sect.  82.  By  s.  83,  penalties  are 
imposed  upon  persons  falsifying  or 
forging  documents,  or  assuming  to  act 
as  agents  of  the  emigration  commis- 
sioners, or  personating  persons  named 
in  any  of  the  emigration  documents. 
See  the  M.  S.  Act,  1872,  s.  5. 

(a)  See  suprUy  pp.  712,  713. 

(b)  This  term  means  "the  deck  im- 
mediately beneath  the  upper  deck,  or 
the  poop,  or  round-house,  and  deck- 
house -when  the  number  of  passengers 
and  cabin  passengers  carried  in  the 
poop,  round-house,  or  deck-house  ex- 
ceeds one -third  of  the  total  number  of 
passengers  which  such  ship  can  law- 


fully carry  on  the  deck  next  below." 
See  sect.  3  of  the  Passengers  Act,  1855. 
As  to  a  general  provision  that  no  ship 
is  to  carry  passengers  on  more  than 
two  decks,  see  the  Passengers  Act,  1855, 
s.  13,  and  sitpray  p.  703,  and  p.  703, 
note  (d).  Tlie  18th  section  of  the 
Passengers  Act,  1855,  and  the  7th 
section  of  the  Passengers  Act,  1863, 
impose  penalties  upon  persons  fraudu- 
lently attempting  to  obtain  passages. 

{e)  This  term  is  defined  by  s.  3  of 
the  Pa86engei*s  Act,  1855,  to  mean  the 
deck  next  beneath  the  upper  passenger 
deck,  not  being  an  orlop  deck. 
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deck  than  in  the  proportion  of  one  statute  adult  to  every  twenty- 
five  clear  superficial  feet  of  it.  No  ship,  whatever  be  her 
tonnage  or  superficial  space  of  passengers'  decks,  may  carry  a 
greater  number  of  passengers  on  the  whole  than  in  the  pro- 
portion of  one  statute  adult  to  every  five  superficial  feet,  clear 
for  exercise,  on  the  upper  deck  or  poop,  or  (if  secured  and  fitted 
on  the  top  with  a  railing  or  guard  to  the  satisfaction  of  the 
emigration  officer  at  the  port  of  clearance)  on  any  round-house 
or  deck-house  {d). 

By  sect.  19  of  the  Passengers  Act,  1855,  as  amended  by  Survey  and 
sects.  5  and  13  of  the  Merchant  Shipping  Act,  1872,  it  is  pro-  SSSST^^^ 
vided  that,  no  '^  emigrant  passenger  ship "  shall  clear  out  or 
proceed  to  sea  until  she  has  been  surveyed  under  the  direction  of 
the  emigration  officer  at  the  port  of  clearance  by  the  surveyors  of 
the  Board  of  Trade  (^),  but  at  the  owners  or  charterers'  expense, 
and  has  been  reported  to  be  seaworthy  and  fit  in  all  respects  for 
the  intended  voyage  (/).     It  is,  however,  now  provided,  that 


{d)  It  was  ako  proyided  by  tluB  flec- 
tion that  no  emigrant  passenger  ship 
propelled  bv  saiu  should  oarnr  more 
persons  (including  every  indiviaual  on 
board)  than  in  the  proportion  of  one 
statute  adult  to  eyery  two  tons  of  her 
registered  tonnage ;  but  this  rule  was 
repealed  by  s.  6  of  the  Passengers  Act» 
1863,  except  so  far  as  relat«i  to  pe- 
nalties incurred  or  legal  proceedings 
taken  under  it. 

The  section  further  provides  that  in 
measuring  the  passenger  decks,  round- 
house or  deck-house,  the  apace  for  the 
hospital  and  that  occupied  by  the  per- 
sonal luffgage  of  the  passengers  u  to 
be  included.  The  provisions  of  the 
section  are  made  applicable,  by  s.  101 
of  the  Fassengem  Act,  1866,  to  ships 
bringing  passengers  into  the  United 
Kinffdom  from  places  out  of  Europe. 
By  this  section  a  penalty  not  exceedinar 
10/.,  nor  less  than  6/.,  in  respect  at 
every  person  or  statute  adult  oonstitat- 
ing  the  excess,  is  imposed  upon  the 
master  of  any  ship  bringing  from  a 
place  out  of  Europe  into  the  United 
Kingdom  a  greater  number  of  passen- 
gers or  persons  than  is  allowed  by  the 
unrepealed  portions  of  the  Passengers 
Act,  1866,  s.  14.  A  power  is  given  to 
the  Queen  by  Order  in  Council  to 
reduce  the  number  of  passengers  al- 
lowed to  be  carried  under  these  sec- 
tions. See  the  Passengers  Act,  1866, 
B.  69,  and  infra,  p.  732.    These  pro- 

M.P. 


visions  with  reference  to  the  space  to 
be  allotted  to  passengers  may,  in  the 
case  of  ships  oarTying  natives  of  Asia 
and  Africa  from  an  English  colony, 
-axid  intended  to  pass  with&  the  tropics, 
be  modified  by  proclamation  of  the 
colonial  government.  See  the  16  &  17 
Vict.  c.  84,  the  operation  of  which  is 
saved  by  ihe  Passengers  Act,  1866, 
s.  16.  See  also  the  24  &  26  Vict.  c.  62, 
s.  1,  and  ante,  p.  714;  the  18  &  19 
Vict.  c.  104,  <*An  Act  for  the  Regu- 
lation of  Qiinese  Passenger  Ships,*' 
which  last  act  regulates  the  conveyance 
of  emigrants  from  ports  in  the  Chinese 
seas,  and  the  86  &  36  Yiot.  o.  19,  uid 
88  k  39  Vict.  c.  61,  as  to  the  car- 
riage by  sea  of  natives  of  the  Tslands 
of  tb«>  Padfio  Ocean. 

{e)  See  the  JiC.  S.  Act,  1873,  s.  13. 

(/)  If  required,  the  person  appointed 
to  make  the  survey  must  be  accom- 
panied on  the  survey  by  a  person 
appointed  by  the  owner.  &ee  the 
H.  S.  Act,  1876,  s.  14,  and  ante, 
p.  707.  The  survey  is  to  be  made 
before  the  carso'  is  put  on  board. 
The  owner  or  (£arterer,  if  dissatisfied 
with  the  report  of  the  surveyors,  may 
require  the  emigration  officer  or  chief 
officer  of  customs  to  appoint  three  other 
surveyors  to  survey  the  ship  again  at 
his  expense.  If  thev  report  unani- 
mously that  the  ship  is  seaworthy  and 
fit  for  the  voyage  sue  is  to  be  deemed 
to  be  so  for  the  purposes  of  the  Passen- 
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where  a  passenger  oertifloate  has  been  granted  to  a  steamer 
tinder  the  4th  Fort  of  the  Merchant  Shipping  Act,  1854,  and 
remains  in  force,  a  survey  of  her  hull  and  machinery  under 
the  Passengers  Act,  1855,  is  unnecessary  (g).  Where,  also,  a 
foreign  ship  is  an  emigrant  passenger  steamer,  and  the  Board 
of  Trade  are  satisfied  that  the  ship  has  been  officially  surveyed 
at  a  foreign  port,  and  that  the  requirements  of  the  Passengers 
Acts  are  proved  by  a  foreign  certificate  of  survey  to  have  been 
substantially  complied  with,  any  further  survey  may  be  dispensed 
with  (A). 

By  the  Merchant  Shipping  Act,  1876,  s.  20,  power  is  given 
to  the  Board  of  Trade,  if  satisfied  that  the  food,  space,  accom- 
modation, or  any  other  particular  or  thing  provided  in  an  emi- 
grant passenger  ship  for  any  class  of  passengers,  is  superior  to 
what  is  required  by  the  Passengers  Act,  1855,  and  the  acts 
amending  thoTsame,  to  exempt  such  ship  from  any  of  the  require- 
ments of  those  acts  with  respect  to  these  matters  in  such  manner 
and  upon  such  conditions  as  they  may  think  fit. 

By  sects.  20  to  23  of  the  Passengers  Act,  1855,  the  decks  in 
every  '^emigrant  passenger  ship"  must  be  strongly  and  firmly 
constructed,  in  a  manner  pointed  out  in  the  act,  and  to  the 
satisfaction  of  the  emigration  officer  at  the  port  of  clearance, 
and  there  must  be  a  height  of  six  feet  between  them.  The 
berths  must  be  of  specified  dimensions,  securely  constructed,  and 
not  overcrowded ;  the  single  men  must  be  berthed  in  a  separate 
compartment  of  the  ship  or  in  separate  rooms ;  no  more  than 
one  person  (unless  in  the  case  of  married  persons,  or  women 
and  children  under  twelve)  may  be  placed  in  the  same  berth ; 
and  no  berths  which  have  been  occupied  may  be  taken  down 
within  forty-eight  hours  after  the  arrival  of  the  ship  at  her  port 


gers  Act,  1855.  See  also  B.  11  of  the 
Passengers  Act,  1855,  and  infruy  p.  73 1 , 
as  to  the  certificate  of  clearance  for 
the  ship  and  the  appeal  to  a  Conrt  of 
Survey  in  certain  cases  where  it  is  re- 
fused. If  any  passenger  ship  touches 
at  a  port  in  the  United  Kingdom  after 
having  sustained  anydamage,  she  must 
be  effectually  repaired,  and  a  certificate 
of  seaworthiness  and  fitness  must  be 
obtained  before  she  can  sail  again.  See 
B.  60.  As  to  the  fees  chargeable  by 
the  surveyors,  which  are  to  be  paid  to 


a  mercantile  marine  8ni)erintendent, 
and  to  be  carried  to  the  Consolidated 
Fund,  see  the  M.  S.  Act,  1872,  s.  15, 
and  the  M.  S.  Act,  1873,  s.  30,  and 
Sohed.  III. ;  theM.  S.  Act,  1876,  b.  39, 
and  Appendix,  '  *  Forms, '  *  No.  66.  The 
power  to  detain  unsafe  ships,  which 
applies  to  aU  British  ships  and  oertain 
foreign  ships,  has  already  been  notioed, 
aniff  pp.  30 — 37. 

(ff)  See  the  M.  S.  Act,  1876,  b.  18; 
and  ante^  p.  709. 

(A)  The  M.  S.  Act,  1876,  s.  19. 
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of  final  discharge,  unless  all  the  passengers  have  voluntarily 
quitted  the  ship  before  that  time  (t). 

By  sects.  24  and  25  of  this  act,  in  all  ''  emigrant  passenger  Hospital,  &o. 
ships "  a  sufficient  space  must  be  set  apart  for  a  hospital  (k) ; 
and  privies,  varying  in  niunber  with  the  number  of  the  pas* 
sengers,  must  be  fitted  up  on  each  side  of  the  ship. 

By  sect.  26,  no  ^'  emigrant  passenger  ship  "  can  clear  out  or  Supply  of 
proceed  to  sea  without  such  provision  for  affording  light  and  air  ^  ^"' 

to  the  passenger  decks  as  the  emigration  officer  may  require. 
If  there  are  a  himdred  passengers  on  board,  a  proper  ventilating 
apparatus  must  be  carried.  The  passengers  must  be  allowed  to 
have  the  free  and  unimpeded  use  of  the  hatchways  situated  over 
their  portion  of  the  ship,  and  over  each  hatchway  a  booby  hatch 
must  be  erected,  or  such  other  covering  as  may,  in  the  opinion 
of  the  emigration  officer,  afford  the  greatest  amount  of  light, 
air,  and  protection  from  wet. 

The  following  are  the  regulations  of  the  Passengers  Act,  1855,  RegnlaUoiis 
as  to  the  carrying  by  emigrant  passenger  ships  of  boats,  life-  liie-buoys,' 
buoys,  anchors  and  fire  engines  (/) : —  *°* 

By  sect.  27,  every  "  emigrant  passenger  ship  "  must  carry 
throughout  the  voyage  boats  according  to  the  following 
scale: — 

Two  boats  for  every  ship  of  less  than  200  tons ; 
Three  boats  for  every  ship  of  200  and  less  than  400  tons ; 
Four  boats  for  every  ship  of  400  and  less  than  600  tons ; 
Five  boats  for  every  ship  of  600  and  less  than  1,000  tons ; 
Six  boats  for  every  ship  of  1,000  and  less  than  1,500  tons ; 
Seven  boats  for  every  ship  of  1,500  tons  and  upwards.     No 
"  emigrant  passenger  ship,"  however,  is  required  to  carry 
a  greater  number  of  boats  than  are  sufficient,  in  the  judg- 
ment of  the  emigration  officer  at  the  port  of  clearance,  to 
carry  all  the  persons  on  board  of  the  ship  {m). 

(i)  No  port  of  any  berth  may  be  'water-closcts  under  the  poop,  or  on  the 

placed  witnin  nine  inches  of  any  water-  npper  deck ;  see  s.  25. 

clofiet  erected  in  the  between-dcdrs ;  (/)  See  anU,  pp.  G99,  700,  as  to  the 

see  B.  21  of  the  Passengers  Act,  1865.  requirements  of  the  If.  B.  Act,  1854, 

{k)  This  space  must  be  under  the  on  this  subject. 


poop,  or  in  the  round-house,  or  a  deck-  (m)  The  boat  scale  sanctioned  by  the 

house,  or  on  the  upper  passenger  deck.       Board  of  Trade  will  be  found  in  the  Ap- 
It  must  also  be  supplied  wi&  proper      pendix  '*  Forms,*' Ko.  33,  p.  ccccxxviii, 


beds,  bedding,  and  utensils ;  see  s.  24.      and  see  also  the  M.  S.  Act,  1876,  s.  20 
Where  as  many  as  fifty  female  passen-       {svprOf  p.  722). 
gers  are  carried  there  must  be  two 
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By  the  same  section,  one  of  these  boats  must  be  a  long  boat 
and  one  must  be  properly  fitted  as  a  life-boat.  They  must  be 
of  a  suitable  size  and  description,  to  be  approved  of  by  the  emi- 
gration officer  at  the  port  of  clearance.  They  must  be  sear 
worthy,  properly  supplied  with  all  requisites,  and  kept  clear  for 
immediate  use.  Every  "  emigrant  passenger  ship  "  proceeding 
southward  of  the  equator  must  carry  two  chronometers,  and  at 
least  one  if  proceeding  northward  of  the  equator.  There  must 
be  also  on  board  of  all  ^'  emigrant  passenger  ships"  three  steering 
compasses  and  one  asdmuth  compass,  four  properly-fitted  life- 
buoys, some  adequate  means  for  making  night  and  fog  signals, 
a  fire-engine,  and  not  less  than  three  bower  anchors  with  cables, 
to  be  approved  of  by  the  emigration  officer.  Every  **  emigrant 
passenger  ship"  must  alBO  be  provided  to  the  satisfaction  of  the 
Board  of  Trade  with  means  of  making  the  distress  signals 
specified  in  the  first  schedule  to  the  Merchant  Shipping  Act, 
1873,  or  in  any  rules  substituted  therefor,  and  with  a  proper 
supply  of  lights  unextinguishable  in  water,  and  fitted  for  attach- 
ment to  life-buoys  (o). 

It  was  provided  by  sect.  29  of  the  Passengers  Act,  1855,  that 
no  emigrant  passenger  ship  should  be  allowed  to  dear  out  or 
proceed  to  sea  with  any  horses,  cattle,  gunpowder,  vitriol,  luoifer 
matches,  guano,  or  green  hides  on  board,  bb  cargo,  or  with  any 
other  article  on  board,  whether  as  cargo  or  ballast,  which  was 
deemed  by  the  emigration  officer  at  the  port  of  clearance  likely 
to  endanger  the  health  or  lives  of  the  passengers,  or  the  safety 
of  the  ship.  It  was  also  provided  by  that  section  that  no  part 
of  the  cargo  or  stores,  or  of  the  passengers'  l^g^e,  should  be 
carried  on  the  upper  deck,  or  on  the  passengers'  decks,  unless  in 
the  opinion  of  the  emigration  officer  it  was  so  placed  as  not  to 
impede  the  light  or  the  ventilation,  or  to  interfere  with  the 
comfort  of  the  passengers ;  nor  unless  it  was  stowed  to  his  satis- 
faction (p). 


(o)  The  M.  S.  Act,  1876,  s.  21,  and 
9upray  p.  702.  The  sectioii  uses  the 
words  **  emigrant  ship,"  but  emigrant 
ship  when  used  in  the  M.  S.  Act,  1876, 
is  defined  by  sect.  14  of  the  act  to  mean 
a ' '  passenger  ship' '  within  the  meaning 
of  the  Passengers  Act,  1855,  that  is,  an 
emigrant  passenger  ship. 

(p)  By  the  same  section,  the  space 
BO  occupied  is  (unless  occupied  by  pas- 


sengers* lugffage)  to  be  ezoluded  in 
calculating  the  space  by  which  the 
number  of  passengers  is  regulated.  Be- 
fore the  passing  of  the  Passengers  Act, 
1862,  no  part  of  the  cargo  could  be 
stowed  in  the  between-dedra.  But  it 
was  found  when  the  cargo  oonsiBted  d 
heavy  articles,  that  inoonvenienoe  and 
danger  resulted  from  its  being  com- 
pulsory to  stow  the  whole  of  it  below. 
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These  provisions  have,  however,  been  modified  as  to  horses 
and  oattle  by  the  Passengers  Act,  1863.  That  act  provides  by 
sect.  8,  that,  notwithstanding  the  prohibition  contained  in  the 
earlier  act  in  this  respect,  horses  and  oattle  may  be  carried  as 
cargo  in  "emigrant  passenger  ships,"  subject  to  the  following 
conditions  :— 

(1.)  The  animals  may  not  be  carried  on  any  deck  below  the  Conditions 
deck  on  which  passengers  are  berthed,  nor  in  any  com-  horses  and 
pjurtment  in  which  passengers  are  berthed,  nor  in  any  cattle  maybe 
adjoining  compartment,  except  in  ships  built  of  iron,  and 
of  which  the  compartments  are  divided  off  by  water- 
tight bulkheads  extending  to  the  upper  deck. 

(2.)  Clear  space  on  the  spar  or  weather  deck  must  be  left  for 
the  use  and  exercise  of  the  passengers,  at  the  rate  of  at 
least  ten  superficial  feet  for  each  statute  adult. 

(3.)  No  greater  number  of  passengers  may  be  carried  than  in 
the  proportion  of  fifteen  to  every  one  himdred  tons  of 
the  registered  tonnage. 

(4.)  In  emigrant  passenger  ships  of  less  than  five  hundred 
tons  registered  tonnage  not  more  than  two  head  of  large 
cattle  may  be  carried,  nor  in  emigrant  passenger  ships  of 
larger  tonnage  more  than  one  additional  head  of  such 
oattle  for  every  additional  two  hundred  tons  of  the  ship's 
registered  tonnage,  nor  may  more  in  all  be  carried  in  any 
emigrant  passenger  ship  than  ten  head  of  such  cattle  {q). 

(5.)  Proper  arrangements  must  be  made,  to  the  satisfaction 
of  the  emigration  officer  at  the  port  of  clearance,  for  the 
housing,  maintenance,  and  cleanliness  of  the  animals,  and 
for  the  stowage  of  the  fodder. 

(6.)  Not  more  than  six  dogs,  and  no  pigs  or  male  goats,  may 
be  conveyed  as  cargo  in  any  emigrant  passenger  ship. 

The  Act  of  1855  has  also  been  amended  by  the  Passengers  Carriage  of 
Act,  1870 ;  by  sect.  3  of  which  any  one  of  her  Majesty's  Secre*  mmta^ 
taries  of  State  may,  by  order  under  his  hand,  authorize  the  stores. 


See  anUyV'  697,  where  the  provisions 
of  the  M.  S.  Act,  1873,  and  of  the 
Explosive  Sabetances  Act  and  the 
Petroleum  Acts,  as  to  the  carrying  of 
dang^rons  goods,  are  noticed. 

{q)  The  term  ** large  cattle"  include 
botii  sexee  of  homed  cattle,  deer,  horses 
and  asses.    Four  sheep  of  either  sex,  or 


four  female  ^ats,  are  equivalent  to  and 
maj  be  earned  in  lieu  of  one  head  of 
larg^  cattle.  For  any  breach  of  the 
regulations  contained  in  this  section, 
the  owner,  charterer  and  master  are 
liable  to  a  penalty  not  exceeding  100/, 
and  not  lese  thf^  $/, 
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carriage  as  cargo  in  any  "  emigrant  passenger  ship  "  (subject  to 
such  conditions  and  directions  as  may  be  specified  in  the  order) 
of  naval  and  military  stores  for  the  public  service.  The  order 
must  be  addressed  to  the  emigration  officer  at  the  port  of  clear- 
ance, be  countersigned  by  him,  and  be  delivered  to  the  master  of 
the  emigrant  passenger  ship  to  which  it  refers,  and  by  him  to 
the  chief  officer  of  customs  at  the  port  where  the  stores  are 
discharged  (r). 

Bnpplyof  By  sects.  31,  33,  34  and  35  of  the  Passengers  Act,  1855, 

water!"  ^^  ^  provided,  that  in  every  "emigrant  passenger  ship"  sweet 

and  wholesome  provisions  and  pure  water,  in  proper  casks,  must 
be  properly  stowed  on  board  in  sufficient  quantities  to  allow 
during  the  whole  of  the  voyage  of  a  regular  supply  which  is 
fixed  by  the  act  (a).  By  sect.  30,  the  length  in  time  at  which 
different  voyages  are  to  be  computed,  for  the  purposes  of  the 
act,  is  also  fixed  (t) ;  and  by  sect.  50,  any  "  emigrant  passenger 
ship"  putting  back  after  having  been  to  sea,  or  being  detained 
in  port  more  than  seven  days  after  clearance,  must  renew  this 
supply  (w). 

It  is  provided  by  sect.  34  of  this  act,  that  where  "  emigrant 
pasenger  ships  "  are  intended  to  call  at  a  place  in  the  course  of 
the  voyage  for  the  purpose  of  watering,  and  the  voyage  is  thus 
to  be  performed  in  portions,  and  an  engagement  to  that  effect 
is  inserted  in  the  bond,  to  be  given  to  the  crown,  as  hereinafter 
mentioned  (f),  it  is  allowable  to  carry  a  supply  of  water  suffi- 
cient only  for  the  computed  length  of  the  voyage  to  that  place. 
Begulations  are  contained  in  the  statute  to  secure  the  actual 


(r)  33  &  34  Viot.  o.  96,  8.  3,  Appen- 
dix, p.  ccozi. 

(«)  The  directions  as  to  the  size  and 
description  of  the  casks  to  be  passed 
by  the  emigration  officers,  which  have 
been  issued  by  the  emigration  commis- 
sioners,  will  be  found  in  the  Appendix, 
"Forms,"  No.  35,  p.  ocooxxx. 

(t)  The  Board  of  Trade  are  em- 
powered to  alter  this  table  from  time 
to  time.  See  the  Passengers  Act, 
1865,  s.  30,  and  the  K.  S.  Act,  1872, 
8.  5.  The  Emigration  GommissioneFs 
issued,  under  the  prorisions  of  the 
30th  section  of  the  former  act,  a  notice 
which  is  still  in  force,  dated  4th  June, 
1864  (published  in  the  London  G^ette 
of  the  7Ui  June),  reducing,  by  eight 
days,  the  leugth  of  voyage  to  North 


America  for  steamers  capable  of  steam- 
ing at  a  rate  of  not  less  than  ten  sta- 
tute miles  an  hour.  The  declared 
Toya^,  therefore,  now  is,  for  steamers 
cleanng  between  the  1 6th  January  and 
14  th  October,  industve,  thirty-two 
days;  and  between  the  16Ui  October 
and  16th  January,  inolusiTe,  thirtr- 
seyendays.  See  Appendix,  p.  dxxxTiii^ 
note  (A).  The  computed  lengths  of  the 
voyages  are  different  with  respect  to 
saUing  vessels  and  vessels  prop^led  by 
steam  engines  of  a  certain  power. 

(u)  See,  as  to  the  certificate  of  clear- 
ance required  in  such  case,  s.  60,  and 
the  M.  S.  Act,  1876,  s.  14,  and  tM/m, 
p.  731. 

{v)  See  m/rff,  p.  730. 
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calling  of  the  vessel  at  the  plaoe  intended,  and  water  casks  must 
be  carried  which  are  sufficient  to  contain  the  quantity  of  water 
required  for  the  longest  portion  of  the  voyage. 

By  sect.  31,  the  provisions  and  water  must  be  approved  of  by 
the  emigration  officers,  who  must  also  ascertain  that  there  is  on 
board  an  ample  supply  of  wholesome  provisions  and  pure  water 
for  the  victualling  of  the  crew,  and  of  the  other  persons,  not 
passengers,  who  are  carried  in  the  ship.  These  officers  may 
reject  and  mark  provisions  and  water  not  of  a  good  quality  or 
condition,  and  may  direct  the  stores  to  be  re-landed  and  the 
water  emptied  (w). 

By  sects.  31  and  32,  if  a  clearance  is  obtained  for  any  "  emi- 
grant passenger  ship "  not  properly  stored,  or  if  rejected  pro- 
visions are  re-shipped  in  the  same  or  any  other  "emigrant 
passenger  ship,"  heavy  penalties  are  incurred. 

By  sect.  59,  the  Queen  may  by  Order  in  Council  prescribe  Water 

.1* .  1  Til* 

rules  and  regulations  for  permitting  the  use  on  board  of  "  emi-  ^^^f  *^' 
grant  passenger  ships  "  of  an  apparatus  for  distilling  water,  and 
for  defining  in  such  cases  the  quantity  of  fresh  water  to  be 
carried  in  tanks  or  casks  for  the  passengers  (x). 

By  sect.  28  of  this  act,  it  is  provided,  that  every  emigrant  Complement 
passenger  ship  must  be  manned  with  an  efficient  crew  for  the  jl^^** 
intended  voyage,  to  the  satisfaction  of  the  officer  from  whom  a  ships, 
clearance  is  demanded.     The  strength  of  the  crew  must  not  be 
diminished  or  any  of  the  men  changed  when  once  passed  by  the 
officer,  without  his  consent  in  writing  or  that  of  the  mercantile 
marine  office  superintendent  (y). 

By  sects.  38  and  39  of  this  act,  in  every  "  emigrant  passenger  Passenffen' 

steward  and 

{w)  By  s.  102  of  the  act,  similar  to  them  in  quality.    See  s.  31.  oook. 

iBsuee  of  pure  water  and  good  provi-  (x)  See  an  Order  in  Goandl  for  this 

sions  must  be  made  hj  the  master  purpose,  dated  28  June,  1875,  Appen- 

of  every  ''ship"  bringing  passengers  oix,  "Orders  in  Council, "  p.  64.    As 

into  the  United  Kingdom  from  any  to  the  necessity  of  carrying  a  oerti^ 

plaoe  out  of    Europe.       See   aupra,  floated  master  and  certificate  ofiloers, 

p.  718.    The  provisions  are  tested  by  see  tupraf  p.  702. 
the  arbitraiy  selection  of  some  of  the  (y)  By  the  same  section  an  appeal 

barrels,  which  are  bored  through  with    '  in  writing  to  the  Board  of  Trade  is 

an  auger,  so  that  a  fair  sample  may  be  given  to  the  owner  or  charterer  against 

brought  up  and  tasted.    Tne  statute  the  decision  of  the  emigration  officer 

requires,  for  the  purpose  of  preventing  in  this  respect.    The  Board  may  then 

fraud  or  mistake,  that  the  stores  which  appoint  (at  the  expense  of  the  appel- 

are  on  board  for  the  crew,  and  which  lant)  two  other  ofincers  or  persons  to 

consist  of  artidos  of  a  like  description  examine  into  the  matter,  ana  their  de- 

to  those  which  are  to  be  furnished  to  cision  is  conclusive, 
the  passengers,  should  not  be  inferior 
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ship  *'  oarrying  as  many  as  one  himdred  passengers,  there  must 
be  a  passengers'  steward  and  a  passengers'  oook  on  board,  who 
must  be  rated  on  the  ship's  articles  as  such,  and  must  be  approved 
of  by  the  emigration  officers.  There  must  be  two  cooks  if  the 
number  of  statute  adults  exceeds  three  hundred.  They  must 
be  seafaring  men.  A  convenient  place  for  cooking  must  be. set 
apart  on  deck,  and  a  sufficient  cooking  apparatus,  properly 
covered  in  and  arranged  with  a  proper  supply  of  fuel,  must  also 
be  provided. 

By  sect.  40,  in  all  foreign  '^  emigrant  passenger  ships,"  in 
which  one-half  of  the  passengers  are  British  and  the  number  of 
passengers  does  not  exceed  two  hundred  and  fifty,  one  interpreter 
must  be  carried  who  understands  and  speaks  intelligibly  both 
English  and  the  language  spoken  by  the  master  and  crew. 
There  must  be  two  interpreters  where  this  number  of  passengers 
IB  exceeded.  These  provisions  do  not  apply  where  the  master 
and  officers,  or  not  less  than  three  of  them,  understand  English 
and  speak  it  intelligibly  (2). 

By  sect.  41  of  tHe  Passengers  Act,  1855,  every  "emigrant 

passenger  ship  "  must  carry  a  duly  qualified  medical  practitioner 

(rated  on  the  articles)  in  the  following  cases : — 

(1.)  When  the  duration  of  the  voyage  is  to  exceed  eighty 

days  in  the  case  of  sailing  vessels,  and  forty-five  days  in 

that  of  steamers,  and  the  passengers  on  board  exceed 

fifty. 

(2.)  When  the  number  of  persons  on  board  (including  cabin 
passengers,  officers  and  crew)  exceeds  three  hundred  (a). 

of  foreigii  ahipe)  in  the  oountrj  to 
which  me  ship  belongs;  nor,  unless 
his  name  shall  have  men  notified  to 
the  emigration  officer  at  the  port  of 
clearance,  and  shall  not  have  been 
objected  to;  nor,  unless  he  is  proTided 
with  proper  Burffioal  instruments,  to 
the  satismction  of  the  officer.  Where, 
however,  the  majoritj  of  the  pas- 
sengers in  any  <*  emigrant  passenger 
ship  "  for  as  many  as  three  hundred) 
are  foreigners,  any  medical  practitioner 
approved  of  by  the  emigration  officer 
may  be  carried.  The  Paseeugera  Act, 
1866,  s.  42.  In  the  case  of  '^emigrant 
passenger  ships"  sailing  from  anv 
British  possession,  the  governor  of  mica 
possession  may  authorizeany  competent 
person  to  act  as  medical  practitioner  on 
board  any  emigrant  passenger  ship  pro- 


(z)  The  stewards  and  intezpreters 
must  be  employed  exclusively  in  at- 
tendance upon  Ule  passengers,  and  may 
not  assist  m  workmg  the  ship.  The 
Fasseuffers  Act,  1866,  ss.  38,  40. 

(a)  tfnder  an  Order  in  Council  made 
under  the  69th  section  of  the  Pas- 
sengers Act,  1866  (see  iM/ra,  p.  732), 
a  medical  officer  is  to  be  carried  on 
board  every  emigrant  passenger  ship 
carrying*  more  than  fifty  passengers. 
See  Appendix,  **  Orders  in  Council," 
p.  64.  See  also  the  M.  S.  Act,  1864, 
s.  230,  and  supra,  p.  207.  By  s.  42  of 
the  Passengers  Act,  1866,  no  medical 
man  is  duly  qualified,  within  the  mean- 
ing of  that  act,  unless  he  is  entitled 
to  practise  as  a  physician,  surgeon 
or  apothecary  in  some  part  of  her 
Majesty's  dominions,  or  (in  the  case 
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Another  requisite  before  any  '^  emigrant  passenger  ship  "  may  Medical  in- 
clear  out  or  proceed  to  sea  is  the  medical  inspection  of  the  passen-  SiweMOTB 
gers  aad  crew,  and  of  the  medicines  and  medical  stores  on  board.  ^^  .c^w  and 

The  owner  or  charterer  is  bound  by  sect.  43  of  the  Passengers  gtores. 
Act,  1855,  to  provide  an  adequate  supply  of  medicines, 
medical  comforts,  instruments,  and  disinfecting  fluid  or  agent 
for  the  intended  voyage  (b) ;  and  by  sect.  44,  before  the  clear- 
ance the  emigration  officer  must,  if  it  be  possible,  cause  an 
inspection  to  be  made  of  these  medicines  and  other  matters, 
and  also  of  all  the  passengers  and  crew,  by  a  medical  practi- 
tioner appointed  by  him  (c). 

By  sect.  45  of  the  Passengers  Act,  1855,  if  the  emigration  officer  Landing  of 
is  satisfied  that  any  person  on  board  or  about  to  proceed  on  board  |J^^l^' 
is  by  reason  of  sickness  unfit  to  proceed,  or  is  for  any  reason  likely 
to  endanger  the  health  or  safety  of  the  other  persons  on  board, 
he  may  prohibit  the  embarkation,  or  require  the  person  in  ques- 
tion to  be  re-landed.  The  officer  may  also,  if  he  deem  it 
necessary,  require  all  or  any  of  the  passengers  to  be  re-landed 
for  the  purification  of  the  ship  or  otherwise.  The  observance 
of  these  provisions  is  enforced  by  heavy  penalties  (rf).  By 
sect.  46,  passengers  so  re-landed  and  who  are  not  afterwards 
re-embarked  may  recover  simimarily  all  the  passage  money 
which  they  have  paid  from  the  person  to  whom  it  has  been 
paid,  or  from  either  the  owner,  charterer,  or  master,  at  their 
option,  or  at  that  of  the  emigration  officer.  By  sect.  47,  the 
master  is  bound,  in  these  cases,  to  find  subsistence  money  for 
every  statute  adult  at  the  rate  of  la.  6d.  a  day  until  the  pas- 
sengers are  re-embarked,  or  decline,  or  neglect  to  proceed,  or 
their  passage  money  is  returned. 

By  sect.  11  of  the  Passengers  Act,  1863,  the  provisions  of 
sect.  46  of  the  Passengers  Act,  1855,  are  extended  to  cabin 
passengers  landed  on  account  of  sickness,  and  it  is  provided  that 
the  passage  money  of  all  passengers  so  landed  may  be  recovered 


ceeding  on  a  oolonial  Toyage  within  the 
act.  The  Passengers  /Let,  1855,  s.  98. 
The  Kedical  Act,  1858  (21  &  22  Vict. 
0.  90),  B.  36,  prohibits  any  person  not 
qualified  as  required  bjthat  act  holding 
any  appointment  as  a  medical  officer 
on  emigrant  or  other  vessels,  but  pro- 
vides that  nothing  in  that  act  shaU  ex- 
tend to  alter  or  repeal  any  of  the  pro- 
visions of  the  Passengers  Act,  1855. 
See  ante,  p.  207»note  (g), 

{b)  For  the  scales  of  medicines  and 
medical  stores  authorized  under  this 


section  see  Appendix,  '*  Forms,"  Nos. 
36,  37,  pp.  ccccxxxi,  ccocxxxiv. 

{e)  See  also  sect.  50  as  to  the  certi- 
ficate of  clearance  required  where  shxpa 
are  detained  in  port  or  put  back  to 
intermediate  ports.  See  aUio  the  K.  8. 
Act,  1876,  s.  14. 

(d)  When  any  persons  are  re-landed 
under  these  provisions,  any  members 
of  the  family  who  cannot  be  properly 
separated  from  these  persons  must  also 
be  relanded.  The  Passengers  Act, 
B.  45. 
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in  the  manner  pointed  out  by  the  last-mentioned  aot,  upon  the 
deliveiy  up  of  their  contract  tickets,  and  notwithstanding  the 
ship  may  not  have  sailed ;  in  the  case  of  cabin  passengers,  how- 
ever, only  one-half  of  the  passage  money  is  recoverable. 

Exeoation  Before  any  "  emigrant  passenger  ship"  can  clear  out  or  proceed 

Oro^ni.  to  sea  it  is  necessary  (by  sects.  11  and  63  of  the  Passengers  Act, 

1855)  that  a  bond  to  the  Crown  in  the  sum  of  2,000/.  should  be 
entered  into  by  the  master,  together  with  the  owner  or  charterer 
(or  in  the  absence  of  the  owner  or  charterer,  or  if  the  master  is 
the  owner  or  charterer,  together  with  a  surety)  to  secure  obedience 
to  the  act,  and  to  all  orders  and  regulations  made  in  order  to 
carry  it  into  execution.  This  bond  must  also  be  conditioned  that 
the  ship  is  in  all  respects  seaworthy,  and  that  all  penalties  in- 
curred under  the  act  shall  be  duly  paid ;  and  where  the  ship  is  a 
foreign  one  proceeding  to  any  of  the  British  possessions  abroad, 
a  statement  must  be  inserted  in  the  condition  of  the  bond  that 
the  master  will  submit  himself,  as  if  he  were  a  British  subject, 
to  the  British  tribunals  abroad  having  power  to  adjudicate  on 
ProYuion  ofPences  committed  against  the  act.  By  sect.  17  of  the  Fas- 
raidea^^.  scngers  Act,  1863,  it  is  provided,  that  in  the  case  of  "  emigrant 
passenger  ships"  of  which  neither  the  owners  nor  the  charterers 
reside  in  the  United  "Kingdom  the  bond  must  be  for  the  sum 
of  5,000/.,  and  must  contain  an  additional  condition  that  the 
obligors  shall  be  liable  to  the  Crown  for  all  expenses  incurred  under 
the  Passengers  Acts  in  rescuing,  maintaining,  or  forwarding  to 
their  destination  passengers  who  by  reason  of  shipwreck,  or  any 
other  cause  except  their  own  neglect  or  default,  are  not  conveyed 
to  their  intended  destination  by  the  owners  or  charterers  (</). 

In  order  to  facilitate  the  enf orpement  of  these  bonds  in  the 
British  colonies,  in  the  case  of  '^  emigrant  passenger  ships  "  pro- 
ceeding to  the  Queen's  possessions  abroad,  it  is  provided  by  sect. 
64  of  the  Passengers  Act,  1855,  that  counterparts  of  them  may 
be  certified  by  the  chief  officers  of  customs  at  the  ports  of  clear- 
ance, and  sent  to  the  colony,  where  they  are  receivable  in  evidence 
without  further  proof  of  their  execution  {e). 


{d)  See  as  to  the  form  of  these  bondfl, 
AppencUz,  No.  34,  p.  ococxxii.  Thej 
maJst  be  executed  in  duplicatei  and  are 
not  liable  to  stamp  duty ;  see  s.  63  of 
the  Passengers  Act,  1866.  In  the  ab- 
sence of  any  agreement  to  the  contrary, 
the  owner  in  the  person  ultimately 
liable  in  respect  of  any  default  in  com- 
plying with  the  regulations  of  the  act. 


See  6.  65. 

{e)  These  bonds  cannot  be  saed  on  in 
the  colony  after  the  expiration  of  three 
months  from  the  arrival  of  the  ship 
there,  nor  in  the  United  Kingdom  after 
twelve  months  from  the  return  of  the 
ship  and  master.  The  Passengers  Act, 
1855,  B.  64. 


v^ 
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By  sect.  11  of  the  Passengers  Act,  1855,  no  ship  fitted  or  Onntof 
intended  for  the  carriage  of  passengers  as  an  "  emigrant  pas-  2Sl^o?  ^ 
senger  ship  "  can  dear  out  or  prooeed  to  sea  without  a  certifi- 
cate (/)  from  the  emigration  officer  at  the  port  of  clearance  that 
the  requirements  of  the  act  have  been  complied  with,  and  that 
the  ship  is  seaworthy,  in  safe  trim,  and  in  all  respects  fit  for  the 
voyage,  and  that  the  passengers  and  crew  are  in  a  fit  state  to 
proceed,  nor  until  the  master  has  joined  in  executing  a  bond  to 
the  Crown,  as  above  mentioned  (^).  A  corresponding  certificate 
must  be  given  if  the  ship  is  detained  in  port  more  than  seven 
days,  or  aiter  sailing  puts  into  an  intermediate  port  (A). 

By  the  14th  section  of  the  M.  S.  Act,  1876,  an  appeal  against 
the  refusal  of  either  of  these  certificates  is  given  to  the  Court  of 
Survey  of  the  port  or  district  where  the  ship  for  the  time  being 

is(0. 

By  sect.  13  of  the  Passengers  Act,  1863,  if  any  "  emigrant 
passenger  ship  "  clears  out  or  proceeds  to  sea  without  the  mas- 
ter's having  first  obtained  the  certificate  of  clearance,  or  having 
joined  in  the  bond  above  mentioned,  or  if  any  such  ship,  after 
having  put  to  sea,  puts  into  any  port  or  place  in  the  United 
Kingdom,  and  leaves  or  attempts  to  leave  it  with  passengers 
on  board  without  having  obtained  the  certificate  of  clearance 
necessary  in  such  a  case,  the  ship  is  forfeited  to  the  Crown; 
and  in  these  cases  the  ship  may  be  seized  by  any  officer  of 
customs  if  found  within  two  years  from  the  commission  of  the 
offence  in  any  part  of  the  Queen's  dominions  (k). 

'(/)  The  form  of  the  oertificate  now 
in  use  is  printed  in  the  Appendix, 
"Forms,"  Wo.  31,  p.  ccccxix. 

M  This  section  gives  to  the  owner 
or  cnarterer  a  power  of  appealing  to 
the  Board  of  Irade  against  a  refusal 
to  grant  this  certificate. 

The  string^t  provision  whereby  no 
emigrant  passeng^  is  allowed  to 
clear  without  a  dearance  certificate, 
was  introduced  for  the  first  time  hj 
the  Passengers  Act,  1862.  Its  object 
was  to  put  a  stop  to  a  practice,  of 
which  there  had  been  recent  instances, 
of  foreign  vessels  proceeding  to  sea 
without  a  clearance  when  required  to 
comply  with  the  regulations  of  the 
emigration  officers.  Under  the  earlier 
system  there  was  no  adequate  punish- 
ment in  these  oases,  for  if  a  bond  had 
been  g^ven  by  the  master,  it  could  only 
be  enforced  against  him  personalljr, 
and  this  remedy  was  of  no  effect  if 
the  ship  was  sent  back  to  England 


with  a  different  master.  As  to  the 
power  given  to  her  Majesty  by  Order 
in  Council  to  prohibit  emigration  from 
an^  port  where  an  epidemic  disease 
exists,  see  the  Passengers  Act,  1856, 
s.  69,  and  i»/>a,  p.  733. 

(A)  A  fresh  certificate  is  required 
when  any  additional  passenger  is  taken 
on  board  after  thepassenger  lists  have 
been  delivered.  Ijie  Passengers  Act, 
1865,  8.  17.  See  the  Passengers  Act, 
1855,  B.  50.  See  also  supra,  pp.  722, 
note  (O,  726. 

(t)  No  appeal,  however,  is  allowed 
where  the  person  appointed  to  make 
the  survey  for  the  purpose  of  the  cer- 
tificate which  has  been  refused  has,  on 
a  requisition  by  the  owner,  been  ac- 
companied on  the  survey  by  some 
person  appointed  by  the  owner,  and 
such  two  persons  have  agreed  on  the 
survey.  See  the  K.  S.  Act,  1 876,  s.  14, 
and  an/0,  pp.  706,  707. 

{k)  This  seoton  is  substituted  for 
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ProTiflions 
relating  to 
emigrant 
■hipa  after 
dearanoe. 


Equipment 
dunng  the 
Toyage. 


Begnlations 
for  preserving 
order,  &c. 
imder  Orders 
in  Council. 


No  action  will  lie  against  an  emigration  officer  who  in  the 
exercise  of  a  bond  fide  discretion  refuses  to  give  a  clearance  cer« 
tificate,  under  the  belief  that  the  vessel  is  so  deeply  laden  as  to 
endanger  the  ship  and  passengers,  although  none  of  the  articles 
taken  on  board  are  prohibited  by  the  Passengers  Acts  (/). 

The  Passengers  Act,  1855,  contains  also  numerous  provisions 
for  promoting  the  safety,  comfort,  and  health  of  the  passengers 
of  emigrant  passenger  ships  during  the  voyage.  Some  of  these 
provisions  have  been  modified  by  the  Passengers  Act,  1863,  and 
they  are  shortly  as  follows: — 

The  statutory  regulations  as  to  the  boats  which  every  emigrant 
passenger  ship  must  carry,  and  the  manner  in  which  she  must 
be  equipped  in  other  respects,  have  already  been  mentioned  (m). 

By  sect.  59  of  the  Passengers  Act,  1855,  the  Queen  in  Council 
is  empowered  to  make  regulations  for  the  following  purposes : — 

(1.)  For  preserving  order,  promoting  health  and  securing 
cleanliness  and  ventilation  on  board  of  "  emigrant  pas- 
senger ships "  proceeding  from  the  United  Kingdom  to 
any  port  or  place  in  the  Queen's  possessions  abroad  (n). 

(2.)  For  permitting  the  use  on  board  of  "emigrant  pas- 
senger ships  "  of  an  apparatus  for  distilling  water,  and 
for  defining  in  these  cases  the  quantity  of  fresh  water  to 
be  carried  in  tanks  or  casks  for  the  passengers  (c^). 

(3.)  For  prohibiting  emigration  from  any  port  at  any  time 
when  choleraic  or  any  epidemic  disease  may  be  generally 
prevalent  in  the  United  Kingdom  or  any  part  of  it,  or 
for  reducing  the  number  of  passengers  allowed  to  be  car- 
ried in  "  emigrant  passenger  ships  "  generally,  or  from 
any  particular  ports  under  the  provisions  of  the  act. 

(4.)  For  requiring  duly  qualified  medical  practitioners  to  be 
carried  in  "emigrant  passenger  ships,"  in  cases  where 


8. 12  of  the  FaasengerB  Act,  1865,  -which 
isrepeoledbTthe  Passengers  Act,  1863, 
s.  12.  See  also  s.  60  of  the  Passengers 
Act,  1866.  The  ship  may  be  released 
by  an  order  from  the  Board  of  Trade, 
on  pajrment  of  any  sum  not  exceeding 
2,000/.,  which  tie  board  may  specify 
in  writing.  The  Passengers  Act,  1863, 
s.  13,  and  the  M.  S.  Act,  1872,  s.  7. 

(/)  Steely.  Schomherg,  4  E.  &  B.  620, 
which  was  a  decision  upon  the  Passen- 
gers Act,  1862. 

(m)  See  supra^  p.  723. 

(»)  The  Orders  in  Council  now  in 


force  relating  to  this  subject,  which 
were  issued  on  the  3rd  of  Februaiy, 
1863,  and  the  7th  January,  1864,  will  be 
found  in  the  Appendix,  pp.  60-— 63. 
The  former  of  ihese  Orders  in  Council 
only  applies  to  emigrant  passenger 
ships  proceeding  to  Victoria,  and  hav- 
ing on  board  more  than  ten  unprotected 
female  passengers.  Before  tne  pass- 
ing of  the  Passengers  Act,  1865,  an 
Order  in  Council,  dated  the  16tii  Oc- 
tober, 1862,  was  in  force  under  the 
Passengers  Act,  186?. 

(o)  See  9upra,  p.  727,  note  (r;. 
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they  would  not  be  required  to  be  carried  under  the  pro- 
visions of  the  act  (^). 
By  sects.  60  and  61  of  the  Passengers  Act,  1855,  the  medicsd 
practitioner  on  board  (aided  by  the  master),  or  the  master  alone, 
if  there  is  no  medical  man  on  board,  is  bound  to  exact  obedience 
to  all  such  regulations  as  may  be  prescribed  under  the  powers 
of  the  last-mentioned  section  to  be  observed  on  board  emigrant 
passenger  ships.  Abstracts  of  the  act  and  of  the  regulations 
must  be  posted  up  on  board,  and  any  infringement  of  them,  or 
obstruction  to  their  execution,  and  any  riotous  or  insubordinate 
conduct,  or  offence  against  any  of  the  provisions  of  the  act, 
may  be  punished  by  fine  and  imprisonment  on  a  conviction  before 
two  justices.  Any  person  defacing  or  displacing  the  abstracts  is 
also  liable  to  a  fine  (q). 

By  sect.  35  of  the  Passengers  Act,  1856,  a  fixed  supply  of  Issue  of  pio- 
water  and  provisions  must  be  furnished  by  the  master  of  every  ™J^rf 
'^  emigrant  passenger  ship  "  to  the  passengers  during  the  voyage, 
and  during  any  detention  in  its  course.  The  water  must  be 
issued  daily,  at  the  rate  of  three  quarts  a  day  to  each  statute 
adult,  exclusive  of  the  quantity  necessary  for  cooking  articles 
issued  in  a  cooked  state. 

The  weekly  scale  of  provisions  for  each  statute  adult,  as  laid  DietarysoaleB. 
down  in  this  act,  is  as  follows : — 


Bread  or  biscuit,  not  inferior  in  lbs.  oz.  lbs.  02. 

quality  to  navy  biscuit  .        .           3    8  3    8 

Wheaten  flour  ....           10  20 

Oatmeal 18  10 

Eice 18  0    8 

Peas 18  18 

Potatoes 2    0  2    0 

Beef 14  14 

Pork 10  10 

Tea 0    2  0     2 

Sugar 10  10 

Salt 0    2  0    2. 

(p)  See  iuprat  p.  728,  note  (a). 

Iq)  Ab  to  how  far  these  proTisionB  as  to  keeping  on  board  a  copy  of  the  act 
apply  to  ahipe  on  colonial  royages,  see  the  PaaBengers  Mi,  1865|  s.  96. 


For  Voyages  not 

ezoeeding  84  Days 

for  Sailing  Veaseb, 

or  60  Days  for 

Steamera. 


For  Voyages 

ezoeediogSl  DavB 

for  Sailing  Vemels, 

or  fiO  Bays  for 
Steamers. 
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For  Voyages  not 

exceeding  84  Dars 

for  Sailing  Vesaeui, 

or  60  Daya  for 

BteamerB. 


.Mufitaxd    .... 
Black  or  white  pepper,  ground 
Vinegar    • 
lime  juice 
Preserved  meat 
Suet 
Baisins 
Butter .     . 


lbs.  oz. 

0    i 

One  gill. 


For  Voyages 

exooeding&l  Days 

for  Sailing  Veaads, 

or  60  Dttys  for 

Steamera. 


lbs. 

oz. 

0 

i 

0 

X 

4 

One 

gilL 

0 

6 

1 

0 

0 

6 

0 

8 

0 

4 

The  following  substitutions  in  the  above-mentioned  scale  are 
allowed  by  this  statute,  at  the  option  of  the  master,  if  the  sub- 
stituted articles  are  mentioned  in  the  contract  tickets  of  the 
passengers: — 

1  lb.  of  preserved  meat       .    for    1  lb.  of  salt  pork  or  beef. 
1  lb.  of  flour  or  of  bread  or  \        / 1 J    lb.    of    oatmeal,  or 
biscuit,  or  ^  lb.  of  beef  or  |  f or  <     1  lb.  of  rice,  or  1  lb. 
of  pork .        .        .        .  /        \     of  peas. 

-     rij    lb.   of    oatmeal,    or 


1  lb.  of  rice. 

i  lb.  of  preserved  potatoes . 

10  oz.  of  currants 

3J  oz.  of  cocoa  or  of  coffee, 

roasted  and  ground 
f  lb.  of  treacle  . 
1  gill  of  mixed  pickles 


(     vice  versd. 
for    1  lb.  of  potatoes. 
8  oz.  of  raisins. 

2  oz.  of  tea. 

for    I  lb.  of  sugar, 
for.  1  gill  of  vinegar. 


These  regulations  have  been  to  some  extent  modified  by  the 
Passengers  Act,  1863.  By  sect:  9  of*  this  act,  the  requirements 
of  sect.  35  of  the  Passengers  Act,  1855,  that  six  ounces  of  lime 
juice  shall  be  issued  weekly  to'  each  statute  adult  on  voyages 
exceeding  eighty-four  days'  duration  in  sailing  "vessels,  or  fifty 
days  in  steamers,  are  confined  to  the  period  when  the  ship  is 
within  the  tropics :  during  the  Other  portions  of  the  voyage  the 
issue  of  lime  juice  may  be  at  the  discretion  of  the  medical 
men,  or  if  there  be  none  on  board,  at  that  of  the  master.    But 
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these  proyisions  must  now  be  read  with  the  enactments  as  to 
lime  juice  contained  in  the  Merchant  Shipping  Act,  1867  (m). 

And  by  sect.  10  of  the  Passengers  Act,  1863,  it  is  provided 
that  in  addition  to  the  substitutions  which  are  allowed  in  the 
dietary  scales  and  which  are  mentioned  above,  soft  bread  baked 
on  board  may,  at  the  option  of  the  master,  be  issued  in  lieu  of 
the  following  articles  in  the  following  proportions : — 

li  lb.  of  soft  bread  may  be  issued  in  lieu  of  1  lb.  of  flour, 

or  of  1  lb.  of  biscuit,  or  of  1 J  lb.  of  oatmeal,  or  of  1  lb. 

of  rice,  or  of  1  lb.  of  peas. 

By  sect.  37  of  the  Passengers  Act,  1855  (as  amended  by 
sect.  5  of  the  M.  S.  Act,  1872),  these  dietary  scales  may  be  varied 
from  time  to  time  by  the  Board  of  Trade  (n),  so  long  as  an 
equivalent  amount  of  wholesome  nutriment  is  secured  (o). 

The  provisions  must  be  issued  (such  of  them  as  require 
cooking  being  properly  cooked)  daily  before  two  in  the  after- 
noon, and  the  first  issue  must  be  made  on  the  day  of  em- 
barkation (ji?).  When  the  passengers  are  divided  into  messes 
the  provisions  must  be  issued  to  the  head  man  of  the  mess  (q). 
These  messes  are  not  (by  sect.  36  of  the  Passengers  Act,  1855) 
to  consist  of  more  than  ten  statute  adults  in  each;  and  the 
members  of  the  same  family  are  (if  it  includes  a  male  adult) 
to  be  allowed  to  mess  separately. 

By  sect.  62  of  the  Passengers  Act,  1855,  no  person  in  any  Prohibition 
"  emigrant  passenger  ship  "  may  directly  or  indirectly  sell  any  ^|^^®  ^^ 
spirits  or  strong  waters  during  the  voyage  to  any  passenger. 

We  have  already  seen  that,  by  sect.  43,  a  proper  supply  of 
surgical  instruments,  medicines  and  disinfecting  fluid,  approved 
of  by  the  emigration  officers,  must  be  also  kept  on  board  (r). 


spirita. 


(m)  See  suprUy  pp.  205,  206  ;  and  as 
to  the  quality  ox  the  lime  jaioe,  seo 
supra, ^,  205. 

(n)  By  the  Passengers  Act,  1855. 
this  duty  was  performed  by  Emigra- 
tion Conrndssioners.  It  is  transferred 
to  the  Board  of  Trade  by  s.  5  of  the 
M.  S.  Act,  1872.  See  also  the  M.  S. 
Act,  1876,  B.  20  (wfpra,  p.  722J. 

(o)  The  Emigration  Commissioners 
in  April,  1856,  issued  a  notice  under 
the  provisions  of  this  section  autho- 
rizing in  certain  specified  cases  the 
issue  of  provision  according  to  a  scale 
differing  from  that  mentioned  above. 
8eeAppendiZ|  p.  ozci,  noto  («). 


(p)  Before  the  passing  of  the  Pas- 
sengers by  Sea  Act,  1852,  there  was  no 
statutory  regulation  requiring  that  the 
food  should  be  issued  cooked.  It  was 
usually  issued  in  this  state  on  the 
Australian  bat  not  on  the  American 
passage.  When  the  weather  was 
bad,  great  confusion,  privatdon,  and 
waste  rcsidted  from  the  food  being 
issued  uncooked. 

(q)  The  Passengers  Act,  1855,  s.  35. 

(r)  See  supraj  p.  729.  The  lists  of 
surgical  instruments  and  mediouies 
issued  by  the  Board  of  Trade  will  be 
found  in  the  Appendix,  **  Forms,'' 
Nos.  36,  37,  pp.  ooooxzzi,  coooxzxiv. 
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Forwaidlng         ProTisioiis  were  oontained  in  sects.  51, 53  and  54  of  the  Pas- 

paMenpn  m  g^j^g^pg  ^^j.^  1855,  with  refetenoe  to  the  forwarding  of  the  paa- 

wpwJc,  and      sengers  of  emigrant  passenger  ships  in  cases  of  wreck,  and  to  their 

sengen  in       maintenance  in  the  meantime ;  and  also  with  reference  to  pas- 

■uoh  cases.      gengers  landed  at  places  other  than  those  at  which  they  had 

contracted  to  land.     These  sections  have,  however,  been  repealed 

by  sect.  12  of  the  Passengers  Act,  1863,  and  the  following 

provisions  have  been  substituted  by  that  act  in  lieu  of  them. 

Where  pas-         By  scct.  14  of  the  Passengers  Act,  1863,  if  any  *^  emigrant 

bronStbaok  pMseuger  ship"  is   wrecked  or  rendered  otherwise  unfit  to 

to  United        proceed  on  her  intended  voyage  while  in  any  port  of  the 

^°™*       United  Kingdom,  or  after  the  commencement  of  the  voyage, 

and  if  the  passengers  or  any  of  them  are  brought  back  to  the 

United  Kingdom,  the  master,  charterer,  or  owner,  must,  within 

forty-eight  hours,  give  a  written  undertaking  to  the  following 

effect  (r). 

If  the  ship  has  been  wrecked  or  rendered  unfit  to  proceed, 
the  undertaking  must  be  that  the  owner,  charterer,  or  master, 
wUI  embark  and  convey  the  passengers  in  some  other  eligible 
ship  to  sail,  within  six  weeks  from  that  date,  to  the  place  for 
which  their  passage  has  been  taken. 

If  the  ship  has  put  into  port  in  a  damaged  state,  the  under- 
taking must  be  that  she  shall  be  made  seaworthy  and  fit  in  all 
respects  for  the  intended  voyage,  and  shall  within  six  weeks 
from  that  date  sail  again  with  her  passengers. 

By  the  same  section,  in  either  of  the  above  cases  the  owner, 
charterer,  or  master  nmst  until  the  passengers  proceed  on  their 
voyage,  either  lodge  and  maintain  them  on  board  in  the  same 
manner  as  if  they  were  at  sea,  or  pay  to  them  subsistence 
money  after  the  rate  of  la.  6d.  a  day  for  each  statute  adult, 
xmless  they  are  maintained  in  any  hulk  or  establishment 
xmder  the  superintendence  of  the  emigration  commissioners,  in 
which  case  the  subsistence  money  must  be  paid  to  the  emigra- 
tion officer.  If  the  substituted  ship  or  damaged  ship  does  not 
sail  within  the  time  prescribed,  or  if  default  is  made  in  any  of 
the  requirements  of  this  section,  the  passengers,  or  any  emigra- 
tion officer  on  their  behalf,  may  recover,  by  summary  process, 
(in  the  manner  provided  in  the  Passengers  Act,  1855)  all  their 
passage  money  from  the  person  to  whom  or  on  whose  account  it 

(r)  The  undertaking  must  be  given  his  absence  to  the  ohief  officer  of  cos- 
to  the  nearest  emigration  officer,  or  in      toms.    The  Passenger  Act,  1S63,  s.  14. 
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has  been  paid,  or  from  the  owner,  charterer,  or  master  at  the 
option  of  the  passengers  or  of  the  emigration  officer  («). 

By  sect.  16  of  the  Passengers  Act,  1863,  if  any  passengers  or  Where  paa- 
oabin  passengers  of  any  ^'  emigrant  passenger  ship  "  find  them-  ^l^^^eise- 
selves,  without  neglect  or  fault  of  .their  own,  at  a  colonial  or  "^A®^*^ 

°  ,    ,  at  destination. 

foreign  place  other  than  that  for  which  the  ship  was  originally 
bound,  or  a/t  which  they  have  (or  the  Board  of  Trade  or  any 
public  officer  or  other  person  on  their  behalf  has)  contracted  that 
they  shall  be  landed,  the  British  local  authorities  may  forward 
them  to  their  destination,  unless  the  master,  within  forty-eight 
hours  of  their  arrival,  gives  a  written  undertaking  to  forward 
them  or  carry  them  to  it  within  six  weeks  and  performs  this 
undertaking  (^).  By  sect..  16,  passengers  who  are  forwarded 
under  these  circumstances  are  not,  however,  entitled  to  the 
return  of  their  passage  money,  or  to  compensation  for  their  loss 
of  passage  under  the  provisions  of  the  earlier  act. 

By  sect.  62  of  the  Passengers  Act,  1855,  it  is  provided  that  if  Where  p««- 
the  passengers  or  cabin  passengers  of  any  ^^  emigrant  passenger  wreoked. 
ship"  are  taken  off  from  the  ship,  or  picked  up  at  sea  from  any 
boat,  raft  or  otherwise,  the  expense  thereby  incurred  may  be 
defrayed  by  one  of  the  secretaries  of  state,  if  they  are  conveyed 
to  any  place  in  the  United  Kingdom,  or  by  the  governor  of  the 
colony,  or  consular  officer,  if  they  are  landed  in  any  English 
colony,  or  in  a  foreign  country. 

By  sect.   16   of    the    Passengers  Act,  1863,  the    expenses  How  ex- 
incurred  by  the  British  authorities  in  the  cases  provided  for  ^^J21^« 
by  sect.  15  of  that  act,  and  by  sect.  52  of  the  Passengers  dietreesed 
Act,  1865,  including  the  expenses  of   maintaining  the  pas-  mS/ 
sengers  until  they  are  forwarded,  and  the  cost  of  necessary 
bedding,  provisions,  and  stores,  become  a  debt  to  the  Crown 
from  the  owner,  charterer  and  master,  and  they  are  recoverable 
from  them,  or  any  of  them,  in  the  same  way  as  an  ordinary 
Crown  debt(M).    No  greater  sum  can,  however,  be  recovered 


(«)  See  the  PasBengen  Act,  1855, 
■8.  84 — 91.  In  these  cases  the  emi- 
gration officers  maj,  if  they  think 
it  necessttiT,  direct  that  the  passen- 
gers shall  be  remored  from  tne  ship 
at  the  expense  of  the  master.  Any 
passenffer  refusing  to  leave  the  ship 
after  this  direction  is  liable  to  a  pe-- 
nalty  or  to  imprisonment  not  ezoeedmg 
one  month.  The  Passengers  Act,  1 863, 
s.  14. 

M.P. 


(t)  The  undertaking  must  be  given 
to  tne  governor  of  the  colony,  or  to  the 
consular  officer  on  the  spot.  The  Pas- 
seng^ers  Act,  1863,  s.  16. 

(tt)  It  is  provided  by  the  same  sec- 
tion, that  a  certiftcate  in  a  form  given 
in  the  schedule  to  the  act  (see  Ap- 
pendix, p.  ocxlviii),  and  signed  by 
the  secretary  of  state,  governor,  or 
consular  officer,  stating  the  amount  of 
these  expenses,  shall  be  receivable  in 
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PASSENGERS. 


InsoranoeB  in 
respect  of 
passages  not 
invalid. 


than  twioe  the  total  amount  of  passage  money  received  or  due 
to  and  reooverable  by  the  owner,  charterer  or  master,  on  account 
of  the  whole  number  of  passengers  and  cabin  passengers 
embarked  in  the  ship ;  which  amount  must  be  proved  by  the 
defendant  if  he  claims  the  advantage  of  this  limitation  (w). 

By  sect.  55  of  the  Passengers  Act,  1855,  no  insurance  effected 
in  respect  of  any  passages,  or  of  any  passage  or  compensation 
money,  by  any  one  made  liable,  in  the  events  mentioned  above, 
to  provide  the  passages  or  pay  the  money,  or  in  respect  of  any 
other  risk  under  the  act,  is  invalid  by  reason  of  the  nature  of 
the  risk  or  interest. 


Maintenance       -Qy  ggct.  57  of  the  Passengers  Act,  1855,  every  passenger  in 

-'" ^  -'     an  "emigrant  passenger  ship"  is  entitled  at  the  end  of  his 

voyage  to  sleep  and  be  maintained  on  board  for  forty-eight  hours, 
unless  the  ship  proceeds  sooner  on  her  further  voyage. 


after  end  of 
roj&ge 


Penalty  on 
stowaways  in 
emigrant 
passenger 
snipe. 


The  18th  sect,  of  the  Passengers  Act,  1855,  as  amended  by 
the  7th  sect,  of  the  Passengers  Act,  1863,  provides  that  if  any 
person  shall  be  found  on  board  any  emigrant  passenger  ship 
with  intent  to  obtain  a  passage  therein  without  the  consent  of 
the  owner,  master  or  charterer  thereof,  such  person  and  every 
person  aiding  and  abetting  him  in  such  fraudulent  intent  shall 
be  liable  to  a  penalty  of  20/.  or  to  imprisonment  not  exceeding 
three  months.  The  former  of  these  sections  also  provides  that 
any  such  person  so  found  on  board  may  be  taken  without 
warrant  before  a  justice,  who  may  summarily  hear  the  case, 
and,  on  proof  of  the  offence,  convict  the  offender  (y). 

8.  258,  which  provides  that  any  per- 
son who  secretes  himself  and  goes  to 
sea  in  anif  ship  without  the  consent  of 
either  the  owner,  consigfnee,  or  master, 
or  of  any  person  in  charge  of  the  ship 
or  entitled  to  give  snch  consent,  shaU 
be  liable  to  a  penalty  of  not  exceediog 
20/.,  or  to  imprisonment. 


evidence,  and  be  deemed  sofficient 
evidence  of  the  amount  unless  the  de- 
fendant pleads  and  proves  that  it  is 
false  or  fraudulent,  or  pleads  and 
proves  facts  showing  thattne  expenses 
were  not  duly  inouired  under  the  pro- 
visions of  these  statutes. 

(x)  The  Passengers  Act,  1863,  s.  16. 

(y)  See  also  the  M.  S.  Act,  1854, 
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ABANDONMENT, 

of  seamen  abroad,  proteotion  against,  210. 

of  ship,  &c.  to  underwriter,  541,  542,  543.    See  Loss. 

when  cause  of  action  within  Admiralty  Court  Act,  1861. .  .400. 

after  payment  by  underwriters  as  upon  a  lost  ship,  484. 

of  passengers  abroad,  provisions  to  prevent,  703, 736. 

of  ship,  delivery  up  of  official  log  on,  142,  n.  (e). 

inquiry  into  by  Naval  Court,  191. 

notice  of,  to  Board  of  Trade,  687,  697. 

proof  of,  in  wages  suits  where  ship  lost,  236. 

ABETTOES, 

in  offences  of  q^ualified  i)ilots,  270. 

in  offences  agamst  Foreign  Enlistment  Act,  69. 

ABBOAD.     See  Disohaboe — ^Distbessed   Seamen — ^Illness — ^Nayal 
CouBT— Offences— Wages. 

ABSENCE  FEOM  SHIP.    5ce  Deseetion— Discipline. 

ACCEPTANCE, 

of  goods  under  biU  of  lading,  359,  382.    See  Bill  of  Ladinq-- 

!^LEIGHT. 

ACCIDENTS, 

operations  of  nature  are  not,  337. 

should  be  communicated  to  owner,  1J9. 

lists  of,  to  crew,  141,  150,  171,  172. 

to,  or  caused  by,  steamships,  report  of,  139,  687,  n.  (c). 

ACCOMMODATION  OP  SEAMEN.    See  Ckew  Spaces— Health. 

ACCOUNT  OF  COASTING  SHIP,  133. 

ACCOUNT  OP  CEEW, 

production  of,  to  authorized  persons,  143,  150. 
contents  of,  and  custody  of,  in  record  office  of  seamen,  150,  172,  n.  (z\ 
on  change  of  crew  of  foreig[n-goin^  ship  before  sailing,  128, 139,  n.  (o). 
delivery  up  of,  to  mercantile  manne  superintendent,  128,  150. 

forms  of,  150,  151. 
indorsement   on,    of   inquiry   into  death  on  foreign-going  ships, 
193,  n.  (0- 

ACCOUNT  OF  WAGES.    See  Wages. 

ACCOUNTANT-GENEEAL  OP  NAVY, 

direction  by,  as  to  jjroperty  left  by  seamen  of  Queen's  ships,  239,  n.  (z). 
payment  by,  of  claims  respecting  yolunteers  into  nayy,  224. 

ACCOUNTS, 

settlement  of,  between  part  owners,  104. 
between  masters  and  owners,  123,  124. 

ACIDS.    See  LniE  Juice. 

ACTION,  damage  done  to  ahip  in,  not  general  average,  8, 433. 
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ADMntALTT  DIVISION— contintieti. 
Jtjbisdiction  of — continued, 
in  damage  suits — continued, 

whexe  personal  injury  to  passengers,  officers,  or  crew,  127,  695. 

to  enforce  foreign  judgment  in  rem,  624,  624,  n.  (u). 
in  damage  to  cargo  suits,  400. 
in  disbursement  suits,  123,  124,  240. 
in  foreipi  enlistment  cases,  69,  70. 
in  forfeiture  cases, 

offences  against  nationality,  or  British  reg^istry,  24,  27,  28,  109. 
^  under  Forei^  Enlistment  Act,  69,  70. 
in  limitation  of  liability  suits,  84,  85. 
in  mortgage  suits,  60. 
in  necessaries  and  equipment  suits,  97,  98. 
in  pilotage  suits,  266,  267. 
in  piracy  suits,  65,  n.  {I). 
in  possession  suits,  20,  n.  (p),  103,  104. 

to  restrain  sailing  of  ships,  108. 
in  restraint  suits,  102,  103. 
in  salvage  suits,  651,  652. 

to  enforce  salyage  bond,  652,  n.  (q),  656,  n.  (o),  673. 

to  award  expenses  to  salvors,  651,  n.  (p), 

to  enforce  salyage  agreement,  673,  674. 

in  life  salyage  suits,  642 — 645. 

in  suits  of  apportionment  of  salyage,  197,  n.  (t),  663. 

where  undue  use  of  statutory  distress  signals,  144,  641. 

where  goods  retaken  from  pirates,  65,  n.  {I), 
in  towage  cases,  674. 
in  waees  cases,  240,  241. 

wnere  less  than  50^.  claimed,  244,  n.  (A). 

though  wages  earned  under  special  contract,  240. 

to  give  dama^g;es  for  wrongful  dismissal,  241. 

where  plaintm  apprentice,  241,  n.  {h), 

not  in  rem,  for  recovery  of  penalty  by  apprentice,  166. 
in  miscellaneous  cases, 

to  supersede  master  and  appoint  successor,  119,  120. 

to  deal  with  master's  or  officer's  certificates,  116,  n.  (u). 

to  sell  British  ships  vesting  in  unaualified  owners,  47,  48,  108. 

to  correct  mistakes  in  register  book,  20,  n.  (p), 

in  cases  of  wearing  illegal  colours,  144,  n.  (o). 

where  compensation  for  short  provisions  claimed,  204. 

where  certmcaia  of  British  regjistry  unduly  detained,  23, 23,  n.  (x). 

by  transfer  actions  from  Adimralfy  County  Courts,  625,  n.  (x). 

where  dangerous  ^oods  improj)erly  shippea,  315,  697. 

where  ship  imjustifiably  detamed  as  unsafe,  36. 

on  appeals,  &c.  of  shipping  casualty  investigations,  118,  690. 

PROCEDUBE, 

how  far  practice  of  Court  of  Admiralty  retained  in,  626,  n.  {h), 

in  wages  suits  where  foreigners  only  concerned,  245. 

with  respect  to  defence  of  compulsory  pilotage,  284. 

in  damage  suits,  626—630.    See  Collision. 

on   app^ds,  &c.  of  shipping  casualty  investigations,   118,  n.  (y), 

691,  n,  (o). 
as  to  pro  rati  freight,  376. 

ADMERALTY  JUEISDIOTION,  COUETS  OP, 
nature  of  proceedings  in  rem  in,  85. 
jurisdiction  of,  to  remove  or  appoint  master,  119,  120. 
m  offences  against  nationality  or  British  registry,  24,  27,  108,  109. 
in  suits  of,  apportionment  of  salyage,  663. 
where  dangerous  goods  improperly  shipped,  697. 
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ADMIRALTY  PEOTECTIONS  from  impressment,  168. 

ADMISSION, 

by  one  pa^  owner,  not  binding  on  others,  108. 
by  insurers  that  ship  seaworthy,  510,  n.  (u). 
that  premium  on  policy  received,  452. 

ADULT,  definition  of  **  statute  adult"  within  Passengers  Acts,  699,  n.  (d). 

ADVANCE  FREIGHT.    See  Freight— Insurance. 

ADVANCE  NOTES,  on  condition  of  going  to  sea,  illegal,  218,  n.  (/). 

ADVANCES  to  pay  necessaries,  100. 

AFFEEIGHTMENT.    Bee  Chabter-pabty—Bill  of  Lading. 
contract  of,  289. 

performance  of,  prevented  by  imforeseen  event,  322. 
performance  of,  when  Tinlawful,  324 
now  affected  by  embargo,  324. 
how  affected  by  war,  324—331. 
how  affected  by  blockade,  331. 
measure  of  damage  for  broach  of,  402. 

AGENT, 

of  passage  broker.    See  Passage  Broker. 
Authority  of, 
to  register  ship,  how  proved,  7. 
to  sell  roistered  ship,  48. 

to  vary  charter-party  must  bo  express,  322,  n.  (o). 
to  collect  freight  if  ordered  instead  of  master,  153,  n.  {p), 
as  to  execution  of  charter-parties,  333,  334. 
evidence  admissible  to  show  ag^ency,  333. 

but  not  to  get  rid  of  liability,  333. 
principal  described  as  agent,  333. 
acting  as  agent  without  authority,  386. 
may  oe  shown  to  be  principal,  336. 
when  promise  impliea  that  he  has  authority,  336. 
power  of,  to  bind  principals  by  deed,  336. 
not  to  bind  principal  by  deed  unless  authorized,  336. 

Bemedies  against, 
actions  by  and  against  on  contract  of  charter-party,  333,  336. 
where  contract  not  under  seal,  333. 
signing  as  agent,  333,  334. 
signing  as  principal,  334. 
evidence  aomissiDle  to  show  agency,  334. 
personal  liability  of,  334,  335. 
principal  described  as  agent,  334. 
effect  of  ]principal  being  a  foreigner,  334,  n.  (A), 
introduction  and  effect  of  cesser  clause,  335,  412. 
when  agent  personally  liable,  335. 
acting  as  agent  without  authority,  336. 

signing  his  own  n&me  primd  facie  liable,  336. 

when  promise  implied  that  he  has  authority,  336. 

remedies  against  persons  falsely  assuming  to  be  agents,  336. 

Bights  and  Liabilities  of, 
as  to  payment  of  London  pilotage  of  foreign  ship,  268,  275. 
as  to  payment  of  pilotaee  generally,  268. 
as  to  payment  of  light  dues,  685. 
on  allotment  notes,  218. 
on  executing  charter-parties,  333 — 337. 

Miscellaneous, 
service  on,  of  notices  under  M.  S.  Act,  1876 . .  31,  n.  (n). 
effect  of  concealment  by,  on  policies,  623. 
effect  of  receipt  of  gooas  under  bills  of  lading  by,  385. 
effect  of  orders  for  necessaries  by,  89—93,  95. 
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To  Sea  SiBvioE, 
shi^wners  no  longer  bound  to  carry  any,  166. 
duhes  of  mercantue  marine  Buperintendent  respecting,  165, 166. 
notice  of  binding,  death,  or  desertion  of,  required,  166. 
production  of,  before  mercantile  marine  superintendent,  166. 
entry  of  particulars  respecting,  in  agreement,  166. 
provisions  with  respect  to  pauper,  165. 
supijly  of,  by  licensed  persons,  194, 194,  n.  (z). 
entries  respectinfi^,  in  official  log.    See  Official  Loo. 
when  exempted  from  impressment,  168. 
fees  on  binding,  before  mercantile  marine  superintendent,  165. 
rights  and  remedies  of,  for  wages,  166,  241,  n.  (^*). 
no  settlement  now  gained  by  apprenticeship  of,  167. 
See  next  <ttfe—OKEW— Discipline— Wages. 

APPEENTIOESHIP  INDENTUEES  TO  SEA  SEEVICE, 
forms  of,  obtainable  from  Queen's  printers,  165,  n.  {p), 
suit  for  penalty  of,  not  within  admiralty  jurisdiction  in  rem,  166. 
exempt  from  stamp  dut^^  165. 
execution  of  and  disposal  of,  165, 166. 
implied  term  in,  that  ship  safe,  198. 
rescission  of,  by  competent  court,  185. 
deposit  of,  at  ports  abroad,  143,  144. 

APPUETENANCES  OF  SHIP,  in  what  cases  included  in  sale  of  ship,  53. 

AQTJAEORTIS,  restrictions  on  shipment  of,  134,  697. 

AEBITEATION, 

in  c[uestions  of  wages  before  mercantile  marine  superintendent,  231. 

in  insurance  cases,  550. 

where  damage  done  by  foreign  national  vessels,  622,  n.  (t). 

AEMY,  COMMISSIONED  OFFICEE  OF.    See  Index,  Vol.  IL 
power  of,  to  detain  ships,  28,  621. 
to  act  for  receiver  of  wreck,  675,  676. 

AEEEST.    See  Perils  Insueed  against  by  Policy. 
loss  of  insured  ship  or  goods  by,  488. 

of  foreig^n  ship  for  damage  under  M.  S.  Act,  1854. .620,  622,  n.  (A), 
by  Admiralty  process.    See  Admiralty  Division. 

ARRESTMENT  OF  WAGES,  iUegal,  197,  n.  (A). 

ASSAULT,  on  master  or  mate  by  seamen,  183. 

ASSESSORS.    See  Index,  Vol.  IT. 

to  justices  in  salvage  disputes,  655. 

of  Courts  of  Survey,  32. 

at  shipping  casualty  inquiries,  116,  688,  688,  n.  (e),  689. 

ASSETS,  MARSHALLING  OF,  in  bottomry  suits,  125,  n.  (u),  575,  n.  (A). 

ASSIGNMENT, 

of  ships  exemx)t  from  stamp  duty,  42. 
of  wages  invalid,  197,  n.  {K). 
of  marine  policy,  551,  552. 

ASSURED.    See  Insurance. 

ATTACHMENT  of  wages  illegal,  197,  n.  (A). 

AUSTRO-HUNGARY,  order  in  coimdl  as  to  tonnage  of  ships  of,  10,  n.  (6). 

AUTHORITY  OF   MASTER,  over  crew  and  passengers,  126,  694.    Set 
Desertion— Discipline— Master— PA8SBNGBR8. 
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AYEEAGE, 

definition  of  word,  426,  n.  (y),  491,  n.  (/), 
general,  425.    See  Gsneral  Ayeeaoe. 

adjustment  of,  435 — 437. 
master's,  meaning  of,  and  when  due,  121,  n.  (m). 
liability  of  oonsi^ee  for,  388. 
particular,  what  it  is  and  when  it  arises,  426,  n.  (y). 
meaning  of,  in  memorandum  in  policy,  491. 

AYEEAGES,  money  adyanced  to  pay,  not  necessaries,  99,  n.  («),  157,  n.  (q), 
AZIMUTH  OOMPASS,  required  in  emigrant  passenger  ships,  724. 
AZOF,  SEA  OF,  quarantine  regulations  applying  to  ships  from,  149. 

BADGE.    See  Emigbant  Bunnee. 

BAIL, 

under  Foreign  Enlistment  Act,  69,  70,  n.  (Z). 

where  damage  done  by  foreign  vessel,  620. 

for  safe  retxirn  in  actions  of  restraint,  103. 

in  damage  suits  in  Admiralty  Division,  619. 

on  appe^  from  Cinque  Forts  Salvage  Commissioners,  670. 

BALLAST, 

does  not  pass  on  sale  of  ship  and  furniture,  53,  n.  (x). 

shipowners  bound  to  find,  for  ship,  76. 

vessel  in,  when  exempt  from  pilotage,  279. 

merchandise  may  be  carried  as,  314,  n.  (v). 

what  articles  may  not  be  carried  as,  in  emigrant  passenger  ships,  724. 

BALTIC,  THE, 

quarantine  regulations  as  to  ships  arriving  from,  149. 
pilotage  of  vessels  to  or  from,  261,  279. 

BANKEUPTCY, 

effect  of,  of  vendor  of  ship,  51. 

of  legal  mortgagor  of  registered  ship,  51,  59. 
of  partowner  of  ship,  107,  108. 
remedies  on,  for  wages  or  necessaries  taken  in  bankruptcy,  125,  n.  (s). 
where  company  bankrupt  in  winding-up,  125,  n.  («),  221,  n.  (m). 
transmission  on,  of  registered  ship,  45,  46.    See  Reqistby. 

Ordee  anb  Disposition  of  BAmERUPT  on, 
ship  left  in,  after  sale  may  pass  to  trustee,  51. 
will  not  pass  where  registei^d  mortgagee  out  of  possession,  51,  59. 

BAEGES,  owners  of,  liable  as  common  carriers,  77,  n.  (&). 

BAEGES,  DUMB, 

marked  on  stem  onljr,  13,  n.  (e). 

how  far  within  Admiralty  Court  Act,  622,  n.  (A;). 

no  action  in  Admiralty  for  colHsion  between  two,  623,  n.  (I),  625. 

BABEATEY, 
In  general. 
definition  of,  145. 

instance  where  acts  amount  to,  though  not  fraudulent,  146. 
act  of,  must  be  against  will  of  owner,  146. 
seamen  guilty  of,  not  entitled  to  passa^  home,  211. 
when  excuse  for  delay  against  underwriters,  476. 
effect  of  loss  of  insurod  ship  by  reason  of,  490. 
foreign  law  respecting,  146,  n.  (u). 
by  and  against  whom  it  may  be  committed,  146, 147. 
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BASBATRY—continued. 

maater  when  sole  owner  cannot  oommit,  146. 
but  if  part  owner  ma]^  be  guilty  of,  146. 
not  committed  by  master  if  owner  consenting  party,  146. 
must  be  aj^ainst  owner,  or  pro  b&o  vice  owner,  146,  147. 
what  not  included  in  exception  of,  in  charter-party,  353. 
damage  to  goods  by  negligent  navigation  not,  353. 

Offences  ookstitutiko,  at  Gomcoir  Law, 
nefflect  to  pay  port  dues,  146. 
wilful  deviation  for  captain*8  own  convenience,  146. 
cruisine  for  prizes  witnout  orders  from  owner,  146. 
smuggling,  146. 

running  away  with  ship  and  selling  her,  146. 
breaking  through  blockade,  146. 
collision  caused  by  negligent  navigation  not,  353. 
criminal  delay,  146. 

Statutoby  Offences  in,  Natueb  of, 
destroying  or  damaging  vessel,  147. 
setting  fire  to  ship  whereby  life  is  endangered,  147. 

or  with  intent  to  prejudice  owners,  147. 
turning  pirate,  147,  148. 
revolting  against  master,  147,  148. 

JUBISDICnON  OF  COXTBTS  OYEB,  148. 

BEACON'S,  683—686.    See  Liohthouses. 

BELLIGEEENT.    See  CAPTUKE—FoBEiaN  Enlistment. 

BENEFICIAL  INTERESTS  in  ships,  meaning  of,  in  M.  S.  Actf ,  55. 

BENGAL,  colonial  certificates  of  competency  at,  114,  690,  680,  n.  (/). 

BENZINE.    See  Dangebous  Goods. 

BERTHS  OF  CREW.    See  Cbew  Spaces. 

in  emig;rant  passenger  ships,  how  constructed,  &c.,  722. 
provisions  against  overcrowding  of,  in  such  ships,  720,  721. 
to  remain  standing  in  such  ships  after  voyage,  722,  723,  738. 

BILL  OF  ENTRY.    iSfe«  Entby. 

BILL  OF  EXCHANGE, 

acceptance  of,  when  a  discharge  of  wages,  125. 
Habiiity  on,  drawn  by  master  for  wages  abroad,  213. 

drawn  b^  consignee,  and  effect  on  remedy  for  freight,  387. 
power  of  master  to  give  collateral,  in  bottomry  cases,  158,  n.  (u),  570. 
effect  of  sending  to  consignee,  together  with  bill  of  lading,  349. 

BILL  OF  HEALTH, 

duty  of  master  respecting,  143. 
form  of  clean,  143,  n.  (/). 

BILL  OF  LADING.    See  Chabteb-Pabty— Fbeight— Pebils. 
eeneral  nature  of  contract,  338. 
form  of,  338. 
several  parts,  338,  339. 
stipulations  in  charter-party  as  to;  319. 
re&rence  to  charter-paHy  in,  340,  387. 

I.  Effect  and  Constbuction  of, 
definition  of,  338. 

duty  of  master  as  to  signing,  136,  319, 343. 
where  more  than  one  set  presented  by,  154,  539. 
to  be  on  board  during  voyage,  140. 
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BILL  OP  liADma-^niinued. 

I.  Epfeot  and  CoNSTExronoN  ov-'-eoniinued, 
character  in  which  master  signs,  339. 
power  of  master  to  bind  owner,  343. 
effect  of  the  18  &  19  Yict.  c.  111.  .343,  345,  362,  411,  412. 
cases  on,  decided  on  the  same  act,  345,  346. 
when  oonclusiye  evidence  of  shipment,  158, 343. 
effect  of  marginal  notes  in,  153,  341,  342. 
stamps  on,  339. 

construction  of  contract  of,  350. 
by  mercantile  law  a  negotiable  instrument,  344. 
how  affected  by  Factors  Acts,  347. 
effect  of,  on  passing  property,  347 — ^350. 
effect  of  mistakes  in  contract  of,  341,  342. 

U.  Effect  of  Indobsement  of,  344,  345, 421 . 
when  indorsee  liable  for  freight,  346. 
when  property  does  not  pass  by  indorsement,  421. 
effect  of  receipt  of  goods  under,  382 — 386. 
as  to  liability  for  freight,  382—386. 
as  to  general  average,  388. 
on  demurrage,  387,  388. 

no  contract  to  pay  freight  implied  b^  law  on,  382. 
when  new  contract  to  pay  freight  arises  on,  382. 
consignees  and  indorsees  may  now  sue  on,  345,  346,  362. 
effect  of,  on  right  to  stop  in  transitu,  344,  421,  422. 

m.  Obdinaey  Exceptions  in,  350. 
**  act  of  God  and  Queen's  enemies,"  350. 
'*  dangers  of  the  seas  and  navigation,"  353—355. 
losses  covered  by  *'  perils  of  the  sea,"  355. 
"  robbers  and  dangers  of  the  road,"  353. 
'*  restraint  of  princes,"  351. 

gross  negligence  of  shipowner  and  servants,  357,  358. 
'*leakage,'^356. 
"accidents,"  357. 

rV.  Remedies  on  Bbeaoh  of,  112, 345—400. 
parties  to  sue  on  contract  of  carriage,  360. 
action  should  be  in  name  of  person  who  employed  carrier,  360. 
consi^ee  usually  right  party  to  sue,  360. 
question  for  jury,  362. 
effect  of  terms  of,  on  right  to  sue,  361. 
effect  of  ownership  of  goods,  360. 
lieht  to  bring  trover  bv  indorsee  of,  362. 

liability  to  pay  freight  Dy  reason  of  receipt  of  goods  under,  382 — 386. 
actions  on,  in  Courts  of  Admiralty  jurismction,  400, 401, 413. 

V.  Incoepobation  of  Conditions  of  Chabteb-faktt  in,  387, 389. 

BILL  OF  SALE, 

Genebally, 
how  defined,  42. 

grand,  formerly  granted  when  ships  built,  42. 
place  of,  now  supplied  by  builder's  certificate,  42. 
transfers  of  ships  inter  vivos  evidence  by,  42. 

how  far  terms  of  contract  not  contained  in  evidence,  43,  n.  {t), 
63,  n.  (tt). 

Of  beqistebed  Bbttish  Ships, 
must  be  in  form  required  by  M.  S.  Acts,  42. 
contents  and  execution  of,  43, 44. 
is  exempt  from  stamp  duty,  42. 
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BILL  OF  QALB^-coniinued. 

Of  Eegistebed  Bbitish  Ships— conltntiecJ. 
entry  of,  on  registry,  45. 
indorsement  on,  of  date  of  registry,  45,  n.  {y)» 
effect  of,  as  legal  transfer  of  uiip,  43, 44. 
what  passes  by,  53. 

warranty  neea  not  appear  on  face  of,  43,  n.  (<). 
priority  of  transfers  effected  by,  45. 
production  of  foreign,  to  re^trar  when  required,  197 
other  requirements  as  to  registry  of.    See  !Euboi8TRT. 
not  required  where  equitable  oontnust  only,  16,  n.  (A;),  55,  56. 

Of  FoBBiON  Ship, 
yalid  though  not  in  form  under  M.  S.  Acts,  55,  n.  (a). 

BEEtTHS  AND  DEATHS.    See  Registration  of  Births  and  Deaths, 

BLACK  SEA,  quarantine  regulations  for  ships  coining  from,  149. 

BLOCKADE.    See  Embargo. 

yiolation  of,  not  contrary  to  municipal  law,  243,  331,  332. 
-violation  of,  contraij  to  the  law  of  nations,  243,  331. 

by  subjects  or  allies,  243, 331. 
master  violating  agent  of  owner  of  cargo,  331. 
no  excuse  for  non-performance  of  contract,  331,  332. 
effect  of,  on  contract  of  charter-party,  331,  332, 
yiolation  of — breach  of  warranty  of  neutrality,  505. 
effect  of  express  stipulation  to  cancel  in  event  of,  332. 
whether  included  in  exception  of  restraint  of  powers,  352. 

BLUE  ENSIGN,  when  legally  worn  by  British  merchant  ships,  144,  n.(o). 
BOAED  OF  CXJSTOMS.    See  Customs,  Board  of. 

BOARD  OP  TRADE.    See  Index,  Vol  IL 

Appeals  to, 
against  bye-laws,  &c.  of  pilotage  authorities,  251,  n.  (z). 
against  emigration  officer  not  granting  clearance  certificate,  731,  n.  (</). 
from  report  of  emi&ration  officer  as  to  crew,  727,  n.  (y). 
in  wreck  removal  £sputes,  683. 

Duties  Aim  Powers  of, 

I.  M,  S,  Ads  and  Passenger  Ads  generally.    See  Index,  Vol,  IL 

n.  Testing  of  Chain  Cables  and  Anchors,    See  Index,  Vol,  IL 

III.  Masters,  Seamen  and  Apprentices,  Local  Marine  Boards,  Mercantile 
Marine  Offices,  Survey  of  Passenger  Steamers,  and  Inspedion  of 
Lights  and  Fog  Signals,    See  Index,  Vol,  IL 

to  pay  for  preparing  local  marine  board  voters  lists,  174,  n.  {d), 
examine  master  and  officers  for  certificates,  114,  115,  163. 
superintend,  &c,  local  marine  boards,  113,  173 — 176. 
control  mercantile  marine  offices,  114, 175 — 177. 

mercantile  marine  superintendents,  114, 175 — 177. 
confer  powers  on  euperintenaents  of  sailors'  homes,  London,  176. 
dispense  with  acts,  before  superintendents,  or  at  their  offices,  176. 
consent  to  place  of  conduct  of  mercantile  marine  business,  176. 
grant  certificates  of  competency,  113,  115,  164. 
appoint  officer  to  record,  &c.  certificates  of  competency,  115.  n.  {g). 
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BOAED  OP  TRADE— conWntt«2. 
Duties  akd  Powbes  of — continued, 

m.  Matters,  SeameUy  Apprentices,  dkc, — continued. 

to  license  persons  to  engage  seamen  or  apprentices,  194. 

sanction  forms,  140,  150,  151,  195,  199. 

sanction  regulations  as  to  discipline,  196,  199. 
respecting  seamen's  money  orders,  283,  234. 
as  to  dup&cates  of  running  agreements,  201,  n.  {p), 
with  respect  to  deceased  seamen's  property,  235 — 239. 

relief  of  distressed  seamen,  213,  215. 
to  appoint  inspectors  of  medicines,  205,  n.  {y), 

sanction  forms  of  official  logs,  140. 

control  and  survey  passenger  steamers,  705,  708. 

appoint  and  regulate  surveyors,  8,  n.  (r),  705. 

regulate  deck  Sielter  on  l^ome-trade  passenger  steamsliips,  701. 

alter  form  of  passenger  contract  ticket,  716,  n.  (n). 
respecting  seamen's  savings  banks,  234. 
to  recover  wages  of  seamen  lost  with  ship,  236,  237. 

publish  scale  of  medicines,  &c.,  205. 

appoint  inspector  of  lime  and  lemon  juice,  205. 

exempt  ships  from  carrying  lime  juice,  206. 

appoint  medical  inspectors  of  seamen,  208. 

prmt  regulations  for  preventing  collisions,  585,  n.  {g), 

vary  requirements  of  M.  S.  Acts  as  to  boats,  700,  n.  (e),  705. 
respecting  foreign  passens^r  ships'  certificates,  708,  709,  722. 
to  regulate  payment  of  aUotment  notes,  218. 
settlement  of  wages,  232. 

rV.  LigMhotues  and  Beckons. 

te  appoint  inspectors  and  control  lighthouse  authorities,  684. 

sanction  control  of  genesal  authorities  over  local  authorities,  684. 
control  expenditure  for  lighthouse  purposes,  684,  684,  n.  (9). 
as  te  Colonial  lighthouses,  dues  and  accounts,  685,  n.  {s). 
accounts  from  local  lighthouse  authorities,  685. 
expense  of  advertising  foreign  lighthouses,  686. 

V.  Passenger  Ships  toiihin  Passenger  Ads, 

te  act  in  place  of  Emigration  Commissioners,  714. 

act  for  Secretary  of  State  under  Passengers  Act,  1855. . 732,  n.  {k), 

appoint  emigration  agents  and  assistante,  714,  714,  n.  (c). 

declare  estimated  duration  of  vovages,  726,  n.  (<). 

authorize  alterations  in  scales  of  provisions  for,  722,  735. 

prepare  abstract  of  Passenger  Acts  and  Orders  in  Council,  733. 
respecting  passenger  brokers  licences,  717. 
to  alter  forms  of  contract  tickets,  716,  n.  (n)* 

release  passenger  ships  if  forfeited  under  Passenger  Acte,  732,  n.  {k), 

settle  fees  for  survey,  &c,  of  such  ships,  722,  n.  (/). 
respecting  forei^  certificated  passenger  ships,  722. 
to  modify  certain  requiremente  of  Passenger  Acts,  722. 

VI.  Pilots  and  Pilotage, 

to  direct  publication  of  bye-laws  before  approval  of  Queen,  251,  n.  (z). 

inspect  books,  &c.  of  pilotage  authorities,  257. 

lay  pilotage  returns  before  parliament,  256,  n.  (h), 

grant  and  fix  fees  for  pilotage  certificates,  265,  266. 

withdraw  piloteee  certificatois,  266. 

establish,  &c.  pilotago  authorities  by  provisional  order,  254,  255. 
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BOAED  OF  TRADE— o(miinuf(2. 

Dtmss  AKD  Powers  or^-cantinued, 

Yil.  Board  of  Trckde  InquiHei,  Shipping  CcuuaUiei  and 

Unsafe  Ships, 
as  to  inqtdries  into  conduct  of  masters  and  officers,  115,  116,  n.  (u). 
to  appoint  legal  assistant  on  sucli  inquiries,  116,  n.  (u). 
to  oraer  shipping  casualty  inquiries,  117,  n.  (u),  686, 690. 

appointment  of  place  for  hearing  such  inquiries,  689, 689,  n.  (jf). 
to  shorten  time  of  suspension  of  or  return  certiiicates,  116. 
to  settle  fees  for  surrey  of  ships  alleged  unsafe,  188. 
as  to  prosecution  for  sending;  out  unsafe  ships,  31,  75. 

detention  of  unsafe  ships,  31,  32. 
respecting  courts  of  surrey,  3d. 
to  refer  court  of  survey  appeals  to  referees,  35. 
as  to  rehearings  of,  and  appeals  from,  Board  of  Trade  and  casualty, 
inquiries,  117,  118,  690,  691. 

Vlll.  Tonnage  Measurement, 

to  approve  deck  shelter  spaces  not  calculated  in  tonnage,  8. 
appoint  measuring  officers  and  modify  tonnage  rules,  8,  n.  (r). 
consent  to  local  dues  being  levied  on  registered  tonnage,  9,  n.  (x). 
require  re-measurement  of  engine-room  spaces,  10. 
perform  duties  of  Board  of  Customs  as  to  tonnage,  8,  n.  (r),  10. 
settle  tonnage  measui-ement  fees,  8,  n.  (r). 
control  expenses  of  tonnage  measurement  and  surveys,  8,  n.  (r). 

IX.  Wreckf  Life  Saving  Apparatus,  and  Salvage, 

to  control  wreck  and  receivers  of  wreck,  675. 

respecting  wreck  depositions,  676,  n.  (/]. 

to  settle  receiver's  fees,  677,  nn.  (/),  {g), 

respecting  rewards  to  life  salvors,  644. 

to  purchase  rights  of  grantee  of  unclaimed  wreck,  676. 

control  Serjeants  of  cinjjue  ports,  676,  n.  (e). 

control  receivers  of  droits,  676,  n.  (e),  681,  n.  (u). 

control  receiver  general  of  droits  and  succeed  him,  676. 

fix  remuneration  to  coastguard  watching  wreck,  667,  668,  n.  {q). 

settle  fees  for  valuers  of  salved  property,  658. 

register  and  publish  shipowners  mght  signals,  145,  641. 

seUle  wreck  removal  disputes,  683. 

X.  Miscellaneous, 

to  appoint  officer  to  record  draught  of  water,  1,  6,  n.  {k), 
as  to  registry  of  ships,  8,  n.  {q), 
with  respect  to  naval  courts,  190,  191. 
to  control  record  offices  of  seamen,  171. 

appoint  registrar  general  of  shipping  and  seamen,  171. 

issue  compass  adjustment  re^:ulations,  701. 
where  owner  liable  for  loss  of  life  or  injury,  83,  83,  n.  (A),  617, 618. 
as  to  names  of  ships,  11 — 13. 

as  to  marking  and  exemptions  from,  of  ships,  12,  13,  258,  n.  (e). 
to  regulate  registration  of  births  and  dea^  at  sea,  141,  n.  (y),  151. 

exempt  ships  from  provisions  as  to  grain  cargoes,  37,  n.  (»). 

LlABILITT  OF, 

for  costs  and  damages,  35,  36. 

Offioeb  of.    See  Board  of  Trade  Inspector— DETAnnKo  Offiqbr. 
employed  as  surveyor.    See  Surveyor.  . 

ins^tion  by,  of  ship's  papers,  143. 
duties  of,  as  to  draught  of  water,  &c.,  12,  13,  16,  n.  (&), 
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BOABD  OF  TRADE-^con<mu«?. 

Officeb  of — continued. 
.  appointment  of,  under  M.  S.  Act,  1876 . .  32. 
powers  of,  as  to  deck  cargoes,  37,  38. 

grain  cargoes,  37,  37,  n.  (u). 
to  warn  unauthorized  persons  off  ships.   See  Index,  Vol.  II. 

Eeooveby  of  Costs  by,  36. 

Eepobt  to, 
of  Board  of  Trade  insi>ector,  691. 
as  to  water  and  provisions  of  British  ship,  203,  204. 
of  casualty  and  other  inquiries,  116,  n.  (u). 
of  procee<ungs  of  naval  court,  191. 
of  death  on  loreign-going  ship  by  violence,  193,  n.  {t). 
by  consular  officers,  203,  204. 
of  accidents  to  or  by  steamships,  139,  696,  697. 
of  inspection  of  lighthouses,  684,  685. 
of  surve^r  of  ship  detained  as  unsafe,  31. 
of  detention  or  release  of  ship,  31,  33. 
of  shipping  casualty  inquiries,  116,  n.  (u),  689,  n.  {k). 
of  Court  of  Survey,  35. 

Segbetaby  of, 
actions  against,  where  unjustifiable  detention  of  unsafe  ships,  36. 

BOAED  OF  TRADE  INQUIEY, 

where  loss  of  lif^  by  improper  navigation,  83,  617,  618. 

into  conduct  of  masters  ana  officers,  how  instituted  and  procedure  on, 

116,  116,  n.  (u),  118,  164. 
false  evidence  on,  perjury,  118,  n.  (u). 
power  of  court  to  deal  with  certificates,  115,  116,  116,  n.  (u). 
where  serious  damage  caused  by  misconduct  or  neglect,  116,  n.  (u). 

Srocedure  on,  116,  n.  {u). 
eUvery  of  certificates  oi  accused  to  Court,  117,  118,  689,  n.  (A;), 
rehearing  of,  and  appeal  against  decision  of,  117,  118,  690,  691.     . 
into  shipping  casualty.     See  Boabd  of  Tbade,  Duties  of,  YII. 
— Shippino  Casualty  Investigations. 

BOAED  OF  TRADE  INSPECTOR, 
powers  of,  32,  n.  (^),  686,  n.  (2). 
of  lighthouses,  powers  of,  684. 

power  of,  to  hold  preliminary  shipping  casualty  inquiry,  686. 
mquiry  by,  into  damage  sustained  oy  or  caused  to  ship,  691. 

BOARD  OF  TRADE  SURVEYOR.    See  Subvey— Subveyob. 

BOARDING  OF  SHIPS, 

provisions  aj^ainst  unauthorized,  on  arrival,  172,  186,  n.  (2). 
where  ship  m  distress,  679,  n.  {qj, 

BOARDING,  STATION 'OF  PORT,  master  must  bring-to  at,  151. 

BOATS, 

of  British  ship,  how  marked,  12,  n.  (d). 

in  what  cases  they  pass  on  sale  of  ship,  53. 

salvage  remuneration  payable  to  owners  of.    See  Salyaoe  Rewabd 

— Salvobs. 
loss  of,  under  policy,  456,  462. 

for  all  decked  ships  other  than  steamtujn,  129,  699,  700. 
penalty  for  not  carrying  and  keeping  efficient,  700. 
authorized  scales  of,  for  sucn  ships,  700,  n.  (e). 
M.p.  3  c 
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BOATS— amftnutti. 

power  of  Board  of  Trade  to  vary  M.  S.  Acts  as  to,  700,  n.  (e),  705. 
Btatement  of  sufficiency  of,  in  suryeyors'  declarations,  705. 
for  emieraut  passenger  ships,  723. 

authorized  scale  of,  for  such  ships,  723,  n.  (m). 
general  power  of  Board  of  Trade  as  to,  under  Passenger  Acts,  722. 

BOATSWAIN,  right  of,  to  sue  in  admiralty  for  wages,  241,  n.  (Ar). 

BODIES  CORPORATE.    See  Cobporatb  Body. 

BOILERS,  when  they  pass  on  sale  of  ship,  52,  n.  (o). 

BOMBAY, 

registrar  of  ships  at,  6. 

colonial  certificates  of  competency  at,  1 14,  690,  690,  n.  (e). 

BOND,  CROWN,  for  emigrant  passenger  ship,  730,  731. 

BOND,  PASSAGE  BROKERS,  717,  n.  (i>). 

BOND,  PILOTS.    Set  Trinity  House  Pilot. 

BOND,  SALVAGE.    Bee  Salvage  Rewabd— Wkeok,  Rbcbiveb  op. 

BOTTOMRY, 

contract  of,  660—673.    See  Hypothecsation— Respondentia. 

definition  of,  560,  n.  (a). 

rights  and  remedies  under  contract  of,  577.    See  Hypothecation. 

BOTTOMRY  BILL,  560,  n.  (6).    See  next  tOU  and  Hypothecation. 

BOTTOMRY  BOND.    See  Hypothecation— Rbspondentdl. 
usually  executed  under  seal,  560. 
may  be  in  any  form,  561. 
example  of  forms  of,  562,  563,  i^*  (/)• 
whether  stamped,  if  executed  in  England,  563,  n.  (/). 

BOULOGNE,  vessels  from  or  to,  when  exempt  from  pilotage,  261,  278, 
279. 

BREAKWATER,  Admiralty  jurisdiction  where   damage   done  to,  in 
United  Kingdom,  623,  623,  n.  (n). 

BREST,  pilotage  of  ships  bound  to  or  north  of,  &o.,  279,  280. 

BRIDGWATER  NAVIGATION.    See  Navigation  Rules,  n. 

BRTTISH  FACTORIES,  members  of,  may  own  British  ship,  5. 

BRITISH  MERCHANTS, 

powers  of,  as  to  seamen's  property  and  their  discharges,  210,  211. 
grant  by,  of  certificate  where  seamen  duly  left  abroad,  212. 
powers  of,  as  to  relief  of  distressed  seamen,  213 — ^215. 

BRITISH  POSSESSION.    See  Colonies. 
meaning  of,  189,  n.  (n). 

BRITISH  SHIPS.    See  Capture— MORTGAGE— Name— Registby— 
Sale  of  Ship. 
what  were  British  ships,  2. 
what  the  term  now  means,  2. 
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BRITISH  SHIPS— continued. 

right  to  import  goods  formerly  oonfinod  to,  2,  n.  (6),  29* 

grant  of  pass  to,  before  re^try,  3,  n.  (/). 

who  may  own,  and  obligation  to  register,  3,  5. 

what  are  recognized,  d. 

provisions  of  repealed  Acts  as  to,  5,  n.  (e). 

title  to.    See  Oaptttbb — ^Mortgage— -Sale. 

registered.    See  Registry  of  British  Ships. 

division  of  interests  in,  into  sixty-four  shares,  17,  100. 

status  of,  unrecognized,  5,  n.  (A). 

on  transfer  to  foreigners  taken  off  register,  50. 

unregistered,  requiring  registry,  treated  as  unrecognized,  3. 

unrecognized,  not  entitled  to  lunitation  of  liability,  82, 82,  n.  (c). 

shares  of  unqualified  persons  in,  forfeited  to  Crown,  47,  109. 

requirements  on  sale  of,  abroad,  233. 

if  sale  under  certificate  of  sale,  48,  49. 
evidence  of  ownership  of,  42,  44,  71,  72. 
mortgage  of.    See  Mortgage. 
tonnage  of,  registered.    See  Tonnage. 
privileges  of,  28,  29. 

not  necessarily  manned  by  British  subjects,  27. 
national  character  of.    See  National  Character. 
condemnation  of,  gives  no  title  to  British  subjects,  66. 
obligatory  conveyance  home  of  certain  persons  in,  192,  193. 
crimes  by  master  or  crew  of.    See  Offences. 

BRITISH  SUBJECT. 

natural-bom,  qualified  to  own  British  ship,  5. 

offences  by,  on  British  and  certain  foreign  ships,  148,  192. 

BROKER.    See  Index,  Vol  IT. 
sale  of  ship  by,  51. 

charter-pfurty  usually  effected  bv,  289,  n.  (a). 
insurance  policy  usually  effected  by,  443. 

liability  of,  to  underwriters,  443. 

lien  of,  on  policy,  444. 

liability  of,  to  assured,  443. 

effect  where  policy  underwritten  by  for  underwriters,  443,  n.  (6). 

effect  of  settlement  of  loss  in  account  with,  547 — 549. 

commission  payable  to,  443,  n.  (6). 
ship,  51,  n.  (i),  289,  n.  (a),  292.     See  Shipbroker. 
sworn  of  Ci^  of  London,  rights  of,  717,  n.  {p). 
passage,  717.    See  Passage  Brokers. 

BROTHER  of  seaman,  rights  of,  on  allotment  notes,  218. 

BUILDER'S  CERTIFICATE, 

when  required  on  registry,  19,  42. 

what  it  must  contain,  19. 

effect  of,  as  document  of  title,  19,  n.  (n). 

deposit  of,  by  way  of  equitable  mortgage,  19,  n.  (n). 

penalty  for  false  statement  in,  19. 

BTJILDING  CONTRACT.    See  Ship  Bxtilding  Contract. 

BUOYS.    See  Lighthouse. 

BURDEN  OF  PROOF.    See  Index,  Vol  IL 

undue  assumption,  &c.  of  national  character,  27,  n.  {d). 
seamen  unduly  engaged  abroad,  202. 
duly  discharged,  212,  n.  (9). 

3c2 
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BURDEN  OF  PROOF— com<i/ju«^. 

that  seamaa  did  not  exert  themselves  to  saye  ehip,  221,  n.  {q). 
under  Foreign  Enlistment  Act,  69,  n.  (A). 
in  cases  of  collision,  627 — 629. 

BURTHEN.    See  Tonnage. 

misdescription  of,  in  charter-party,  298. 

in  contracts  with  pcusengers,  693,  694,  n.  (g). 

BYE-LAWS, 

for  regulation  of  pilots,  251,  253,  276,  n.  {e). 

for  embarkation,  &c.  of  emigrants,  720. 

for  licensing  seamen's  lodging-houses.    See  Index,  VoL  IL 


CABIN  rASSEXOERS.    See  Passengees. 

not  included  in  term  passengers  in  Passenger  Acts,  711,  712. 
when  carried  in  deck  houses,  720,  n.  (&). 
expenses  of  distressed,  when  borne  by  public,  737,  738. 
in  what  cases  to  receive  contract  tickets,  715,  716. 

form  of  such  tickets,  716,  n.  (n). 
removal  of  sick,  from  emi^ant  passenger  ship,  729,  730. 
lists  respecting,  715.    jS^  I?AS3ENaER  Lists. 

CABLE.    See  Chain  Cables  and  Anchoes. 
unnecessarily  cutting  of,  &c.  by  pilot,  270. 
cutting  up,  by  marine  store  dealer,  680. 
what  sufficient  on  emigrant  passenger  ships,  724. 
salvage  of,  in  or  near  the  Humber,  680,  n.  (t). 
within  jurisdiction  of  Cinque  Ports,  669,  670. 

CALCUTTA,  registrar  of  ships  at,  6. 

CANADA,  DOMINION  OF, 

colonial  certificates  of  competency  in,  114,  690,  690,  n.  (e). 
one  British  possession,  189,  n.  (n). 

CANCELLATION.    See  Ceetifioateb  of  Competency  and  Service. 

CAPTAIN.    See  Master. 

of  Queen's  ship,  when  liable  for  acts  of  crew,  614,  615. 

CAFTOBS,  when  entitled  to  freight,  375. 

CAPTURE.    See  Prize. 

concealment,  &c.  of  national  character  to  escape,  27. 
alteration  of  name  of  ship  to  escape,  13. 
of  ship  or  carffo,  title  by  capture  of,  how  acquired,  64. 
no  title  by,  where  seizure  by  pirates,  64. 
by  what  ships  ordinarily  made,  65. 
to  whom  captured  property  belongs,  65, 
condemnation  of  property  on,  66. 
by  what  Court  and  where,  66,  67. 

enect  of  judgment  of  a  foreign  Court  of  Admiralty  on,  67,  n.  (a). 
.  jurisdiction  of  jjrize  court  over  freight  on,  67, 67,  n.  (o),  505,  607. 
effect  of,  on  freight  and  cargo,  375 — 377. 

on  insurance,  485,  486. 

on  return  of  vessel  aiter  total  loss  from,  486. 

recapture  before  abandonment  on,  486, 487. 
relation  back  of  title  by,  68. 
registry  of  ships  after  condemnation  on,  68. 
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CAPTUEE— continued. 

effect  of,  on  wages  of  crew,.  223. 
effect  of  fear  of  risk  of,  on  charter-party,  332. 
loss  by,  of  ship  or  goods  insured,  486. 
when  a  total  loss,  486, 486,  n.  {y). 
ransom  on,  how  regulated  by  Order  in  Council,  66.  n.  {t),  487,  n.  {d). 
salvage  after  recapture,  642. 

OAEGO.    See  Bill  of  Lading— Chabter-pahty— Freight— Insur- 
ance—Sale  OF  Cargo.    Index,  Vol.  IL 
damage  to.    See  Damage  to  Cargo. 
landing  of,  under  M.  S.  Acts,  395 — 400. 
unloading  or  reloading  of,  after  surrey  of  ship  as  unsafe,  32. 
carriage  of,  in  emigrant  passenger  ships.    See  Passenger  Shif. 
laden  on  deck.    See  Deck  Cargo. 
of  g[rain.    See  Grain  Cargo. 
jettison  of,  duty  of  master  as  to,  160. 

effect  of  capture  and  condemnation  on,  67,  67,  n.  (a),  68,  376. 
duty  of  owners  as  to  receipt  and  care  of,  76. 
duty  and  liability  of  master  as  to,  135,  321. 
delivery  of  cargo  b^  master,  153,  363. 

Sroceeos  of,  when  applicable  to  expenses  of  voyage,  105. 
elivery  of,  usually  concurrent  with  payment  of  freight,  153. 
in  what  place  made,  363,  364. 
in  what  cases  master  agent  of,  owners  of,  159,  580. 
usage  as  to  mode  of  stowing,  294,  318. 
meaning  of  "  of  weight  and  measurement,"  296,  n.  (a), 
condition  precedent  of  fitness  to  carry  stipidated,  309. 
sale  of,  at  mtermediate  port,  371. 
sale  of  part  of,  when  a  general  average,  432. 
jurisdiction  of  Admiralty  Division  in  cases  of  damage  to,  400. 

of  Admiralty  County  Courts,  401. 
sale  of,  by  master,  159,  580. 
contracts  to  load  a  full  car»>,  294,  298,  312—316. 
wreck,  removal  of.    See  'Wreck,  Removal. 

CAEGO  boob:,  what  and  by  whom  kept,  133,  n.  (2). 

CABBIAGES,  power  at  shipwreck  to  pass  over  adjoining  land  with,  676. 

CAERIEE  BY  SEA, 

agreement  by,  as  to  risks,  deemed  insurance,  442,  466. 
delivery  of  goods  to,  how  it  affects  stoppage  in  transitu,  414,  415. 
effect  of  interference  with  by  vendee,  416. 
liability  of.    Set  aUo  Common  Carrier. 

CAETS,  requisition  of,  by  receiver  of  wreck,  676. 

CASES  required  for  water  in  emigrant  passenger  ships,  726,  726,  n.  («). 

CASUALTIES.    See  SmpFiNG  Casualty. 

CATEGAT,  THE,  pilotage  of  vessels  trading  to,  261,  279. 

CATTLE, 

how  far  allowed  in  emigrant  passenger  ships,  725,  726. 
freight  for,  377. 
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CEETIFICATE  OF  CLEAEANCE, 

for  foreign-goine  ships,  grant  of,  by  superintendent,  129,  130. 

for  home  tn^e  snips.    /See  Tranbire. 

for  emigrant  passenger  ships  within  Passenger  Acts,  130,  731. 

CEETIFICATE  OF  COALS  SHIPPED,  deliyery  of,  by  master  of  steam- 
ship to  Customs,  133. 

CEETIFICATE  OF  DEUVEEY  OF  LISTS  OF  CBEW,  129,  150, 
150,  n.  («). 

CEETIFICATE  OF  DESEETION.    8te  Desebtion. 

CEETIFICATE  OF  DISCHAEGE.    See  Discharge. 

CEETIFICATE  OF  INABILITY,  &c.,  212,  233. 

CEETIFICATE  OF  INSPECTION.    See  Lights  and  Fog  Signam. 

CEETIFICATE  OF  MOETGAGE,  63,  6-1.    See  Mortgage— Eegistry. 
when  granted,  63. 
indorsement  of  mortgage  on,  63. 
effect  of  death  of  grantor  of  power,  63. 

of  his  bankruptcy  or  insolyency,  63. 
priority  of  mortgages  registered  on,  63. 
rights  and  liabihties  of  mortgagees  under,  64. 
discharge  of  mortgages  registered  on,  6i. 
recording  of,  in  reguter  book,  64. 
cancellation  of,  64. 

CEETIFICATE    FOE    PASSENGEE    STEAMEE.    See    Passenger 
Steamship,  in. 

CEETIFICATE  OF  EEGISTEY, 

formerly  not  eyen  primd  fade  evidence  of  ownership  of  ship,  72. 

I.  British  Ship. 
grant  of,  on  registry,  20. 

now  primd  facie  eyidence  of  ownership  of  British  ship,  72. 
refusal  of  clearance  or  transire,  where  not  produced,  3, 129. 
in  what  cases  new,  granted,  22,  25. 

insertion  in,  of  name  of  master,  20,  22,  112,  n.  (/),  119,  131,  n.  (m). 
indorsements  on,  of  change  of  master  or  owners,  21. 
not  now  recited  in  bill  of  sale,  43,  43,  n.  («). 
use  of,  for  lawful  navigation  only,  23,  139. 
procedure  and  punishment,  where  improperly  used,  23,  24, 112,  n.  (/), 

119,  131,  n.(mj. 
delivery  up  of,  wnere  ship  lost,  &c.,  or  reeister  closed,  24. 
grant  of  jjrovisional,  where  ship  bought  abroad,  24,  25. 
transmission  of  copies  of,  to  Eegistrar-G^neral,  25. 
when  pass  equivalent  to  granted,  3,  n.  (/). 
grant  of  where  ship  altered  or  re-registered,  25,  26. 
grant  of  provisional,  in  colonies,  20,  n.  («). 
form  of,  20. 
offences  with  regard  to,  27,  28. 

n.  Sea  Fishing  Vessel.    See  Sea  Fishing  Vessel. 

CEETTFICATB  OF  SALE,  48—50.    See  Eegistry  of  British  Ships. 
when  granted,  48. 
particulars  required  in,  48. 


INDEX.  759 

CEETIFICATE  OF  SALE— continued. 
only  for  sale  of  entire  ship,  48. 
transfer  must  be  by  bill  of  sale,  48. 
for  what  places  granted,  48. 

must  enumerate  mortgages  and  certificates  of  mortgage  of  sale,  48. 
effect  of  death  of  grantor  of  power,  48. 

of  his  bankruptcy  or  insolvency,  48. 
requirements  when  sale  to  person  qualified  to  own  Britiah  ships,  48. 
registry  anew  on  sale,  48. 
biU  of  sale,  &c.  to  be  produced  to  registrar,  48. 
indorsement  of  sale  on,  48. 

requirement  when  sale  to  person  unqualified  to  own  British  ships,  49. 
effect  of  not  producing  certificates  required,  49. 
cancellation  of,  49. 
notice  of  revocation  of,  49. 

CERTIEICATE  OF  SHIPBUILDEE.    See  Builder's  Cektificate. 

CEETIFICATE  OF  SUEVEY, 

how  obtained,  and  production  of,  to  registrar,  7. 
form  and  contents  of,  7. 

CEETIFIOATE  OF  TONNAGE,  82. 

CEETIFICATE   OF   TEANSIEE,  grant  of,  by  superintendent,  115, 
115,  n.  («). 

CEETIFICATES  (CUSTOMS)  133,  133,  n.  (v). 

CEETTPICATES  OF  COMPETENCY, 

for  what  masters  and  officers  obligatory,  115,  162,  163. 

for  foreign-going  ships,  good  for  home  trade  passenger  ships,  1 15,  n.  {g), 

examination  for,  113, 114, 163. 

standard  for  examination  of,  113, 163. 

fees  on  examination  for,  113,  n.  (/),  163. 

two  grades  of  engineers*  certificates,  162. 

when  granted  to  yacht  owners,  113,  n.  (i). 

See  UEBTI7I0ATE8  OF  COMPETENOY  AND  SeBVIOE. 
COLOiriAL, 

effect  of,  recognized  under  Order  in  Council,  1 14,  164, 689, 690. 

Orders  in  Council  recognizing,  114,  n.  (o),  690,  n.  (/). 

may  be  dealt  with  in  shipping  casualty  investigations  here,  689,  690. 


CEETIFICATBS  OF  COMPETENCY  AND  8EEVICE, 

See  Cektifioates  of  Competency— Cebtifioatbs  op  Service. 

I«  In  Oeneeaii. 
in  what  ships  masters  and  mates  holding,  carried,  115,  115,  n.  (q), 
prohibition  against  certain  ships  proceeding  to  sea  witiiout,  115. 
granted  in  duplicate  and  recorded,  115,  n.  (q), 
copies  granted  if  lost,  115,  n.  (q). 
offences  relating  to,  115,  n.  (9). 

production  of,  to  mercantile  marine  superintendent,  115,  129,  n.  (z). 
return  of,  on  discharge  of  holder  abroad,  211. 
re-grant  or  re-issue  of,  116. 
inspection  of,  by  official  surveyor,  705. 
statement  of,  in  surveyor's  declarations,  706. 
in  what  ships  engineers  holding,  carried,  162, 163. 
provisions  as  to  certificated  masters  and  mates  applicable  to  certificated 

engineers,  164* 
penalty  on  unduly  empbying  uncertificated  engineers,  163. 
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CERTIFICATES  OF  COMPETENCY  AND  8EEVICE— conitwtterf. 
II.  Caitcellation  Jlhtd  Suspension  of. 
at  Board  of  Trade  inquiry.    See  Board  of  Trade  Inquiry. 
at  shipping  casualty  investigation.    Bee  also  Shiffinq  Casualty. 
by  Court  of  Admiralty  jurisdiotion,  or  naval  court,  116,  n.  (u). 
for  misconduct  or  incompetency,  115,  116,  116,  n.  (u). 
for  not  standing  by  after  collision,  116,  n.  (u),  629. 
on  conviction  n>r  any  offence  or  on  repoii  by  colonial  court,  116, 

n.  (u). 
deliverv  of  certificates  dealt  with,  to  court,  689,  n.  {k), 
ordered  by  Board  of  Trade,  on  conviction  for  offence,  117,  n.  (u). 

in  other  cases  by  court  itself,  117,  n.  (u). 
subsequent  re-issue  or  re-grant  of  certificate,  116. 

power  of  Board  of  Trade  to  shorten  suspension  of,  116. 
no  cancellation  or  su/^nsion  unless  case  sent  to  person  charged,  689, 
n.  (k). 

CEETIFICATES  OF  SERVICE. 

I.  Masters  or'Offioers. 
who  entitled  to,  and  how  obtained,  114,  115,  164. 

See  Certificates  of  Comfetency  and  Servioe. 

II.  Seamen's.    See  Index,  Vol.  11. 

CESSER  CLAUSE  IN  CHARTER-PARTY,  335,  412. 

CHAIN  CABLES  AND  ANCHORS.     See  Index,  Vol.  II. 
duty  of  owner  to  provide  efficient,  73,  74,  n.  {k). 
sale  of  unproved,  when  prohibited,  680,  n.  {t). 

CHAIRMAN  OF  QUARTER  SESSIONS,  IRELAND,  jurisdiction  of. 

in  salvage  cases,  671,  n.  (i).    See  Index,  Vol.  II.  j 


CHANCERY  DIVISION  IN  ENGLAND. 

jurisdiction  of,  to  restrain  sailing  of  ships,  106,  103,  n.  (x). 

where  British  ship  wrongly  registered,  20,  n.  (p). 
to  sell  British  ship  or  sluire  of  ship  vesting  in  un- 
qualified owners,  47,  48,  108. 
to  restrain  sale  of  such  ship,  47,  48,  109. 
adjustment  of  accounts  between  part  owners  by,  104. 
jurisdiction  of,  to  nve  relief  on  bottomry  bonds,  577. 

in  limitation  of  liability  cases,  84,  85. 

CHANCERY  DIVISIONS  IN  IRELAND, 

junsdiction  of,  to  sell,  &c.  ships  vested  in  unqualified  persons,  47, 109. 
in  limitation  of  liability  cases,  84,  85. 

CHANGE, 

of  crew  of  foreign-going  ship,  139,  n.  (o).    See  Aoootjnt  OF  Crew. 
of  employment  of  ship,  requirements  on,  142,  n.  (e). 
of  master.    See  Certifioate  of  Reoistrt— Master. 
of  ownership  of  ship,  21.    ^See  Reoibtrt. 

CHANNEL  ISLANDS, 

pilotage  of  ships  bound  to  or  from,  261,  278,  280. 
reg^rar  of  ships  in,  6. 

CHARACTER  OF  SEAMEN,  232,  233.    See  Dischabob. 

CHARITABLE  CORPORATIONS,  for  relief  of  seamen,  245,  246. 

CHARTERER.    See  Charter-Party. 

appointment  by,  of  stevedore,  135,  318,  319. 

not  bound  by  acts  of  consignee,  372. 

restriction  of  powers  of  foreign  agent  of,  322,  n.  (o). 
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CHAETEE-PARTY.     See  Agent— Bill  of  Lading— Freight— De- 

MXTBBAGE. 
I.  In  GENERAL. 

when  to  be  carried  on  board,  140. 

jurisdiction  of  Admiralty  County  Courts  over  claims  on,  401. 

implied  stipulation  in,  to  begin  voyage  in  reasonable  time,  128,  311. 

not  to  unreasonably  delay  voyage,  138,  312. 
cannot  be  cancelled  by  master  after  cargo  shipped,  155. 
right  of  mortgagor  to  enter  into,  60. 
of  managing  owner  to  enter  into,  but  not  to  cancel,  106. 
condition  precedent  to  performance  of,  that  ship  seaworthy,  311. 
rescission  of,  where  vessel  not  taken  to  loading  place,  128,  311. 
usually  not  under  seal,  290. 
general  nature  of  contract,  289,  290. 
usually  effected  by  agency  of  broker,  289,  n.  (a). 
stamps,  290. 

guarantee  for  performance  of,  need  not  be  stami)ed,  290,  n.  (b), 
form  of,  290—292. 

when  construed  as  demise  of  ship,  289,  n.  (a),  391 ,392. 
commission  to  broker  on,  289,  n.  (a). 
informal  agreement  in  nature  of,  289,  n.  (a). 

n.  Construction  of  Contract,  292. 
from  what  time  contract  speaks,  293. 
construction  by  usage,  293,  298. 
must  explain,  not  contradict,  294. 

recent  cases,  294 — 298. 
is  to  be  construed  by  Court,  295. 
mistakes  in  contract,  298. 
words  of  description  in,  298. 
words  of  warranty  in,  299,  307,  n.  (d). 
construction  of  cesser  clause  in,  335,  412. 
Exceptions  in,  how  construed,  322,  350.    See  Bill  of  Lading. 
Conditions  precedent,  what  construed  as,  299 — 310. 
effect  of  renunciation  of  contract,  if  accepted,  329. 

m.  Dissolution  of  Contract. 
discharge  of  written  contract  by  parol,  322. 
when  contract  not  dissolved  by  unforeseen  event,  317,  322. 
dissolution  of  contract — 
by  act  of  law,  322. 

contract  becoming  unlawful,  324. 

war,  interdiction  of  commerce,  &c.,  324 — 333. 

embargo,  324. 

blockade,  331. 

recent  cases,  325. 

act  of  parties,  322. 

delay,  323. 

infectious  disease,  323. 
obligation  to  perform  contract  notwithstanding  inevitable  accident,  322. 
aliter,  if  performance  becomes  illegal,  324. 

rv.  Substantial  Ferforiianoe  of  Contract,  377. 

V.  Ordinary  Eemedies  on  Contract,  333—337. 
effect  of  cesser  clause  in,  335. 
parties  to  sue  and  be  sued  in  cases  of  agenov,  333. 

where  contract  not  under  seal,  333 — 337. 

where  contract  by  deed,  336. 

common  law  rule  where  deed  inter  partes^  337. 
liability  of  owners  when  charter-party  signed  by  master,  337. 
authority  of  master  to  bind  owner  by,  for  advances,  157. 
right  of  master  to  sue  on,  337. 
effect  on  remedies  of  reference  to  in  bill  of  lading,  340,  387. 
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CHILDBEN  OF  SEAMEN,  rights  of,  on  allotment  notes,  218. 

CHINA, 

order  in  council  as  to  registration  of  ships  in,  7,  n.  (/>). 
Supreme  Court  of,  Yice-Admiralty  jurisdiction  of,  123,  n.  (x). 

CHINESE  PASSENGEB  SHIPS,  by  what  act  regulated,  721,  n.  (d), 

CHOLEBA.    See  Quabantdos. 

provisions  for  prevention  of,  on  ooaste  of  United  Elngdom,  149,  n.  (to). 
on  prevalence  of,  prohibition  of  emigration,  732. 
LooGil  Government  Board  order  as  to,  149,  n.  (v). 
signal  to  be  hoisted  by  ships  infected  with,  149,  150. 

CHEONOMETEES, 

often  belongs  to  master,  53,  n.  (y). 

in  what  cases  it  passes  on  sale  of  ship,  53. 

how  many  carried  by  emigrant  passenger  ships,  724. 

CINQUE   PORTS.     See  Couet  of  Admiralty  of   Cn^QtiE  Ports; 
Salvaos  Commissioners  of  Cinque  Ports. 
what  thej  are,  668,  n.  (r). 
jurisdiction  of  in  civil  suits,  abolished,  669,  n.  (z). 

in  maritime  suits  retained,  668 — 670,  669,  n.  (s). 
salvage  claims  within  jurisdiction  of,  668 — 670. 
wreck  within,  681. 

boundaries  of,  668,  n.  M,  669,  n.  {h). 
droits  of  Admiralty  wimm,  681,  n.  (u). 

CINQUE  PORTS  PILOTS.    See  Trinity  House  Pilot.  I. 

now  under  jurisdiction  of  Trinity  House,  London,  250,  272,  n.  (o). 
provisions  relating  to,  272,  n.  (o). 

CLBAB  SIDE, 

meaning  of,  in  M.  S.  Act,  16,  n.  {k). 

extent  of,  specified  in  draught  of  water  record,  16,  n.  (A:),  140,  n.  («). 

CLEAEANCE.     See  two  next  titles. 

for  goods,  what  it  is,  and  how  obtained,  132. 

for  ship,  what  it  is,  and  how  obtained,  133. 

for  ship  in  ballast,  how  procured,  133. 

refusal  of,  and  detention  of  ships  not  obtaining,  3,  27,  39,  115,  129, 

130,  205,  n.  {y\  236. 
of  coasting  vessels,  how  obtained,  33.     See  Transire. 
of  emigrant  passenger  ships.  See  Passenger  Ship,  Y. 

CLEARANCE  INWAEDS, 

duty  of  master  respecting,  129, 131,  236. 

certificate  as  to  effects  of  seamen  dying  on  voyage  necessary  for,  236. 

CLEAEANCE  LABEL,  132. 

CLEARANCE  OUTWARDS, 

duty  of  master  respecting,  129 — 133. 

sailing  without,  effect  of  on  legality  of  voyage,  131,  n.  {I). 

master  cannot  obtain,  without  certificate  of  registry,  129. 

nor  without  declaring  name  of  nation  to  which  sliip  belongs,  129. 

nor  without  complying  otherwise  with  M.  S.  Acts,  129,  130. 
ship  going  to  sea  without  dearance  may  be  detained,  3,  n.  (/). 
certincate  of  clearance  for  emigrant  passenger  ships,  731. 

CLUBS,  INSURANCE,  443,  443,  n.  (c),  553,  565. 

COAL  BUNEER  SPACES,  measurement  of,  for  tonnage,  10. 

COALS  held  neoeaaries  for  a  steamer,  99,  n.  (r). 
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COASTGUAED, 

power  of »  under  quarantine  regulations,  149. 
preliminary  inquiry  by,  into  snipping  casualty,  686. 
officers  of,  when  to  act  as  receivers  of  wreck,  675. 
remuneration  of,  for  watching  salved  property,  &c.,  667. 
officers  of,  powers  of  as  sea  fisnery  officers.    See  Index,  VoL  IL 

COASTGUAED  BOOKS,  admissibility  of,  in  evidence  in  Admiralty 
Division,  630,  n.  (e). 

COASTING  TEADE, 

formerly  restricted  to  British  ships,  29,  n.  (/). 

but  now  thrown  open,  29,  n.  {j ). 
provisions  of  customs  laws  as  to,  133,  133,  n.  (z),  153,  n.  (m). 

I.  Bbixish  Ships  in. 
when  exempt  from  pilotage,  261,  279,  280.    See  Pilotage. 
under  fifteen  tons  exempt  from  registration,  3. 
under  eighty  tons  exempt  from  agreement  with  crew,  197. 

from  deck  and  load  lines,  13,  14,  15,  197. 
need  not  be  furnished  with  medicines  under  M.  S.  Act,  1867  • .  205. 
statement  of  marking  of  load  line  on  over  ei^ty  tons,  15. 
agreement  with  crew  of.    See  Agfreements,  lY. 
requirements  of  customs  laws  as  to,  133,  133,  n.  (z). 

n.  Foreign  Ships  in,  privileges  of,  29,  29,  n.(i). 

COBLE,  a  ship  within  M.  S.  Act,  1854.. 79,  n.  (/). 

COOKET,  what  it  was,  132,  n.  {q). 

COLLIEES,  BEITISH, 

when  exempted  from  pilotage  in  Thames,  261,  279. 

COLLISION, 

I.  Provisions  /or  Prevention  of, 

1.  General  Eules  of  the  Sea,  583. 
Trinity  House  rules  for  steamers,  584,  n.  (e). 
effect  on,  of  customs  of  rivers,  584,  n.  (e). ' 

2.  Eegulations  under  Statutory  Provisions, 
rules  under  previous  acts,  584,  n.  (/). 

under  M.  S.  Act,  1854 . .  584. 
regulations  under  M.  S.  Act,  1862 . .  585. 

power  to  make  and  alter  such  regulations,  585,  586. 

on  what  ships  binding,  585. 

on  British  and  foreign  ships  in  British  waters,  585. 

on  British  ships  elsewhere,  585. 

on  foreign  ships  mentioned  in  Orders  of  Council,  586. 

power  to  make  above  Orders  in  Council,  586. 

proof,  effect,  and  publication  thereof,  585,  n.  (t),  586. 

obligation  to  print,  585,  n.  (jg), 

obli^tion  taobey,  585. 

criminal  liability  for  infringement  of,  585. 

liability  in  other  respects,  627,  628. 

3.  Eegulations  for  preventing  Collisions  at  Sea,  1863 . .  585 
Orders  in  Council  approving,  588,  n.  0  )• 

how  far  such  regulations  binding  on  Queen's  ships,  588,  n.  (r). 
diagrams  of  Bofurd  of  Trade  to  illustrate,  585,  n.  (j). 
translation  by  French  government,  585,  u.  (j). 
Order  in  Coiinoil  of  July,  1868  (*'End  on"  Bule),  586. 
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4.  BEOlTIATIOlfS  FOB  FBEVENTINO  COLLI8ION8  AT  SeA,  1879  .  .  587. 

by  what  Orders  in  Council  in  force,  587. 

to  wliat  description  of  ships  applicable,  587,  606,  607. 

how  far  they  apply  in  nvers,  &c.,  in  absence  of  local  rules,  606, 

n.  (t). 
do  not  apply,  except  by  consent,  to  Queen's  ships,  606. 
steamship  not  under  steam  treated  as  sailing  ship,  587. 
steamship  under  sail  and  steam  a  steamship,  587. 
Bules  as  to  lights  and  fog  signals,  588,  598,  606. 

carriage  of  exceptional  lights,  when  allowed,  588, 11.  (9),  606. 

lights  for  vessel  liable  to  quarantine,  588,  n.  (7). 

no  definition  in  rules  of  what  is  a  '*  bright  light,"  588,  n.  («). 
Art.  3.  Lights  for  steamships  under  way,  588. 

meaning  of  *'  under  way,"  589. 

mast  head  light,  588. 

side  lights  and  side  screens,  588,  589. 

effect  of  deficiency  in  length  of  screens,  589,  n.  {i), 

use  of  side  lights  in  tempestuous  weather,  589,  n.  (t)» 

use  of  relieving  lights,  589,  n.  (<). 

in  what  position  side  lighte  earned,  590. 

distance  at  which  lights  visible,  590. 

duty  te  obey  article  in  time  te  avoid  danger,  590,  n.  (6). 

comparison  between  regulations  of  1863  and  1879.. 589. 
Art.  4.  Ijighte  for  steamships  tewing,  590. 

comparison,  &o.,  590. 
Art.  5.  Lights  for  telegraph  ships  and  ships  not  under  command, 

590. 
Art.  6.  Lifi^hts  for  sailing  ships,  591. 
Art.  7.  Side  lights  of  small  vessels,  591. 
Art.  8.  Lights  for  ships  at  anchor,  592. 

comparison,  &c.,  592. 
Art.  9.  Lights  for  pilot  vessels,  592. 

comparison,  &c.,  592. 
Art.  10.  Lighte  for  fishing  vessels  and  open  boate,  592. 

lighte  under  Sea  Fisheries  Act,  1868,  superseded,  593. 

lighte  carried  by  such  vessels  under  Fisheries  Act,  1843.  .595. 
by  British  fishing  boate  under  Fisheries  Act  of  1868 . .  594. 
by  French  fishing  boate  tmder  Fisheries  Act,  1877 . .  594. 

effect  of  Sea  Fisheries  Act,  1875. .  594. 
of  Fisheries  Act,  1877 . .  594. 
of  Order  in  Council  of  March,  1880. .  595. 

lighte  for  fishing  boate  as  recently  proposed,  595,  n.  (x). 

existing  stete  of  law  as  te  lighte  for  fishing  boats,  595. 

temporary  revival  of  regulations  of  1863 . .  596. 

text  of  revived  article,  596. 
Art.  11.  Lighte  for  overtaken  ships,  596. 

companson,  &c.,  596. 
Art.  12.  Sound  signals  for  fog,  &c.,  596. 

comparison,  &c.,  597. 

special  fog  signals  for  Japanese  and  Turkish  ships,  597. 
Art.  13.  Speed  in  fog,  mist,  or  snow,  598. 

meanmg  of  ''moderate  speed,"  598. 

duty  of  vessel  in  fog  te  anchor  if  possible,  598. 
Steering  and  sailing  rules,  598,  606. 
Art.  14.  Bules  for  sailing  ships  approaching,  598. 

comparison,  &c.,  599. 

meaning  of  "  risk  of  collision,"  599. 

obligation  of  keeping  out  of  the  way  how  discharged,  599. 
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4.  Beoulations  fob  fbeventino  Collisions  at  StjL^continued. 

meaning  of  running  free,  599. 
of  close  hauled,  599. 
Art.  15.  Bules  for  steamsliips  meeting,  600. 

comparison,  &c.,  600. 

meaning  of  *'  end  on  or  nearly  end  on,"  600. 
Art.  16.  For  steamships  crossing,  601. 

what  ships  are  '*  crossing  smps,"  601. 
Art.  17.  Duty  of  steamships  to  avoid  collision  with  sailing  ships, 
601. 

extent  of  duty  of  steamship  under  above  rule,  601,  n.  (9). 
Art.  18.  Duty  of  steamship  to  slacken,  stop,  and  reverse,  602. 

observations  on  above  rule,  602. 
Art.  19.  Optional  steam  whistle  signals,  602. 
Art.  20.  Obligation  on  overtaking  ship  to  keep  out  of  the  way,  603. 

comparisons,  &c.,  603. 
Art.  21.  Kule  of  navigation  in  narrow  channels,  603. 

similar  repealed  provisions  of  M.  S.  Act,  185:1.  .603. 

cases  decided  on  such  repealed  provisions,  603,  n.  {y), 

meaning  of  "narrow  channel,**  603,  n.  (y). 
Art.  22.  What  ships  to  keen  their  course,  604. 

in  what  cases  above  rule  not  applicable,  604. 

meaning  of  *'keep  her  coiu'se,    604,  n.  (z). 
Art.  23.  Dangers  of  navigation,  and  circumstances  regarded,  604. 

application  of  above  rule,  604,  604,  n.  {d). 

burden  of  proof  that  rule  does  not  apply,  604. 

duty  of  vessels  not  to  recklessly  adhere  to  rules,  605,  605,  n.  {g). 
Art.  24.  Precautions  required  of  seamen  not  disrega^ed,  605. 

object  of  this  Article,  605. 
Art.  25.  Local  harbour,  river,  &c.  rules  not  superseded,  605. 

effect  of  this  Article,  606. 

what  rules  apply  where  no  local  regulations,  606,  n.  (t). 

effect  of  custom  in  rendering  rules  locally  binding,  606,  n.  (t ). 
Art.  26.  Saving  for  station  lights  for  war-ships  and  ships  under 
convoy,  606. 

5.  Inspection  of  Ships'  Lights  and  Foo  Signals,  39,  607. 
certificate  of  inspection,  39,  607. 

obedience  to  inspection,  how  enforced,  39,  607. 

appeal  from  refusal  of  certificate  of  inspection,  39,  607,  n.  (/). 

6.  Begitlations  fob  pbeventing  Collisions  in  the  Mebset  Sea 

Channels,  607,  608. 
rule  of  navi^tion  in  such  channels,  607. 
lights  for  ships  at  anchor,  607,  608. 
enect  of  infnngement  of  above  rules,  608,  n.  (o), 

7.  Begitlations  as  to  Dockyabd  Fobts,  608. 
effect  of  such  regulations,  608. 

definition  of  dockyard  port,  608,  n.  (p). 

8.  Bttles  as  to  Lights  and  Signals  in  Habboubs,  Biybbs,  and 

Inland  Navigations,  609,  611. 
under  local  acts,  609. 
under  Orders  in  Council,  609. 
regulations  for  the  navigation  of  the  Biver  Thames,  609. 

abstract  of  contents  of  such  regulations,  610,  610,  notes. 

penalty  for  infringement,  610,  n.  {w). 

special  lights  for  barges,  610,  n.  (x). 
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8.  BuLSS  AS  TO  Lights  and  Signals  in  Habbou&s,  etc. — continued, 
regulations  for  navigation  of  the  Biyers  Tyne  and  Tees,  010. 

of  the  Biyer  Mersey,  611. 

of  the  Bridgwater  Navigation,  610,  n.  (c). 

of  the  Mersey  and  IrweU  Navigation,  610,  n.  (c). 

9.  Phboautions  required  by  Ordinary  Practice  of  Seamen, 
seamenship  and  sufficient  force  of  crew,  611,  612. 

proper  look-out,  611. 

speed,  598,  611. 

anchor  watch  and  tending  ship  at  anchor,  611,  612. 

sufficient  distance  between  vessels  at  anchor,  612,  n.  (/). 

duty  to  avoid  vessels  at  anchor,  611. 

vessels  launched,  612,  612,  n.  (m). 
as  to ''  beating  out  tacks,"  612. 
as  to  adhering  to  proper  manoouvres,  612. 

II.  Liahility  in  respect  of  CoUieion. 

liability  of  shipowners  and  charterers,  612,  613,  614,  n.  («). 

where  damage  occasioned  by  anchors  not  holding,  612,  n.  (/}. 

where  charterer  t>ro  hdc  vice  owner,  613,  613,  n.  («). 

where  vessel  unaer  government  charter,  613,  613,  n.  (s). 

whether  both  shipowners  and  charterers  liable,  613,  n.  (a). 
evidence  of  liability,  613,  614. 
liability  of  masters,  614,  614,  n.  (z). 
liability  when  vessel  in  tow  of  steam-tugs,  614. 
liability  of  officers  of  Queen^s  ships,  614. 

non-application  of  maxim  of  respondeat  superior,  614,  n.  (c). 
liability  for  injuries  caused  by  obstructions  in  nvers,  &c.,  615,  616. 

when  owner  of  sunken  vessel  liable,  615,  616. 

when  owners  of  navigation,  on  whom  duty  cast  by  law,  616,  617. 

as  to  public  nuisances  in  navigable  river,  617. 

where  trustees  of  navigalue  river  unpaid,  &c.,  617,  n.  (m). 
liability  where  loss  of  life  or  personal  injury,  617. 

restrictions  on  instituting  action,  617,  618. 
liability  of  owners  where  compulsory  pilot  employed,  282 — 287,  618. 

where  orders  of  dock-master  ooeyed,  618,  n.  (r). 
liability  for  damage  caused  to  certain  harbours,  docks  or  piers,  618. 
for  damage  caused  to  light  vessels,  618,  n.  («). 

m.  Remediee  and  Procedure  where  Damage  hy  Collieion, 

1.  Generally, 
inquiry  by  order  of  Board  of  Trade  where  loss  of  life,  83,  617,  618. 

such  inquiries  seldom  or  ever  held,  83,  n.  (Ji). 

no  other  proceedings  unless  inquiry  held  or  refused,  617,  618. 
evidence  of  refusal  to  hold  such  inquiry,  618,  n.  (y). 
maritime  lien  conferred  in  respect  of  damage  done,  86,  619. 

how,  and  against  what,  such  lien  is  enforceable,  619,  619,  n.  (y). 

over  what  claims  such  lien  has  precedence,  619,  nn.  (<),  (u). 

ranking  of  claimants  for  damage  inter  sese,  619,  n.  {t), 

relation  back  of  maritime  lien,  619. 

such  lien  available  against  purchaser  for  value,  619. 
remedy  for  collision  by  action  in  rem,  619. 

in  what  cases  costs  and  damages  recoverable,  619. 

by  action  in  personam,  620. 

resort  to,  wnere   plaintiff  not  satisfied  after  action  in  rem, 
619,  n.  (a), 
effect  in  Court  of  Admiralty  of  Common  Law  judgments,  620,  n.  (a}. 
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2.  JURISDIOnON  OF  OOUETS  IN  CASES  OF  COLLISION  CONFERRED, 

power  to  arrest  foreign  ships  under  M.  S.  Acts,  620,  621. 
proceeding  thereon,  620,  621,  621,  n.  {d), 
in  A<uniralty  Division,  621,  n.  (e). 
jurisdiction  of  Admiralty  Division,  621,  625. 

only  exists  if  persons  or  rea  within  jurisdiction,  622. 
none  in  rem  against  fjilot  oompulsorily  employed,  620,  n.  (e). 
extension  of  jurisdiction  by  recent  statutes,  621,  622. 
to  cases  where  damage  in  body  of  county,  622. 
where  damage  done  to  or  by  foreign  vessels,  622,  622,  n.  (A), 
623,  n.  (I), 
unless  wrong-aoing  vessel  employed  for  national  purposes,  622. 
where  damage  done  by  barge  to  uiip,  622,  n.  (A;), 
by  ship  to  barge,  622,  n.  (Q. 
by  crew  of  ship  to  telegraphic  cable,  623. 
where  title  involved,  622,  n.  (Je). 
wl^ere  damage  to  piers  in  TJmted  Kingdom,  623. 
whether  extended  to  collision  between  two  barges,  623,  n.  (/). 
or  to  damage  to  pier  in  forei^  country,  623,  n.  (;i^. 
or  to.  damage  cauised  by  negbgent  towage,  622,  n.  (l). 
in  cases  of  personal  injuries,  623. 
where  damage  caused  without  contact,  623,  624. 
in  cases  of  loss  of  life,  624,  624,  n.  («). 

restrictions  against  institution  of  such  actions,  617,  618. 
arbitration  where  damage  by  foreign  national  vessel,  622,  n.  (t). 
jurisdiction  to  enforce  judgment  of  Admiralty  Courts,  624. 
jurisdiction  of  the  Cinque  Forts,  624,  625,  n.  (v),  668,  669. 
jurisdiction  of  County  Courts  having  admiralty  jurisdiction,  625. 
where  damage  does  not  exceed  300^.,  625. 
jurisdiction  by  agreement,  625. 
jurisdiction  of  Yice- Admiralty  Courts  and  other  Courts,  625. 
jurisdiction  of  justices  in  cases  of  damage  to  piers,  &c.,  626. 

3.  Fbocedube  in  Admiralty  Am)  Qtteen's  Bench  Divisions,  626. 
how  far  practice  of  Admiralty  Court  still  in  force,  626,  n.  (A). 
mode  of  trial,  627. 

province  of  Trinity  masters,  627,  nn.  (^),  (f). 
evidence  how  taken,  627, 627,  n.  (m). 

evidence  as  to  nautical  stall  not  admissible  in  Admiralty,  627,  n.  (/). 

as  to  entries  in  official  log  respecting  collision,  630. 

how  far  such  entries  evidence,  630,  n.  (e). 

whether  depositions  before  receiver  of  wreck  evidence,  630,  n.  (e). 

evidence  ox  coast-guarda'  books,  630,  n.  (e). 

lighthouse  logs,  and  protests,  630,  n.  (e). 
I>zooeedinff8  at  shipping  casualty  investigations  and 
Coroners  Courts  not  evidence,  630,  n.  {e), 
evidence  at  naval  inquiries  likewise  inadmissible,  630,  n.  (e). 
report  to  Trinity  House  where  pilot  in  charge,  276,  n.  (e). 
burden  of  proof,  generally,  627. 

in  cases  of  compulsorv  pilotage,  627,  n.  (n). 
statutory  rules  as  to  burden  of  proof,  627. 
where  infringement  of  regulations  under  M.  S.  Acts,  627,  628. 
where  infringement  possibly  contributing  to  collision,  627—629, 
628,  n.  (y). 
unlessdeparturefromregolationsiustified,  628, 628,n.(u). 
instances  where  rule  applied,  628,  n.  (y). 
liability  in  such  cases,  628,  nn.  («),  (<). 
where  vessel  neglects  to  stand  by,  &c.,  138,  629. 

preyious  law  and  statutory  provisions,  629,  n.  (c). 


768  INDEX. 

COLLISION— con^tntMcf. 

3.  FbooeDU&B,  VTC.^-coniintied, 

burden  of  -pTOoi—continued. 

where  meazun^  of  person  in  charge,  629,  n.  (i). 

criminal  liabihty  where  proof  of  such  neglect,  629. 
certificates  to  be  dealt  with,  1 1 6,  n.  (u),  1 38,  629. 
reference  to  registrar  and  merchants  to  assess  damages,  633,  n.  («). 
costs  in  Admiralty  Division,  625,  n.  (y),  627,  n.  {h), 

* 

4.  Bttles  as  to  Auojtst  of  Damagbs, 

common  law  rule  of  contributory  negligence,  630, 630,  n.  (/). 
admiralty  rules  now  binding  in  all  courts,  631. 
admiralty  rules  as  to  amount  of  damages,  631. 

where  collision  inevitable,  631,  632. 

definition  of  inevitable  accident,  631, 632. 

where  inscrutable  fault,  631, 632. 

where  both  vessels  to  blame,  631 ,  632. 
application  of  this  rule,  632,  n.  (m). 

where  oamage  occasioned  by  plaintiffs  vessel,  631,  632. 

where  dama^  occasioned  by  vessel  proceeded  against,  631,  632. 
limitation  of  liability  for  damage,  633. 
measure  of  damage,  633. 

right  of  owner  of  damaged  vessel  to  restitutio  in  integrum,  633. 

rieht  to  consequential  damages,  633. 

where  abandonment  of  vessel  rendered  necessary,  633, 634. 

where  necessity  for  salvage  services,  633,  633,  n.  (y). 

where  loss  of  profitable  charter,  634. 

where  vessel  earning  freight  totally  lost,  634. 

measure  of  freight  lost,  634,  634,  n.  (6). 

where  partial  loss  occasioned,  634. 

damages  for  detention  recoverable,  634. 

rate  ox  compensation  in  case  of  steamers,  634,  n.  (d). 

measure  not  altered  though  recovery  from  underwriters,  634. 
pendency  of  actions  before  foreign  Courts  or  Courts  of  concurrent 
jurisdiction,  635,  635,  n.  (/). 

lY.  Conseqtience$  of  Collision. 

collision  caused  b^  negligence  not  barratry,  353. 

loss  by,  not  *'  accident  or  sea  damaffe,"  356. 

daxnage  by  collision  when  a  general  avera^  loss,  427,  429. 

accidental  collision  a  peril  of  the  seas  witmn  charter-party,  355. 

collision  occasioned  by  negligence  is  not,  356. 

collision  not  '*  barratry"  within  charter-party,  353. 

liability  of  underwriters  under  ordinary  form  of  policy  in  respect  of 

damage  by  collision  to  ship  insured,  481. 
liability  under  "collision  clause"  for  damage  done  by  ship  insured,  446. 
form  of  collision  clause,  446, 447. 

COLONIAL  CERTIFICATES  OF  COMPETENCY,  114,689,690(7). 

COLONIAL  COTJET, 

jurisdiction  of,  where  ships  vested  in  unqualified  persons,  47,  48, 109. 
where  offences  within  admiralty  jurisdiction,  192,  n.  (p). 

COLONIAL  GOYEENOE.    See  CoLomr  (Goveknob  of). 

COLONIAL  LEGISLATUBE.    See  Index,  Vol.  IT. 
to  grant  certificates  for  passenger  steamers,  708. 

COLONIAL  LIGHTHOUSES.    See  Lighthouses. 
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COLONIAL  SHIPB, 

registratioii  of,  3,  n.  (cZ),  20,  n.  {a), 

agreements  with  seamen  of,  196. 

grant  of  passenger  certificates  to,  708. 

how  far  admiralty  jurisdiction  for  necessaries  extends  to,  97, 99. 

COLONIAL  VOYAGES  within  Passenger  Acts,  713. 

COLONY, 

in  M.  S.  Acts,  189,  n.  (n). 

registrars  of  ships  i|i,  6,  7. 

provisions  applicahle  to  emigrant  passenger  ships  from,  713. 

special  act  respecting  Australasian  colonies,  713. 
how  offences  under  M.  S.  Acts  punishable  in,  189,  190. 
prosecution  in,  of  offences  within  jurisdiction  of  admiralty,  192,  n.  ( ;>). 

GOVEENOE  OF, 

to  perform  in  colony  duties  of  Customs  as  to  registry,  7,  n.  (71). 
in  what  instances  registrar  of  British  ships,  6. 
power  of,  under  Passenger  Acts,  713,  728,  n.  (a). 

respecting  distressed  seamen,  213 — 215. 
regulations  by,  for  use  on  ships  of  lemon  juice,  207,  n.  (e). 
power  of,  to  appoint  medical  inspectors  of  seamen,  208. 
grant  of  promional  certificates  of  registry  by,  20,  n.  (s). 
consent  of,  to  prosecution  for  sending  out  unsafe  ship,  31,  75. 
power  of,  where  offence  by  fordgner  within  British  waters,  148,  192, 
n.  («). 

COLOUES, 

legal,  for  British  merchant  ships,  27,  n.  ((2),  144,  n.  {o\ 

not  to  be  hoisted  by  unrecognized  British  ship,  5,  n.  (n). 

hoisting  improper,  within  admiralty  jurisdiction,  27,n.(d),  144,n.(o). 

what  worn  when  ship  warranted  neutral,  505. 

when  yessel  manned  by  crew  of  Nay'al  Beserve,  144,  n.  («/). 

COMMANDEE  OP  QUEEN'S  SHIP, 

survey  by,  of  provisions  and  water  alleged  unfit,  203,  204. 
right  of,  to  salvage  reward.    See  Qusen's  Ship. 
power  of,  to  summon  naval  court,  190,  191. 

COMMISSION  BBOKEB.    See  Bboker. 

COMMISSION  MASTEBS,  insurable,  465. 

COMMON  CABBIEBS, 

liability  of  shipowners  at  common  law  similar  to  liability  of,  77,  77, 

n.  (i),  137. 
generaUy  no  distinction  between  land  and  water  carriers,  77,  n.  (b). 
whether  shipowners  carrying  passengers  beyond  sea  are,  77,  n.  (o). 
carriers,  though  to  foreign  narts,  stiU  liable  as,  77,  n.  {b\ 
carrier  partly  by  land  and  partly  by  water  within  Carriers  Act, 

77,  n.  (6). 

COMPASSES, 

approval  of  adjustment  of,  in  passenger  steamships,  701. 
statement  of  suffidenoy  of,  in  surveyor's  declarations,  705. 
what  required  for  emigrant  passenger  ship,  724. 

COMPENSATION  EECOVEEABLE  AS  SALVAGE,  36,  641. 

li.P.  3  D 
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COMPENSATION  EECOVEEABLE  AS  WAGES,  191.  204.  209,  211, 
215,  215,  n.  (u). 

COMPETENCY,  certificate  of.    See  Oeetifioatb  of  Oompbtbkcy. 

COMPETENT  WITNESS, 

person  accused  of  sending  out  unsafe  ship,  30,  31. 

passengers  claiming  passage  money,  &c.  under  Passenger  Acts,  207. 

COMPLAINT,  right  of  seaman  to  make,  203,  204,  n.  (0>  210. 

CONCEALMENT  or  British  national  character,  how  punished,  27,  28. 

CONCEALMENT  ON  INSUEANCE.    See  EBPRBSBirrATioK. 
what  assured  must  communicate,  519. 

all  material  information,  520,  520,  n.  (m). 
what  he  need  not  communicate,  522. 
innocence  of  concealment  immaterial,  523. 

whether  reports  as  well  as  facts  must  be  commimicated,  520 — 522. 
general  usage  of  trade  need  not  be  communicated,  522. 
effect  of  information  being  in  Lloyd's  lists,  522,  523. 
effect  of  concealment  by  agent,  523. 
materiality  of  concealment,  how  judged  of,  524. 
positive  importance  of  fact  not  material  if  it  would  have  affected 

underwriter,  524. 
how  far  opinion  of  underwriters  is  evidence  as  to  materiality  of,  524, 

525. 

CONDEMNATION.    See  Captuee. 

CONDEMNATION,  SENTENCE  OP,  of  captured  ship,  19,  66,  68. 

CONDITION  PEECEDENT.    See  Wakranty. 
in  charter-party,  what  is,  299 — 310,  307,  n.  (d). 
as  to  time  of  sailing,  300. 
position  of  ship,  306. 
seaworthiness  of  ship,  302. 
implied  engagements  amounting  to,  310 — 312. 

CONFLICT  OF  LAWS, 

in  shipping  matters,  155,  n.  (of),  245. 

in  questions  of  general  average,  436. 

where  foreign  iwip  sold  here,  40. 

in  questions  between  charterer  and  shipowner,  155,  n.  (d),  565,  n.  (<). 

where  money  lent  on  bottomry,  565,  n.  (Q. 

CONSEQUENTIAL  DAMAGES,  what  may  be  awarded  by  Court  of 
Admiralty  in  cases  of  collision,  633,  634. 

CONSERVANCY  AUTHORITIES, 

power  of,  to  remove  and  sell  wrecks,  682. 
disputes  as  to  such  powers,  bow  settled,  683. 

CONSIGNEE, 

effect  of  possessory  lien  against,  423. 

removal  of  master  with  consent  of,  120. 

power  of,  to  appoint  master,  119. 

power  of,  to  convey  seamen  on  board  ship,  184, 

liability  of,  to  pay  pilotage  dues,  268. 

to  be  sued  for  primage,  121. 
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CONSIGNEE— cow^tnuw?. 

power  of » to  retain  amount  paid  for  pilotage  dues,  268. 

penalties  on,  where  Lascars,  &c.  left  in  United  Kin^om,  216,  n.  (z). 

rights  of,  haying  property  in  goods  under,  bill  of  lading,  346,  350, 360. 

to  order  place  of  deliyerjr  of  cargo,  153,  322. 

may  retam  amount  paid  for  light  dues,  685. 

powers  of,  respecting  deserters,  184. 

when  right  party  to  sue  on  bill  of  lading,  360 — 362. 

of  goods  when  liable  for  freight,  382—386. 

CONSIGNOR.    See  Stoppage  in  Transitu. 

when  entitled  to  sue  on  bill  of  lading,  360,  360,  n.  (2). 

CONSOLIDATED  FUND.    See  Exchequer  (Receipt  of). 

CONSOLIDATION  RULE, 
when  granted,  552. 
when  defendant  bound  by,  552,  553. 
when  plaintiff  may  bring  second  action,  553. 

CONSTANTINOPLE,  Consular  Court  of,  Vice-Admiralty  jurisdiction 
of,  123,  n.  {x). 

CONSTRUCTION, 

of  charter-party,  292—298. 

of  bill  of  lading,  350. 

of  policy  of  insurance,  455. 

CONSTRUCTIVE  DELIVERY,  413—425.    iSee  Stoppage  in  Transitu. 

CONSTRUCTIVE  TOTAL  LOSS,  528.    See  Losses. 

CONSULAR  OFFICER,  BRITISH, 

Orders  in  Council  as  to  fees  chargeable  by,  7,  n.  (n)* 
power  of,  to  inspect  ship's  papers  and  muster  crew,  143. 

to  appoint  master,  119. 
reports  by,  to  Board  of  Trade,  204. 
power  of,  to  witness  declarations  of  ownership,  7,  n.  (n). 
erant  by,  of  provisional  certificates  of  registry,  24. 
duties  of,  witn  regard  to  certificates  of  registry,  21. 
indorsements  by,  on  certificates  of  mortgage,  63,  64. 
seizure  by,  of  forfeited  British  ships,  28. 

duties  of,  respecting  certificates  of  mortgap;e  and  sale,  50,  63,  64. 
power  of,  to  survey  provisions  or  water  alleged  unfit,  203,  204. 

Sower  of,  to  seize  improper  colours,  144,  n.  (o). 
uties  of,  as  to  engagement  of  seamen,  202. 
duties  of,  respecting  deceased  seamen's  property,  235,  236. 
as  to  distressed  seamen  or  apprentices,  213—215. 
duties  of,  where  seamen  left  abroad  as  unfit,  211,  233. 

with  regard  to  ill  or  injured  seamen.    See  Illness. 
powers  and  duties  of,  where  seamen  discharged  abroad,  211,  212,  233. 

Sower  of,  to  summon  naval  court,  191. 
uties  of,  as  to  offences  of  masters,  seamen,  &c.,  185,  192,  193. 
in  what  cases  depositions  before,  admissible,  193,  n.  (<). 
deposit  with,  of  agreement  and  apprentices*  indentures,  144,  700. 
administration  of  oaths  by,  in  matters  of  quarantine,  143,  n.  (/}. 
duty  of,  where  salvage  bond  offered,  672,  673. 
detention  by,  of  ships  doing  damage,  33,  620. 
powers  of,  to  inspect  ships  carrying  passengers,  714. 
as  to  passengers,  within  Passenger  Acts,  737,  738. 

3d2 
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CONSULAR  OFFICER,  BRITISH— confinMecf. 

duty  of,  to  attest  foreign  passenger  ship  certificates,  709. 
appointment  of,  as  sea  fisnery  officer.    See  IndeXj  Vol,  II. 
power  of,  to  detain  ship  under  M.  S.  Acts,  33. 
duties  of,  respecting  grain*carrying  ships,  37. 

CONSULAR  OFFICER,  FOREIGN, 

notice,  &o.  to,  where  foreign  ship  detained  as  unsafe,  36,  37. 
notice  to,  in  action  of  wages  against  foreign  ship,  123,  n.  (z),  245. 
agent  of  owners  where  wreck  from  foreign  ships  on  coast,  678. 

CONTENT  OF  SHIP, 

what  it  is,  and  when  required,  132,  133. 
dispensed  with  in  port  of  London,  133,  n.  (u). 

CONTRABAND  GOODS,  when  master  must  not  carry,  134. 

CONTRABAND  OF  WAR,  324, 327,  332,  n.(fi),  374,  376,  n.  («),  468,  SCO- 
CONTRACT.    Hce  Agreement— Apprenticeship  Indenture— Insur- 
ance—Wages. 

CONTRACT  OF  AFFREIGHTMENT,  288.    See  Charter-party— Bill 
OF  Lading.  ' 

CONTRACT  OF  BOTTOMRY.    Set  Hypothecation. 

CONTRACT  OF  CHARTER-PARTY,  289.    See  Charter-party. 
dissolution  of,  322. 
substantial  performance  of,  377. 

CONTRACT  TICKET,  715,  716.-  See  Passenger  Contract  Tickets. 

CONTRIBUTION.    See  General  Average. 
of  part  owners  where  necessaries  supplied,  95. 
towards  expenses  of  ship,  104. 
to  general  average,  mode  of  enf  orcing,436.  See  General  Averaq  s. 

CONVERSION  by  part  owner  of  ship,  in  what  cases,  101,  102. 

CONVOY, 

deserting  or  disobeying,  how  punished,  137. 

duty  of  master  of  merchant  vessel  as  to,  137,  138. 

stipulations  in  charter-  party  to  sail  with,  302. 

demurrage  whilst  ship  waitmg  for,  409. 

effect  of  warranty  to  sail  with,  in  policy,  502,  503. 

what  implied  by,  502,  503. 

rendezvous  usually  appointed,  503. 

s^aration  from,  by  weather,  503. 

effect  on  policy  of  neglect  to  keep  with,  138,  503. 

duty  of  master  to  obtain  sailing  orders  from,  504. 

excuse  for  not  obtaining,  504. 

COOK, 

passenger's,  carried  by  emigrant  for  use  of  passenger  ship,  727,  728. 
cooking  apparatus  for  use  of,  must  be  carried,  728. 

CO-OWNERS.    See  Part  Owners. 

CO-OWNERSHIP,  ACTIONS  OP, 

jurisdiction  of  Admiralty  Division  in,  103,  104,  104,  &•  (v)* 
jurisdiction  of  Vice- Admiralty  Courts  in.    See  Indix^  Voi,  //. 
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COSN,  meaning  of  term  in  memorandum  of  policy  of  insurance,  492. 
COENWALL,  DTJKE  OF,  right  of,  to  wreck,  G78,  n.  (A;).    See  Wkeck. 

COEPOEAL  PUNISHMENT,  power  of  master  to  inflict,  126,  127. 

CORPORATE  BODY, 

when  authorized  to  own  British  ships,  5,  17. 
declaration  of  ownership  by,  18,  44. 

COSTS, 

in  wages  suits  in  Admiralty  Division,  240,  n.  {g\  244,  n.  (A). 
in  desertion  cases,  how  far  deducted  from  wages,  184. 
where  offences  on  hiffh  seas  or  abroad,  192. 

punianable  under  M.  S.  Acts,  189,  n.  (m). 
in  shipping  casualty  investigations.    See  SniPPixa  Casualty. 
in  salvage  cases  in  Admiralty  Division,  653,  n.  (a), 
in  proceedings  for  acts  done  under  Passenger  Acts,  704. 
of  survey  of  ship  alleged  unsafe  by  deserters,  188. 
in  actions  within  juriraiction  of  Admiralty  County  Courts,  244,  n.  {h\ 

625,  n.  (yj,  653,  n.  (a). 
where  ship  detained  as  unsafe,  35,  36. 
in  damage  suits,  625,  n.  (y),  627,  n.  (A). 
of  Naval  Court,  188,  191. 
imder  Foreign  Enlistment  Act,  1870.. 69,  n.  {g). 
of  Court  of  Survey,  35,  36. 

COSTS  AND  DAMAGES,  35.  36. 

when  recoverable  in  prize  cases,  68,  n.  (6). 
in  damage  suits,  619,  620. 

COUNTER-CLAIM.    See  Set-off. 
COUNTERMAND  of  delivery  of  cargo,  422. 
COUNTY  COURT.    And  see  next  Title. 

JUBISDICnON  OF, 

over  claims  on  allotment  notes,  218. 

in  disputes  between  masters  and  seamen  or  apprentices,  185,  n.  («). 

Judge  of, 
jurisdiction  of,  in  salvage  disputes,  653,  657. 
appointment  of,  a  judge  of  Court  of  Survey,  34,  n.  (r). 

Reoistrab  of, 
appointment  of  a  Registrar  of  Court  of  Survey,  34,  n.  (r). 

COUNTY  COURT  HAVINO  ADMIRALTY  JURISDICTION, 
APFEAiiS  FBOM.     See  Index,  Vol.  11, 

APVOTSmCENT  AND  JlTRISDICTION  OF, 

api>ointment  of,  99,  n.  (n). 

jurisdiction  of,  625,  n.  (x),  653,  n.  (a). 

m  actions  of  necessaries,  99. 

in  wages  suits,  126,  224. 

in  ohiurter-paity  and  bill  of  lading  cases,  401,  402. 

in  suits  for  demurrage,  413. 

in  damage  suits,  625. 

in  salvage  suits,  653. 

in  towage  suits,  674. 

in  salvage  apiK)rtionment  suits,  664. 

possess  no  jurisdiction  in  bottomry  suits,  577. 

Frooedube  of.    Bee  Index,  Vol.  IL 
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COUET  OP  ADMIRALTY  JTJEISDIOTION.    See  Admibalty  Juris* 
DiCTiOK,  Courts  of. 

COUBT  OF  APPEAL,  HIGH.    See  Index  to  Vol  II. 
COUET  OF  PASSAGE,  Admiralty  jurisdiction,  653,  n.  (a). 

COURT  OF  RECORD, 

jurifldiction  of,  in  cases  of  damage,  620. 

Admiralty  Court  of  Scotland  vested  in,  66,  n.  (r),  671,  n.  (A). 

COURT  OF  SESSION, 

jurisdiotion  of 

where  ship  Tested  in  unqualified  owner,  24,  47,  48, 109. 

to  sell  ship  in  co-ownership  actions,  104,  n.  (^). 

in  actions  of  necessaries,  87,  n.  (^). 

in  damage  suits,  626. 

in  salvage  cases,  670,  671. 

to  enforce  salvage  bonds,  &c.,  656,  n.  (o). 

in  limitation  of  liability  suits.     Set  Index,  VoL  11. 

to  arrest  foreign  ship  doing  damage,  620. 

on  shipping  casualty  rehearings  and  appeals,  117,  118,  690,  691. 
appellate  jurisdiction  of,  in  salvage  disputes,  655. 

COURTS  OF  SURVEY, 

constitution,  powers  of,  and  judges,  &o.  of,  33, 33,  n.  (r),  34. 

assessors  of,  34,  n.  (r). 

list  of  such  ooiirts,  34,  n.  (r). 

appeals  to,  from  detention  of  ships  as  tmsafe,  32. 

jurisdiction  of,  to  detain  ship  and  report,  34,  35. 

power  and  procedure  of,  34,  35. 

on  refusal  of  certificate  of  inspection  of  lights,  &c,,  39,  607,  n.  (/). 

of  surveyor's  declaration  for  passenger  steamer,  706,  707. 

of  emi^ant  ship  certificate  of  clearance,  706, 707,  731. 
fees  taken  m  and  liability  for  costs  before,  35,  36,  707,  n.  (y). 
rules  and  orders  as  to  procedure  of,  35,  85,  n.  (r). 
reference  of  appeals  to,  to  scientific  referees,  35. 
salaries  of  officers  of.    Ste  Index,  VoL  II, 
provisions  as  to,  io  Scotland,  Ireland  and  Isle  of  Man,  34,  n.  (r). 

CREDITORS  OF  SEAMEN  OR  APPRENTIOBS,  provisions  as  to  pay- 
ment of,  out  of  deceased  seamen's  property,  238,  239. 

CREW, 

who  included  in  term,  162. 

of  British  ship  need  not  be  British  subjects,  164, 165. 
accommodation  and  health  of.    See  Chew  SPiLCES — ^Health — ^Ill- 
ness—Lime JuioB— Medical  Officee— Medical  iNSPscnoif — 
Medicines. 
account  of  and  list  of.    See  Account  of  Crew. 
agreements  with.    See  Aqreement — ^Fishing  Vessel. 
authority  of  master  over,  126,  127. 
apprehension  of,  deserting  abroad,  186,  n.  (2). 
broach  of  duties  of.    See  Desebtion — Discipline— Disobedience — 

OFFFjfCEs— Mutiny. 
contract  of  service  of, 

when  terminated  by  breach  of  agreement,  179. 

when  by  illegal  or  extra  perilous  voyage,  179. 
implied  engagement  in  that  ship  safe,  197. 
conveyance  of,  deserting  on  board  their  ship,  184. 
discharge  of.    See  Dischaboe. 
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CBiEW—ayntinued 
duties  of, 
in  what  they  consist,  177. 

as  to  obedience  within  scope  of  contract,  177,  178. 
extend  to  preseryation  of  ship  and  cargo,  178. 
not  ended  tiU  ship  and  cargo  abandoned  by  master,  178. 
expressed  in  authorized  form  of  agreement,  198. 
as  to  salving  ship,  cargo,  and  stores,  221. 
to  moor  ship  and  discluurge  cargo,  227,  n.  (o). 
efficiency  of,  m  emigrant  passenger  ship,  how  seoiired,  727. 

duty  of  owner  as  to,  in  all  ships,  75,  128. 
engagement  of.    See  Enqaqement. 
entries  respecting,  in  official  log,  140, 141. 
forcing  on  shore  abroad,  how  punished,  211. 
impressment  of.    See  Impressment. 
hirm^  of.    See  Enqaqement. 
liability  of  master  for  misfeasances  or  tortious  acts  of,  154. 

of  owners  for  such  acts,  77,  81. 
punishments  of,  under  M.  S.  Acts,  181 — 186. 

at  common  law,  126, 127, 178^181. 
property  of.    See  Deceased  Seamen's  P&ofebty. 
protection  of,  171,  177. 

offences  of.    See  Desebtion — ^Discipline — Offences. 
rating  of.    See  Index,  Vol.  II, 
registration  of,  formerly  by  register  tickets,  171. 

present  system,  171. 
remuneration  of,  under  agreement.    See  Wages. 

extra  remuneration  of,  when  recoyerable,  225. 
rights  of,  in  general,  198 — 198. 

to  leaye  ship  if  yoya«;e  altered,  138,  n.  (A). 

not  to  be  employed  beyond  scope  of  contract,  178,  179. 

in  case  of  illness  or  death.    See  Death — ^Illness. 

whether  entitied  to  recoyer  damages  by  action  where  statutes  as 

to  rights  of,  &c.,  not  complied  with,  207,  n.  (g), 
as  to  crew  space  and  yentilation,  210. 

not  to  be  wrongfully  disdiarged  or  abandoned  abroad,  210,  211. 
on  change  of  owners  abroad,  211, 233. 
where  short  allowance  of  provisions  or  water,  204. 
to  complain  to  authorities.    See  Complaints. 
privileges  of,  as  to  money  orders  and  saying  banks,  233,  234. 

with  respect  to  informal  wiUs  mode  at  sea,  238,  238,  n.  (y). 
formalities  required  for  wills  of,  238,  238,  n.  {y), 
respecting  salvage  remuneration.    See  Balvaqe— SALyoBS. 

CREW  SPACES.    See  Index,  Vol,  11. 

in  what  cases  deduction  of,  from  tonnage,  8,  8,  n.  (i), 

allowance  for,  in  calcidating  amount  of  limited  liability  82,  n.  (u). 

capacity,  construction  and  yentilation  of,  210. 

CEIMES.    See  Offences. 

CRIMINAL  COXJETS  IN  UNITED  KINGDOM,  jurisdiction  of,  over 
offences  abroad  or  in  territorial  waters,  148,  192. 

CEBfPING,  provisions  for  prevention  of,  172,  173, 186,  n.  («). 

CBOWN,  power  of,  to  accept  services  of  officers  of  Naval  Reserye,  170. 

CROWN  DEBT, 

expenses  of  relief  to  distressed  seamen,  209,  n.  f^),  215. 
of  illness  of  seamen  defrajred  by  consular  officer,  209. 
of  distressed  passengers  within  Passenger  Acts,  736 — 738. 
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CEOWN  DROITS,  what  are,  676,  n.  (d). 

CUSTOM.    See  UsAOB. 

CUSTOM  HOUSE, 

conduct  at,  of  mercantile  marine  office  business,  176. 

of  business  of  Record  Office  of  Seamen,  171. 
publication  at,  of  table  of  light  dues,  684,  n.  (o). 

of  list  of  London  Trinity  House  pilots,  274. 
registration  at,  of  mana«;ing  owner,  &c.,  21,  107. 

of  qualified  pilot's  licence,  257. 

CUSTOM  LAWS. 

forfeiture  of  ship  and  cargo  where  contravened,  70,  134. 
duty  of  master  under,  before  voyage,  129 — 133. 

after  voyage,  151,  152. 
wrecked  foreign  goods  subject  to,  679. 
prize  goods  subject  to.     See  IndeXy  VoL  IL 

effect  on  contract  of  carriage,  of  seizure  under,  323, 324,  355,  363,  364. 
effect  on  claim  for  demurrage,  of  detention  under,  410. 

CUSTOMS, 

BOABD  OF, 

power  of,  to  approve  ports  of  registry,  6. 

sanction  grant  of  new  certificates  of  registry,  22. 
new  certificates  of  mortgage  or  salo,  50,  63. 

provide  forms  and  issue  instructions  aa  to  registry,  3. 

sanction  registrars  dispensing  with  evidence,  17,  n.  (/ ). 

with  authorized  forms,  44. 

grant  passes  for  ships  before  registry,  3,  n.  (/). 

dispense  with  content  of  ship,  132. 

auworize  general  transire,  133,  n.  (z). 

as  to  lime-juice,  205. 
consent  of,  where  mercantile  marine  business  at  custom  house,  176. 

where  register  office  conducted  by  customs  officers,  171. 
exhibition  by,  of  list  of  Trinity  House  Pilots  in  London,  274. 
settlement  by,  of  origin  of  foreign  wrecked  goods,  679. 
no  longer  to  perform  tonnage  measurement  duties,  8,  n.  (r),  10. 

BOAKDINQ  OfFICEKS  OF, 

provisions  respecting,  151. 

Collector  of, 

in  what  cases  registrar  of  British  ships,  6. 
in  port  of  London  receiver  of  pilotage  horn,  foreign  shins,  275. 
detention  by,  of  ship  inefficient  in  hghte  and  fog-signals,  39, 130,  607. 
duty  of,  as  to  regismtion  of  births  and  deaths,  150,  151. 

Collector  or  Comptroller  of, 
duties  of,  as  to  Local  Marine  Board  electors,  173,  n.  (d). 

Principal  Officer  of, 
when  to  perform  duties  of  emigration  officer,  714. 
duty  of,  as  to  deck  and  load  lines,  15, 16. 
inspection  by,  of  ship's  papers  and  passengers  and  crew,  143. 
survey  bj,  of  provisions  and  water  alleged  unfit,  203, 204. 
registration  by,  of  pilot's  licences,  257. 

Sublication  by,  of  names  of  Trinity  pilots,  274. 
uty  of,  respecting  post-letters,  136,  152. 
examination  by,  of  persons  arriving  in  infected  ships,  149, 150. 
duty  of,  to  act  as  quarantine  supenntendent.     See  Index,  Vci,  IL 
respecting  emigrant  passenger  ship  bonds,  730. 
as  to  emigrant  ships,  718. 
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CUSTOMS— con<tnM€(Z. 
FiONOiPAii  Officeb  of — continued. 
inspection  by,  of  record  of  draught  of  water,  16,  n.  {k)* 
detention  by,  of  ship  improperly  marked,  11. 
notice  to,  of  draught  and  cargo  of  grain-carrjring  ship,  37. 

Officer  of* 

[in  United  Kingdom  and  Abroad) ^ 
duty  of,  to  board  and  examine  coasters,  133,  n.  (z). 

to  recognize  only  master  named  on  certificate  of  registry,  22. 
as  to  the  refusal  of  clearances  under  M.  S.  Acts,  129 — 131. 
as  to  exportation  and  entry,  131 — 134. 
respecting  the  cargoes  of  coasting  ships,  133, 133,  n.  (z). 
to  carry  out  quarantine  regulations,  149. 
to  be  present  at  landing  of  all  cargo  except  bullion,  152. 
as  to  miportation,  152, 153. 

to  seize  vessels  off  ending  against  nationality,  &c.,  28, 109. 
to  seize  improper  colours,  144,  n.  (o). 
to  survey  unfit  provisions  and  water,  203,  204. 
as  to  port  and  harbour  dues,  134,  n.  (c). 
respecting  wages  and  effects  of  deceased  seamen,  235,  236. 
wim  respect  to  letters,  136, 152. 
to  approve  spirit  added  to  lime  juice,  205. 
to  detain  foreign  ships  having  done  damage,  33,  620. 
ships  under  Foreign  Enlistment  Act,  69,  n.  ( g),  70. 
in  other  cases.    See  Cleahange. 
with  respect  to  passen^r  lists  under  Passenger  Acts,  714,  715. 

under  Aliens  Begistration  Act,  152,  n.  (i). 
as  to  deck  cargo,  37. 

load  and  deck  lines,  15,  16. 
appointment  of ,  to  conduct  Scuajnen's  Eegister  Office  business,  171. 
preliminary  inquiry  by,  in  cases  of  shipping  casualties,  686. 
appointment  of,  as  receiver  of  wreck,  675. 
notice  of  action  to,  under  Passenger  Acts,  704,  n.  («). 
power  of,  to  seize  ships  forfeited  under  Passenger  Acts,  731. 

to  refuse  clearance,  129 — 131. 
detention  by,  of  ship  and  penalty  on  taking  unduly  to  sea,  33. 

{Abroad,) 
engagement  of  seamen  before,  202. 

as  to  certificate  of,  where  seamen  discharged  or  left  abroad,  185,  n.  {t), 
sanction  by,  of  deductions  from  wages,  233. 
deposit  with,  of  ship's  papers,  143, 144. 

powers  of,  as  to  warning  unauthorized  persons  off  ship,  172, 186,  n.  (z). 
respecting  grain  cargo  carrying  ships,  37. 


DAMAGE, 

punislmient  for  wilful,  by  seamen,  &c.,  183. 
oy  passenger  on  passenger  steamer,  711. 

DAMAGE,  ACTION  OF.    See  Collision. 

DAMAGE  TO  CARGO, 

does  not  confer  a  maritime  lien,  86. 
liability  of  master  for,  136,  137. 
jurisdiction  of  naval  courts  as  to,  191. 
caused  by  fire,  non-liability  of  shipowner  for,  79. 
effect  of,  on  freight,  378, 379,  318. 
jurisdiction  of  Admiralty  Divisions  in  actions  for,  400. 
of  Admiralty  County  Courts,  401. 
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DAMAGES.    See  Costs  and  Damages. 

on  disputes  betvreen  masters  and  seamen,  185,  165,  n.  (a), 

for  wrongful  dismissal  of  master  or  seaman,  241. ' 

measure  of,  in  actions  foroollision,  633,  634. 

rules  by  which  damages  are  awarded  in  suoh  actions,  630 — 632. 

under  charter-parties  and  bills  of  lading,  402,  403. 

where  improper  sale  of  cargo  by  master,  581,  582. 

DAMAGma  SHIP  OB  STOBES,  punishment  of  seamen  for,  183, 198. 

DANGEEOUS  GOODS, 

titles  of  acts  relating  to  carriage  of,  134,  n.  (&),  697,  n.  ( y). 
shipment  of  and  penalty  for  imsdescribing,  134,  315,  697. 
duty  of  shipowner  with  respect  to,  315. 

opening  and  throwing  oyerooard  packages  containing,  134, 697. 
jurisdiction  of  Courts  of  admiralty  jurisdiction  to  forfeit,  697. 
miplied  undertaking  that  shippers  will  not  ship  without  notice,  315. 
carriage  of,  prohibited  in  emi^ant  passenger  ships,  724. 
exception  of  naval  and  military  stores,  725. 

DANGEBS, 

of  the  seas  and  navigation.    See  Perils  iksubed  aoaikst  by  Polict. 

what  they  are,  353—355,  480,  483. 
of  the  roads,  353. 

DATE, 

charter-parties  under  seal  speak  from  delivery,  not  from  date,  293. 
effect  where  impossible,  293. 

DAYS,  DEMUBBAGE,  mode  of  computing,  411 . 

DEAD  FBEIGHT.    See  Peeight. 
lien  for,  by  express  contract,  389. 
meaning  of,  389,  n.  (0). 

DEATH.    See  Illness. 

effect  of,  on  right  to  wages,  221. 

expenses  attending,  of  master  or  seamen,  208. 

inquiry  into,  on  foreign-going  ship,  193,  n.  (Q. 

registration  of,  at  sea,  141,  n.  ( ^),  150,  151.    See  Begisteation. 

disposal  of  seamen's  wages  on.    See  Wages. 

of  seamen's  property  on.  See  Deceased  Seascen's  P&ofebtt. 
evidence  of,  of  seamen  in  wages  suits,  236,  237. 

of  passengers  in  limitation  of  liability  suits,  82,  n.  (z). 

DEBTS  OF  SEAMEN,  above  5«.,  not  recoverable  during  service,  194. 

DECEASED  SEAMEN'S  PBOPEBTY, 
dutv  of  Board  of  Trade  as  to,  236,  237. 

application  of  M.  S.  Act,  1854,  Part  III.  respecting,  235,  n.  (<). 
master  to  take  charge  of,  sell  and  account  for,  235,  236. 
duty  of  customs  and  consular  officers  as  to,  235,  236. 
delivery  of  proceeds  of,  to  marine  superintendent,  235,  237. 
disposal  of,  where  seamen  die  during  voyage,  235,  236. 

duty  of  owner  as  to,  where  seamen  die  at  home,  23. 
recovery  of,  and  distribution  of  proceeds  of,  237 — 239. 
where  seamen  die  on  certain  foreign  ships,  236,  n.  (x). 
distribution  of  proceeds  of,  when  seamen  in  navy,  239. 
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DECEASED  SEAMEN'S  PEOPERTY— con«nu«i. 

offences  as  to,  and  disposal  of  unclaimed  proceeds  of,  239,  239,  n.  {z), 

forms  of  particulars  of,  in  account  of  crew,  150 — 172. 

entries  respecting,  in  official  log,  141. 

no  clearance  in'vnard  unless  ma^r  duly  accounts  for,  235,  236. 

DECEASED  SEAMEN'S  WAGES.    See  Wages. 

DECK  AND  LOAD  LINES, 

duty  of  master  and  owner,  and  penalties  as  to,  13 — 16,  197. 
on  what  ships  required,  13—15. 

form  of  entry  in  official  log,  and  statement  as  to,  15,  140. 
entry  of  load  line  in  agreement  with  crew,  14,  197. 
refusal  of  entry  where  statement  not  delivered,  14,  131. 

DECK  CARGO, 

liability  of,  to  dues.    See  next  Title, 

general  ayeragje  in  respect  of,  when  claimable,  433. 

when  underwriters  not  liable  for  general  average  in  respect  of,  488. 

when  prohibited  in  emigrant  passen^r  ships,  37,  38».  724. 

of  timoer,  carriage  of,  when  prohibited  generally,  37 — 39. 

effect  on  rights  of  assured  of  carrying,  prohibited,  433,  n.  (c). 

DECK  CARGO  SPACES. 

in  foreign-going  ship,  Hable  to  dues,  9. 

how  computed,  9. 

liability  of,  to  light  dues,  130,  n.  (A). 

statement  of,  in  official  loe,  and  memorandum  of,  9. 

refusal  of  clearance,  &c.  if  memorandum  notproduoedi  9. . 

proviso  as  to,  in  colonial  waters,  9. 

forms  relating  to,  9,  n.  (v). 

DECK  SHELTER  SPACES, 

when  not  calculated  in  register  tonnage,  8. 

provision  for,  in  home  trade  passenger  steamships,  701. 

particulars  of  sufficiency  of,  in  surveyors'  declarations,  705. 

DECKS, 

construction  of,  and  space  between,  in  emigrant  passenger  ships,  720. 
on  what,  passengers  carried  in  ships  carrying  passengers,  703. 

DECLARATION  OP  OWNERSHIP.    See  Reqistey  of  Bbitish  Ships. 

DECLARATIONS,  PASSENGER.    See  Passenqeb  Steahship. 

DEED, 

construction  of  charter,  when  by,  293,  336. 

remedies,  when  contract  of  affreightment  by,  336,  337. 

when  policy  of  insurance  by,  551. 

on  bottomry  contract  by,  574. 

DEED-POLL,  who  may  sue  on  policy  by,  551,  551,  n.  (/). 

DELAY, 

in  commencement  of  voyage,  effect  of,  on  liability  of  charterer,  126, 

310,  312,  324,  378. 
in  proceeding  witii  voyage,  138,  312. 
when  it  avoids  insurance,  474. 
when  it  does  not,  474,  475. 
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DELIVERY  OF  CAfiGO, 

daty  of  master  as  to,  153,  154,  359,  363. 

effect  on  liability  of  master  of  mistake  in,  154. 

rights  as  to,  when  two  sets  of  bills  of  Itudang  presented,  154,  359. 

special  ciroumstancee  may  excuse,  at  usual  landing  place,  363. 

to  vendee  puts  an  end  to  right  to  stop  Boods  in  iransitu,  418. 

effect  of  countermand  of,  on  right  to  srop,  422. 

part  deUyery,  effect  of  on  right  to  stop,  423. 

DEMVEEY  OEDEB, 

effect  of  transfer  of,  on  right  to  stop  goods  in  iranailu,  420,  422,  n.  (n). 
effect  of,  generally,  420,  n.  (/). 

DEMISE.    See  Lease— Lessee. 

use  of  words  of,  in  charter-parties,  289,  n.  (a),  391,  392. 

DEMUBBAGE, 
what  it  is,  404. 

construction  of  contract  for  payment  of,  405  et  $eq, 
unliquidated  damages  due  for  detention  beyond  aemurrage  days,  405. 

General  Btjles  ab  to  its  Payment,  405. 
when  it  ceases,  409. 

not  payable  for  detention  on  account  of  harbour  dues,  409. 
delays  caused  bv  superincumbent  goods,  410. 

"by  crowded  docks,  410. 

by  difficulties  not  under  freighter's  control,  410. 

by  improper  interruption  by  shipowner,  410. 

by  Custom  House  restraints,  410. 
mode  of  computing  days,  411. 
commencement  of  days,  405. 
Sundays  generally  included,  411. 
when  fraction  of  day  counts  as  a  day,  411. 
when  right  to  payment  of,  ceases  generally,  296,  409. 

Bemedies  fob  BEGOyERY  OF, 
effect  of  cesser  clause  on  such  remedies,  412. 
parties  liable  to  pay  it,  411. 
consignee,  411. 
indorsee  of  bill  of  lading,  411. 
parties  to  sue  for  it,  412. 

master  cannot  usually  sue  for  in  his  own  name,  413. 
no  lien  for,  without  express  contract,  389. 
County  Court  admiralty  jurisdiction  as  to,  413. 

DENIZENS  qualified  to  own  British  ships,  5. 

DENMABK, 

Order  in  Council  as  to  tonnage  of  ships  of,  10,  n.  (b), 
disposal  of  property  of  seamen  dying  on  ships  of,  236,  n.  («). 

DEPOSITIONS, 

I.  Taken  Abroad, 
admissible  in  United  Eingdom,  if  witness  absent  abroad,  193,  n.  (I), 
in  what  cases  admissible  in  British  ^ssessions,  193,  n.  {i), 
requirements  as  to,  where  charge  criminal,  193,  n.  {t), 

n.  Before  BBCEiyER  of  Wreck,  676,  n.  (/). 

DEBELIOT.    See  Salvage— Wreck. 

included  in  term  "wreck'*  under  M.  S.  Acts,  643,  n.  (/},  675,  n.  (d), 
amount  of  salvage  awarded  in  cases  of,  660,  661. 
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DESEETION, 

what  included  in,  179,  180. 

under  7  &  8  Vict.  c.  112... 179. 

under  M.  S.  Act,  1854. .  .179. 
effect  of  receiying  manner  back,  180. 
when  excusable,  180. 
when  purged,  180. 
prevention  of,  abroad,  186,  n.  (z). 
of  foreign  seamen,  184,  n.  (r),  186,  n.  (z). 
certificate  on,  of  seaman  or  apprentice  abroad,  185,  185,  n.  {t), 
forfeiture  of  waj^es  and  effects  for,  226. 

Senalties  on  inciting  to  or  harbouring  seamen  guilty  of,  185, 186. 
efence  on  charge  of,  that  ship  unsafe,  187. 

that  ship  dangerously  short-handed,  195,  n.  (5). 

that  master  ^lilty  of  unreasonable  severity,  180. 
costs  occasioned  by,  when  deducted  from  wages,  185. 
to  enter  nayy  not  punishable,  180. 
conveyance  onboard  ships  of  seamen,  &c.  guilty  of,  184. 

proviso  where  notice  to  leave  duly  given,  184,  185. 
illness  how  far  an  excuse  for,  178,  n.  (o). 
punishments  for,  179,  181. 
power  to  rescind  contract  of  service  on,  185. 

DESTINATION  OF  SHIP,  owners  when  bound  to  give  notice  of  change 
of,  76. 

DETAINING  OPPICEES, 

appointment  and  powers  of,  32,  32,  n.  (jp),  33, 36. 
penalty  on  taking  to  sea,  33. 

DETENTION, 

of  seamen's  property,  how  far  allowed,  172,  173. 
of  ships.    See  Cleajlanoe— Customs — ^Unsafe  Ships. 
general  provisions  for  enforcing  under  M.  S.  Acts,  33. 
imdue,  of  certificate  of  registry,  23. 
damages  in  respect  of,  in  collision  cases,  634. 
during  voyage,  effect  of,  on  freight,  363,  378. 
under  time-cliaiter,  378. 

DEVIATION.    See  Iksueakoe. 

duty  of  master  to  prosecute  voyage  without  unnecessary,  138,  312. 

for  salving  life  justifiable,  138,  n.  {g),  477. 

in  order  to  salve  property  not,  138,  n.  (^),  477,  n.  (a). 

liability  for  imdue,  under  charter,  138,  312. 

effect  of,  on  contract  of  bottomry,  571. 

what  amounts  to,  in  questions  of  insurance,  475. 

when  insurance  avoided  by,  138, 476. 

when  excused,  476. 

effect  of  usage  as  to,  478. 

intention  to  deviate,  476, 479. 

loss  before  deviation,  479. 
reservations  as  to,  in  policy,  construed  strictly,  478. 

instances  of,  478, 479. 
effect  of,  on  contract  of  bottomry,  571,  572. 

in  enhancing  salvage  awards,  659,  660, 660,  n.  (jg), 

DIETAEY  SCALE, 

on  board  emigrant  passenger  ships,  733 — 735. 
substitutions  allowed  in,  735. 

variation  of,  bv  Board  of  Trade  by  notice,  735,  n.  (o). 
power  of  Board  of  Trade  to  modify  proviflions  of  Passenger  Acts  as  to, 
722. 
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DIFFERENTIAL  DUES,  29,  n.  {%).    See  SniPPDra  DuBfl. 

DISBUBSEMENTS, 

what  included  in,  124,  157. 

actions  of,  124,  125. 

jurisdiction  of  Admiraltv  Division  in  cases  of,  124,  125,  240. 

duty  of  master  to  fumisn  accounts  before  suin^  for,  1 24. 

practice  where  claims  made  in  respect  of  unclaimed  liabilities,  124. 

maritime  lien  for,  86,  125,  125,  n.  {$),  126. 

equitable  lien  for,  126. 

may  be  insured,  465. 

DISOKABGE  OF  OAEGO.    See  Gaboo— Delivery. 

DISCHAEGE  OF  BEOISTERED  MOBTGAGE,  57. 

DISCHAEGE  OF  SEAMEN. 

!•  Iir  QEKERAL, 

to  what  ships  provisions  as  to,  apply,  176,  n.  («). 

mercantile  marine  superintendent  to  facilitate  and  superintend,  176. 

fees  on,  176, 176,  n.  {g\ 

disohar^  of  seamen  oi  ship  having  running  agreement,  200. 

production  of  shipping  documents  on,  231. 

if  at  beginning  of  voyage  compensation  payable,  210,  217. 

in  what  cases  before  mercantile  marine  superintendent,  231,  232. 

tmless  Board  of  Trade  otherwise  orders,  176,  177. 
settlement  of  wages  on.    See  Wages. 
execution  of  release  on,  and  effect  of,  232. . 

forms  of,  232,  n.  (t). 
certificate  of  discharge  on,  obligatory,  211,  232. 
in  what  cases  report  of  character  granted  on,  232. 
indorsement  of  discharge  with  report  of  character,  232. 
such  certificate  evidence  of  rating  of  seamen.    See  Index,  Vol,  II. 

forms  of  such  certificate,  232,  232,  n.  [k], 
fabrication  of  such  certificate  a  misdemeanor,  233. 
power  to  take  evidence  and  settle  disputes  on,  233. 
entry  of,  in  official  log,  141. 
where  seamen  in  emigrant  passenger  ship,  727. 

n.  Out  of  UiaTED  Kingdom,  210,  212. 
certificate  of  discharge  on,  obligatory,  211 — 213. 
return  of  certificates  of  competency  to  officers  on,  211. 
requirements  on,  before  consul  or  other  functionarv,  211,  212,  233. 
how  expenses  of  sending  seamen  home  on,  met,  211. 
provisions  as  to,  on  change  of  ownership  of  ship  abroad,  210,  233. 
seamen  sent  home  on,  subject  to  disciplme,  186. 
by  order  of  Naval  Court,  191,  210. 
foreign  law  as  to,  212,  n.  (q), 

duties  of  superintendent  ii  seamen  discharged  abroad,  211 — 213. 
burden  of  proof  on  owner  that  seamen  rightly  discharged,  212,  n.  {q). 
master  wrongfully  discharging  seamen  abroad,  how  punished,  211. 

DISCHAEGE,  POET  OF,  duty  of  master  to  proceed  without  delay  to, 
138,  148. 

DISCIPLINE.    See  Dbseetion. 

Offekces  against. 

by  seamen  or  apprentices,  how  punishable,  181 — 187,  228,  n.  {t), 

common  law  punishment  for,  126,  187. 

amounting  to  a  misdemeanor.     See  Misdehbanor. 

by  masters  and  officers,  181.    See  Board  of  Trade  Inquirt. 

forfeiture  of  waj^es  by  reason  of,  229. 

procedure  on  trial  of.    See  Progeditre. 
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DISCIPLINE— con<mu«?. 

Offences  against — continued. 

entries  respeoting,  in  official  log,  140, 183. 
to  what  ships  proyiaions  as  to,  apply,  186. 
regulations  as  to,  incorporated  in  agreement,  196,  199 . 

in  wnat  cases  and  on  whom  binding,  186* 
tables  of  such  resnlations,  181. 
fines  lor,  deducted  from  wages,  and  how  applied,  230. 

DISCOUNT,  296,  388. 

DISEASES,  provisions  as  to  infectious,  149,  150.    See  Qitabantine. 

DISINFECTANTS,  on  passenger  ships  within  Passenger  Acts,  729. 

DISMISSAL,  WRONGFUL,  damages  for,  in  admiralty  action  of  wages, 
241. 

DISOBEDIENCE, 

forfeiture  of  wages  by,  229. 
summary  punishment  of,  by  master,  126,  187. 
statutory  punishment  of,  181,  182. 
not  justified  by  intemperate  ezeroise  of  authority,  178. 
or  order  for  work  beyond  scope  of  duty,  178. 

DISSOLUTION, 

of  contract  of  charter-party  by  acts  of  parties  or  of  law,  322 — 333. 
by  delay,  311,323,332. 
by  contract  becoming  unlawful,  324. 
by  war,  interdiction  of  commerce,  &o.,  324 — 333. 
by  embareo,  324,  325. 
by  blockade,  831,  332. 
wuetiier  by  risk  of  capture,  332. 
by  infectious  disease,  323. 
whether  by  want  of  water  at  place  of  loading,  317 . 
whether  by  frost,  317,  357. 
of  written  contract  under  Statute  of  Frauds,  322,  322,  n.  {q), 

DISTILLING  APPABATUS,  in  emigrant  passenger  ships,  727, 732. 

DISTRESS, 

for  non-payment  of  lieht  dues,  685,  n.  {»), 

of  port  or  haroour  dues,  134,  134,  (e). 
for  wages  and  penalties  under  If.  S.  Acts,  244. 
for  expenses  of  remoying  wrecked  vessels,  681. 

under  Dockyard  Ports  Regulation  Act,  1865.  .681. 

DISTRESS  SIGNALS, 

day  and  night  appointed,  and  penalties  for  misuse  of,  144,  641. 
provision  K>r  registering  night  signals  similar  to,  145,  641. 

list  of  such  signals,  641,  n.  (a)* 
on  emigrant  passenger  ships,  724. 
required  in  passenger  steamships,  702,  724. 

DISTRESSED  SEAMEN, 

I.  Abroad, 
relief  to,  passage  home  and  subsistence  of,  213 — 215. 
expenses  of,  provided  by  i)arliament,  214. 
but  recoveraole  from  British  owner  if  discharge  of,  abroad  wrongful, 

215. 
such  expenses  charge  on  British  ship,  215. 
on  foreign  ship  in  certain  cases,  215. 
when  such  expenses  deducted  from  seamen's  wages,  233. 
payment  to  master  conveying  home,  214. 
penalty  on  master  refusing  to  duly  convey  home,  214. 
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DISTEESSED  SEAMEN— conttnued. 
I.  Abroad — continued, 
indorsement  on  agreement  of  particulars  with  regard  to,  215. 
expenses  of,  where  illness  in  sernoe  of  ship,  or  by  neglect,  208^  209. 
conveyed  home  subject  to  discipline,  186. 
issue  of  instructions  as  to  relief  of,  215. 
reooyeiy  of  wages  and  expenses  incurred  on  behalf  of,  215. 
relief  of  British  subjects  left  abroad  after  service  in  foreign  ship,  215. 
of  foreigners  after  service  in  British  ship,  215.  ^^ 

duty  of  BcMurd  of  Trade  as  to.  See  Board  of  Trade,  Duties  of,  m. 

n.  In  EiroLAim.    See  Lascars. 

DISTRESSED  SHIPS,  exempt  from  pilotage,  264. 

DISTRIBUTION  OF  SALVAGE,  659—665.    See  Salvage. 

DOCK, 

injury  in,  when  a  danger  of  navigation,  353,  354. 

when  not,  480. 
vessels  entering  or  leaving,  when  exempt  from  pilotage,  264. 
pumshment  on  unauthorized  person  boarding  ship  in,  172, 186,  n.  (z). 
trustees  of  certain,  may  regulate  embarkation  of  emigrants,  720. 
injuries  caused  by  obstructions  in,  615,  616. 
liability  for  damage  to  certain,  618. 
summary  jurisdicuon  in  such  cases,  626. 

DOOE  MASTER.    See  Harbour  Master. 

DOCKYARD  PORT, 

definition  of  limits  of,  by  Order  in  Council,  608, 

power  to  make  regulations  for,  by  Orders  in  Council,  608,  609. 

list  of  such  orders,  609,  n.  (r). 
regulations  for  preventing  coUisions  in,  how  made,  608,  609. 
removal  of  wrecked  vessels  in,  681. 

DOCUMENTS,  SHIPPINa.    See  also  Ship's  Papers. 
of  what  they  usually  consist,  139 — 143,  505. 
inspection  of,  by  authorized  authorities,  143. 

DOGS,  number  of,  carried  in  x>a8senger  ships  within  Passenger  Acts,  725. 

DOUBLE  INSURANCE,  460. 
return  of  premium  on,  567. 

DRAUGHT  OF  WATER, 

false  statement  of,  and  fraudulent  alteration  of  marks  denoting,  16. 

measured  by  Trinity  House  officer  where  pilotage  dispute,  275, 

record  of,  by  officer  of  Board  of  Trade,  16,  n.  {k), 

scale  of  feet  showing,  12. 

record  of,  in  official  log,  and  production  to  customs,  16,  n.  {k),  1^. 

contents  of  record  of,  16,  n,  (%). 

Sowers  of  officer  recording,  16,  n.  (A;),  160,  n.  («). 
uty  of  master  as  to,  and  penalty  for  impeding  officer,  16,  n.  (k). 
statement  of,  where  ship  grain- carrying  ^p.    See  Index,  Vol,  II, 

DRAWBACK  GOODS,  provisions  of  customs  laws  as  to,  132, 132,  n.  (p). 

DRIFT  NET  FISHING.    See  Sea  Fishinq  Vessel. 

DROITS  OF  ADMIRALTY, 

what  are,  and  disposal  of,  676,  n.  ((£). 

transfer  of  office  of  receiver-general  of,  to  Board  of  Trade,  676. 
receivers  of,  control  over,  and  powers  of,  676,  676,  n.  (c). 
prizes  by  uncommissioned  captors  are,  65,  n.  (;>}• 
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DEUNKENNESS, 

habitual,  forfeiture  of  wages  for,  120,  229. 

caufiing  serious  damage  by  reason  of,  a  misdemeanor,  181. 

statutory  punishment  for  damage  or  injury  caused  by,  181. 

ground  for  cancelling  certificate  of  competency  or  service,  116,  n.  (u). 

of  qualified  pilot,  how  punished,  269,  270. 

in  home  trade  passengers,  cause  of  removal  or  refusal,  700,  701 . 

punishment  of,  in  passengers  in  passenger  steamer,  709,  710. 

DUBLIN,  POET  OF,  COEPOEATION.    See  Irish  Lights,  Commis- 

SIGNERS  GF — LlOHTHGUSE  AUTHGRITIES. 

DUES,  DIFFEEENTIAL.    See  Shipping  Dues. 

DUES,  POET  OE  HAEBOUE, 

distress  for  certain,  134,  134,  n.  (e). 
obligation  on  master  to  pay,  134,  134,  n.  (e). 
payment  of,  when  on  registered  tonnage,  9,  n.  {x), 

DUNGENESS,  supply  of  Trinity  House  pilots  off,  276. 

DUNNAGE. 

what  it  is,  135,  n.  M. 

master  must  provide  generally,  135. 

DUEESS,  bottomry  bond  given  under,  invalid,  573. 

DUTIES, 

of  owners,  73 — 76.    See  Shipgwners. 
of  masters,  127 — 144.    See  Master. 
of  crew,  177.    See  Crew. 
of  pilots,  269—27 1 .    See  Pilgt. 

DUTY,  NEGLECT  OF,  punishment  for,  181—183. 


EAST  INDIES, 

natives  of.    See  Lasoars. 
territories  of.    See  India. 

EFFECTS,  SEAMEN'S, 

provisions  as  to,  where  seamen  volunteer  into  navy,  224. 

forfeiture  of,  by  desertion,  226. 

deceased.    See  Deceased  Seamen's  Prgperty. 

EMBAEGO, 

effect  of,  upon  waees  of  crew,  223. 
upon  contract  of  cnarter-]^arty,  324,  325—331. 
general  average  contribution  for  loss  sustained  by,  431. 
effect  of,  on  policjr  of  insurance,  488,  489. 
insurance  by  foreigner  against  BriticJi  embargo,  488. 

EMBEZZLEMENT, 

restrictions  on,  liability  of  owners  in  respect  of,  80. 

of  cargo  or  stores  by  crew,  183,  198,  218. 

by  superintendent,  &c.,  of  mercantile  maiine  office,  177. 

EMIGEANT  POETEES,  bye-laws  as  to  licensing  of,  720. 

EMIGEANT  EUNNEE, 
defined,  719,  n.  (u;). 

appointment,  licensing,  registering,  and  remuneration  of,  719. 
delivery  of  badges  to,  and  as  to  agents  of,  719. 
punishment  for  offences  relating  to,  719,  719,  n.  (y),  720. 
M.P.  3  B 
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EMIGRANT  SHD?S.    See  Passenoeb  Ships,  Y . 

EMIGEANTS.    See  Passenoebs,  II.— Passenger  Ships,  V. 
regulation  of  landing  and  embarkation  of,  by  bye-laws,  720. 

EMIGRATION, 

prohibition  of,  on  prevalence  of  cholera  or  other  like  disease,  732. 
punishment  for  falsifying  emigration  papers,  &c.,  720,  n.  (z). 

EMIGRATION  COMMISSIONERS,  powers  of,  nnder  Passenger  Acts 
now  in  Board  of  Trade,  714,  714,  n.  (c). 

EMIGRATION  OFFICGER, 

appointment  of,  by  Board  of  Trade,  714,  714,  n.  (c). 
performance  of  duties  of,  by  custom's  officer,  714. 
power  of,  to  inspect  ships  carrying  passengers,  714. 

to  survey  ships  within  Passenger  Acts,  721,  722 — 729. 

to  inspect  passengers  and  crew  of  such  ships,  729. 
fees  on  such  surrey,  inspection,  &c.,  722,  n.  (/). 
clearance  certificate  by,  that  ship,  &c.  fit  to  proceed,  731. 
duties  of,  where  ship  at  intermediate  port,  722,  n.  (/),  726,  731. 
where  sickness  among  passengers,  729, 730. 
where  wreck  or  damage  to  ship,  736,  736,  n.  (r),  737. 
production  of  contract  passengers  tickets  to,  716,  n.  (n). 
duties  of,  as  to  emigrant  runners,  719. 
proceedings  by,  for  penalties  under  Passenger  Acts,  704. 
notice  of  action  to,  704,  n.  (a), 
duty  of,  as  to  immigrant  ships,  718. 

as  to  shipment  of  cattle  and  horses  in  passenger  ships,  725. 

EMPLOYERS  AND  WORKMEN'S  ACT,  1875,  applies  to  seamen  and 
apprentices,  185,  n.  («}. 

ENEMIES.    See  Alien  Enekies. 

ENGAGEMENT  OP  SEAMEN, 
duty  of  masters  as  to,  128. 

to  what  ships  provisions  as  to,  apply,  176,  n.  (e),  186,  n.  (x). 
superintendent  to  facilitate  and  superintend,  175,  194,  202, 231. 
fees  on,  176,  201,  n.  (p). 
by  what  persons  lawfully  made,  194. 

by  unaumorized  person,  or  where  seamen  unduly  engaged,  194. 
licences  granted  by  Board  of  Trade  for,  194,  n.  (x). 
taking  commission  from  seamen  on,  illegal,  194. 
in  what  cases  necessarily  before  superintendent,  199,  200. 

unless  Board  of  Traae  order  otherwise,  176,  177. 
engagement  of  substitutes  where  ship  foreign-going  ship,  200. 
for  home  trade  ships  may  be  before  superintendent,  201. 
provisions  as  to,  abroad,  202. 

penalties  on  false  statements  and  other  offences  on,  195,  n.  (z),  228. 
forms  relating  to,  195,  199. 

form  of  superintendent's  receipt  on.    See  Index,  Vol,  IL 
facilitated  by  establishment  of  mercantile  marine  offices,  175. 
agreements  on.    See  Aobeement  with  C&ew. 
in  colonies,  202. 

out  of  the  United  Kingdom,  202. 
special  forms  for  Tessels  in  whale  fisheries,  178,  n.  (e),  199. 

ENGINE  ROOM  SPACES, 

when  deducted  from  tonnage  and  calculation  of,  8,  9. 
measurement  of,  10. 

ENGINES,  when  they  pass  on  sale  of  ship,  52,  n.  (o). 
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ENGINEER, 

of  passenger  steamet  to  give  assistance  when  ship  suryeyed,  705,  n.  (u). 
certificate.    See  Cebtifioates  of  Competency  and  Seeyice. 
entry  in  surveyor's  declarations  that  certificate  in  order,  706. 
may  be  officer  of  Nayal  Beserye,  170. 

ENGLISH  CHANNEL, 

fisheries  in.    See  Sea  Fisheries. 

pilotage  district,  273,  276.    See  Trinity  House  Filotaoe. 

ENTICING  TO  DESEET,  how  ptinished,  185. 

ENTRY  OF  GOODS, 

provisions  of  custom  laws  as  to,  outwards,  131. 

inwards,  152, 153. 
forfeiture  of  goods  where  provisions  as  to,  disregarded,  132,  n.  {q). 
prohibited  until  post  letters  delivered,  152. 
outwards,  refusal  of  where  no  load  line  statement,  131. 

EQUIPMENT  ACTION, 

jurisdiction  of  Admiralty  Division  in,  98. 

no  maritime  lien  conferred  in  respect  of  claims  in,  87. 

EQUIPMENTS,  fifec  Boats— Passenger  Ship— Passenger  Steamship. 

EQUITABLE  CHABGE  of  first  registered  mortgagee  on  ship  or  freight, 
61,  n.  (a;). 

EQUITABLE  DEPOSIT, 

of  certificate  of  registry  not  permitted,  23. 
of  builder's  certificate,  19,  n.  (n). 

EQUITABLE  LIEN.    See  Lien. 

on  ship's  earnings  for  necessaries  supplied  to  shipowner  becoming 

bankrupt,  96,  97. 
none  for  necessaries  against  purchaser  of  ship,  88,  n.  (Q. 
when  master  has,  on  neight,  126. 

EQUITABLE  TITLE  to  ship,  18,  n.  {k),  44,  55,  56. 

EQUITIES, 

in  British  ships  not  disregarded  under  M.  S.  Acts,  18,  n.  {k),  44,  55, 

56,  57,  n.  (i). 
how  far  recognized  under  repealed  acts,  43,  n.  (u),  54,  n.  (a),  65. 

EEASUBES,  attestation  of,  in  seaman's  statutory  agreement,  203. 

EVIDENCE.    See  Bitrden  of  Peoof  and  Index,  Vol  11. 
proof  of  ownership,  42,  71 — 73. 
of  nationality  of  aoip,  505,  505,  n.  (l). 

as  to  liability  for  repairs  and  necessaries,  87,  89,  93,  94, 99,  156,  157. 
of  necessity  of  repairs,  156. 

when  bill  of  lading  evidence  against  person  signing,  343. 
of  ownership  in  cases  of  collision,  613,  614. 
of  breach  of  warranty  of  neutrality,  505. 
of  nationality  and  title  to  use  Britidi  flag,  27,  n.  {d). 
of  general  usages.    See  Usage. 

admissibility  in,  under  M.  3.  Acts.     See  Index,  Vol,  II. 
of  copies  of  British  register  or  declarations,  16,  n.  (/),  72# 

seamen's  agreement,  195,  n.  {y),  203. 

allotment  notes,  218. 

3e2 
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EVIDENCE.-H»n<iiiu«d. 

admissibility  in,  under  M.  8.  Acts — continued, 
of  mercantile  marine  superintendent's  youcher  or  award,  232. 
i*elease  on  termination  of  yoyage,  232. 
report  of  suryey  of  proyisions  or  water,  204,  204,  n.  (i). 
accounts  of  relief  of  distressed  seamen,  215,  n.  (u). 
commission  of  offences  under  M.  S.  Acts,  183,  227. 
copies  of  certificates  of  desertion,  &c.,  185. 
forfeiture  of  wages,  227. 
report  of  Nayal  Court,  191,  n.  (r). 
entry  in  official  log,  142,  183. 

depositions  taken  abroeid,  where  witness  absent,  193,  n.  (t). 
justices'  certificate  of  yalue  of  salyed  property,  655. 
bill  of  lading,  136,  341^343. 

certificate  ofcrown  debt  under  Passenger  Acts,  737,  n.  (u). 
consent  to  salyage  award  to  crew,  &c.  of  Queen's  ship,  672,  n.  (p), 
bill  of  exchange  drawn  abroad  for  wages,  213. 
report  of  yaluer  appointed  by  receiyer  of  wreck,  658. 
record  of  draught  of  water  and  clear  side,  16,  n.  {k), 
copies  of  passenger  ship  bonds  in  colonies,  730. 
loss  of  ships  where  claims  for  deceased  seamen's  wages,  236,  237. 
regulations  for  preyentin^  collisions,  585,  n.  (t). 

Sassenger  lists  in  limitation  of  liability  suits,  82,  n.  (z). 
>rders  in  Council.    See  Ordees  in  CotrNCiL. 
consent  to  prosecution  for  offence  in  British  waters,  192,  n.  («). 
eyidence  required  on  registry  of  British  ships.    See  Eeoistby. 

EXAMINATION, 

of  officers.    See  Cebtifioates  of  Competency. 
of  qualified  pilots.    See  Pilots. 

EXCEPTED  PERILS,  350—359.    See   Bill   of  Lading— Chabtbr- 
Pabty— Perils. 
effect  of,  on  liability  for  negligence,  357. 

EXCHEQUEE.    See  Index,  Vol  IL 

amounts  payable  into,  as  part  of  consolidated  fund, 

unclaimed  proceeds  of  deceased  seamen's  property,  239,  n.  (2). 
wages,  &c.  forfeited  for  desertion,  230. 
wages  forfeited,  by  nayal  court,  191. 
proceeds  of  unclaimed  wreck,  678,  678,  n.  {k), 

EXCISE,  COMMISSIONEBS  OF,  duties  of,  as  to  wreck,  679. 

EXECirnON, 

against  yendor  of  ship,  effect  of,  51. 

against  mortgagor  of  registered  British  ship,  51,  59,  61. 

EXECTJTOBS,  when  property  in  ahipyests  in,  declaration  by,  45,  46. 

EXPEDITIONS,  ILLEGAL.    See  EoBEiaN  Enlistment  Act. 

EXPLOSIVE  SUBSTANCES.    See  Dangebous  Goods. 
titles  of  acts  relating  to,  134,  n.  (5). 

EXPOETATION,  abstract  of  customs  laws  as  to,  131—133. 


FACTOBS  ACTS,  347,  424,  425. 

FALSE  IMPEISONMENT,  ACTION  OF,  none,  if  penalty  imposed  for 
detaining  seamen,  184. 
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FALSE  EEPRESENTATION, 

in  inducing  to  engage  passages,  693,  703,  704. 

in  obtaining  certincates  of  masters  or  officers,  llo,  n.  {q). 

in  obtaining  charge  of  ship,  270. 

in  insurance  cases.    See  Eepbesektation. 

FAEES,  PASSENGEE, 

non-return  of,  in  what  cases,  701. 

provisions  to  prevent  evasion  of,  in  passenger  steamers,  710. 

FEES.    See  Index,  Vol  11. 

for  inspection  of  register  of  British  ships,  7,  n.  (n),  16,  n.  {I), 

consular,  7,  n.  (n). 

on  engagement  or  discharge,  176,  201,  n.  {p), 

on  change  of  name,  12,  n.  (c). 

surveys,  8,  n.  (r).  188,  n.  (/),  707,  n.  (o),  722,  n.  (/). 

certificates  of  competency,  113,  n.  (/),  163. 

receivers  of  wreck,  677,  677,  n.  (/;,  n.  (g). 

FELONY.    See  Index,  Vol  IL 

setting  fire  to  or  destroying  ships,  147. 


voluntarily  submitting  to  pirates,  148. 

Lating  to  registry,  16,  n.  {l\  II 
fraudulently  issuing  seaman's  money  order,  234,  n.  (p). 


forging,  &c.  documents  relating  to  registry,  16,  n.  {l\  18,  n.  (/). 
fraudulently  issuing  seaman's  money  order,  234,  n.  Q ' 
selling  abroad  property  salved  in  British  waters,  680. 

FEEEY  BOATS,  steam  chain  not  surveyed  under  M.  S.  Acts,  704. 

FEEEYMEN  exempt  from  impressment  by  statute,  168. 

FINES.     See  Index,  Vol  IL 

duty  of  master  as  to  payment  over  of,  227,  n.  (|>),  229,  229,  n.  (&). 

FIEE, 

non-liability  of  owner  for  damage  to  sea-going  ship  by,  79,  80,  n.  (Z). 

offence  of  setting,  to  ships,  147. 

not  caused  by  lightning  not  within  exception  of  "  acts  of  God,"  351. 

general  average  contribution  in  respect  of  loss  by  extinguishing,  429. 

uability  of  underwriters  for  loss  by,  485. 

not  for  spontaneous,  from  goods  being  shipped  in  damp  state,  485. 

precautions  to  prevent,  in  home  trade  passenger  ships,  701. 

in  emigrant  passenger  ships,  723,  724. 

FIEE  BUCEIBTS,  for  emigrant  passenger  ships.    See  Index,  Vol  IL 

FIEE  ENGINES  on  emigrant  passenger  ships,  723,  724. 

FIEE  HOSE, 

required  on  seagoing  steam  vessels,  not  steam  tugs,  701. 
particulars  of  sufficiency  of,  in  surveyor's  declarations,  705. 

FISH  EOYAL,  salvage  on  capture  of,  near  coasts  of  United  Kingdom,  652. 

FISHEEMEN,  AGEEEMENTS  WITH,  on  shares,  196,  n.  (<Q,  199. 

FISHEEY.    Set  SsA  Fibhisby— Seal  Fisheby. 

FISHING  VESSELS.    See  Sea  Fishino  Vessels. 

transmission  of  lists  of  crew  of,  to  superintendent,  150, 171, 186,  n.  (as). 

exempted  from  marking  of  deck  ana  load-lines,  14,  197. 

crews  of  oertain,  fpnn^ly  exempted  from  impressment,  168,  n.  (e). 
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FISHTNG  VESSELS— am/inu«f. 

subject  to  enactments  as  to  discipline  in  M.  S.  Acts,  186. 
what  other  sections  of  M.  S.  Acts  apply  to,  186,  n.  (x). 
need  not  have  agreements  with  crew,  195,  n.  (u),  201,  n.  (p). 
agreement  with  crew  of,  in  wiialing  fisheries,  197,  n.  (g\  199. 

employed  on  shares,  196,  n.  (df). 
payment  of  wages  of  crew  of,  in  south  whale  fishery,  230. 

FLAG,  LAW  OF, 

when  binding  in  matters  as  to  ships,  crew  and  passengers,  24o. 
when  in  questions  of  charter-party,  &c.,  15d,  n.  (e?),  565,  n.  {t). 

FLAGS, 

for  British  merchant  ships.    See  Oolottrs. 

for  licensed  pilot  boats  and  pilots,  258.    See  Pilot  Flag. 

for  vessels  in  distress  or  requiring  pilots,  144,  641. 

for  vessels  liable  to  quarantine,  145. 

improper  assumption  of,  27.    See  National  Chakagteb. 

FOG,  duty  of  ships  in,  596,  598,  610. 

FOG  SIGNALS.    See  Collision— Lights  and  Fog  Signals. 

FOOD.    See  Dietary  Scale— Passengees— Provisions. 
right  of  crew  to  complain  of,  203,  204,  n.  (Q,  210. 
compensation  to  crew  in  case  of  short  allowance,  204. 
weights  and  measures  for,  207. 
supply  of,  in  emigrant  passenger  ships,  726,  733—735. 
must  be  issued  cooked,  735. 

FOEBIGN-BUILT  VESSELS,  how  registered,  17—19. 

FOREIGN  CATTLE,  Orders  in  Council  as  to.    See  Index,  Vd.  IL 

FOBEIGN  COASTEBS,  pilotage  rules  and  rates  for,  29,  n.  (t),  263. 

FOREIGN  COURT.    See  next  Tti?^— Foreign  Prize  Court. 

sale  of  ships  by,  when  recognized  by  Courts  here,  40,  41,  41,  n.  (  /)• 
judgment  of,  when  conclusive,  41,  41,  n.  (/}. 
when  not,  41,  41,  n.  (/). 

FOREIGN  COURT  OF  ADMIRALTY.    See  Foreign  Prize  Court. 
sale  by  direction  of,  when  valid,  40,  41,  41,  n.  (/). 
jurisdiction  of  Admiralty  Division  to  enforce  judgment  of,  624. 

FOREIGN  DESERTERS, 

apprehension  of,  under  Orders  in  Council,  184,  n.  (r). 
special  act  as  to,  from  Portugeese  ships,  186,  n.  (2). 

FOREIGN  DISTRESSED  SEAMEN,  belonging  to  British  ships,  215. 

FOREIGN  ENLISTMENT  ACT.    See  Index,  Vol.  II. 

I.  Offences  under. 
embarking  person  illegally  enlisted,  70. 
illegal  expeditions  on  land,  69. 

building,  &c.,  or  despatching  ships  contrary  to  act,  69,  69,  n.  [g),  70. 
illegally  augmenting  force  of  foreign  ship,  68,  69. 
employing  uiip  in  mmtary  telegraphy,  69,  n.  (/}. 
whether  sending  a  tug  to  tow  a  prize,  69,  n.  (</). 
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FOREIGN  ENLISTMENT  ACT— continued. 

n.  JuEisDicnoN  Ain)  Pbooeditre, 
over  offenders  agamst  act,  69,  69,  n.  {g),  70. 
in  respect  of  forfeiture  of  ships,  69,  n.  (A;),  70,  n.  {Vj. 
as  to  detention  of  ships,  69,  69,  n.  {g),  70. 
to  restore  prizes  illegally  taken,  70. 

of  Admiralty  Division,  where  ship  unreasonably  detained,  70. 
on  appeals  in  cases  under  act,  70,  n.  (Q. 
burden  of  proof  in  cases  under,  69,  n.  (A), 
release  of  ^ps  detained  under,  on  bail,  70,  n.  (/). 

FOREIGN-GOINa  SHIP, 

meaning  of,  in  M.  S.  Acts,  113,  n.  (t). 

account  of  crew.    See  Accouinr  of  Grew. 

dues  on  deck  cargo  spaces  in,  9,  130,  n.  {h), 

certificated  master  and  mates  for,  112,  113,  115. 

in  what  cases  medical  officers  carried  on,  207. 

inquiry  into  deaths  on,  193,  n.  (0* 

propelled  by  steam,  certificated  engineers  required  for,  162. 

agreements  with  crew  of.    See  Aobeemexts. 

certificate  of  clearance  for.    See  Cebtificate  of  Cleabaitce. 

requirements  of  customs  laws  as  to,  131 — 133,  151,  152. 

master  of.    See  Master. 

supply  of  lime  juice  on  certain,  205. 

deliyery  up  of  official  logs  of.    See  Official  Loo. 

forms  relating  to.    See  Index,  Vol,  II. 

FOEEIGN  JUDGMENT.    See  Foreign  Court. 

FOEEIGN  LAW.    See  Conflict  of  Laws— Flag,  Law  of. 

FOREIGN  LIGHTHOUSES,  expenses  of  notices  of,  how  met,  6S6. 

FOEEIGN  MASTEES,  suits  for  wages  by,  123. 

FOEEIGN  NATIONAL  VESSELS  exempt  from  arrest,  606,  607,  622. 

FOEEIGN  POET,  agency  of  master  at,  159. 

FOEEIGN  POETS,  when  appointed  ports  of  British  registry,  7. 

FOEEIGN  PEIZE  COUETS, 

effect  of  judgments  of,  generally,  41,  41,  n.  (/),  68,  n.  (a). 

as  proof  of  breach  of  warranty  of  neutrality,  505,  506,  506,  n.  (o). 

FOEEIGN  EIYEES,  crimes  in,  when  justiciable  here,  191. 

FOEEIGN  SEAMEN, 

deserting  here.    See  Foreign  Deserters. 
suits  for  wages  by,  243,  245. 

FOEEIGN  VESSELS, 

employed  for  national  purposes  not  liable  in  suit  in  rem,  622. 

how  far  bound  by  respalations  for  nreyenting  collisions,  606,  607. 

arbitration  where  coUision  caused  by,  622,  n.  U). 
in  coasting  trade,  rights  and  liabilities  of,  29,  n.  (t),  263. 
tonnage  measurement  of.    See  Tonnage  Measurement. 
application  of  proyisions  of  M.  S.  Acts  to,  10,  86,  586,  644. 
detention  of,  if  unsafe  by  overloading,  36. 
proyisions  as  to  deck  cargoes  of,  37. 
umitation  of  liability  of,  80. 
no  suit  in  rem  against  where  supplies  to,  building  in  foreign  ports,  97. 
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FOBEIGN  VESSELS— eon^fnuec^. 

disposal  of  wa^  and  effects  of  seamen  dying  on  certain,  236,  n.  (s). 
Admiralty  actions  of  possession  against,  103,  n.  (x),  104,  n.  {y), 
practice  in  Admiralty  actions  of  wages  against,  123,  n.  (z),  245. 
restrictions  on  carriage  of  dangerous  goods  in,  134,  697. 
not  subject  to  sections  of  M.  S.  Act  as  to  discipline,  186. 

except  under  Orders  in  Council,  186. 
Order  in  Council  as  to  unauthorized  boarding  of,  186,  n.  (z). 
jurisdiction  over  offences  by  British  subjects  in,  148,  192. 
offences  of,  on  British  subjects  in,  148,  192,  192,  n.  (a). 
enactments  of  M.  S.  Acts  as  to  compulsory  mlotage  applicable  to,  260. 
pilotage  of  small,  bringing  proyisions  into  Thames,  976,  n.  (a). 
under  sixty  tons,  when  exempt  from  pilotage,  263. 
in  coasting  trade  exempt  from  pilotage,  263. 
recoyeij  of  pilotage  rates  from,  trading  to  London,  275. 
protection  of  owners  of,  when  qualified  pilot  negligent,  286,  287. 
wager  policies  are  valid,  441. 

power  to  arrest  in  Courts  of  Record  where  dama^  done  by,  620. 
jurisdiction  of  Admiralty  Division  in  damage  smts  against,  620,  622. 
provisions  of  recent  statutes  where  life  salvage  services  to,  644,  645. 
carrying  passengers.   See  Passenoeb  Ships — Tabsenqisr  Stbahebb. 

POBEIGNEES, 

not  to  own  BritiBh  ships,  5. 

unless  denizens  or  naturalized,  5. 

relief  of,  if  distressed  seamen,  after  service  in  British  ships,  215. 

sale,  &c.  of,  transmitted  interest  of,  in  such  ships,  47,  108,  109. 

prosecution  of  offences  by,  in  British  waters,  148,  192,  n.  («). 

prosecution  of  offences  by,  in  British  ships,  148,  192. 

serving  in  British  ships  exempted  from  impressment,  168. 

FOEFEITUBE  OF  GOODS, 

where  goods  prohibited  or  customs  laws  not  complied  with,  70, 

132,  n.  (g),  134. 
where  goods  concealed  contrary  to  customs  laws,  151. 

FOEFEITUEE  OP  SHIP, 
Causes  of. 
undue  use  of  British  certificate  of  registry,  24. 
false  declaration  of  British  ownership,  28. 

improper  assumption  or  concealment  of  national  character,  27,  28. 
imduly  owning  British  slups,  28,  47,  109. 
offences  against  Foreign  Enlistment  Act,  68,  70. 
want  of  passenger  ship  crown  bond  or  clearance  certificate,  731. 
infringing  customs  laws,  70,  134. 
Slave  Trade  Acts,  70. 

FOEFEITUEE  OF  WAGES.    iSfec  Wages. 

FOEGEEY.    See  Index,  Vol.  11. 

relating  to  registry  of  ships,  18,  n.  (/). 

FOEMS,  list  of.    See  Table  of  ContenU,  Vol.  11. 

FEANCE,  Order  in  Council  as  to  tonnage  of  ships  of,  10,  n.  (6). 

FEAUD, 

effect  of,  on  rights  under  bills  of  lading,  343,  344,  344,  n.  {y). 
foreign  judgment  obtained  by,  impeacmable,  41,  n.  (/). 
effect  of  fraudulent  representation  on  policy,  516. 
effect  of  fraud  on  return  of  premium,  558. 

OQ  contracts  with  passengers,  693, 
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FEEE  BOABD.    See  Clear  Side— Deok  and  Load  Lines. 

FREE  ON  BOAED,  stoppage  in  transitu  of  goods  so  doliyered,  419. 

FBEEDOM  FROM  SEIZUEE, 

in  port  of  discharge,  warranty  of,  507. 

when  ship  is  **in  port,'*  within  warranty  of,  507,  508. 

warranty  of,  not  confined  to  legal  seizure,  508. 

FEEIGHT.    See  Bnx  of  Lading — Chaeter-pabty— Lien. 
definition  of,  62,  362,  362,  n.  {x). 
contribution  of,  to  general  average,  434,  535. 
in  cases  of  jettison  made  good  to  owner,  427,  n.  (c). 
insurance  on,  463, 534,  535.    See  Insubance. 
inception  of  risk  on,  464. 
loss  of,  on  policy  on,  534. 
hypothecation  of,  563, 564.    See  Hypothecation. 

I.  General  Eules  respecttng  Rights  to, 
right  to  accruing,  an  incident  of  ownership  of  ship,  54. 
passes  to  vendee  on  sale  of  ship,  53,  54. 
assignment  of,  postponed  to  registered  mortgage,  57,  n.  (Q. 
right  of  mortgagee  in  possession  to,  61. 
jurisdiction  of  Prize  Court  over  questions  of,  67, 376. 
effect  of  capture  and  condemnation  on,  67,  374 — 377,  376,  n.  {y). 
equitable  lien  on,  of  material  man  where  shipowner  bankrupt,  96. 
application  of,  to  expenses  of  ship,  105. 
assignment  of,  by  managing  owner  ultra  vires,  107. 
wages  formerly  dependent  on,  219. 

former  exceptions  to  this  rule,  220. 

rule  never  extended  to  master,  121,  219. 
alteration  of  law  under  M.  S.  Acts,  220. 

general  rules  respecting,  as  between  shipowner  and  cargo-owner,  362. 
freight  in  advance,  364—367. 

cannot  be  recovered  back,  365. 

effect  of  full  offer  of,  at  intermediate  port,  154. 

freight  in  advance  may  not  have  legal  incidents  of  freight, 
365,  366. 
freight  pro  raid  itineris,  367. 

where  ship  is  loaded  with  shipowner's  goods,  367. 

when  claimable  and  when  not,  368. 

cases  relating  to,  368—372. 

how  dealt  with  by  foreign  codes,  368,  n.  {q). 

rules  of  Admiralty  Division  as  to,  374 — 377. 

claim  for,  arises  out  of  a  new  contract,  368,  374. 

where  single  and  double  voyages,  373. 

when  completion  of  voyage  prevented,  374, 375. 

in  cases  of  capture  and  recapture,  375—377,  376,  n.  (y). 

where  substantial  performance  of  contract,  375—377. 

in  cases  of  neutral  vessels  carrying  enemies'  goods,  376, 376,  n.  (y). 

general  rule  that  capture  equiva&nt  to  delivery,  376. 

peculiar  cases,  377. 
freight  for  cattle,  377,  378. 

effect  of  detention  during  the  voyage,  on  right  to,  378. 
in  case  of  time  diarter,  378. 
where  express  clause  as  to  delay,  378. 
of  transhipment,  381. 
of  damage  to  goods,  378,  3T9. 
of  short  delivery,  378,  379. 
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FBEIGHT-H^(tnu«cl. 
n.  PAYiOEirr  OF,  153,  359,  387. 
full  offer  of,  at  intermodiate  port,  154. 
authority  of  master  to  stipulate  for  payment  of  advance,  157. 
master  need  not  insist  on,  before  deuyery,  386,  387. 

m.  Amount  and  Calculation  of  Fbeight,  380. 
effect  of  custom  of  allowing  discount,  389. 

rv.  Regoveby  of  Fbeiqht,  381. 
general  rules  as  to  party  liable,  381. 
always  a  question  of  fact,  382, 385. 
different  parties  simultaneously  liable,  382. 
when  ship  loaded  with  owner's  goods,  367,  386. 
effect  on,  of  capture  and  condemnation,  67,  374 — 377. 

of  receipt  of  goods  under  bill  of  lading,  382 — 386. 

of  indorsement  of  bill  of  lading,  345,  346. 

remedy  of  taking  a  bill  from  consignoe,  387. 

V.  JUBISDIGTION  OF  AdMTBALTY  OouNTY  OOUETS  WITH  BE8PEGT  TO, 
401. 

VI.  Lien  foe  Freioht,  389. 
loss  of,  by  reason  of  particular  contracts,  390. 

by  loss  of  possession  of  ship,  391. 

how  affected  by  demise  of  ship,  391. 
to  what  goods  it  extends,  392. 
for  what  amount  it  exists,  393. 

no  lien  for  dead  freieht,  demurrage,  wharfage,  or  port  charges,  389. 
preservation  of  lien  for,  under  Warehousing  Acts,  395. 
under  M.  S.  Act,  1862... 395— 400. 

Vn.  Set-off  against  Freight,  400. 

FREIGHTEE.    See  Hypothecation— Sale. 

when  master  may  bind,  159, 160,  564 — 580,  567,  n.  (/). 
obligation  of,  to  load,  135,  312. 

FRENCH  SEA  FISHERMEN.    See  Sea  Fishery  Boat. 

FEOST, 

effect  of  detention  by  on,  contract  by  charter-party,  317,  357. 
on  claim  for  demurrage,  408, 409, 409,  n.  (p). 

FUENITURE  OF  SHIP.    See  Apparel. 

when  distrainable  for  dock  rates,  134,  n.  (e). 

GENERAL  AVEEAGB, 

I.  Generally, 
what  it  is,  and  when  right  to  arises,  425,  426. 
loss  must  be  voluntarily  incurred,  426. 
instances  of.  in  cases  of  jettisons,  426. 

no  contribution  in  respect  of  natural  result  of  sea  perils,  427 — 429. 
or  where  loss  improperly  incurred  or  arising  from  negligence,  427, 437. 
loss  must  be  for  general  safety,  434. 

and  successful  to  some  extent,  434. 
promise  to  pay,  not  implied  from  receipt  of  goods  by  consignee,  388. 
loss  must  be  properly  incurred,  427. 
previous  consultation  not  necessary,  427. 
formal  protest  ought  to  bo  made,  427. 
what  must  contribute  to,  434. 

ship,  434. 

freight,  434. 

merchandize,  434. 
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GENERAL  AYEBAGrE.— continued. 

I.  Generally — continued. 

whether  goods  liable  to  contribute  if  ship  lost,  429,  n.  (Q. 
what  does  not,  434. 

ammunition,  434. 

stores,  434. 

provisions,  434. 

passengers*  property  on  board  not  for  traffic,  434. 

wages,  434. 

II.  Instances  of  General  Average  Losses. 
where  goods  given  as  a  composition  to  pirates,  428. 
expenses  of  unloading,  &o.,  429. 

loss  in  extinguishing  fire,  429. 

damage  done  to  faciHtate  jettison,  429. 

voluntary  stranding,  429. 

sale  of  part  of  cargo  for  repairs,  430. 

when  repairs  a  general  average,  428, 428,  n.  (A),  429, 

port  charges,  seamen's  wages,  &c.,  429—431. 

in  cases  of  embargo,  &c.,  431. 

expenses  of  salvage,  431. 

in  cases  of  jettison  of  deck  cargoes,  433. 

where  damage  done  in  action,  433. 

m.  Adjttstment  of  Average. 
mode  of  estimating  value  of  ship,  435, 436. 

of  freight  or  goods,  435. 

of  masts,  cables,  and  sails,  436. 
by  what  law  losses  calculated,  436. 

where  ship  unseaworthy  no  average  payable  by  goods,  437. 
mode  of  enforcing  contribution,  437. 
possessory  lien  for,  437. 

meaning  of  payment  of,  '*  per  foreign  statement,"  436,  492,  n.  {g). 
of  clause  that  adjustment  be  "  according  to  British  custom,"  436. 

IV.  LlABTLTTIES  AND  BiGHTS   OF  UNDERWRITERS  IN  OaSES  OF,  427, 

n.  (c),  525,  525,  n.  (w), 
GENERAL  LIGHTHOUSE  AUTHOBITIES.  iScc  Lighthouse  Autho- 

RITIE8. 

GENERAL  REGISTER  OFFICE  OP  SEAMEN.    See  Record  Office. 
GENERAL  SHIP,  77,  n.  (6),  315, 338.    See  Bill  of  Lading. 
GERMANY,  Order  in  Council  as  to  tonnage  of  ships  of,  10,  n.  (&). 
GIBRALTAR,  registrar  of  British  ships  at,  6. 

GOATS,  male,  none  on  emigrant  passenger  ships,  725. 

GOODS.    See  Bill  of  Lading — Cargo— Charter-party. 
what  Idnd  and  quantitv  of,  master  bound  to  load,  314. 
right  of  shipper  to  re-demand,  319. 
duty  of  master  to  deliver,  359. 
effect  of  sale  of,  in  warehouse,  420. 
insurance  on,  462.    See  Insurance. 
right  to  refuse  to  carry  goods  of  dangerous  nature,  315. 
restrictions  on  carriage  of.    See  Dangerous  Goods. 
carriage  of,  in  emigrant  passenger  ships  prohibited,  724. 
except  under  Secretary  of  State's  order,  725,  726, 
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QOOLE,  pilotage  of  Teasels  belonging  to,  261,  n.  («). 
GOVEENOB  OF  COLONY.    See  CoLOinr,  Govbrnoe  of. 
GRAIN  OABGOES,  provisions  as  to  carriage  of,  37. 
GBANDOBXLDEEN  of  seamen,  rights  of,  on  allotment  notes,  218. 
GEATUTTY,  MASTEES,  121,  n.  (m). 

GBEEOE,  Order  in  Oounoil  as  to  tonnage  of  ships  belonging  to,  10,  n.  (5). 
GBEENLAND.    See  Sea  Pisheet. 
GREENWICH  HOSPITAL  PENSIONS,  246,  247. 
GUANO,  not  laden  on  emigrant  passenger  ships,  724. 

GUARANTEE  for  charter-party  needs  no  stamp,  290,  n.  (6). 

GUERNSEY, 

registrar  of  British  ships  at,  6. 
Hothouses  near.    See  Index,  Vol,  II, 

GUNPOWDER, 

damaging  ships  by,  how  punished,  147. 

not  laden  on  what  emigrant  passenger  ships,  724. 

except  under  Secretary  of  State's  order,  725,  726. 
carriage  of.    See  Danoebous  Goods-^Exlosiye  Substances. 

GUNS  of  ship  distrainable  for  light  dues.    See  Index^  Vol.  II, 

HALF-YEARLY  AGREEMENT.    See  Agrbement  with  Ceew. 

HALE- YEARLY  LISTS.    See  Accouot  op  Ceew. 

HARBOUR  AUTHORITIES.    See  Wbeok,  Removal  of. 

HARBOUR  DUES.    See  Index,  Vol  II. 
liability  of  master  for,  134. 
distress  for,  by  custom,  134. 

imder  Harbours,  Piers  and  Docks  Clauses  Act,  134,  n.  (e). 
on  foreign  ships  in  coasting  trade.     See  EoREiaN  Ooabtebs. 
payment  of,  when  obligatory,  before  report,  152,  n.  {k), 
may  be  levied  on  registered  tonnage  in  certain  cases,  9,  n.  (x). 

HARBOUR  MASTER.    See  Wreck,  Removal  op. 

I.  In  Genebal, 
appointment  and  powers  of,  128, 128,  n.  (u),  282,  n.  (cQ,  681,  681,  n.  (u). 

n.  Queen's, 
appointment  of,  in  dockyard  port,  681. 
power  of,  as  to  removal  of  timber  and  wrecks,  &c.,  681. 

in.  At  Holyhead.    See  Index,  Vol,  II, 

HARBOURS.    See  Index,  Vol,  11. 

rules  for  preventing  collisions  in,  605,  608,  609.    See  OoLLXSION. 

injuries  occasioned  by  obstruction  of,  615,  616. 

liability  for  damage  caused  to,  618. 

summary  jurisdiction  in  such  cases.  626. 

power  to  remove  wrecks  in,  681,  682. 

rules  as  to  lights  and  signals  in,  605,  608,  609, 
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HARBOUES,  PIEES.  ETC.  CLAUSES  ACT,  1847, 
proyisioiis  of,  as  to  ships  in  port,  128,  128,  n.  (u). 

as  to  payment  of  dues,  134,  n.  (e),  152,  n.  (k). 
as  to  remoTal  of  obstructions,  681,  68],  n.  (»). 

HARTLEPOOL,  pilotage  at,  256,  n.  (6). 

HEALTH  AND  ACCOMMODATION  OF  SEAMEN, 
provisions  for  securing  generally,  203 — 208. 
scale  of  provisions  inserted  in  agreement,  196,  198. 
right  to  complain  of  food  or  water,  203. 
compensation  for  short  or  bad  provisions  or  water,  204. 
jurisdiction  of  Coui-t  adjudicatmg  in  such  cases,  203,  204. 
entiy  in  log  and  report  of  survey,  204. 
conse(^uences  where  complaint  unfounded,  204. 
provisions  te  be  weighed,  207. 

Buppljr  of  medicines.    See  MsDioAL  Insfectob — Medicines. 
provisions  as  te  medical  officer.    See  Medical  Officer. 
expenses  of  iUness  of  seamen.    See  Illness. 
provisions  as  to  crew  spaces.    See  Cbew  Spaces. 
crew  of  certein  passenger  ships  victualled  as  passengers,  727,  n.  {w), 

HEALTH,  PUBLIC.    See  Public  Health. 

HELIGOLAND,  registrar  of  British  ships  at,  6. 

HEB  MAJESTY'S  DOMINIONS,  meaning  of,  188,  n.  {h). 

HEB  MAJESTY'S  SHIPS.    See  Queen's  Ships. 

HIDES,  GBEEN,  not  laden  in  emigrant  passenger  ships,  724. 

HIGH  OOUBT  OP  JUSTICE.   See  Admibalty  Division— Chanceby 
Division— Queen's  Bench  Division. 

HIEING  OP  SEAMEN,  by  whom  lawful,  194.    See  Enoaoement. 

HOLMES'  DISTEESS  SIGNALS.    See  Index,  Vol.  11. 

HOME  POET, 

definition  of,  in  questions  of  necessaries,  &c.,  97,  n.  (y),  565,  n.  {x). 
invalidity  of  bottomry  bond  given  on  British  ship  in,  565. 

HOME  TEADE  SHIP, 
meaning  of,  201. 

carrying  passengers.    See  Passenqeb  Ship— Passengeb  Steameb. 
delivery  up  of  official  log  of.    See  Official  Loo. 
agreement  with  crew  of.    See  Aobeement  with  Cbew. 
half-yearly  lists  of  crew,  and  voyages  of.    See  Account  of  Cbew. 
duties  of  master  of,  under  M.  S.  Acts,  129 — 131,  150. 

under  Customs  Acts,  131—134,  151,  152. 

HONG  KONG,  Passenger  Acts  not  to  apply  to  voyages  from,  713. 

HOESES.    iSee  /ndex,  Vcl.  11. 

limited  cargo  of,  on  emigrant  passenger  ships,  725,  726. 

HOSPITAL.    Set  Index,  Vol.  11. 

provided  in  emigrant  passenger  ships  within  Passenger  Acts,  723. 
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HOSPITAL  SEAMEN'S  SOCIETY,  246. 
HUDSON  S  BAY  COMPANY,  labourers  of,  711. 

HULL, 

of  fiteamahip,  power  of  inspection  of,  70d,  714,  721. 
particulars  of,  in  surreyor  s  declarations,  705. 

HULL,  KINGSTON-UPON-, 

TBnriTY  House  of, 
pilota^  jurisdiction  of,  254,  n.  (&),  280,  280,  n.  (s). 
jurisdiction  of,  to  grant  licences  for  North  Sea,  ac,  254,  n.  (&). 
nature  of  pilotage  under,  within  i)ort  of  Qoole,  261,  n.  («}. 
power  of,  to  ap^int  sub-commissioners  of  pilotage,  280. 

such  commissioners  not  deemed  pilotage  authorities,  280. 
jurisdiction  of,  as  lighthouse  authority,  685,  n.  (<). 

Orders  in  Council  as  to  lights  under,  685,  n.  (<). 

HUMBEB,  salvage  of  anchors  and  chains  in,  &c.,  680,  n.  (<)• 

HUNDBED,  liability  of,  for  plundering  at  wreck,  679. 

HUSBAND,  SHIP'S.    See  Ship's  HusBAim. 

HYPOTHECATION.    See  Bottomet  Bond— Eespondentia. 

insurances  on  bottomry  or  respondentia  bonds,  465.    See  Iksubange. 

I.  Natuke,  Form  and  Evidence  of  Contract. 
definition  of  contract  of,  560,  561,  n.  (c). 
in  what  contract  of,  consLsts,  560. 
how  effected,  560. 
usually  evidenced  by  bottomry  or  respondentia  bond,  560,  561. 

sometimes  by  bottomry  or  respondentia  bill,  560,  n.  (&}. 

or  by  agreement  duly  signed,  560. 
essential  contents  of  instrument  evidencing,  560,  571. 
right  to  enter  into,  unknown  to  common  Uw,  561. 
derivation  of  bottomry,  560,  n.  (a). 
what  is  properly  respondentia,  561,  561,  n.  (c). 
no  particular  form  of  contract  required,  561. 
former  statutory  restrictions  repealed,  561,  n.  (e). 
usual  form  of,  on  ship,  freight  and  cargo,  562,  563. 
effect  of  clause  making  bond  void  on  payment  of  average,  560,  n.  (ft), 
instances  of  other  forms  of,  563,  n.  (/). 
how  contract  usually  attested,  563,  n.  (/). 
whether  contract  within  stamp  laws,  563,  n.  (/). 

n.  Parties  to  execution  op  Contract  of. 
power  of  shipowner  to  hvpothecato  ship,  158,  n.  (m),  563,  571,  n.  (/). 
when  master  may  hypothecate  ship,  freight  and  cargo,  158,  563,  564. 
power  of  master  not  mcreased  though  master  part-owner,  563,  n.  (jg). 
not  diminished  though  master  appomted  bv  agent  of  owner,  564. 
bj  consignee  of  cargo,  or  by  British  consul,  564. 
right  of  master  to  hypothecate  dependent  on  lex  fori,  565,  n.  (<}. 
to  what  persons  hypothecation  legisdly  made,  564. 

to  person  who  appointed  master,  564. 

to  consignee  of  cargo,  564. 

to  agent  of  shipowners,  564,  564,  n.  {p), 

not  to  a  debtor  to  ship,  564. 
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HYPOTHEOATION-^coniinacd. 

in.  Requirements  essential  to  Validity  of. 

where  contract  by  shipowner,  563,  563,  n.  (g),  564,  n.  (p),  571,  n.  (/). 
where  contract  by  master,  564 — 571. 

maritime  risE:  essential  part  of  contract,  571. 
place  where  ship  lyin^  mimaterial,  565. 

unless  when  British  ship  in  home  port,  565,  565,  n.  (sc). 
existence  of  necessity  essential,  564. 

what  constitutes  necessity,  564,  n.  (r). 

expenses  caused  by  mutiny  held  necessary  expenses,  565. 

repairs  and  outfit  for  new  voyage  may  be,  565. 
notice,  when  practicable,  to  shipowner,  564,  566. 

where  cargo  hypothecated  to  cargo  owners,  565,  566. 

of  what  notice  must  be  given,  566. 

notice  required  though  shipowner  bankrupt,  566,  n.  (c). 
hypothecation  made  for  proper  purposes,  567,  568. 

money  must  be  neeaed  for  ship,  567. 

not  necessarily  for  cargo,  567. 

sufficient  if  benefit  accrues  to  cargo,  567,  n.  U). 

no  valid  hypothecation  for  masters  own  debt,  567. 

or  for  ship  s  debts  on  previous  voyage,  567. 

or  for  premiums  of  insurance  on  ship  or  freight,  567. 
actual  advance  of  money  not  necessary,  567. 

in  what  cases  hypothecation  to  prevent  arrest  valid,  567. 

when,  at  commencement  of  voya^  valid,  566,  567. 
money  must  be  lent  for  purposes  withm  master^s  authority,  567. 

when  master  may  hypothecate  for  repairs,  567. 
advances  must  be  on  security  of  hypothecation,  570. 

not  on  personal  credit,  570. 

where  on  personal  credit  hypothecation  j^ro  tanto  bad,  571, 
contract  not  to  be  executed  under  duress,  573. 

if  under  duress  invalid,  573. 
where  ship  French  authority  of  consul,  &c.  required,  570,  n.  {y). 
advertisements  before  loan  advisable  but  not  essential,  565,  n.  {t). 
reservation  of  maritime  risk  not  essential,  571,  n.  (^),  572,  573. 

rV".  Co2n)TJOT  OF  Lenders  on  Bottomry. 
inquiries  to  be  made  by  lenders  on  bottomry,  568. 
lenders  must  ascertain  that  necessity  exists,  568. 

that  loan  not  on  personal  credit,  568. 

that  notice  where  practicable  given,  568. 
inquiries  into  expediency  of  repairs  not  necessary,  568. 

or  that  money  properly  applied  by,  568. 

or  voyage  le^u,  568. 

V.  Construction,  Effect,  and  Incidents  of  Contract. 

by  what  law  validity  of  bond  determined,  565,  n.  (<),  569. 
bond  construed  good  in  part  and  bad  in  part,  571,  572. 
bond  on  previous  advances  of  freight  pro  tanto  valid,  568,  n.  U), 
so  if  on  freight  earned  on  subsequent  voyage  invalid,  568,  n.  {a), 
bill  of  exchange  not  construed  as  bottomry  bond  though  verbal 

agreement  tioat  ship  liable,  570. 
bond  given  under  duress  invalid,  573. 

bond,  unless  construed  on  maritune  risk,  invalid,  571,  571,  n.  (e). 
effect  of  clause  '*  bond  void  on  payment  of  average,"  560,  n.  (6). 
meaning  of  **  utter  loss  "  in  contract  of  bottomry,  572. 
Effect  of  the  contract,  572. 

contract  not  altered  though  collateral  bills  given  by  master,  570, 
property  in  ship  does  not  pass,  567,  573. 
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HYPOTHEOATION-^conhiaiiei. 
V.  Construction,  Effect,  and  Incidents  of  Contract — continued, 
Effeot  of  the  contract — continued, 

contract  not  assignable  at  common  law,  573. 
now  assignable  in  all  Courts,  573. 
Beserration  of  maritime  interest  on  contract,  572,. 573. 

bonds  never  liable  to  objection  on  ground  of  usury,  572. 
validity  of  bond  reserving  no  interest,  571,  n.  (A),  572,  573. 
interest  allowed  in  such  case,  573. 
interest  allowable  from  bond  falling  due,  561,  n.  (c). 
excessive  interest  only  material  as  evidence  of  fraud,  573,  n.  {p\. 
Power  of  master  to  give  collateral  bills  of  exchange,  570,  571,  n.  (/;. 
Bight  to  principal  lent  where  completion  of  voyage  prevented,  57 1» 

571,  n.  (i). 
Payment  oi  bond  on  ship  and  freight  rateably,  571,  n.  (t). 

of  bond  before  amount  lent  actually  due,  577,  n.  (r). 
of  bond  out  of  ship  and  freight  where  master  personally 
liable,  125,  n.  (u),  575,  n.  (A;). 
Indemnity  to  owner  of  cargo  on  hypothecation,  568. 

YI.  Beksdies,  &c.  on  the  Contract, 

at  common  law  only  where  personal  liability,  573,  574. 

in  Admiralhr  Division,  573,  574. 
Jurisdiction  oi  Admiralty  Division,  661,  n.  (e),  574. 

though  title  involved,  574. 

though  contract  on  Ismd  and  under  seal,  574. 

taken  away  if  unreasonable  delav,  576,  n.  {k). 

none  exists  where  bond  on  Britisn  ship  in  home  port,  574, 574,  n.  (c). 

maritime  lien  conferred  by  hypothecation,  86,  575,  n.  {k). 

priority  of  hypothecation  claims  over  other  claims,  575, 575,  n.  (A;). 

what  claims  rank  above  hypothecation  claims,  575,  576,  n.  (n), 
619,  n.  (u),  653. 

when  master's  wages  postponed  to  such  claims,  575,  n.  (A;). 

marshalling  of  assets  m  actions  of,  125,  n.  (u),  575,  n.  (A;). 

impeachment  of  bonds  where  fraud,  564,  568,  573,  n.  {p),  577. 

priority  of  bondholders  inter  sese,  576. 

mterest  recoverable  on  bonds,  561,  n.  (c),  572.  573. 

power  of  Court  to  reduce  excessive  interest,  573,  n.  [p)* 

rule  of  Admiralty  Division  as  to  costs  of  action,  576. 
of  reference,  577,  n.  (y). 

power  of  Admiralty  Division  as  to  decrees,  577. 
County  Courts  have  no  j  urisdiction  in  bottomry,  577 . 
Jurisdiction  of  Court  of  Chancery,  577. 
Jurisdiction  of  High  Court  of  Justice,  578,  n.  (y). 

ILLEGAL  TBADING, 
insurance  on,  467. 

in  breach  of  articles  of  a  treaty  void,  440,  468. 
or  in  violation  of  statutes  of  country  where  insurance  effected,  467, 
or  where  property  insured  enemies*  property,  440. 
in  breach  of  customs  laws  of  this  country,  void,  467. 
aliter  of  laws  of  foreign  countries  imless  underwriter  deceived,  468. 
blockade  running  not  treated  as,  331,  332,  467. 
insurance  on  such  adventures  not  void,  467. 

ILLEGALITY  OP  VOYAGE, 

effect  of,  on  seamen's  wages,  243. 
on  return  of  premium,  558. 
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ILLNESS  OE  INJUEY, 

how  far  an  excuse  for  quitting  ship,  178,  n.  (o). 

stop^ge  of  wages  where,  caused  by  wilful  de&ult  of  seaman,  209, 

provisions  where  iniury  in  service  of  ship,  208,  208,  n.  (i). 

whether  shipowner  liable  for  injury  by  negligent  master,  208,  n.  (t). 

right  to  wages  where  seaman  discharged  aoroad  by  reason  of,  221. 

certificate  of  functionary  where  seaman  left  abroad  by  reason  of,  212. 

entry  of,  and  of  treatment  in  official  log,  141. 

authority  of  niaster  to  incur  expenses  in  cases  of,  209. 

effect  of,  on  right  to  wages,  221. 

expenses  of,  how  borne,  208,  209,  209,  n.  ft). 

when  paid  primarily  by  consular  officer,  209. 

DOOGEANT  SHIPS,  provisions  as  to,  718. 

IMPLIED  ENOAGEMENTS  in  charter-party,  310—312. 

mPOETATION  OF  GOODS,  152,  153. 

DiPSESSMENT. 

foundation  of  right  of,  167. 
who  subject  to,  167. 
exemptions  from,  by  usage,  167. 
by  statute,  168. 

under  admiralty  protections,  168. 
payment  of  money  to  commute,  illegal,  168. 
wages  earned  are  payable  on,  224. 

INABTTiTTY,  certificate  of,  where  seamen  left  abroad,  212. 

INCOMPETENCY  of  certificated  master  or  officer.     See  Boakd   op 
Trade  Inquiby— Certifioatb  op  Compbteitoy  and  Service. 

INDIA.    See  Index,  Vol.  IL 

colonial  certificates  of  competency  in,  114,  689,  690,  n.  (Q. 
appointment  of  registrars  of  ships  in,  6. 
Crovemor-G^neral  of,  power  of,  under  Passenger  Acts,  713. 

duty  of,  as  to  Lascars.    See  Lasoars. 
by  what  Indian  act  emigration  from,  reg^ulated,  713,  n.  (z). 
Vice- Admiralty  Courts  in,  123,  n.  {x), 

INDIAN  NAVY,  rights  of  officers  of,  to  certificates  of  service,  114, 164. 

INDOBSEMENT  OF  BILL  OF  LADING, 
rights,  &c.  arising  from,  344,  345,  347,  421. 
effect  of,  apart  from  statute,  344. 

under  BiU  of  Lading  Act,  345. 

on  liability  to  pay  freight,  345,  382—386. 

INFANT  owner  of  British  ship,  provision  as  to,  17,  n.  (y). 

INFECTIOUS  DISEASE, 

effect  of,  on  performance  of  charter-i>arty,  323. 

provisions  for  preventing  spread  of,  149,  149,  n.  (w),  150,  732. 

INFRA  PR^SIDIA,  67.    See  Prize  Property. 

INHABITANTS,  liability  of,  for  plundering  at  wiedk,  679. 

INJUNCTION, 

to  restrain  transfer  by  foreigners  of  registered  ships,  47, 48, 109. 
in  limitation  of  liability  suit.    See  LnciTATloir  OF  IiTABTT.tty. 

M.P.  3  F 
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INJTJBY.    See  Illness. 

INLAND  REVENUE, 

officer  of ,  may  be  appointed  receiver  of  wreck,  675. 
commissioners  of,  issue  by,  of  insurance  policies,  447,  n.  (p). 

INSPECTION, 

of  lights  and  fog  signals.    See  Lights  Am)  Fog  Signals. 

of  smp's  papers  by  public  functionary,  143. 

by  puDlic,  of  register  book  of  British  sliips,  16,  n.  (l). 

of  snipping  records  in  charge  of  Eegistrar-General,  172,  n.  (2). 

INSPECTOR, 

of  Board  of  Trade.    See  Boabd  of  Trade  Insfeotob. 

of  lime  juice,  205. 

of  chain  cables.    See  IndeXy  Vol,  IL 

of  medicines.    See  Medical  iNSFEcrroR. 

INSURANCE.    See  Abandonment — Concealment — Losses — Memo- 
RANDUM— Perils  insured  against— Refresentations— Wab- 

RANTIES. 

I.  General  Nature  of  Contract,  438. 
Parties  to  the  contract,  439. 

when  policy  under  seal,  insurers  not  liable  if  no  deliyery,  454. 
who  may  be  insurers,  439. 
who  may  be  insured,  440. 

alien  enemies  may  not,  440. 
managing  owner  cannot  insure  shares  of  co-owners,  106. 
part  owners,  unless  partners,  cannot  insure  for  each  other,  106. 
neutral  interested  may  insure  his  part  interest,  440. 
Interest  of  assured,  440. 

at  common  law  not  essential,  440. 
effect  of  statement  '*  interest  or  no  interest,*'  440. 
wa^r  policies  on  British  trading  ships  illegal,  440,  441. 
no  mterest  requisite  in  cases  of  K>reign  ships,  441. 
or  where  insurance  on  British  privateers,  441,  n.  (n). 

if  policy  described  as  wager  policy,  441. 
when  interest  must  exist,  441. 
commencement  and  duration  of  interest,  441. 
what  interest  sufficient  generally,  442. 

on  insurances  on  passages  under  Passenger  Acts,  442»  466. 
for  liability  for  loss,  &c.,  under  M.  S.  Acts,  442, 466. 
Mode  of  effecting  insurances,  443. 
Mutual  insurance,  443. 
lien  of  insurance  broker,  441. 

n.  Form,  Constrttction,  and  Alteration  of  Policy, 
Form  of  pjolicy,  444. 

collision  clause,  446. 
Stamps,  447,  449. 

on  policies  executed  abroad,  449. 

invalidity  of  unstamped  poHoy,  448. 

duration  of  time  policies,  449. 

'*  slip,  the,"  effect  of,  449, 450. 
Name  of  assured,  450. 

insurance  in  name  of  agent,  450. 

by  broker  not  authorized  at  the  time,  451. 
Subject-matter,  451. 

name  of  the  ship  and  master,  451, 452. 

effect  of  name  of  ship  not  being  known  or  mentioned,  452. 

to  what  ships  insuranoes  on  oargo  extend,  452. 
Framium,  452. 
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INSURANCE— co7i<i7iM«7. 
II.  Form,  Construction,  and  Alteration  of  Policy — continued. 
Subscriptioii,  452. 

when  policy  underwritten  by  a  partnership,  453. 
Alteration  of  policy  at  common  law,  453. 
under  Stamp  Acts,  453. 
to  rectify  mistake,  454. 
Delivery  of  the  policy,  454. 
Construction  of  the  contract,  455. 

policy  confined  to  total  loss  only  does  not  exclude  constructive 

total  loss,  528. 
admissibilily  of  evidence  of  usage,  455, 456. 
admission  of  parol  evidence  to  explain,  456. 
effect  of  superadded  written  words,  456. 

m.  Open  and  Valued  Policies,  457. 
what  valuation  recoverable,  458. 

unless  mere  cover  for  wager,  458.  ^ 

valuation  conclusive  only  as  to  policy  which  contains  valuation,  458. 
when  several  valued  policies,  assured  cannot  recover  above  difference 

'  between  value  in  policy  and  sums  already  received,  459. 
where  loss  partial,  459. 

IV.  Voyage,  Time,  and  Mixed  Policies,  469. 

V.  Ee-In8URAncb  and  Double  Insurance,  460. 
assured  entitled  to  proceed  upon  either  policy,  461. 

but  cannot  be  satisfied  twice,  461. 
contribution  between  different  underwriters,  461. 

VI.  Subject-Matier  of  Insurance,  462. 
insurance  on  ship,  462. 

on  goods,  462. 

on  profits,  462. 

on  freight,  463—465. 

must  be  insured  eo  nominCy  463. 

inception  of  risk  on,  464. 
on  advanced  freight,  &c.,  463. 
on  passage  money,  463,  n.  (Z),  466. 
onmonejr  advanced  to  ship,  463,  n.  (n),  465. 
on  commissions,  465, 467. 
on  mone^  lent  on  bottomry,  465,  528,  n.  (/»)• 
on  other  interests,  465. 
on  seamen's  wages  forbidden,  466. 
on  master's  wasM  allowed,  126,  466. 
in  respect  of  liaoilitiee  for  damage,  &c.,  446. 
liabihties  under  Passengers  Act,  442, 466. 
under  M.  8.  Acts,  82,  442,  466. 
Illegal  trading,  467. 

whether  on  adventures  contrary  to  the  law  of  nations,  468, 469. 
insurances  on  blockade  running  not  illegal,  467. 

void  agamst  British  captoie,  440,  488. 

void  against  British  embargo,  488. 

on  contracts  contrary  to  revenue  laws  here  void,  134,  467. 

on  contracts  in  contravention  of  revenue  laws  of  a  foreign 
conntry  valid,  if  known  to  underwriter,  468. 
whether  by  foreigner  against  acts  of  his  own  government,  468. 

nationality  of  assured  must  be  disclosed  to  insurer,  468. 
Contraband  of  war,  468. 

enemies'  goods  in  neutral  ship  insurable  if  trade  disclosed  to 
underwriters,  469. 

3f2 
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INSUBANCE— «)n«niie(7. 

Vn.  The  Voyaqb,  469. 
Description  of,  in  policy,  469.  | 

effect  of  wotcLb  "  from "  port,  469.  •  | 

"  at  and  from  "  port,  469. 

cases  as  to  commencement  of  risk,  469 — 471. 

cases  as  to  conclusion  of  risk,  471,  472.  | 

when  shi])  or  goods  can  be  considered  to  haye  reached  their  | 

destination,  472 — 474. 
Delay  and  its  effects,  474. 

avoidance  of  insurance  by  not  proceeding  to  loading  port,  128. 

what  dela^  excnsed,  474. 
Deviation  and  its  effects,  138,  475. 

(question  of  fact,  475. 

intention  to  deviate  does  not  avoid  insurance,  476. 

whether  policy  affected  by  taking  letters  of  marque  on  board,  476. 

deviation  when  excused,  476.* 

if  excusable,  must  be  under  compulsion,  477. 

not  justifiable  if  to  avoid  peril  not  insured  against,  477. 

deviation  bv  necessity,  477,  478. 

when  justined  by  usage,  478. 

reservation  of  right  to  deviate,  478,  479. 

loss  happening  before  deviation  recoverable,  479. 

ym.  Pebils  Insttred  AGAcrsT,  480—491,    See  Perils,  &c. 

IX.  Stjinq  and  Laboxtbing  Clause,  490. 
Object  of  and  what  included  in,  490. 

does  not  enable  insurer  to  receive  salvage  expenses,  491. 

general  average  contribution  not  within,  425,  n.  (x), 

X.  The  MEMOEAimuH,  491 — 497.    See  Memobanbxth. 
XI.  Waeranties,  498—514.    See  Wabrai7TIES, 

Xn.  EeFBESENTATIONS,  514—519.     See  BEPRESENTATIONSi 

Xm.  CoNOEALMENT,  519 — 525.    See  Concealmekt. 

Xiy.  Losses  Am)  theib  Incipents,  525—543.    See  Losses. 

XY.  Adjustment  after  Loss,  543*    See  Adjustment. 
Bights  and  liabilities  of  underwriters  on, 

as  to  eeneral  average  contribution,  427,  n.  (c),  525,  525,  n.  (u). 

on  valued  policies,  543,  544. 

on  open  policies,  544. 

on  ship,  if  loss  partial,  544,  544,  n.  {w), 
**  rme  of  one-third  new  for  old,"  544. 

on  goods,  if  loss  total,  545. 
if  loss  partial,  545. 
loss  to  be  computed  on  gross  proceeds,  546. 

on  freight,  546. 
Interest  recoverable,  546. 
How  and  by  whom  adjustment  made,  and  settlement  of,  546, 547. 

liability  of  broker  on,  547. 

effect  of  usage  of  Lloyd's  with  respect  to^  547. 

when  settlement  in  account  with  broker  is  payment,  548,  549, 

when  premiums  may  be  set  off  against  loss,  549. 

when  policy  under  seal  in  name  of  broker,  549, 
E^ect  of  adjustinent,  549. 

fraud  or  mistake  in,  549,  550. 

money  paid  in  mistake  of  law  on,  not  recoverable  bade,  050, 

effect  of  broker  giving  credit,  550.     . 
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INSTJHANOE— cone»nu«(l. 

XVI.  Bemedies  on  POUCfY, 
generally,  550.    'See  Bemedies. 
oonsolidation  rule,  552.    See  Consolidation  Ettle. 
oounter-claims  by  underwriteis,  553. 

effect  of  proyiso  that  funds  of  company  shall  be  alone  liable,  and  that 
members  shall  be  liable  only  to  extent  of  their  shares,  553 — 555. 

Xyn.  Betubn  OF  Pbemiuh, 

where  lisk  never  commences,  555. 

where  liability  of  underwriters  never  attaches,  555. 

or  where  apportionment  of  risk,  556. 

none  where  risk  entire  and  has  once  attached,  556. 

where  there  is  no  interest  or  short  interest,  556,  557. 

where  there  is  over  insurance  or  double  insurance,  557. 

where  only  part  of  goods  is  shipped,  557. 

by  whom  return  miut  be  made  when  there  are  several  policies,  557. 

when  policv  is  valued,  value  of  goods  not  material,  558. 
where  there  is  mtud  or  illegality,  558. 
when  assured  may  withdraw  from  illegal  contract,  558. 
cases  of  express  stipulation  to  return  premium,  559. 
of  usage  to  do  so,  559. 

INSTJBANOE  BBOEEB.    See  Bboeeb. 

INSTJBED  AND  INSUBEB.    See  Insxteanoe. 

INSUBEBS,  appeal  of,  against  pilotage  bye-laws,  251,  n.  (s). 

INTENTION  to  deviate  does  not  avoid  policy,  476. 

INTEBEST, 

of  assured,  440—442. 

recoverable  in  limitation  of  liability  suits,  82. 

in  damage  suits,  634. 

in  bottomry  suits,  561,  n.  (c). 
what  may  be  recovered  on  bottomry  bonds,  571,  n.  (A),  572,  573. 

INTERLINEATIONS  in  agreement  with  seamen  must  be  attested,  203. 

INTEBNATIONAL  TONNAGE,  10, 10,  n.  (().  See  Tonnage  Measttbe- 
MENT,  m. 

INTEBPLEADEB  AOT,  359,  425. 

master  zoay  act  under,  where  separate  bills  of  lading  presented,  359. 
in  other  oases  of  conflicting  claims,  425. 

INTEBPBETEB,  when  one  carried  by  emigrant  passenger  ship,  728. 

INTOXICATION.    See  Dbttnkenness. 

IBELAND, 

pilotage  of  ports  in.    See  Index,  Vol.  IL 
ughthouses  near.    iSfee  LiaHTHOTrsE  AtrrHOBmES. 
Court  of  Admiralty  in.    See  Cottbt  of  Adhiralt7  of  Ibeland. 
power  of  Lord  Lieutenant  under  Foreijg^  Enlistment  Act,  69,  n.  (g), 
power  of  Lord  Chancellor  to  appomt  wreck  commissioner  in,  687. 
Admiralty  jurisdiction  of  inferior  Courts  in,  99, 626,  n.  (d),  671,  n.  (i). 
lists  of  Courts  of  Survey  in.    See  Index,  Vol,  IL 
jurisdiction  of  Courts  in,  over  master's  and  crew's  disputes,  185. 

ntlSH  LIGHTS,  COMMISSIONEBS  OF  (Fori:  of  Dublin  Corporation}. 

See  LXGHTHOXXSE  AtTTHOBITIBS. 
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IBISH  TRADEBS  in  Thames  or  Medway  exempt  fiom  pilotage,  261, 
261,  n.  {p), 

IBON  STEAM  VESSELS,  former  rules  as  to  build  of,  701. 

ISLE  OF  MAN.    See  Mait,  Isle  of. 

ISLE  OF  THANET,  pilotage  of  vessels  of.    See  Index,  Vol.  IL 

ITALY, 

Order  in  Council  as  to  tonnage  of  sliips  of,  10,  n.  (6). 
disposal  of  property  of  seamen  dying  on  ships  of,  236,  n.  {x). 


JAPAN, 

consular  foes  in.    See  IndeXy  Vol*  IT. 

Order  in  Council  as  to  registry  of  ships  in,  7,  n.  {p). 

fog  signals  for  yessels  of,  597,  598. 

JEBSEY.    See  Channel  Islands. 
registrar  of  British  ships  in,  6« 

JETTISON.    See  Gene&al  Ayebaoe. 
what  it  is,  160,  487. 
Bhodian  law  as  to,  426,  n.  (s). 
duty  of  master  in  respect  of,  160. 
general  ayerage  in  respect  of,  426,  427,  429. 
contribution  tot  damage  done  to  facilitate,  429. 
freight  made  good  to  owner  on,  427,  n.  (c). 

liability  of  insurers  for  loss  by,  of  goods  insured,  427,  n.  (cj,  487,  488. 
effect  of   custom  that  underwriter   not  liable  where  deck  cai^ 
jettiBoned,  433,  488. 

JEWELS  belonging  to  passengers,  no  contribution  of  to  average,  434. 

JOINT  OWNERS.    See  Part-Owners. 

interests  of,  in  British  ships,  17,  100,  101. 
who  may  be  registered,  17,  46,  100. 
considered  as  one  person,  17,  47,  100. 

JOINT  STOCK  COMPANY, 

effect  of  proviso  in  policy  granted  by,  that  members  shall  only  be 
liable  to  the  extent  of  their  shares,  553,  555. 

JOINT  TENANCY  OF  SHIP,  101. 

JUDGMENT  CEEDITOE.    See  Execution. 

postponement  of,  to  registered  mortgagee  of  ship,  61. 

JUDGMENT  IN  REM,  85,  86. 

conclusive  effect  of,  41,  n.  (/),  68,  n.  (o),  j505,  506. 

of  foreign  Admiralty  Court  enforceable  in  Admiralty  Division,  624. 

JUEISDICTION.     See  Actions  —  Admiraltt  Coubts — Abmibalty 

DIVISION — CONBUIiAB    OfFICEB  —  COUKTS  —  JUSTICES  —  NayAI. 

CouKTS— Offences — ^Bemedies — Shifpinq  Casualties. 
as  to  offences  under  M.  S.  Acts,  188—193. 

JUEY,  power  to  summon  on  inquiry  where  loss  of  life  by  damage,  83. 

JUS  ACCRESCENDI,  &o.,  does  not  apply  to  part-owners  of  ships,  101. 
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JUSTICES, 

jTmi8Di5TiON  OP.    See  Index,  Vol.  IL 
to  compel  deliyeiy  up  of  certificate  of  registry,  23. ' 
oyer  claims  on  ^otment  notes,  218,  n.  {g)» 
in  proceedings  for  wages,  185, 244. 

as  to  dealing  with  ceraficates  of  competency,  116,  686,  689,  690. 
procedure  on  such  inc^uiries,  688, 689. 
where  parish  relief  given  to  seamen's  families,  235,  n.  («). 
where  seamen's  property  improperly  detained,  172,  173. 
where  seamen  over-charged  in  lodgmg-houses,  172. 
respecting  deserters,  184, 185. 

to  mflict  penalties  for  breach  of  pilotage  byelaws,  252. 
where  pilotage  or  light  dues  not  paid,  189,  268,  685,  n.  («)• 
in  shipping  casualty  inquiries,  686 — ^689,  690. 
to  take  depositions  in  cases  of  wreck,  &c.,  630,  n.  («). 
to  order  pavment  of  pilotage  and  light  dues,  268,  685,  n.  («). 
in  salva^  disputes,  653,  655,  657,  653. 
to  hold  mquisitions  as  to  unclaimed  wreck,  678. 
in  cases  of  collision  with  piers,  &c.,  626. 
over  offences  and  penalties  under  M.  S.  Acts,  189,  190. 
by  passengers  in  passenger  steamships,  711,  711,  n.  (A;). 
as  to  passage  brokers'  licences,  717,  n.  ( x)). 
oyer  breach  of  stipulations  in  passengers  contract  ticket,  716. 
with  respect  to  emigrant  runners,  719. 
over  offences  under  Passenger  Acts,  704. 

POWEK  OF, 

to  attest  alterations  in  agreement,  203. 
declarations  of  ownership,  44. 

KINGSTON-UPON-HULL.    SeeKxjLL. 

kiNTLAQE  does  not  pass  on  sale  of  ship,  stores,  &c.,  53,  n.  (x). 

LANCASTER,  DUCHY  OF,  right  of,  to  unclaimed  wreck,  678,  n.  {k). 
LANDS  CLAUSES  ACTS,  678,  n.  {%).    See  Indeso,  Vol.  IL 

LASCABS, 

provisions  for  protection  of,  and  agreements  with,  216. 
penalty  on  leaving,  destitute  in  United  Kingdom,  216. 
relief  of  destitute,  by  government  of  Lidia,  216,  n.  (z). 

LAY  DAYS,  41 1.    See  DEMxrBBAOE. 

LEAKAGE,  effect  of  clause  "  not  accountable  for  leakage,"  356. 

LEASE  OF  SHIP,  what  amounts  to,  289,  n.  (a),  391. 

LETTH,  TRINITY  HOUSE  OP, 

Silotage  jurisdiction  of,  272,  n.  (p). 
oes  not  extend  within  jiuisaiction  of  London  Trinity   House, 
272,  n.(i)). 

LEMON  JUICE.    See  Lnis  Juice. 

LENGTH  OP  VOYAGE,  scale  of,  under  Passengers  Act,  726,  726,  n.  (0- 

LESSEES  OP  SHIP, 

liability  of,  for  repairs,  88,  94. 
for  damage  done  by  collision,  613. 

LETTER  BAGS  AND  SHIP  LETTERS,  duty  of  master  as  to,  136, 152. 
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LETTEB8  OF  ADMINISTBATION,  when  Board  of  Trade  may  dis- 
regard, 238. 

LETTEBS  OF  MABQUE, 
wliat  they  are,  65,  n.  (n). 
eileot  of  carrying,  on  poiioy  of  insurance,  476,  478. 

LIABILITY.    See  Adkibaltt  Diyision— Collisiok— Lihitatign  of 

TiTABniTTY— MAflTZB— OwyEB— IJySAFE  BhIP. 

of  master  part^wner  not  affected  by  M.  S.  Act,  1854,  part  ix.,  84. 

LICENCE, 

to  supply  seamen,  194. 

of  pilots,  252,  257.    See  Pilot— Trikity  Hottse  Pilot. 

contents  and  production  of,  257. 

revocation  and  suspension  of,  252,  258. 
of  seamen's  lodging-house.    See  Index,  Vol,  IL 
of  passage  brokers,  717. 
of  emigrant  porters,  720. 
of  emigrant  runners,  719. 

LIEN, 
I.  Eqttitable, 
certificate  of  registnr  not  to  be  detained  by  reason  of,  23. 
of  master  when  on  freight  for  liabilities  incurred  abroad,  126u 
of  material  men  in  cases  of  bankruptcy  on  earnings  of  ship,  96,  97. 
none  in  respect  of  necessaries  against  purchaser  of  ship,  88,  n.  (Q. 

n.  Mabitime.    See  Adkibaltt  Division. 
nature  and  effect  of,  85. 
what  claims  confer,  86. 

of  material  men  for  repairs  to  forei^p  ships,  86,  98. 
where  necessaries  suit  in  Vice* Admiralty  Court  abroad,  99,  n.  (9). 
none  where  repairs  to  British  ships  here,  87. 
of  master  for  wages,  86, 124. 

of  seamen  for  wages,  86,  124,  125,  241,  242,  241,  nn.  (9),  (m). 
in  bottomry  suits,  86,  575,  575,  n.  (A;), 
in  cases  of  pilotafle,  86,  266. 
of  claimants  for  &mage,  86,  619,  619,  n.  (<),  n.  (u). 
of  salvors,  86,  652. 
in  cases  of  towage,  86,  674. 
whether  in  mor^ge  suits,  86. 

priorities  of  claimants  under,  125,  242,  575,  576,  619,  n.  (Q,  n.  (u),  653, 
674,  n.  if). 

m.  Po88E6SO£Y.    See  Caboo— Fbeight. 
nature  of,  96. 

when  entitled  to  priority  over  maritime  Hen,  242,  576,  n.  (n). 
confers  no  right  of  sale,  96,  n.  (z). 

no  charge  for  use  of  premises  where  ship  detained,  96,  n.  (z). 
imless  where  custom  to  do  so,  96,  n.  (z). 
certificate  of  registry  not  to  be  subject  to,  23. 
when  by  EngUsn  law  in  respect  of  necessaries  supplied,  96. 

not  where  supply  on  credit  or  no  Uen  by  custom,  96. 
where  necessaries  ordered  by  mortgagee  in  possession,  58. 
where  by  master,  88,  n.,  89. 

where  by  part-owner  acting  as  agent  for  co-owners,  89. 
of  shipowner  for  freight,  389. 

may  be  exercised  by  mortgagee  in  possession,  61,  n.  {%/)• 

for  what  amount  it  exists,  389,  393,  394. 

none  for  dead  freight,  demurra|^,  or  wharfage,  &c.,  389. 
except  by  express  stipulation,  389. 


INDBX.  809 

LIEN — continued, 
m.  ToBSBSEOBY'-conHnued. 
of  ahipowner  for  freight — continued. 

none  for  breach  of  oovenant  on  charter,  389. 
loss  of,  by  reason  of  particular  contracts,  390,  391. 
not  lost  by  forcible  removal  of  master,  391. 

by  partine  with  possession  of  ship,  391. 
words  of  demise  not  conclusiye  on  this  question,  391, 392. 
to  what  goods  it  extends,  392. 
under  earlier  Warehousing  Acts,  393. 
under  M.  S.  Act,  1862 . .  395. 

effect  on,  of  claiming  excessiye  sum,  395,  n.  (a). 
against  consignee  does  not  defeat  right  of  stoppage,  423. 
for  general  average,  437. 
of  insurance  broker,  444. 
of  salvor,  650. 
on  property  of  passenger  for  passage  money,  694,  695. 

IV.  Statutoky, 
in  respeot  of  damage  to  cargo,  86,  401. 

necessaries  supplied  to  certain  British  ships,  86. 
building  or  eqiupment  of  ships,  87. 

LIFE  BOATS  AND  BUOYS, 

on  what  passenger  ships  oblisatory,  129,  699,  700,  705. 
particulars  of ,  in  passenger  ship  declarations,  705. 
life  buoy  lights,  on  what  ships  required,  702,  724. 

LIFE  BOATS  AND  LIFE  SAVING  APPARATUS.   See  Index,  Yd.  11. 

LIFE  SALVAGE.    See  Salyaqe. 

LIFE  SAVING  APPUANOES  on  passenger  steamships,  700—705. 

LIGHT, 

supply  of  li£[ht  and  air  in  emigrant  passenger  ships,  723. 
power  of  emigration  officer  to  direct  alterations  as  to,  723. 

LIGHT  DUES.    See  Index,  Vol.  IL 

L  In  UlOTED  KiNQDOH, 

duty  of  master  to  pay,  130,  134. 

Orders  in  Council  relating  to,  130,  n.  (A),  684,  n.  (o),  n.  {p). 

power  to  levy,  vary  and  collect,  684,  685. 

how  paid  and  accounted  for,  130,  684,  685. 

recovery  and  enforcement  of,  130,  684,  685. 

when  held  to  be  necessaries,  99. 

former  jurisdiction  of  Admiralty  in  suits  of  beaconage,  684,  n.  («}. 

persons  liable  to  pay,  685. 

consignees  or  agents  paying,  may  retain  amount,  685. 

master  must  pay,  130. 

refusal  of  clearance  where  receipt  for,  not  produced,  130. 

publication  of  tables  of,  and  rules  as  to,  684,  n.  (o). 

payable  on  deck  cargo  spaces  in  foreign  trade  ships,  130,  n.  (h). 

n.  GoLOiriAL,  684,  n.  («).    See  Index,  Vol.  IL 

m.  LooAii. 
how  fixed  and  levied,  685. 
reduction  of,  684. 
in  Thames  under  Trinity  House  of  Deptford  Strond,  685. 

LIOHTEBMAN,  when  liable  for  cargo  received,  136. 
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LIGHTHOUSE  AUTHOEITIES.    See  Index,  Vol.  II. 
early  legiaUtion  relating  to,  68d»  683,  n.  (k), 

GsinsRAL, 
defined,  and  dutiee  andpovers  of  generally,  683— 686* 
control  of,  by  Trinity  Hx>u8e,  London,  684. 
jurisdiction  and  oonstitation  of,  684. 
joriadiction  of  Irish  Lights  Gommiflsion  as  one  of,  684. 
jurisdiction  of,  to  control  local  authorities,  685. 

Sowers  of,  to  exempt  from  light  dues,  684. 
uty  of,  as  to  light  dues,  684,  685. 
to  screen,  abate  or  prohibit  false  lights,  685,  686. 
expenses  of,  chargcKi  to  mercantile  marine  fund,  684. 
consent  of  Board  of  Trade  to  mortgage  of  light  dues,  684,  n.  (q). 
ships  and  boats  of,  subject  to  enactments  as  to  discipline,  186. 

what  other  sections  of  M.  S.  Acts  apply  to,  186,  n.  {x), 

need  not  have  ^reement  with  crew,  195,  n.  {u\  201,  n.  {p). 
transfer  to  London  fenity  House  of  Thames  lightnouses,  &c.,  685. 
inspection  by,  of  local  lighthouses,  685. 
remoyal  and  lighting  of  wrecked  yessels  by,  682. 

disputes  as  to  such  removal  by,  how  settled,  683. 

expenses  of  such  remoyal,  &c.,  by,  683. 

expenses  by,  of  advertising  changes  in  foreign  lights,  686. 

Local, 
powers  of,  as  to  li^ht  dues,  685. 
jurisdiction  of  Trmity  Houses  of  Hull  and  Newcastle,  685,  n.  (<)• 

LIGHTHOUSES.    See  Index,  Vol.  11. 

management  of,  vested  in  General  Lighthouse  Authorities,  683,  684t 
power  of  such  authorities.    See  Liqhthouse  Authobities. 
penalty  against  wilfully  damaging,  685. 

LIGHTHOUSES,  FOREIGN,  expenses  of  notices  of,  how  met,  686. 

LIGHT  VESSELS, 

provisions  as  to  liffhthouses  applicable  to,  684,  685. 
penalties  against  Managing  or  riding  fast  to,  618,  n.  {e). 

LIGHTS  AND  FOG  SIGNALS, 

requirements  as  to.    See  Collision— Navioatiok  Bxtles. 
inspNBctionof,  and  fees  respecting,  39, 130, 607. 
certificate  of  inspection  of,  and  form  of,  607,  n.  (l). 
appeal  against  certificate  of  inspection  of,  39,  607,  n.  (/),  706. 
detention  of  ship  where  no  certificate  granted,  130, 607. 

LIGHTS,  FALSE,  prevention  of,  and  power  to  screen  or  abate,  685. 

LIGHTS,  LIFE  BUOY,  702,  724. 

LIGHTS,  WBEGK,  power  to  place,  682. 

LIME  OR  LEMON  JUICE, 

duty  of  Board  of  Trade  as  to,  205,  206. 

issue  of,  on  emigrant  passenger  ships,  734,  735. 

supply  of,  obligatory  on  certain  foreign-going  ships,  205,  206,  n.  (<f). 

directions  as  to  quality  of,  205. 

how  to  be  mixed  with  spirit  and  packed,  205,  205,  n.  (c). 

substitution  of  other  anti-scorbutics  for,  by  Queen  in  Council,  206. 

daily  issue  of,  to  ships  where  supply  obligatory,  206.' 

penalties  where  not  duly  supplied,  206,  n.  («). 

entry  of  refusal  to  take,  in  official  log,  141,  206. 

regulations  as  to,  in  colonies  made  by  colonial  goyemori  206,  n.  («}• 
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LIMITATION, 

of  actions  under  Passenger  Aots,  704,  704,  n.  («). 

of  summary  proceedings  under  M.  S.  Acts,  189,  n.  (Q. 

LIMITATION  OF  LIABILITY  OF  SHIPOWNEB, 
under  maritime  law,  83. 

under  contract.    See  Oha&tek-pabtt^Bill  of  LADiif  g. 
for  damage  to  cargo  by  fire,  or  for  robbery  of  bullion,  &c.,  76, 79, 80, 82. 
for  damage  to  goods,  or  loss  of  life  or  personal  injury,  76-— 83. 
existing  provisions  as  to  measure  of  damage,  81. 
not  known  to  common  law,  76. 
common  law  doctrine  of  restitutio  in  integrum,  77. 
provisions  of  repealed  acts  as  to,  78,  80,  n.  (m). 
subject  now  regulated  by  M.  S.  Acts,  77,  79. 
to  what  fibips  applicable,  80. 

proviso  where  damage  on  distinct  occasions,  82, 82,  n.  (z). 
companies  carrying  goods  or  passengers  entitled  to,  80,  n.  (»). 
unregistered  owners  entitled  to,  80,  n.  (n). 
measure  of  damages  where  collision  between  two  vessels,  and  each 

vessel  found  to  olame,  81,  n.  (t),  632,  n.  (m). 
where  claims  for  loss  of  life  under  Lord  Campbell's  Act,  81,  n.  {q), 
where  damage  done  b^  tug  to  tow,  81,  n.  {$). 
effect  of  privity  of  shipowner  where  proceeoings  for,  80. 
power  of  Board  of  Irade  to  direct  inquiry  as  to  where  loss  of 
life,  83. 
such  inauiries  seldom  or  ever  held,  80,  n.  (A). 

procedure  on  such  inquiries,  83,  n.  {h). 
no  action  unless  inquiry  held  or  refusea,  83,  618. 
what  deemed  refusal  to  hold  inquiry,  618,  n.  (j>). 
Suits  to  ascertain,  and  distribution  of  limited  amount,  84,  85. 
former  restriction  on  jurisdiction  of  Admiralty  Division,  84,  85. 
interest  beyond  Umited  amount  allowed  in  proceedings  for,  82. 
amounts  paid  on,  brought  into  account  amongst  co-owners,  105. 
not  to  alter  liability  of  masters  or  seamen  co-owners,  83,  84. 
not  to  apply  to  unregistered  British  ship,  80,  n.  (o),  82. 
calculation  of  measure  of,  on  what  tonnage,  81, 82,  82,  n.  (u) 
proof  of  passengers'  deaths,  in  suits  of,  82,  n.  (z). 
insurances  agamst  damage,  loss  of  life,  or  injuiy,  valid,  82, 448, 462. 

LIST  OF  OEEW.    See  Aooount  of  Oeew. 

LIST  OF  FASSENGEBS.    See  Passenoebs'  Lists. 

LIVEEPOOL.    See  Mbbsey,  and  Index,  Vol.  11. 

LLOYD'S.    See  TJaAOB. 

usage  at,  when  binding  on  assured,  456. 

as  to  settlement  of  losses  on  policies,  547,  548. 
how  £ar  assured  is  bound  to  inform  insurer  of  facts  mentioned  in  lists 
at,  522,  523. 
effect  in  questions  of  concealment  of  entries  in  lists  at,  523. 
right  of,  to  copies  of  depositions  before  receiver  of  wreck,  676,  n.  (/}. 
to  notice  of  wreck  found  or  seised.    See  Index,  Vol.  IL 

LOAD,  obligation  of  freighter  to,  312  et  eeq, 

LOADING, 

duty  of  master  at  port  of,  76,  135,  312. 
manner  of,  76,  135, 314. 
to  be  in  reasonable  time,  317,  318. 
when  oblu||ation  as  to,  attadies,  405. 
responsibility  of  providing  a  berth  for,  407. 
delays  in.    jS^  Demvbraob. 
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LOAD-LINE.    See  Deck  xsd  LoAB-Lnns. 

LOCAL  GOVERNMENT  BOAED, 

pierention  of  infectious  diBeases  by,  149,  n.  (w). 
powers  of,  as  to  port  sanitary  authorities,  149,  n.  {w), 
order  of,  relating  to  cholera,  149,  n.  {w)» 

LOCAL  MAEINE  BOARDS.    See  Index,  Vol.  IT. 

list  of,  in  January,  1879...  113,  n.  (<7).  | 

list  of  established,  preyious  to  1855 ...  173,  n.  (<7).  > 

reports  of,  to  Board  of  Trade,  174. 

appointment,  constitution,  and  election  of,  113, 1-73, 173,  n.  (d). 

membOTS  of,  and  voters  for,  173,  n.  {d)y  174. 

qualification  of  voters  for,  173,  n.  (d),  174, 174,  n.  (c). 

acts  of,  not  made  void  by  informal  election,  174. 

establishment  by,  of  mercantile  marine  offices,  175. 

transaction  of  business  by,  173, 174. 

Sowers  of  Board  of  Trade  as  to,  173,  n.  {d\  174, 175. 
utiee  of,  as  to  examinations  for  certificates,  113. 
appointment  of  inspectors  of  medicine  by,  205,  n.  (y). 
powers  of,  as  to  Board  of  Trade  inquiries,  116,  n.  (u),  164. 
appeal  of,  against  pilotage  bye-laws,  251,  n.  (z). 
punishment  for  embezzlement  by  servants  of,  177- 
appointment  by,  of  medical  inspectors  of  seamen,  164,  208. 
nomination  by,  of  assessors  to  Courts  of  Survey,  34,  n.  (r).  > 

LODGING-HOUSES, 

provisions  against  keepers  of,  overcharging  seamen,  172. 
seamen's,  power  to  make  bye-laws  as  to.    See  Index^  Vol*  IL 

LOG-BOOK, 

ship's  ordinary,  how  kept,  140. 

official,  141, 142.    See  Official  Loa. 

effect  of,  in  evidence  in  Admiralty  actions,  630,  630,  n.  (e).  ^ 

LONDON  GAZETTE.    See  Index,  Vol.  IL 

FUBLIOATION  IN, 

of  notices  under  Passenger  Acts,  726,  n.  (Q,  735,  n.  (o). 

of  Orders  in  Council.    See  Obdeas  ik  Council.  ; 

I 

LONDON  PHiOTAGE.    See  Tbdoty  House  Pilotaob,  L 

LONDON,  POET  OF, 

general  register  office  of  seamen  in,  171. 
collection,  &c.  of  pilota^  dues  in,  275. 
appointment  of  port  samtary  authorities  of,  149,  n.  {w), 
pilotage  in,  compulsory  for  vessels  belonging  to,  carrying  passengers,  •! 

and  not  otherwise  exempted,  261,  n.  («),  278,  n.  (n).  ! 

extent  of,  for  pilotage  purposes,  278,  n.  (n). 

•  ■ 

LOED  ADVOCATE,  direction  by,  how  casualty  investigations  held,  687, 
n.  ((). 

LOED  CAMPBELL'S  ACT, 

claims  undw,  where  loss  of  life  by  improper  navigation,  617,  618. 
limitation  of  liability  applied  to  such  claims,  81,  n.  {q), 
jurisdiction  of  Admiralty  Division  in  actions  under,  624. 
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LOED  OHANCELLOE.    See  /ndea?,  Vol.  11. 
power  of,  to  make  rules — 

for  courtB  of  survev,  35,  688,  n.  (/). 

for  shipping  casualty  iuTeetigations,  35,  688,  688,  n.  (/). 

for  shipping  casually  appeals  and  rehearings,  688,  691,  n.  (o). 
appointment  by,  of  wreck  commissioners,  691,  n.  (o). 

LOED  OHANCELLOE  OP  lEBLAND.    See  Iebland. 
appointment  by,  of  wreck  commissioner  in  Ireland,  687. 

LOED  LIEUTENANT  OF  lEELAND  to  appoint  rota  of  justices  in 
salvage  disputes,  657« 

LOED  OF  MANOE,  claim  of,  to  wreck,  677. 

LOSS  OF  OEETIFIOATE  OF  EEGISTEY,  22. 

LOSS  OF  GOODS,    See  Goods— SmpowmsBS. 
liability  of  owners  of  ship  for,  76 — 85. 
within  the  meaning  of  the  memorandum,  491 — 197« 

LOSS  OF  PASSENGEES,  proof  of,  where  liabiHty  Hmited,  82,  n.  (z). 

LOSS  OP  SHIP.    See  Abakdonmekt. 
proof  of,  in  wages  suits,  236,  237. 

LOSSES  UNDEE  POLICY, 

of  diips,  &c.  insured,  total  or  partial,  525. 

I.  ACTTTAI.  TOTAI<  LO8SB8,  525. 

where  ship  wrecked,  526. 
where  goods  plundered,  sold  or  captured,  526. 
where  goods  nave  lost  specidc  character,  526. 
where  uiey  cannot  be  recovered,  527. 

either  from  their  annihilation,  527. 

or  from  any  insuperable  obstacle,  527. 
underwriters'  rights  on  payment  on  total  loss,  527. 

n.  CONSTRUCnYE  TOTAL  LOSSBS,  528. 

depend  upon  facts  as  they  appear  at.  time  of  action,  537,  538. 
Losses  of  ships  or  goods,  530. 
ordinary  test  of,  on  open  policy  on  ship,  530. 

on  open  polic;^  on  goods,  531. 

on  valued  poUcy,  533. 
policy  confined  to  "total  loss  only,''  does  not  exclude,  528. 
where  ship  captured  or  under  emoargo,  486,  488,  528. 
right  accrues  when  assured  has  sustained  an  actual  loss,  486. 
where  ship  damaged  so  as  to  be  innavigable,  528. 
where  repairs  impossible,  528. 
where  repairs  would  exceed  value  of  ship,  528,  530. 
test  whether  prudent  uninsured  owner  would  repair,  530,  533. 
value  when  snip  repaired,  how  estunated,  531. 
never  by  reason  of  mere  loss  of  voyage,  530. 
where  ship  captured  by  pirates  and  re-taken  as  prize,  529, 
where  emifirants  piratically  ran  away  with  ship,  482,  529. 
where  goods  captured  or  under  embargo,  529. 
where  goods  cannot  be  forwarded,  529. 
where  so  damaged  as  not  to  be  worth  forwarding,  529. 
whether  on  goooB  if  voyage  complete  and  freight  earned,  530. 
if  goods  could  be  sold  at  profit  at  destination,  loss  not  total,  532. 
improper  sale  by  master  how  hi  incidentally  material,  532« 
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LOSSES  UNBEE  POLICY— contintwrf. 
CoNSTBUcnvE  Total  Losses— <on<inti«2. 
cases  of  losses  prinul  facie  total,  but  in  result  partial,  530,  537. 
where  return  of  yessel  after  total  loss  from  capture,  486. 
where  recapture  before  abandonment,  486. 
Losses  of  freight,  534,  n.  («),  535. 
must  be  on  voyage  insured,  534. 
can  only  be  on  pending  freight,  634. 
when  total,  534. 

not  so  if  any  part  of  cargo  oould  be  brought  home,  534. 
may  be  insured  by  time  policy — short  of  time  of  Yoyage,  534. 
Money  adyanced  on  account  of  freight,  482,  529,  535. 
Passage  money  and  expenses,  535,  536. 
Losses  after  period  insured  owing  to  previous  injury,  536. 
where  deatn  wound  received  during  that  period,  536,  537. 
where  subsequent  total  loss  proceeds  from  an  independent  cause,  537, 
537,  n.  («). 

m.  ABANDONMEirr  Aim  ITS  EFFEcrrs,  528,  538,  541. 

mode  of  abandoning,  538. 

need  not  be  in  writing,  539. 

must  be  positive,  539. 

must  be  within  a  reasonable  time,  540. 

when  abandonment  must  be  made,  540,  541. 

effect  of  failure  to  abandon,  539. 

acceptance  of,  540. 

when  necessary,  538,  541. 

cannot  be  when  loss  partial  only,  537,  538. 

notice  of  abandonment  must  be  given  by  real  owner,  539. 

underwriters  must  object  within  reasonable  time,  540. 
Effect  of,  on  ship  and  goods,  541 — 543. 

what  belongs  to  underwriters  on,  542. 

when  ship  and  freight  separately  insured,  543. 

on  freight,  543. 

accruing  freight  passes  to  underwriter,  543. 

except  where  ship  abandoned  and  cargo  transhipped,  542. 

what  liens  and  incumbrances  pass  wim  abandonment,  543. 

aeency  of  master  on,  159,  543. 
Bignt  of  assured  imder  abandonment,  how  divested,  538. 

lY.  Pabtial  Losses, 
what  are,  525,  530. 

where  loss  supposed  total  is  found  partial,  530,  538. 
where  shi])  has  not  ceased  to  be  a  snip,  527. 
if  eoods  stiU  retain  their  original  character,  527. 
liaoility  of  insurm  for,  under  memorandum.    See  Memorakduic. 
rights  and  liabilities  of  insurers  in  cases  of  jettison,  427,  n.  (c). 
liability  of  insurers  to  contribute  to  a  general  average,  625,  n.  (u). 

"  LOST  OB  NOT  LOST,"  insurances  on  ships,  441,  555,  n.  (i). 

LTJCIEEB  MATCHES,  carnage  of,  prohibited  on  emigrant  ships,  724. 

LUGGAGE, 

of  passengers  and  crew  does  not  contribute  to  general  average,  434. 
of  passengers  passes  to  captors,  693,  n.  {d). 
passengers^  lien  on,  for  passage  money,  o94,  695. 

when  owners  liable  for  loss  of,  694,  695. 
of  passengers  exempt  from  arrest  in  salvage  suit,  653,  n.  (a?). 

LI7NATI0,  owner  of  British  ship,  power  of  substitute  to  act  for,  17, 

n.  (y). 
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MACHINEBT  of  stdamships,  statement  of,  in  suryeyor's  declarations,  705* 

MAGISTRATE.    See  Justices— Stipendiary  Magistr^vte. 

MALT  included  in  teim  ''  com"  in  memorandum  in  policy,  492. 

MALTA, 

colonial  certificates  of  competency  at,  114,  690,  690,  n.  (2). 
registration  of  sliips  at,  6. 

MAN,  ISLE  OF.    See  Index,  Vol  IT. 
registration  of  ships  in,  6. 
pilotage  of  ships  coming  from,  261,  280. 
application  of  M.  S.  Act,  1876,  to,  34,  n.  (r). 

MANAGER  OF  BRITISH  SHIPS, 

rights  and  liabilities  of.    See  Manaoino  Owiteb— Ship's  Husband. 
registry  of,  at  port  of  registry,  21. 

MANAGING  OWNER  OP  BRITISH  SHIP, 
when  entitled  to  commission,  106, 106,  n.  (t). 
no  formal  appointment  of,  required,  107. 

on  appointment  becomes  agent  of  co-owners  to  certain  extent,  106. 
has  power  to  bind  co-owners  by  contract  within  scope  of  agency,  106. 
may  enter  into,  but  has  no  authority  to  cancel,  charter-partjr,  106. 
cannot  bind  co-owners  for  expenses  of  extraordinary  alterations,  106. 
cannot  insure  co-owners'  shares,  106. 

or  bind  them  to  pay  law  expenses,  106, 107. 
to  what  extent  he  mavbind  his  co-owners,  105,  106,  107. 
may  bail  ship  arrested  in  Admiralty  Division,  107. 
may  make  no  profit  out  of  his  office,  107. 
when  he  may  retain  freight,  107. 
can  only  assign  his  own  share  of  freight,  107. 
in  what  way  authority  of,  revoked,  107. 
notice  by,  uiat  loss  of  ship  apprehended,  139,  n.  (t),  687,  697. 
registry  of,  at  customs  house,  21,  73,  n.  (9),  107. 
service  on,  of  documents  under  M.  S.  Act,  1876. ..31,  n.  (n). 
duty  of,  as  to  grain  cargoes,  37. 

MANDAMUS  not  granted  to  Trinity  House  pilot  superseded,  274,  n.  («}. 

MANIFEST,  when  necessary  and  when  dispensed  with,  133, 140. 

MANNING  of  passenger  ships,  727. 

MANOR,  LORDS  OF,  rights  of,  as  to  unclaimed  wreck,  677. 

MARINE,  assignment  of  or  contract  relating  to  salvage  by,  invalid, 
649,  n.  (i). 

MARINE  INST7RAN0E.    See  Insubaitob. 

MARINE  STORE  DEALER,  680.    See  Index,  Vd.  11. 

MARITIME  LIEN.    See  Lien. 

MARKET  OYERT,  no  market  overt  for  sale  of  ships,  40,  54,  n.  (a). 

MAREB  ON  SHIP.    See  Deck  and  Load-lines. 

what,  on  British  and  what  ships  exempted  from,  12, 13,  258,  n.  (e). 
inspection  of,  and  penalties  where  altered  or  improperly  kept,  11, 13. 

MARQUE.    Bee  Letters  of  Mabqxte. 
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MABBIAGES, 

lists  of,  on  forei^-eoing  and  home  trade  shipe,  how  kept,  150. 
entry  of,  in  official  fog,  141. 

tranamiinon  on,  of  snuee  in  Britiah  ahips.    5m  Bbqistry. 
proTiaiona  aa  to,  on  Queen^e  ships,  141,  n.  (s). 

MA8TEB.     See  Babratby  —  Caboo  —  CoLuaiON  —  Fokkiqn    Sstp 
Htpothscation— Passeztoes  Ship— ^als  of  Ship. 
natore  of  office,  111,  154. 
meaning  of,  in  M.  S.  Acts,  111,  n.  (a), 

I.  AppomnaDrr  of, 
when  part-owner  apjpointed  b^  agreement,  1 19. 
in  other  cases  by  maioiity  in  mterest,  119. 
in  cases  of  necessitjr  by  oonsi^ee,  or  British  oonsol,  119. 
removal  of,  ordinaril]^  vested  m  part-owners,  120. 
remoyal  of,  and  appointment  of  new  master  by  Naval  Court,  120. 

by  Oomt  havmg  admiralty  jurisdiction,  120. 
appointment  of,  as  officer  of  Naval  Beserve,  119,  170. 

IL  AtTTHOBITT  OF, 

over  crew,  126,  127, 178, 187. 

power  of,  to  confine,  126. 

or  inflict  corporal  punishment,  127. 

extent  of,  in  case  of  mutiny,  127. 

inquiry  eiiould  precede  punishment,  127. 

duty  of  master  to  make  entry  in  official  log,  127, 127,  n.  {I). 
over  passengers,  127,  694,  733. 

extends  to  restraint  bv  force  if  safety  of  ship  requires  it,  127. 

to  exclusion  from  table  if  conduct  improper,  123,  694. 
for  threat  of  violence  towards  himself,  694. 

as  to  enforcing  order  in  emigrant  passenger  ships,  733. 
excessive  exercise  of  authority  by,  127. 
when  he  may  land  or  refuse  to  receive  passenger,  710. 
over  pilot,  240.  ^ 

master  not  justified  in  interfering  with  pilot,  249. 

except  in  cases  of  obvious  danger,  249. 

or  where  pilot  intoxicated  or  incompetent,  249. 

m.  Duties  of,  128, 137. 
Befobe  Yoyaoe, 
in  harbour,  128,  137. 
not  to  trade  on  his  own  account,  122. 
to  use  diHffence  to  commence  vovage,  128,  311. 
statutory  duties  under  M.  S.  Acts  and  Passenger  Acts,  129,  130« 
as  to  deck  and  load  lines,  13,  14,  131. 
under  customs  laws,  131 — 134. 

to  deliver  to  customs  list  of  Asiatic  passengers,  131,  n.  (n). 
respecting  grain  and  timber  cargoes,  37 — 39. 
roreign-going  and  home  trade  ships,  131 — 133. 
exportation,  entnr  outwards  and  clearance,  131, 
shipping  bill,  132. 
stinening  order,  132. 
victuallinff  bill,  132. 
dearauce  label,  133. 


content,  132,  133,  n.  (uV 
when  manifest  necessary,  133. 
in  cases  of  coasting  vessels,  133,  133,  n.  (s). 
in  what  cases  specification  of  goods  exported  required,  133. 
not  to  carry  fictitious  papers,  70,  134. 
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m.  Duties  of — continued, 

Befobb  Voyage— con<mfie(2. 
or  take  on  board  prohibited  or  danfferous  ^ods,  134. 
as  to  payment  of  narbour,  port  and  light  aues,  130,  134. 
"with  respect  to  lading  car^,  128,  135, 318. 
commencement  of  responsibility  of,  for  goods  shipped,  13o,  136. 
as  to  steyedore,  135, 318. 

as  to  8ig:ning  bills  of  lading,  136,  338,  339—343, 403. 
when  bill  of  lading  evidence  of  shipment  against,  136. 
as  to  providing  efficient  crew,  128,  727. 

seaworthy  ship,  127,  127,  n.  (g). 
as  to  ship  letters,  136. 
starting  for  voyage,  137. 
when  he  must  employ  pilot,  137.    See  Pilot. 
or  sail  with  convoy,  138,  138,  n.  (5). 

Dumxa  Voyage, 
to  communicate  events  to  his  employers,  and  report  accidents,  139. 
not  to  deviate,  138. 
as  to  ship's  papers,  139,  143.    See  Ship's  Papebs. 

master  if  superseded  must  deliver  them  to  successor,  144. 
as  to  flags  and  signals  of  distress  or  for  pilots,  144,  505. 
not  to  commit  barratry,  145,  146.    See  !Babkatby. 
as  to  preservation  and  care  of  cargo,  136,  321. 
to  allow  seamen  to  complain  to  authorities,  203,  210. 
not  to  alter  voyage,  138. 
as  to  draught  of  water,  12, 16,  n.  {k), 
when  duty  of  master  to  raise  money  for  repairs,  155 — 158. 
to  eive  assistance  after  collision,  138, 629. 
as  to  jettison  of  cargo,  160. 
when  ship  tntnsfenid  to  new  owner,  21, 156, 233. 

Afteb  Voyage,  148, 154. 
to  obey  quarantine  regulations,  149. 

and  customs  regulations  as  to  yellow  fever  ports,  150. 
to  report  to  owner,  148. 
take  ship  to  place  of  disoharee,  148. 
as  to  deuvery  of  documents  to  mercantile  superintendents,  150,  151. 

delivery  of  aliens'  list  to  customs,  152,  n.  (t). 
to  comply  with  customs'  regulations,  151 — 153,  152,  n.  (m). 

when  goods  may  be  landed,  152. 

rc^gulations  as  to  report  and  entry,  152. 

entrv  by  shipowner  in  certain  cases,  153. 

breaking  bulk  before  arrival  prohibited,  151,  152. 

as  to  post  letters,  152. 
'as  to  delivery  of  cargo,  153,  321,  359.    See  Deliveby  of  Cabqo. 
to  obey  regulations  of  harbour,  153. 
duty  of,  in  case  of  seamen  dyingon  voyage.    See  Death. 
as  to  settlement  of  wages.    See  WAGES, 
respecting  Naval  Reserve  men,  170. 

to  prevent  unauthorized  boarding  of  ship,  151,  n.  (^),  172,  186,  n.  (s). 
as  to  payment  of  pilotage  rates,  267.    ^  Salvage. 

proportion  of  pilotage  rates  to  unqualified  pilots,  271. 
to  require  parent  of  freight,  153,  359.    See  Freight. 
not  bound  to  insist  on  payment  of  freight  before  delivery,  386. 
where  two  sets  of  bill  of  lading  presented,  154, 359. 

M.P.  3  G 
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IV.  LlABIUTIES  OF, 

for  damage  by  pirates,  136. 

on  contracts,  154,  157. 

for  acts  of  misfeasance  by  crew,  154, 178. 

not  for  tre4q[>a8se8  committed  by  the  crew  wilfully,  155. 

or  beyond  scope  of  ordinary  employment,  154. 
may  exist  eyen  though  master  mfant  or  absent,  154,  n.  (y). 
not  applicable  to  captains  of  Queen's  ships,  155, 614. 
for  acta  of  pilot,  281,  281,  n.  (y),  282—287. 

at  common  law,  281. 

under  early  statutes,  281,  n.  (v). 

where  pilot  compulsorily  employed,  282,  283. 

master  exonerated  only  when  act  within  sole  duty  of  pilot,  285. 
under  Foreign  Enlistment  Act,  69, 70. 
for  seamen's  wages,  241. 
for  repairs,  89, 157. 
on  bill  of  lading,  136,  341. 
for  error  in  judgment,  121. 
for  damage  by  improper  navigation,  155,  620. 
for  damage  to  cargo,  135, 136. 

V.  Offbnobs  of.    See  Mibdbmeanob— Offences. 

VI.  Power  of,  to  bind  Shipownebs  and  Freightebs. 
power  to  bind  owners,  155 — 159. 

how  far  power  extends  generally,  155. 

does  not  extend  to  cancel  charteor-party  after  goods  shipped,  155. 

where  full  cargo  not  provided  extends  to  filling  up  ship,  155,  a.  (/). 

restriction  of,  where  ship  in  home  port,  156,  156,  n.  [g), 

where  ship  has  agent,  156,  156,  n.  (a). 

for  repairs  and  necessaries,  155 — 157. 

for  money  to  expend  in  necessaries,  156. 

but  not  for  money  to  pay  for  repairs  already  done,  156. 
case  where  owners  of  ship  charged  auring  the  voyage,  156. 
where  necessaries  supplied  to  foreign  ship  here,  157. 
what  are  necessaries,  99,  157. 

when  medicines,  &c.  for  crew  are  not,  157. 

when  costs  of  defending  criminal  proceedings  held  to  be,  157. 
liability  of  owners  for  his  torts,  158,  159. 

wnether  owners  Hable  for  injury  to  crew  by  master,  77,  n.  (6), 
no  liability  of  owners  respectinj^  cargo  not  received,  157. 
cannot  bind  owners  to  a  variation  of  freij^ht,  158. 

or  to  receipt  of  freight  by  third  parties,  158. 

or  in  advance,  158. 
in  cases  of  sale  or  hypothecation  of  cargo,  158. 
power  of,  to  bind  freighters,  159. 

when  cargo  transnipped,  159,  321. 
agency  in  oases  of  insurance,  159,  543. 
in  cases  of  jettison,  159. 
of  ransom,  159. 
acting  in  violation  of  blockade,  agent  both  of  ship  and  cargo,  331. 

Vn.  QuAUFicATioN  AND  Examination  OF. 
qualification,  112. 
need  not  be  British  subject,  112. 

name  of,  must  be  on  certificate  of  registry,  20,  112,  n.  (/}. 
dui^  of  owners  as  to  selection  of,  75. 

if  cnanged,  certificate  of  registry  must  be  indorsed,  22,  112,  n.  (/). 
provisions  of  repealed  act  as  to  examination  of,  113. 
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MASTEB— ean<mi/ed. 

Vn.  QUAIJFIOATION  AND  EXAMINATION  OF^COniinued, 

examination  of  master  of  "foreign-going"  ships,  113,  114. 

of  "  home  trade  passenger  ships,  113,  114. 
certificate  of  oompetenc3r  granted  after  examination,  113. 
certificate  of  service  equiyalent  to  certificate  of  competency,  114,  115. 

when  to  be  produced,  115. 

suspension  or  cancellation  of,  115 — 119,  689—691. 
master  haying  certificate  of  comi>etency  may  pass  in  steam,  114. 
grant  of  certificate  of  fitness  to  pilot  yessel,  265,  266. 

Vm.  Eights  op, 

to  sue  for  freight,  and  where  ship  wrongfully  detained.  111. 
to  contribute  to  Merchant  Seamen's  Fund,  245,  246. 
to  disbursements.    See  Disbursements. 
to  appeal  against  pilotage  bye-laws,  251,  n.  (z). 
to  obtain  certificates.     See  supra,  YI. 
To  remuneration,  122,  123,  125,  n.  («).    See  WAGES, 
wages  of,  how  paid,  120,  124,  125. 
deauotion  from  or  forfeiture  of  wages  of,  121. 
rule  that  freight  is  mother  of  wa(^s  did  not  extend  to,  121. 
primage,  ayerage,  and  master's  gratuity,  121,  121,  n.  (m). 
right  of,  to  double  pay  if  wages  withheld,  122,  n.  (v). 
right  of,  to  wages  luthoagh  part  owner,  124. 

not  taken  away  though  ship  captured,  126. 
remedy  for  wages,  122. 

in  Admiralty  County  Courts,  124. 

in  Admiralty  Diyision,  122,  125,  240. 

before  magistrates  if  wages  under  50/. . .  244. 

where  owner's  company  woundup  or  owner  bankrupt,  125,  n.  («). 

applies  to  master  of  foreign  ship,  123. 
ranking  of  claims  of,  for  wages  and  disbursements,  125. 
whether  entitled  to  notice  before  dismissal,  120,  n.  (e). 

effect  of  misconduct,  120. 

wa^  forfeited  by  constant,  not  by  occasional,  drunkenness,  121. 

period  up  to  which  master  may  claim  wages,  124. 

right  of,  to  damages  for  wrongful  dismissal,  124. 

to  sue  on  bill  of  lading  for  demurrage,  413. 

effect  of  taking  a  bill  for,  125. 

had  no  maritime  lien  for,  at  common  law,  124. 

has  now  maritime  lien  under  M.  S.  Acts,  86,  124. 
equitable  Hen  of,  on  freight  on  owner's  bankruptcy,  126. 
insurance  of  wages  by  legal,  126, 466. 

MASTEB  ATTENDANTS  in  India,  appointed  registrars  of  ships,  6. 

MASTEE  OP  SUPEEME  COUET,  taxation  by,    See  Index,  Fo/,  //. 

MATE, 

included  in  definition  of  seamen  in  M.  S.  Acts,  162,  n.  (a). 

appointment  of,  as  officer  of  Nayal  Eeserye,  170. 

punishment  of  offences  by,  181. 

rights  of,  respecting  certificates  of  competency  and  seryice.     See 

Oebtificate  of  Competency— Certificate  of  SERyicE. 
grant  of  pilotage  certificates  to,  265,  266. 
powers  of,  respecting  deserters,  184. 
may  pass  in  steam,  114. 

return  to,  of  certificate  where  change  of  ownership  of  ship  abroad,  211. 
right  of,  to  sue  in  Admiralty  for  wages,  241,  n.  [k), 

3g2 
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MATE'S  RECEIPTS,  effeot  of,  136,  338. 

MATERIAIj  men,  87,  88,  96,  157.    See  NECBSSABiEa. 

MEASUREMENT  OP  TONNAGE.    See  Tonnaqb  Mbasueement. 

MEDICAL  EXAMINATION  OF  SEAMEN,  208. 

MEDICAL  INSPECTOR, 

appointment,  duties  and  remuneration  of,  205,  n.  {y). 
appointment  of,  to  inspect  seamen  at  home  and  in  colonies,  208. 
inspection  by,  of  passengers,  crew  and  medicines,  729. 

MEDICAL  INSTRUCTION  BOOK  kept  on  aU  ships  but  coasters,  205, 
205,  n.  (a). 

MEDICAL  OFFICER, 

right  of,  to  sue  for  wages  in  admiralty,  241,  n.  {k). 

on  what  ships  carried,  207,  728,  728,  n.  (a). 

qualifications  required  for,  in  foreign-gomg  ships,  207,  n.  {g), 

in  **  emigrant  passenger     ships,  728,  728,  n.  (a). 

in  such  ships  m»m  colonies,  728,  n.  (a), 
entries  signed  by,  in  official  log,  141,  206. 
authority  of,  in  emigrant  passenger  ships,  733. 

MEDICAL  OFFICER,  POOR  LAW,  charges  of,  on  master,  208,  n.  (0- 

MEDICAL  TREATMENT.    See  Illness. 

MEDICINES  AND  MEDICAL  STORES.    See  Limb  Juice. 
duty  of  master  as  to,  128. 

as  to  supply  of,  and  instruction  book  on  all  ships  not  coasters,  205. 
penalty  on  sale  of  bad  quality  of,  206,  n.  (</). 
survey  of,  by  inspector,  205,  n.  (y). 

by  emigration  officer,  729. 
power  of  Board  of  Trade  as  to.    See  Boabd  of  Tbade,  Dxtties  of. 
scales  of,  for  passenger  ships  within  Passenger  Acts,  729,  729,  n.  {h). 

for  other  ships,  205,  205,  n.  (z). 
provisions  of  M.  S.  Act,  1854,  as  to  refusal  of  clearance  of  ship  not 
supplied  with,  205,  n.  (y). 

MEDITERRANEAN  PASS,  not  now  carried,  143. 

MEDITERRANEAN  SEA, 

passenger  ships  from  United  Kingdom  to  places  not  within,  714 — 718. 
quarantine  regulations  as  to  ships  from,  149. 

MEDWAY,  THE,  pilotage  in.    See  Trinity  House  Pilotage,  L 

MEMORANDUM  IN  POLICY  OF  INSURANCE, 
terms  of,  491. 

avera^  within  its  meaning,  491. 
what  IS  a  total  loss  within  meaning  of,  491 — 495. 
effect  of  mode  of  stowing  goods  on  this  question,  494,  495. 
stranding  within  meaning  of,  495 — 497. 
liability  of  underwriters  under,  525,  n.  (w. 

MERCANTILE  ASSESSORS.    See  Assessors. 

MERCANTILE  MARINE  FORMS.    See  Tahh  of  Contents,  Vd.  XL 

MERCANTILE  MARINE  FUND,  684.    See  Index,  Vol,  11. 
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MEECANTILE  MAEINE  OFFICES, 

shippine:  offices  to  be  so  called,  175,  n.  {d), 

establieuiinent  of,  and  conduct  of  business  at,  114,  175. 

when  business  of,  may  be  transacted  elsewhere,  176,  177. 

provisions  as  to  servants  of,  176, 177. 

control  of  Board  of  Trade  over.    See  Boabd  of  Trade,  Duties  of. 

superintendents  of.    See  Mercantile  Marine  Superintendent. 

fees  charged  at,  176,  707,  n.  (a),  and  Index,  Vol,  II, 

conduct  of  business  of  Begister  Office  of  Seamen  at,  171. 

MERCANTILE  MARINE  SUPERINTENDENT.    See  Index,  Vol,  IL 
shipping  masters  so  called,  175,  n.  ((2). 
secuiity^  by,  before  appointment,  175. 
inspection  by,  and  mtuater  by,  of  persons  on  ship,  143. 
duty  of  Board  of  Trade  as  to.  See  Board  of  Trade,  Duties  of.  III. 
how  appointed,  and  deputies  and  servants  of,  175. 
duties  of,  generally,  175 — 177. 

as  to  file  Naval  Reserve,  169,  170,  176,  n.  (/). 

as  to  engagement  and  discharge  of  crew.    See  Agreement — En- 
gagement—Discharge. 
apprentices.    See  Afprentices. 
seamen's  money  orders.    See  Money  Orders. 
saving  banks.    See  Saying  Banks. 
survey  of  provisions  and  water,  203,  204. 
settlement  of  wages.    See  Wages. 
seamen's  property.    See  Deceased  Seamen's  Property. 
how  transactions  before,  dispensed  with,  176, 177. 
production  of  certificates  of  masters  and  officers  to,  1 15, 129, 129,  n.  (z). 
as  to  settlement  bj,  of  disputes  between  master  and  crew,  231. 
examination  of  witnesses  before,  231. 
receipt  by,  of  fines  on  crew,  227,  n.  (^),  229. 
inquiry  by,  into  death  on  foreign-gomg  ship,  193,  n.  (Q. 
delivery  by,  of  certificates.    See  Certificates  of  Clearance. 
delivery  up  to,  of  official  logs.    See  Official  Log. 
duties  of,  as  to  passenger  steamship  certificates,  707,  707,  n.  (a). 

Sunishment  for  embemement,  or  conversion  by,  177. 
uties  of,  as  to  registration  of  births  and  deaths,  151,  151,  n.  (c). 
respecting  deck  and  load  lines,  14. 
fees  taken  by,  176,  707,  n.  (a),  and  Index,  Vol,  IL 

MERCHANT  SEAMEN'S  FUND, 

manajKement  and  collection  of,  245,  246. 
contributions  to,  not  now  compulsory,  246. 
rights  to  continue  contributions  to,  246,  n.  («). 

MERCHANT  SHIPPING  ACT,  1854, 

not  to  extend  to  Queen's  ships  unless  expressly  mentioned,  263,  264. 
ships  to  which  applicable,  186,  186,  n.  (cc),  and  Index,  Vol,  IL 
date  of  coming  into  force  of,  251,  n.  (i»). 

MERCHANT  SHIPPING  ACTS.    See  Index,  Vol.  IL 

MEBCHANTS.    See  British  Merchants. 

MEESEY  AND  lEWELL  NAVIGATION,  navigation  rules,  610,  n.  (c). 

MEBSET  SEA  CHANNELS,  navigation  rules  for,  607.   See  Collision. 

MERSEY,  THE, 

removal  of  wrecked  vessels  in,  B81,  n.  (x), 

rules  as  to  lights  in,  and  navigation  of,  610.    See  COLLISION. 
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IffTTilTARY  OFFICEB.    See  Abut,  Ooiaaa6KHna>  OmcBR  of. 
IHLITABY  STOBBB,  caniage  of,  in  flliips  vitbin  FkaRDgon  Act,  723. 


TELEORAPHT,  nhip  employed  in,  amtzBiy  to  Foragn 
Enlistment  Act,  69,  n.  (/). 

MISCOXpUCT.    See  DiSCTPLDfE— Offexces- 

inquiiiee  into,  of  master  or  officere.    See  Boabd  of  Trade  Ikquibies. 
poniahment  for,  by  masters,  officers  or  crew,  179 — 183. 
forfeiture  of  wages  for.    See  Wages. 

lOSDEMEAKOR    See  Index,  Voi.  IT. 

as  to  registry  or  nationality  of  ships,  IS,  n.  {k),  24,  27,  2B,  134,  n.  (a). 

relating  to  certificates  of  competency  or  serrioe,  1  Id,  n.  (q). 

respecting  a^;reements  with  crew,  203. 

fraud  in  givmg  report  of  character,  or  certificate  of  discharge,  233. 

fraudulently  issuing  seamen's  money  order,  234,  n.  (p). 

undue  abandonment  of  seamen  abrcM^,  211. 

with  respect  to  claims  on  volunteering  into  navy,  225,  n.  (/}. 

breach  of  duty  endangering  life  or  limb,  181. 

making  false  entries,  &c.  in  official  log,  142. 

with  respect  to  passenger  steamship  declarations  or  oertificates,  708. 

pilots  endangering  ship,  life  or  limo,  270. 

wilful  infringement  of  navigation  rules,  585, 628. 

not  rendering  assistance  after  collision,  116,  n.  (u),  138,  629. 

sending  unsafe  ship  to  sea,  30,  74. 

procedure  on  trial  of,  under  M.  S.  Acts,  189. 

MISTAKES, 

in  charter-party,  293,  298. 

in  bill  of  lading,  342,  n.  {p\  343,  343,  n.  («). 

MIXED  POLICIES,  409. 

MONEY  ORDERS,  SEAMEN'S, 

remittance  of  wages  by,  and  oftencos  as  to,  233,  234,  234,  n.  {p). 
issue  of,  placed  under  control  of  Board  of  Trade,  234. 
ports  where  issued,  233,  n.  (n). 

MONTH,  meaning  of,  in  charter-party,  293. 

MOORINGS,  vessels  changing,  when  exempt  from  pilotage,  2G4. 

MORTGAGE  OF  SHU'S.    See  Moktgagob-^Mortgagee. 

I.  In  general, 
of  foreign  ship,  54,  n.  (a). 
Admiralty  jurisdiction  over,  60. 

n.  Registered,  55—60. 

provisions  of  repealed  acts  as  to,  43,  n.  (u),  54,  n.  (a). 

where  ship  unfinished,  54,  n.  (z). 
Requirements  of  M.  S.  Acts  on,  55,  56. 

under  Act  of  1854  no  effect  given  to  unregistered  contract  to  assign 
a  ship  as  security,  55. 

by  M.  S.  Act,  1862,  equities  may  be  enforced  against  owners  and 
mortgagees,  18,  n.  {k\  55^  56. 

form  of,  registered  as  now  required,  55,  56,  56,  n.  (^•). 

deviation  from  authorized  form,  56,  n.  {k), 

mode  of  registering,  56 — 58. 

indorsement  of  date  of  registration  of,  57. 
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MOETGAGE  OF  SHIPS— «wi<»ntte<f, 

n.  Beoistered — continued^ 
Eequirements  of  M.  S.  Acts  OTL—coniiniud. 
discharge  of,  57,  57,  n.  (m). 

applicanon  to  competent  Court  when  mistake  on  registry  57,  n.  (m) 
effect  of,  on  ownerahip,  57,  58,  58,  n.  (o),  60. 
as  to  priority  of  mortgagees,  57. 
transfer  of  mortgage,  59,  60. 

interest  in,  braiismitted  by  act  of  law,  59. 

by  death,  bankruptcy  or  marriage,  59. 

must  be  authenticated  by  declaration,  60. 
effect  of  notice  of  existing  charter-party,  60,  n.  (r). 
registered  mortgage  prevails  oyer  title  of  judgment  creditor,  59. 
as  to  certificates  of  mortgage,  63, 64.   See  Certificate  of  Mobtoage. 
Admiralty  jurisdiction  m  respect  of  registered  mortgages,  60. 

m.  Equitable  MoBTQAaE,  18,  n.  [h\  65,  56,  56,  n.  (/),  57,  n.  (/). 
not  Toid  but  postponed  to  registeiea,  57,  n.  {I), 
may  be  by  deposit  of  registered  mortgage,  56,  n.  (/). 

or  by  deposit  of  builder's  certificate  of  unfinished  ship,  19,  n.  (n). 
how  far  yalid  under  repealed  acts,  43,  n.  (u),  54,  n.  (a),  55. 
ranks  below  registered  mortgage,  57,  n.  {I), 
effect  of,  when  mortgagor  bankrupt,  56,  n.  ( / ). 

MOETGAGEE  OF  SHIPS, 

In  GENERAL, 

how  far  only  deemed  owner,  57,  58. 

ecjuitable  rights  of,  56. 

rights  of,  against  execution  creditors  of  mortgagor,  57,  58. 

rcuoking  of  clsdms  of,  in  Admiralty,  86,  125,  575. 

liability  of,  for  repairs  and  necessaries,  58,  88,  93,  94. 

lien  of,  on  freight,  61. 

payment  by,  of  wages  of  crew,  61. 

right  of,  to  accruing  freight,  61,  61,  n.  (x). 

cannot  insure  beyond  his  interest,  442,  n.  (as). 

rights  of,  in  possession,  61,  61,  n.  (u). 

rights  of,  and  liabilities  of,  67,  58,  61. 

Begistebed, 
riffhts  of,  on  bankruptcy  of  mortgagor,  51,  57,  59,  61. 
whether  he  has  maritime  lien,  66. 
power  of  sale  of,  58. 
may  take  possession  of  ship,  58,  n.  (j),  61. 

and  arrest  ship  by  Admiralty  process,  58,  n.  (q). 
transfer  of  registry  not  to  affect  rights  of,  27. 
consent  of  first,  wnen  required  to  sale  by  second,  58. 
power  of,  to  giye  receipts  on  sale,  58. 
what  rights  he  has  on  taking  possession,  61,  61,  n.  {x). 
when  he  may  claim  freight,  61,  61,  n.  {y\  62. 
when  equities  may  be  enforced  against,  18,  n.  (A),  56. 

MOETGAGOE  OF  SHIPS, 

rights  of,  how  affected  by  mortgage,  60,  61. 

to  enter  into  charter-paities,  60,  ^,  n.  (r). 

as  to  assiffning  freight,  60,  62,  n.  (&). 

registered,  bankruptcy  of,  effect  of,  51,  59. 

liabilities  of,  57,  58.  ^ 

if  in  possession  may  insure  his  interest,  442,  n.  {x), 

MUNITIONS  OF  WAB,  prohibition  of,  from  being  carried  coastwise, 
134,  n.  (a). 
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MUdTEB-BOOK  OF  QUEENS  SHIP, 


MUrfTER  OF  CREW  AST)  PAis5EVGEK5, 
br  autiyyrizKd  pecwu.  141.  14^.  714,  7^. 
in  caue  of  enn^^raot  jiiiaw  i  ^>  i  fcH.prt,  714,  79. 


lofwttnn  of  vs^is  br  nAMn  oi!,  229. 

Mlvmi^e  doe  to  cm  m  cum  of  leame  oc  6I& 

•Utaloty  jmnifthnent  of,  147. 

•nmmarj  pfini^iment  of,  bj  nuater,  127.  ISl,  1S7. 


DTSUBAXCE  CLUBS,  443,  443,  n.  [t],  *53, 


KAICE  OF  SHIP, 

not  changed  witboot  kare  of  Board  of  Tnde,  11,12. 
dntiea  of  Boud  of  Tnde  jm  to,  11—13. 
bou^tt  from  foraguen  not  cbiuiged,  12. 
mnAing  of,  on  h^n  and  stem,  12. 

on  ahip*8  boats,  12,  n.  [d]. 
penalties  on  contraTening  prorisions  rejecting,  11.  12. 
daty  of  registrar  as  to,  wbere  ship  bougnt  from  foffeignerB^  Ac,  12. 
duty  to  eiTe,  after  ooUisioo,  138,  629. 
fees  on  cnange  of,  12,  n.  (r). 

NAFTHA.    See  Basoebovb  Goods. 

NATIONAL  CHABACTEB, 

declaration  of,  required  before  clearance,  27,  129. 
of  British  ship,  27,  28. 

bow  formerly  acquired,  27. 
formerly  not  dependent  on  registry  alone,  27. 
provisions  as  to,  where  ship  not  registered,  o,  n.  (A), 
forfeiture  of  ship  for  offences  against,  27,  28,  109. 

unless  through  attempt  to  aToid  capture,  27. 
improper  assumption  or  concealment  of,  vests  property  in  Crown 
from  date  of  offence,  27,  28,  n.  (e). 
burden  of  proof  in  such  cases,  27,  n.  (cQ. 
punishment  of  master  or  owner  for  offences  reqiectin^,  27,  28, 
134,  n.  (a). 

NATIONAL  DEBT  COMMISSIONEBS,  control  of,  over  seamen's  saving 
banks  transferred  to  Board  of  Trade,  234. 

NATURALIZED  BEITISH  SUBJECTS  may  own  British  ships,  5. 

NAUTICAL  ASSESSORS.    See  Assessoss. 

NAVAL  COAST  VOLUNTEERS,  109.    See  Naval  Reservb, 

NAVAL  COURTS, 

constitution  and  procedure  of,  generally,  190,  191,  691. 

appeal  from,  when,  to  Probate  and  Admiralty  Division,  116,  n.  (»)« 

117,  118,  690,691. 
indorsement  on  certificate  of  registry  where  master  discharged,  21. 
jurisdiction  of,  over  masters  ana  officers,  116,  n.  (u),  120. 

over  complaints  by  masters  and  seamen,  190,  191. 

to  inquire  into  wrecks,  &c.,  190,  691. 

in  any  case  where  owner's  interest  requires,  190. 

to  discharge  seamen,  settle  wages,  &c.,  191,  210,  229. 
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NAVAL  COTJRTQ— continued. 

jurisdiction  of,  oyer  offences  at  sea  or  abroad,  191,  192. 

justiciable  by  justices  under  M.  S.  Acts,  191,  191,  n.  (t), 
power  of,  to  direct  surveys  of  ships  alleged  unsafe,  188, 
report  of,  to  Board  of  Trade,  and  effect  of,  in  eyidence,  191,  n.  (r). 
costs  of  proceedings  before,  191. 

NAVAL  OFFICEE,  COMMISSIONED,  ON  FULL  PAY, 

powers  of,  to  inspect  shipping  documents  and  muster  crew,  &c.,  143. 
where  offences  against  registry  or  nationality,  28, 28,  n.  {h). 
to  seize  improper  colours,  144,  n.  (o). 
as  to  log  when  yolunteers  enter  na-v^',  142,  224,  224,  n.  (c). 
powers  of,  to  detain  under  M.  S.  Act,  generally,  33. 

under  Foreign  Enlistment  Act,  69,  n.  (<;). 

foreign  ships  occasioning  damage,  620,  621. 
right  of,  to  salyago,  672.    See  Salvaqe. 

NAVAL  EESERVE, 

powers  of  commissioners  of  Admiralty  to  raise,  169. 
for  what  time  enlisted  and  liability  to  be  called  out,  169. 
training  of,  and  penalties  for  not  attending,  169. 

Sowers  and  duties  of  mercantile  marine  superintendent  as  to,  169, 170. 
uties  of  masters  as  to,  170. 
what  ensign  vessels  partly  manned  by,  entitled  to  carry,  144,  n.  (o). 
appointment  of  officers  of,  119, 170. 

NAVAL  STORES,  carriage  of,  in  emigrant  passenger  ships,  725,  726. 

NAVIGABLE  RIVEB, 

liability 'for  obstructions  in,  615 — 617. 

when  a  private  individual  may  abate  nuisance  in,  617. 

NAVIGATION  LAWS  now  repealed,  27. 

NAVIGATION  BULES.    See  Index,  Vol.  II. 
contents  of.    See  Collision. 

I.  BEamiATioNs  for  P&EVENTiNa  Collisions  at  Sea. 
provisions  as  to,  and  lights  on  vessels  liable  to  quarantine,  588,  n.  {q). 
power  of  Queen  in  Council  to  make  and  alter,  585,  586. 

publication  and  evidence  of,  583,  n.  (t). 

enforcement  of,  respecting  lights  and  fog- signals,  39,  607. 
Orders  in  Council  sanctioning,  previous  to  1879..  585,  586. 

subsequently  to  1879. .  587,  595,  597. 
power  to  make,  not  affected  by  Sea  fisheries  Act,  1868. . 594. 
addition  to,  of  rules  as  to  Mersey  sea  channels,  607. 

II.  Beoulations  for  Preventino  Collisions  in  Ports,  Bivers,  &c. 
in  dockyard  ports,  608,  609. 

in  the  fiiyer  l)anube,  611,  n.  (c). 

power  to  make,  under  local  acts  not  interfered  with,  605,  609. 

under  Thames  Conservancy  Acts,  610,  610,  and  notes. 

under  Tyne  Improvement  Acts,  610. 

under  Tees  Conservancy  Acts,  610. 

under  Orders  in  Council,  609. 
Order  in  Council  respecting  the  Bridgwater  Navigation,  610,  n.  (c)« 

respecting  the  Mersey  and  Irwell  Navigation,  610,  n.  (c). 

respecting  the  Biver  Mersey,  610. 
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NAVY, 

full  pay  officer  of.    See  Naval  Officer. 

rights  of  eeamen  Tolunteering  into.    See  Volunteers  nrro  Navt. 
rights  of  officers  and  seamen  in,  to  salya^,  672.    See  Balyagjb. 
rights  of  officers  of,  to  certificates  of  seryice,  114, 115, 164. 

NAVY  BEGULATI0N8,  for  preventing  collisions,  588,  n.  (r),  606. 

NECESSABEBS  AND  EEPAIBS  TO  SHIPS, 

I.  In  General. 
what  are  necessaries,  99,  99,  n.(r),  100, 157. 
moneys  paid  to  discharge  debt  for,  are,  100. 
advances  to  pav  averages  are  not,  99,  n.  (0),  157,  n.  (</). 
maritime  lien  for,  in  wnat  cases,  86, 87,  96,  98,  157. 

by  English  law,  86, 96,  98, 157. 

by  civu  law,  96.  j 

possessory  lien  for,  in  what  cases,  88,  96. 
equitable  lien  for,  in  cases  of  bankruptcy,  96. 

ranking  of  claims  for,  86,  87, 242,  575,  653.  j 

what  deemed  home  ports  in  questions  of,  97,  n.  («/). 

II.  Ltabttjty  for. 

personal  liability  of  master  for,  87,  n.  (Q,  154. 
power  of  master  to  bind  owners  for,  155, 156. 

to  hypothecate  ship  and  cargo  for,  158,  564. 

to  sell  ship  for,  158,  578. 
liability  of  owners  for,  ordered  by  master,  155,  156. 
liability  of  owners  for,  and  other  repairs,  87—93,  87,  n.  (Z),  105,  106. 
no  liability  by  reason  of  mere  legal  ownership,  87. 
on  what  liabilil^  depends,  87,  98. 
liability  of  mortea^r  in  possession,  88. 
liability  of  benencial  owners,  88, 89. 
recent  decisions  on  liability  of  owners,  89 — 93. 
liability  of  mortgagees,  68, 93, 94. 
liabilily  where  mortgagee  not  in  possession,  93,  93,  n.  (^). 
liability  of  owner  jwo  Mc  vice,  95. 
extent  of  liability  for,  95. 
right  of  contribution  between  part-owners,  95. 
power  of  co-owners  to  bind  each  other,  105, 106. 

m.  Bemedies  where  Necessaries  supplied  or  Ships  Eefairki), 
against  what  persons  material  men  may  proceed,  87,  87,  n.  (2),  95. 
not  affainst  purchaser  of  ship  where  no  maritime  lien,  88,  n.  (n). 
remedy  of  material  men  in  rem,  in  what  cases  it  exists,  86, 96,  98. 
jurisdiction  of  Admiralty  in  cases  of  re^rs,  &c.,  97 — 99. 
where  necessaries  suppUed  here  or  on  high  seas  to  foreign  ship,  97. 

maritime  Hen  thereby  conferred,  86,  98, 157. 
where  ship  under  arrest  proceeded  against  on  claims  for  repairs, 

building  or  CMquipping,  98. 
where  necessaries  supplied  to  ship  owned  by  owners  not  domiciled  in 
England  or  Wales,  98,  98,  n.  {k), 
no  maritime  Hen  conferred  in  these  cases,  86,  87,  98. 
onus  of  proof  that  articles  necessaries  on  material  man,  99. 
jurisdiction  of  Admiralty  County  Courts,  99. 

Vice-Admiralty  Courts  and  other  Courts,  99. 

NEGLIGENCE.    See  Collision— Damage  to  Cargo— Master— Mis- 

CONDXTCT— PiLOT-y-OWNER  OF  SHIP. 

effect  of  exceptions  in  bill  of  lading  in  case  of,  357. 

no  general  average  contribution  in  respect  of  loss  from,  427. 

neglect  of  duty  or  statutory  punishment  for,  181 — 183. 
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NEGOTIABILITY  of  biU  of  lading,  344. 

NETHEELANDS,  THE,  international  tonnage  of  ships  of,  10,  10,  n.  (6). 

NEUTRAL  VESSELS.    See  Capture. 

carrying  enemies*  goods,  when  entitled  to  freight,  376,  376,  n.  (u). 

NEUTRALITY,  BREACH  OF,  under  Foreign  EnHstment  Act,  68—70, 
467. 

NEUTRALITY,  WARRANTY  OF,  504. 
what  is  neutral  property,  604. 
what  is  breach  of,  505. 
breach  of,  by  violation  of  blockade,  505. 

resisting  right  of  search,  505. 
requirements  under,  as  to  ownership  and  navigation  of  ship,  505. 

as  to  ships  papers  and  flags,  505. 
proof  of  breach  of  warranty,  505,  506. 

of  condemnation  by  foreign  Court  of  Admiralty,  505,  506. 
ground  of  condemnation  must  appear  on  sentence,  506. 
effect  of,  as  evidence  of  breach  of  warranty,  506,  506,  n.  (o). 

NEUTRALS,  insurances  by,  440,  468. 

NEWCASTLE-UPON-TYNE.    See  Index,  Vol.  IL 

Trinity  House  of, 
pilotage  jurisdiction  of,  272,  280,  280,  n.  (a). 
power  of,  to  appoint  pilotage  sub-commissioners,  272,  280 
such  sub-commissioners  not  deemed  pilotage  authorities,  280. 
jmisdiction  of,  as  local  lighthouse  authority,  685,  n.  (^). 

NEWFOUNDLAND, 

colonial  certificates  of  competency  in,  114,  690,  690,  n.  (/). 
small  ships  on  coast  of,  exempt  from  registry,  3. 

NEW  SOUTH  WALES,  certificates  of  competency  in,  114,  690,  690,  n.(0. 

NEW  ZEALAND,  certificates  of  competency  in,  114,  690,  600,  n.  (0- 

NITRO-GLYCERINE.    Set  Da2?gerous  Goods. 

NORTH  AMERICA,  in  Passenger  Acts.    See  Index,  Vol.  IL 

NORTH  ATLANTIC  PASSENGER  SHIPS,  scale  of  medicines  for,  729, 
729,  n.  (6). 

NORTH  CAPE,  vessels  from,  when  exempt  from  pilotage,  261,  279, 
280. 

NORTH  SEA,  vessels  from,  when  exempt  from  pilotage,  279,  280. 

NORTHERN    LIGHTS    COMMISSION.     Set  Liohthousb  Autho- 
rities. 

NORWAY, 

Order  in  Council  as  to  tonnage  of  ships  of,  10,  10,  n,  (6). 

vessels  trading  to,  &c.,  when  exempt  from  pilotage,  261,  279|  280. 


828  INDBX. 

NUISANCES, 

provisiona  relating  to,  on  ahips,  149,  n.  (w), 

power  of  private  peisons  to  interfere  with,  in  navigable  rirer,  617 


OATHS,  administration  of.    See  Index,  VoL  IL 

OFFENCES,     See  Index,  VoL  IL 

I.  Uin>EK  FoBEioK  Enlistment  Act.    See  Fokeion  Enlistment 
Act. 

II.  Bespectino  Hakboubs,  &c.    See  Doceyard  Pobt-^Habboxtb. 

m.  On  High  Seas  and  Abroad.     See  Barratry  —  Contoy  — 
Foreign  Enlistment  Act — ^Procedure. 
destroying  or  casting  away  ship  or  cargo,  147. 
tuminff  pirate,  147, 148. 

inducing  to  commit  such  offence,  148. 
hindering  master  in  defence  of  ship,  148. 
making  revolt  on  board,  148. 

by  masters  or  seamen  within  three  months  in  British  shijp,  148,  192. 
provisions  as  to  conveyance  home  of  offenders  and  witnesses,  193. 
effect  and  mode  of  taking  depositions  as  to,  193,  n.  {t)> 
trial  and  punishment  of  such  offences,  190,  n.  (p),  192. 
inquiry  into,  by  consular  officers  and  naval  courts,  191, 192. 
by  superintendent,  where  death   on   foreign-going  ship, 
193,  n.  («). 
by  British  subjects  on  British  ships,  148,  192. 

on  foroi^h  ship  where  not  serving,  &c.,  148,  192. 
by  foreigners  on  British  ships  on  high  seas,  148,  192. 

rV".  Within  Foreign  Ports,  190,  n.  {p),  192. 

V.  Within  British  Territorial  Waters,  148,  192,  n.  (»). 

VI.  Under  Merchant  Shipping  Acts  generally, 
in  cases  of  masters  and  officers.    See  Board  of  Trade  Inquiry. 
where  offence  felony.    See  Felony. 

misdemeanor.    See  Misdemeanor. 
against  discipline.    See  Discipline. 
offence  of  not  attempting  to  save  ship,  221. 
whero  offenders  crimps,  172, 173, 186,  n.  (z). 
relating  to  wreck.    See  Wreck. 
whero  offenders  pilots.    See  Pilots. 
trial  and  punishment  of,  by  naval  courts,  190,  191. 

by  other  courts,  188—193. 

VII.  As  TO  Seamen's  Saving  Banks.    See  Saving  Banks. 

yni.  As  TO  Passengers  akd  Passenger  Ships.      See  Passenger 
Ships— Passenger  Steamships—Procedure. 

OFFENDERS, 

conveyance  of,  home,  when  obligatory  on  masters,  193, 

so  conveyed  home  subject  to  discipline,  186. 
penalty  on  masters  refusing  conveyance  of,  193. 

OFFIOEBS, 

of  customs.    See  Customs. 

of  Queen's  ships.    See  Naval  Officer— Queen's  Ships. 
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OFFICIAL  LOG.    See  Index,  Vol.  IL 

production  of,  to  authorized  persons,  143. 
on  what  ships  kept,  and  form,  contents  of,  140,  141. 
offences  relating  to,  142. 

entries  in,  respecting  deceased  seamen's  wages,  141,  235. 
as  to  offences  against  discipline,  127,  140,  183,  227. 

fines  deducted  from  wages,  141. 

ship's  papers  delivered  to  new  master,  144. 

collision,  141,  630,  630,  n.(e). 

result  of  survey  of  provisions  and  water,  203,  204. 

refusal  to  take  lime  juice,  141,  206. 

record  of  draught  of  water,  76,  n.  (A;),  140. 

births,  marriages  and  deaths,  141,  150,  151. 

tonnage  of  deck  cargo  spaces,  9. 

distance  between  deck  and  load  lines,  14,  140. 

other  matters,  140,  141. 
neglect  to  make  prescribed  entries  in,  142. 
time  of  making  entries,  142. 

admissibility  of,  in  evidence,  142,  n.  (5),  630,  630,  n.  («). 
delivery  of,  and  transmission  of,  to  superintendent,  142,  n.  (e),  151. 

OFFICIAL  NUMBEB  of  British  ships  marked  on  main  beam,  12. 

"  ONE-THIBD  NEW  FOB  OLD," 
rule  of,  in  insurance  cases,  544. 

not  applicable  in  damage  cases,  633. 

OPEN  POLICIES.    See  Insuiuincb. 
nature  of,  457. 
adjustment  of  loss  under,  544,  545. 

OPINION, 

of  underwriters,  when  admissible  in  evidence,  524. 
if  upon  subject  requiring  peculiar  skill,  525. 

OBDBB  AND  DISPOSITION,  51,  56,  n.  (/),  59. 

OBDEES,  port  of  call  for,  138,  320. 

OBDEBS  IN  COUNCIL.    See  Index,  Vol.  IL 
Subject-matter  of.    See  Table  of  Contents,  Vol.  II. 
antiscorbutics,  206.  * 

boarding  of  foreign  ships  by  unauthorized  persons,  186,  n.  (z). 
certificates  of  competency  (colonial),  114, 689,  690,  n.  (/). 
colonial  passenger  ship  surveys,  708,  n.  (e). 
County  Court  Admiralty  jurisdiction,  653,  653,  n.  (a), 
distress  signals,  145,  641. 
dockyard  ports,  608,  609,  609,  n.  (r). 
restrictions  on  foreign  ships,  29,  29,  n.  (/ ). 
foreign  deserters,  186,  n.  (z). 
foreign  ships,  10,  10,  n.  (6),  186,  186,  n.  (z),  263,  585,  585,  n.  («),  586, 

644. 
Hffhthouses,  130,  n.  (A),  684,  684,  n.  (o),  685,  n.  ( o). 
^rchant  Shipping  Acts,  application  to  foreign  ships,  186,  583,  n.  (t). 
navigation  rules.    See  Collision. 
non-exportation  of  munitions  of  war,  134,  n.  (a), 
passenger  ships  within  Passenger  Acts,  732,  732,  n.  (n). 
passenger  steamships,  colonial  certificates  for,  708,  708,  n.  (c). 
signals  for  pilote,  144. 
puotage  generally,  250,  n.  (q),  263. 

pilotage.  Trinity  House,  263,  274,  n.  (t),  n.  («),  275,  n.  (y),  279; 
279,  n.  (r),  280. 
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ORDEBS  IN  OOTJNGIL^^eonttnued. 
Subject-matter  of — continued, 
quarantine,  149,  150. 
ransom,  66,  n.  (<),  160. 
Tegistrars  of  akipping  (oolonial),  7. 
reffistration  of  amps  (foreign  poits),  7. 
salyage  (life)  application  to  foreign  ships,  644. 
sea  fiiuieriee,  4. 
tonnage  measurement  of  foreign  ships,  10, 10,  n.  (6). 

Publication  of  and  Effect  op, 
under  Merchant  Shipping  Acts,  186,  585,  n.  (i),  586. 
Merchant  Shipping  Colonial  Act,  689,  690. 
Passenger  Acts,  732,  733. 

ORDINANCES,  COLONIAL.    See  Colonial  Legislature. 

OTTOMAN  DOMINIONS.    See  Turkey. 

OYEBCHABQES,  provisions  to  prevent,  as  against  seamen,  172. 

OVERCROWDING,  prevention  of,  in  passenger  ships,  708, 710,  720. 

OVERLOADING.    See  Unsafe  Srap. 

OWNERS  OF  CARGO.    See  Cargo— Damage  to  Cargo— Freighter 
—Hypothecation— Limitation  of  Liability. 

OWNERS  OF  SHIP.     See  Capture- Certificate  of  Sale— Mort- 
gage—Necessaries— Part  Owners— Passengers— Registry — 

Sale. 

I.  Generally, 

appeal  of,  against  pilotage  bye-laws,  251,  n.  {z), 

"TOO  may  be  owners  of  British  ships,  55. 

division  of  ownership  of  ship  into  shares,  17, 100. 

beneficially  interested  liable  to  penalties  as  legal  owners,  64,  n.  {g). 

when  entitled  to  wa^  earned  by  deserters,  182,  230. 

right  of,  to  have  freight  applied  to  expen»ds  of  voyage,  &c.,  105. 

may  require  Board  of  Traae  to  register  private  night  signal,  641 . 

may  enter  goods  at  customs  on  freighter's  default,  153. 

II.  Liabilities  of  British  Owners  as  regards  Registry. 
where  and  how  re^;istry  made,  6. 

what  property  registered  owners  mav  have  in  ship,  17. 

declarations  by  owners  registered  or  aesiring  registration,  17, 44, 45, 46. 

declaration,  wnat  it  must  contain,  17, 18, 44. 

how  made,  18,44. 

when  body  corporate  is  owner,  18,  44. 

other  evidence  required  on,  19,  46. 
number  of  leeal  owners,  17,  100. 
l^;al  owners  Dy  act  of  law  must  be  registered,  45,  46. 
transmission  must  be  authenticated  by  declaration,  46. 
what  evidence  must  accompanv  declaration  in  case  of  bankraptcy,  46. 
in  case  of  marriage  of  female  owner,  47. 
of  transmission  on  will  or  intestacy,  47. 
on  transmission  to  unqualified  person.  Court  may  sell,  47. 
what  Courts  have  ;[uiisdiction,  47, 48, 108, 109. 
how  such  sale  earned  out,  47, 108. 
when  application  for,  to  be  made,  47, 109. 
effect  of  application  beinff  not  made  or  refused,  47, 109. 
Court  may  prohibit  anv  dealing  with  ship,  47, 48,  n.  (d),  109. 
who  may  be  beneficially  entitied  as,  18,  u.  (A*),  55, 66. 
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OWNEBS  OF  SHIPS— con<inM«f. 

m.  Proof  op  Ownebshif, 
by  M.  S.  Act,  1854,  repister  prim^  facie  proof,  72. 

so  certified  oopjr,  72. 
wliat  is  usual  proof  of  ownerahip,  42,  n.  (m),  71 — 73. 
under  earlier  statutes,  71, 72. 
under  later  statutes,  72,  73. 
proof  of  declaration  of  ownership,  72. 

IV.  Duty  of  Owners.     See  Charter-party— Bill  of  Lading — 

Passenger  Ships. 
to  provide  seaworthy  and  well-found  ship,  73,  74,  74,  n.  (A*),  311. 
statutory  obligation  as  to  seaworthiness  of  ship,  74. 
misdemeanor  where  unsafe  ship  sent  to  sea,  74,  75,  75,  n.  (o). 
as  to  tonnage,  deck,  and  load  lines  and  survey,  &c.,  74. 
not  to  allow  delay  in  starting,  310,  31 1. 
to  give  notice  of  change  of  destination  of  general  ship,  7G. 
as  to  selection  of  master  and  crew,  75,  75,  n.  (r),  76. 

placing  ship  in  charge  of  pilot  where  required,  76. 
to  provide  ballast,  77. 
as  to  receipt  of  cargo,  76,  135,  318. 

care  of  cargo,  76, 321. 

Y.  Liability  op,  fob  Dahage,  Loss  of  Life,  or  Injttry, 
Liability  of,  for  loss  or  damage  to  goods  generally,  76 — 83. 
at  common  law,  76. 

full  compensation  for  all  loss,  76,  77,  n.  (b). 
except  loss  caused  by  act  of  Qod  and  Queen's  enemies,  77. 
under  tiie  earlier  statutes,  78,  78,  n.  (c). 
of  owner  of  sea-going  ship  imder  M.  S.  Act,  1854 . .  79. 
part  owner  not  protected  if  misconduct,  79,  n.  (n). 
Limit  of  liability  of,  for  loss  without  their  actual  privity,  80,  n.  (m). 
where  damage  by  fire,  79. 
where  from  robl)ery  of  bullion,  &c.,  80. 
to  what  ships  protection  extends  or  extended,  79,  n.  (/),  82. 
Liability  of,  for  loss  of  life,  damage,  &c.,  under  M.  S.  Act,  1862 . .  81. 

whether  ship  British  or  foreign,  80,  83. 
Measure  of  limit  of  liability,  81. 

open  to  registered  and  eauitable  owners,  80,  n.  (n). 

ship  and  ^Bight,  how  valued,  81,  82,  82,  n.  (u), 

but  liable  for  damage  on  distinct  occasions,  82, 82,  n.  (z). 

power  to  insure  against  events  in  respect  of  which  liability 

limitable,  442, 466. 
additional  liability  for  interest,  82. 

effect  of  part  owner  being  privy  or  in  fault,  81,  81,  n.  ( p),  155. 
liability  of  masters  or  seamen,  though  part-owners,  not  di- 
minished, 83,  84. 
liability  of  owners  where  loss  of  passengers'  luggage,  695. 
Jurisdiction  of  Courts  with  respect  to  distribution  of  limited  amount.. 
See  LpaTATioN  of  Liability. 
proceedings  before  sheriff  where  death  or  injury,  83,  83,  n.  (A). 
no  action  until  such  inquiry  instituted  or  refused,  83, 617,  618. 
when  such  inquiry  deemed  to  have  been  refused,  618,  n.  (p). 
prooeedinffs  in  distributing  limited  amount,  81. 
in  A£niralty  Division,  84,  85. 
in  Queen's  Bench  Division  and  Chancery  Division,  84. 

YI.  Liability  op,  as  Defendants  in  Actions  in  Eem,  85. 

YII.  Liability  OF,  forContractsandTorts  OF  Master.  iSfeeMASTER. 
for  contracts  of  master,  154 — 157. 
if  owner  becomes  such  after  ship  sailed,  156. 
when  for  torts  of  master,  154,  158. 
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OWNEBS  OF  SHIPS— eonlintf€d. 

Ym.  lilABUJTT  OF,  FOR  NeGLIOEXCE  OF  PiLOT,  83. 

where  pilot  Toluntarily  employed,  281. 

exemption  from,  wherepilot  oompulBorily  employed,  281 ,  282, 28o,  286. 

even  though  owner  expreeely  liable  by  foreign  law,  282. 

where  pilotage  under  earlier  acts,  281,  n.  (y),  282,  n.  (A). 

though  no  other  compulsion  than  payment  of  pilotage,  282. 

cases  where  pilot  acted  in  pursuance  of  a  statute,  283,  n.  (t),  286. 

where  pilotage  compulsory  under  M.  S.  Acts,  282,  286. 

though  master  may  select  from  number  of  nilots,  282,  n^  (/). 

but  pilot  must  be  acting  in  charge,  282,  n.  df), 
and  compulsorily  employed,  283. 

where  pilotage  compulsory  in  Thames,  283,  n.  {g), 

eridence  to  establisn  defence  that  shipowner  not  liable,  284. 

onus  of  proving  dsxmageprimd  facie  caused  by  pilot  on  owner,  285. 

in  what  cases  owners  must  rebut  contributory  negligence,  2i8d. 

application  of  doctrine  in  cases  of  foreign  vessels,  286. 

in  cases  where  damage  to  certain  piers,  harbours  or  docks,  287. 

IX.  Liability  of,  for  Eepairs  axd  Necessaries.    See  Necessaries. 
where  necessaries  ordered  by  master,  155 — 157. 

legal  ownership  does  not  create  liability,  87,  87,  n.  (Q,  94. 

Begistry  Acts  nave  made  no  difference,  87. 

question  depends  on  whose  credit  work  was  done,  87,  87,  n.  (0»  ^* 

master  liable  in  first  instance,  87,  n.  (0»  1^* 

liability  of  beneficial  owners,  89. 
of  mortgagees,  93,  94. 
of  owners  pro  hdc  vice,  94,  95. 

recent  decisions,  89—93. 
Extent  of  liability,  95. 
Proceedings  to  enforce  liability,  96,  97—99. 

X.  Liability  of,  in  other  Matters, 
under  Foreign  JSnlistment  Act,  68 — 70. 
under  Customs  and  Slave  Trade  Acts,  70. 

for  torts  of  crew  within  the  scope  of  l^eir  duties,  17. 

for  acts  of  crew  causing  injury  to  pilot,  77,  n.  (5),  269, 

none  for  wrongful  act  of  servant  of  stevedore,  77,  n.  {a), 

whether  liable  to  seamen  for  injury  by  master,  77,  n.  (&),  208,  n.  (0« 

on  bills  of  exchange  drawn  by  master,  213. 

where  seamen  ill  or  injured,  208,  209. 

on  allotment  notes,  218. 

on  hyx)othecation.    See  Hypothecation. 

on  sale  by  master,  158.    See  Sale. 

E arsons  beneficially  interested  liable  as  legal  owners,  64,  n.  (g), 
ability  of,  to  pay  dues,  134,  268,  685. 
tdtimate  liabihty  of  owners  under  Passenger  Acts,  716,  718,  n.  (p). 
under  charter-party  and  bill  of   lading.      See  Oharter-partt— 
Bill  of  Lading. 

xi.  lla3ility  inter  sese,  100—108.    see  managing  owner— part 
Owners. 


PACIFIC  ISLANDEES, 

provisions  against  leaving  destitute,  216, 
against  unlawfully  carrymg,  70,  n.  (o), 

PAPEBS.    See  Ship's  Papers. 

PAEISH  APPEENTICES.    See  Apprentioes. 
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PAELIAMENT.    See  Index,  Vol  IT. 

PABOCHTAL  AUTHOEITIES, 

relief  by,  of  seamen  when  reooyerable  from  owner,  209. 

of  seamen's  relatives  chargeable  on  wages,  234,  235,  n.  («). 

PAEOL  EVrOENOE.    See  Usaob. 

when  admissible  to  explain  or  alter  charter-parl^,  294,  322,  322,  n.  (9). 

bill  of  lading,  342,  343.    See  Bill  op  Ladikq. 
policy  of  insurance,  455,  455,  n.  (A),  456,  535. 

PAET-OWNEES  OF   SHIP.     See  NBOBSSABiBa— Owwbrs,  and  next 
tiUe. 

I.  In  oxneral. 
Bights  and  remedies  of,  inter  »e$e,  101 — 108. . 
are  not  necessarily  partners,  100. 
usually  tenants  in  common,  100, 101. 
may  be  actually  partners,  101. 
no  iua  occrescenat  oetween  them,  101. 
right  of,  to  part  with  interest,  105. 
actions  by  survivors  in  case  of  injury  to  ship,  101. 
when  trover  Ues  by  one  of  them  against  the  other,  102. 
sale  by  one  not  generally  a  conversion,  102. 
rights  of,  in  earnings  of  ship,  101. 

eouitable  rule  where  dissent  by,  from  employment  of  ship,  102. 
enect  of  bankruptcy  of  one,  107. 
Bight  to  adjustment  of  ownership  accounts,  103,  104. 
by  suit  in  Chancery  Division,  104. 
where  covenants  entered  into,  104,  n.  {u\ 
to  compel  contribution  to  expenses,  104,  104,  n.  (u). 
and  that  freight  be  properly  expended,  105. 
settlement  of  co-ownership  accounts,  where  master  part-owner,  123. 
dama^  and  loss  for  which  owners  liable  by  reason  of  improper 

navigation  brought  into  account,  105. 
whether  part-owner  acting  as  managing  owner  has  right  to  com- 
mission, 106,  106,  n.  (f ). 
effect  on  rights  inter  eese  when  managing  owner  appointed,  106, 107. 
effect  of  bankruptcy  of  one  part-owner,  107,  108. 
Jurisdiction  of  Admiralty  as  to  employment  of  ship,  102,  103,  108. 
as  to  disputes  between  owners,  102,  103,  108. 
in  actions  of  possession  against  ships,  103,  103,  n.  (sc),  104,  n.  {y), 
in  actions  of  restraint,  102,  103. 

practice  as  to  bail  for  safe  return,  103, 103,  n.  («). 
plaintiff  in  action  of  restraint  not  entitled  to  profits,  103. 
not  liable  for  loss,  103.  ^ 
Jurisdiction  of  Admiralty  where  British  registered  ship  proceeded 

a|;ainst,  104. 
Jurisdiction  of  High  Court  to  restrain  sailing  of  ships,  103,  n.  (x),  108. 

n.  Power  to  bind  bach  othbb, 
cannot  ordinarily  bind  each  other  as  partners,  106. 

or  in  respect  of  insurances,  106. 
material  question  whether  agency  exists  in  fact,  105. 
effect  where  ship's  husband  or  managing  owner  appointed,  106, 107. 
admission  by  one,  not  binding  on  remaining,  108. 
where  one  part-owner  is  managing  owner.    See  Managing  Owneb. 

M.P.  3  H 
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PABT-OWNKHS— amftmiaf. 

in.  LlABUJTT  OF,  TO  THIRD  PaSTIBS, 

in  generaL    See  Owxebs. 

for  neoeaauieB  and  Yepain  ordflred  by  master,  155 — 157. 
JmiBdiction  of  Hi^  Uouri  to  restrain  sailing  of  ships,  108. 
Bules  of  practice  as  to  actions  \j  and  against,  109,  110. 

admission  by  one,  not  binding  on  remaining  owners,  108. 

PABT-0  WNEB8  OP  BRITISH  BEGISTEBED  STOP, 

British  ship  must  be  divided  into  sixty-four  shares,  17,  100. 

diyision  of  soch  ahares,  how  far  idlowed,  17, 100. 
registered  owners  limited  to  sixtjr-fonr,  17,  100. 

sabject  to  proyisions  as  to  joint  owners  by  transmission,  17,  100. 

and  beneficial  interests,  17,  100. 
provisions  as  to  joint-owners  of  ship  or  share,  17, 100. 
peneficial  owners  of,  liable  to  same  penalties  as  legal,  100,  n.  (a). 
jurisdiction  of  Admiralty  Diyision, 

where  ship  registered  in  England  or  Wales,  104. 

in  oo-ownership  suits  under  Admiralty  Court  Act,  1861 . .  104. 

to  sell  ship,  at  petition  of  minority  in  interest,  104,  104,  n.  (y). 

to  take  accounts  in  such  cases,  104. 
jurisdiction  of  Courts  to  sell  ships  or  shares  vested  in  unqualified 
owners,  47,  48,  108,  109. 

PABTIAL  LOSS.    See  Losses. 

PABTIOULAB  AVEBAGE,  426,  n.  (y). 

PABTIOULAB  CHABGES,  490,  n.  (a). 

PABTTES, 

to  actions  by  and  against  owners,  109,  110. 
to  sue  and  be  sued  on  charter-party,  333  et  seq, 
on  bill  of  lading,  360—362. 
to  contract  of  insurance,  550 — 555. 

PASS,  grant  of,  to  unregistered  British  ship,  3,  n.  (/),  27,  n.  (a). 

PASSAGE  BBOKEES, 

licences  for,  when  required  and  how  obtained,  717,  717,  n.  (p). 
City  of  London  Brokers  may  act  as,  without  licences,  717,  n.  (p). 
issue  by,  of  passenger's  contract  tickets,  715,  716. 
appointment  and  duties  of  agents  of,  717,  n.  (|>). 
notice  by,  of  agents  and  emigrant  runners,  719,  n.  {x), 

PASSAGE  COUBT,  Admiralty  jurisdiction  of,  653,  n.  (a). 

PASSAGE  MONEY, 

rights  of  passengers  as  to,  693. 

where  there  is  fraud,  693,  703,  704. 

where  representations  as  to  passage,  &c.  untrue,  693. 

where  ship  to  sail  on  particular  day,  693. 

where  emigrant  passenger  ship  lost  or  wrecked,  736,  737. 

where  passengers  are  left  behmd,  717,  718. 

where  sick  passengers  landed,  729. 
provisions  of  Passengers  Acts  as  to  summary  recovery  of,  704. 
tender  of,  where  misconduct  by  certain  passengers,  709, 710. 
rights  as  to,  where  passengers  within  Passenger  Acts,  718,  729,  736. 
forfeiture  of,  where  passenger  causes  annoyance  on  passenger  st^uner, 
701. 
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PASSAGES, 

fraudulently  indncin^  to  engage,  703,  704. 

fraudulently  attempting  to  obtain,  in  emigrant  ship,  703,  n.  (o),  738. 

PASSENGER  ACTS, 

interpretation  clauses  of,  699,  n.  (c),  703,  n.  (o),  720,  n.  (&). 
to  wnat  foreign,  colonial  or  Indian  voyages  extended,  713,  714. 
to  wliat  British,  colonial  or  foreign  skips  applicable,  698,  712. 
to  what  passengers  they  chiefly  apply,  699,  n.  (c),  711. 
inoorporated,  711. 
limitation  of  proceedings  under,  704,  704,  n.  («). 

PASSENGER  CERTIFICATES.    See  Passbnoeb  Steamship,  in. 

PASSENGER  CONTRACT  TICKETS, 

contents  of,  what  persons  entitled  to,  715,  716,  716,  n.  (n). 

remedies  for  breacn  of  contract  in,  716,  716,  n.  (o). 

alteration  of,  by  Board  of  Trade,  716,  n.  (n). 

undue  alteration  of,  and  other  offences  as  to,  716. 

forms  of,  716,  n.  (n). 

production  of,  to  emigration  officer,  716,  n.  (n). 

PASSENGER  DECLARATIONS,  705.   See  Passenoee  Steamship,  in. 

PASSENGER  LISTS.    See  also  Aliens'  List. 
production  of,  to  authorized  persons,  143. 

on  ship,  within  Irassenger  Acts,  touching  at  any  port,  715. 
delivery  of,  to  customs  by  master  of  such  ships,  130,  715,  715,  n.  (t). 
to  contain  particulars  of  cabin  passengers,  715. 
form  of,  715,  n.  (t). 

deliyery  of  additional  list  before  sailing,  715,  715,  n.  («)• 
delivery  of,  where  ships  immigrant  ships,  718. 
effect  of,  in  evidence  m  limitation  of  liability  suits,  82,  n.  (z). 
lists  of  Asiatio,  delivery  of  to  customs,  131,  n.  (n). 

PASSENGER  SHIP  BOND,  730,  731.    See  PAasBNGEE  Smp,  V. 

PASSENGER  SHIPS. 

I.  In  qeneeal. 
passengers  in.    See  Passengers. 
propelled  by  steam.    See  Passenoeb  Steamship. 

Senalty  on  stowaways  in,  738,  738,  n.  (t). 
eposit  of  shipping  documents  of,  abroad  dispensed  with,  700. 
equipment  of,  with  life  boats,  life  buojs,  &c.,  699,  700,  702. 
duty  of  master  of,  under  Foreign  Enlistment  Act,  70. 

with  regard  to  passenger  tickets,  716. 
duty  of  master  of,  as  to  passenger  lists,  130,  715. 
conveying  emigrants  or  immigrants.     See  In/ra^  IV.,  Y. 
carrying  over  twelve  passengers.    See  Passenger  Steamship,  m. 
penalty  for  molesting  passengers  in  home  trade,  700,  701. 
carriiM^e  of  certificated  masters  and  officers  in,  702,  702,  n.  (m). 
sale  of  exdseable  liquors  or  tobacco  in,  702,  n.  (n). 

n.  Colonial,  and  on  Colonial  Voyages  and  Foreign. 
Colonial  and  on  Colonial  voyages, 
titles  of  acts  relating  to,  on  special  voyages,  713,  713,  n.  (z),  721,  n.  {d), 

3h2 
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PASSENGER  STEAMSHIPS— cofUmuecl. 
m.  EsQunuKQ  SuBVET  UNBEB  M.  S.  AcTS— conttuuecf. 
surveyor's  declarations,  grant  of,  705,  705,  n.  (u;),  706. 
appeal  on  refusal  of,  706,  707. 

when  right  of  appeal  taken  away,  707. 
duty  of  owners  respecting  such  declarations,  707. 
procedure  and  coste  on  appeal,  706,  707,  n.  {y\ 
passenger  steamer  certificates,  subsequent  grant  or,  707,  708. 
contents,  transmission  and  duration  of,  707,  708. 
forms  of,  707,  n.  (z). 

refusal  of  clearance  on  non-production  of,  129,  707,  708. 
penalty  on  proceeding  to  sea  \idtiiout,  709. 
cancellation  and  reyocation  of,  707,  n.  (6). 
posting-up  of  copy  of,  708. 
fees  on  ^nsit  of,  707,  707,  n.  (a). 
application  of  such  fees,  707,  n.  (a). 
how  expenses  relating  to  survey  of,  borne,  &c.,  704,  n.  (v),  707. 
grant  of  certificate  of  survey  to  certain  colonial,  708. 

equivalent  certificate  to  certain  foreign,  708,  709. 
offences  as  to  survey  of,  and  certificates  for,  708. 

canning  excess  number  of  passen^rs  in,  708. 
master,  &c.  of,  not  giving  information  to  surveyor,  705,  n.  (ti). 
of  passengers  in,  700,  709,  710. 

rV.  CoLOlOAL,  708,  708,  n.  (c). 

V.  FOREMN. 

if  coasters  required  to  be  surveyed  under  M.  S.  Acts,  704. 
when  required  to  have  certificated  masters  and  officers,  702, 702,  n.  (m). 
grant  of  certificates  to,  when  duly  surveyed  abroad,  708,  709. 
tinless  Order  in  Council  to  the  contrary,  709,  n.  {d), 

PASSENGEBS, 
I.  In  General. 
cabin.    See  Cabin  Passengers. 
muster  of,  143,  714,  729. 
definition  of,  in  M.  S.  Act,  1854 . .  704,  n.  (u). 
General  rights  and  duties  of,  692. 

under  Quarantine  Act,  697. 

bound  to  assist  in  defence  of  ship,  693. 

when  they  may  claim  salvage,  647,  693. 

included  m  provisions  as  to  Uie  salvage,  643,  n.  (»). 

promise  by,  to  reward  seamen  within  dut}^,  void,  225,  u.  (y). 

entitled  to  cast  merchandise  overboard  in  order  to  save  their 
lives,  693. 

rights  of,  with  reference  to  passage  money,  693. 

whore  representations  are  false  or  fraudulent,  693,  703,  704. 

contract  survives  to  representatives  of  master,  694. 

test  representations  bemg  essential,  693. 

effect  of  loss  of  ship,  694. 

lien  of  master  for  passage  money,  694. 
Bights  of,  with  reference  to  luggage,  695. 

rights  of  captors  over,  693,  n.  (c2),  695,  n. 

not  arrestable  for  salvage,  653,  n.  {x), 

does  not  contribute  to  general  average,  434. 

when  owners  liable  for,  695. 

where  contract  for  foreign  voyage  in  English  ship,  695. 

where  contract  with  railway  company,  695. 

where  liability  restricted  by  notice,  695,  n.  (o). 

Hen  on,  for  passage  money,  695. 
Authority  of  masters  over  passengers,  127,  694. 

where  ungentlemanly  conduct,  127,  694. 

where  threat  of  violence  to  master,  127,  694. 
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PASSENGEES— continued. 

I.  In  genebal — continxied. 
Bights  of  passengers  against  master,  694. 

Bemedies  of  passengers  for  breach  of  contract  or  misconduct,  695. 
remedy  where  loss  of  life  or  personal  injury,  696. 
statutory  proyisions  for  protection  of  passengers,  696,  697. 
Statutory  rie;hts  of, 
not  carried  on  more  than  two  decks,  703. 
to  compensation  where  starting  on  voyage  unduly  delayed,  703* 
not  to  be  landed  except  at  destmation..  703. 
imless  where  inevitable  accident,  703. 
right  of  emigration  and  consular  officer  to  communicate  with,  714. 
rights  of  certain,  to  contract  tickets,  715,  716. 

exhibition  by,  of  such  tickets  to  emigration  officer,  716,  n.  (n). 
compensation  to,  for  breach  of  contract  in  tickets,  716. 
penalty  on  unduly  inducing,  to  engage  passages,  703. 
prohibition  of  emigrant  nmners  taking  fees  from,  720. 
provisions  as  to,  in  home  trade  passenger  ship,  700. 

in  passenger  steamer,  709,  710. 
what  other  than  emigrants  entitled  to  contract  tickets,  715,  716. 
rights  of,  as  to  passage  money.    See  Passage  Money. 

to  subsistence  money  where  ship  detained,  703. 
not  to  be  landed  short  of  destination,  703. 
Offences  of,  700,  709,  710,  738. 
whether  entries  of  offences  of,  in  official  log,  140. 

n.  Of  EMiQRAirr  Passengeb  Ship, 
authority  of  master  and  medical  officer  over,  733. 
division  of,  into  messes,  735. 
dul^  of,  to  obey  regulations  as  to  discipline,  733. 
limitation  of  proceedings  by,  under  Passenger  Acts,  704,  704,  n.  (5). 
medical  inspection  of,  729. 
offences  of,  732,  732,  n.  (n),  738. 
removal  of,  in  case  of  sickness,  729,  730. 

where  ship  wrecked  or  damaged,  735,  736. 
rights  of, 

to  remain  on  ship  and  be  subsisted  after  arrival,  738. 

to  allowance  of  provisions  and  water,  733 — 735,  735,  n.  (0). 

to  return  of  fare  in  certain  cases,  718,  729, 736. 

to  bo  forwarded  to  destination  where  ship  damaged,  736,  737. 

when,  to  relief,  at  public  expense,  737,  738. 

to  proper  accommodation,  &c.    See  Passenger  Ship,  V. 

to  contract  tickets.    See  Passenger  Contract  Tickets. 

to  compensation  and  damages,  703,  716,  718,  729,  736. 
sale  of  spirits  to,  illegal,  735. 

PASSENGEBS*  LUGGAGE.    See  Luggage— Passengers,  I. 

PASSING  OP  PBOPEBTY.    See  Sale— SniPBriLDiNO  Contract. 
effect  of  bill  of  lading  on,  347—349. 
special  circumstances  affecting,  349. 
effect  of,  on  right  to  sue,  360. 

PASSPOBT,  SHIP'S,  what  it  is,  and  when  carried,  143. 
PAYMASTEB-GENEBAL.    See  /nrfe.r,  Vol.  II. 

PAYMENT, 

part,  effect  of,  on  right  of  stoppage  in  transitu,  423. 
of  freight.    See  Freight. 
of  wages.    See  Wages. 
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FEAS,  induded  in  tenn  '*  oom"  in  memorandum,  492. 
PENALTIES.    See  Indfx,  Vol.  11. 
PENANG,  registration  of  ships  at,  6,  7. 

PERILS  EXCEPTED  IN  OHAETEE-PARTYOBBILL  OF  LADING. 
8ee  Bill  of  Labino. 

PERILS  INSURED  AGAINST  BY  POLICY,  480. 

proximate  not  remote  cause  to  be  looked  to,  480, 480,  n.  (v),  482,  n.  (c). 

Perils  of  the  Sea,  480. 
animals  damaged  during  storm,  481. 

ship  taking  ground  in  tidal  harbour  owing  to  extraordinary  swell,  481. 
stranding,  481. 
accidental  collision,  481. 

rule  where  collision  caused  by  negligence  of  master  and  crew,  481. 
where  ship  not  fit  for  voyage,  482. 

where  misconduct  of  assured  efficient  cause  of  the  loss,  482. 
does  not  include  injuries  by  rats  or  worms,  482. 
losses  occurring  on  shore,  484. 

presumptions  as  to  loss  by,  when  ship  not  heard  of,  484. 
where  vessel  ultimately  arrives  vessel  treated  as  abandoned,  484. 

Other  Perils  insured  against. 
fire,  485. 
enemies,  485. 
capture,  485 — 487. 
pirates,  rovers  and  thieves,  487. 
jettisons,  487. 

arrests,  restraints,  &c.,  488. 

effect  of  foreigner  insuring  against  acts  of  his  own  government,  488. 
barratry,  490. 

Effect  of  Suing  and  Labouring  Clause,  490,  491. 

PERILS  OF  THE  SEAS, 

in  policy.    See  Perils  insured  against  in  Policy. 
in  bill  of  lading  or  charter-part}'.     See  Bill  of  Lading. 
no  general  average  contribution  in  respect  of  loss  from,  427. 

PERJURY.    See  Index,  Ko/.  //. 

PETITION  OF  RIGHT.    See  Index,  Vol.  11. 

PETROLEUM.    See  Dangerous  Goods. 
titles  of  acts  relating  to,  134,  n.  (6). 
Thames  bye-laws  respecting,  134,  n.  (6). 

PETTY  OFFICER  OF  QUEEN'S  SHIP,  sale  of,  or  contract  as  to,  salvage 
by,  invalid,  649,  n.  («). 

PIERS,  HARBOURS,  AND  DOCKS, 
liabilities  for  injuries  to  certain,  618. 
jurisdiction  of  justices  in  such  cases,  626. 

of  Admiralty  Division  where  damage  done,  623,  623,  n.  (n). 

PIGS,  carriage  of,  in  emigrant  passenger  ships  forbidden,  725. 
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PILOT, 

In  GENERAL, 

nature  of  office  of,  248. 

how  defined  bv  M.  S.  Acts,  248,  n.  (a). 

punishment  of,  for  misconduct  by  ancient  maritime  codes,  248,  n.  (&). 

ancient  jurisdiction  in  Admiralty  oyer,  249,  n.  (6). 

in  what  cases  obligation  on  master  to  employ,  249. 

extent  of  control  entrusted  to  them,  249. 

supersedes  master  in  matters  of  navigation,  249. 

what  duties  are  within  his  province,  249, 249,  n.  ((/),  250. 

what  duties  are  not,  249  n.  {g),  285, 286. 

I.  Qualified.    See  dlao  Tbinitt  House  Pilot. 

1.  In  general. 

meaning  of,  in  M.  S.  Act,  248,  n.  (a). 

statutes  respecting,  contrary  to  M.  S.  Act,  1854,  invalid,  251. 

application  of  provisions  of  M.  S.  Acts,  1854,  as  to,  251,  251,  n.  (v). 

2.  Appointment  and  regulation  of.    See  PiLOTAaE  Authokittes. 

3.  Liability  of,  for  negligence  and  offences  by, 
for  negligence  at  common  law,  280. 

no  action  for  negligence  of,  in  Admiralty,  280,  n.  (tx). 

liability  of,  for  willol  breaches  of  duty,  269,  270,  280. 

for  not  producing  licence  and  regulations,  257, 258. 

demanding  improper  pilotage,  267. 

refusing  to  conduct  or  unduly  quitting  ship,  270. 

unnecessarily  cutting  cable,  270. 

endangering  ship,  liie  or  limb,  made  misdemeanor,  270. 

unnecessaruy  causing  expense,  269. 

offending  against  customs  or  revenue  laws,  269. 

keeping  public  house,  269. 

sellmg  wme,  spirituous  liquors,  tobacco,  or  tea,  269. 

lending  licence  or  acting  if  suspended  or  drunk,  269. 

acting  improperly  or  corruptly,  269. 

fraudulently  obtaining  charge  of  ship,  269. 

punishment  of  abettors  in  such  offences,  270. 

representatives  of,  not  returning  licence,  258. 

civil  liability  of,  not  interfered  with  by  above  provisions,  270. 

4.  Duties  of.    See  eupra,  3. 

to  register  licence  at  custom  house,  257. 

as  to  exhibition  of  pilot  flag,  258. 

to  deliver  licence  to  pilotage  authorities  when  required,  258. 

not  to  demand  other  than  legal  pilotage,  267. 

under  Quarantine  Act,  271. 

to  produce  Ucence,  &c.  to  master  employing  him,  257,  259,  n.  (/). 

5.  Bemoval  of,  for  offences,  257,  258,  269,  270. 

6.  Bights  of,  and  duties  of  masters  as  to. 

in  compulsory  pilotage  waters.    See  Pilotaqe,  I. 
when  master  should  apart  from  statute  employ  pilot,  76,  249,  512. 
to  appeal  against  byelaws  of  pilotage  authorities,  251,  n.  (2). 
to  receive  hcence  and  copy  of  pilotage  regulations,  &c.,  257. 
to  compensation  if  taken  be^^ond  dis&ict,  268. 

such  compensation  not  pilotage  dues  within  M.  S.  Acts,  268,  n.  (^). 
to  charge  pilotage  rates  though  ship  not  boarded,  267. 
to  supersede  unqualified  pilora,  271. 

to  penalty  on  master  falsely  declaring  drau^t  of  water  to,  268. 
to  remuneration  out  of  pilotage  dues.    See  Pllotaqe  Bates. 
to  share  in  pilot  fund.    See  Pilotage  Authorities. 
to  claim  as  a  salvor  if  vessel  in  distress,  267, 646. 
to  sue  owner  for  injury  caused  by  negligence  of  crew,  77,  n.  (&),  269. 
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PILOT— canltfiMeef. 

n.  UXQUAUFIED. 

qualified,  acting  without  licence  deemed,  257, 259,  n.  (y ). 
in  what  cases  pilotage  service  lawfully  rendered  by,  264,  271. 
prohibition  on  undiuv  exnploying,  in  compulsory  districts,  259,  260. 
in  London  Trimty  House  compulsory  districts,  276. 
oifenoe  by,  of  using  licence  of  quab'fied  pilot,  271. 

continuing  in  charge  after  being  superseded,  271 . 
obtaining  charge  by  false  representation,  270. 
claim  by,  as  salvor  when  sustainable,  267, 616. 

PILOT  BOATS, 

bye-laws  as  to,  how  made,  252. 

how  painted  and  marked,  and  flags  of,  258,  258  (e). 

as  to  markinff  of,  of  Trinity  House  London,  258,  n.  (e). 

licensing  of,  oy  pilotage  authorities,  258. 

masters  of,  appomtment  and  removal  of,  by  pilotage  authorities,  258. 

penalty  where  pilot  flag  improperly  hoisted,  258. 

exempted  from  marking  and  scale  of  feet,  258,  n.  (e). 

companies  for  maintaining,  former  power  to  establish,  252. 

PILOT  BOND.    See  Tbinitt  House  Rlot. 

PILOT  FLAG, 

description  of,  and  when  to  be  hoisted,  258. 
penalty  for  improper  use  of,  258. 

PILOT  FUND.    See  Pilotage  Authorities. 

PILOT  SIGNAL, 

defined,  with  penalty  against  improper  use  of,  144,  250. 

alteration  of,  under  Order  in  Council,  145. 

where  hoisted  by  vessels  coming  up  English  Channel,  277. 

PILOTAGE.    See  Action  of  Pilotage— Pilotage  Rates— Pilotage 
Behuneration. 
confers  a  maritime  lien,  86. 

I.  Compulsory  Pilotage. 

1.  Generally  and  Non-Liability  in  cases  of. 
retention  of,  where  pilotage  compulsory  in  April,  1855 . .  259,^59,  n.  (A). 

subject  to  alteration  oy  pilotage  authorities,  259. 
penalty  of  double  pilotage  on  disobeying  provisions  as  to,  259. 

on  what  amount  of  pUotage  penalty  calculated,  259,  n.  {j). 
decisions  imder  General  Pilot  Act,  259,  n.  (y). 
creation  of,  for  certain  home  trade  passenger  ships,  260,  262. 
enactments  of  M.  S.  Acts  as  to,  applicable  to  foreign  ships,  260,  263. 

Non-liability  of  owners  for  damage  by  collision  in  cases  of,  281 — 287. 
extent  of  liabilify  at  common  law  altered  by  statute,  281. 
non -liability  under  General  Pilot  Act  '*  if  pilot  taken  under  statute,'' 

281,  n.  ( y),  283,  n.  (t). 
Exemption  from  liabmty  apart  from  statute, 

wnere  owner  compelled  to  employ  pilot,  281,  282. 
where  pilot  not  servant  or  agent  of  owner,  281,  282. 

notwithstanding  foreign  municipal  law  to  contrary,  282. 
or  that  master  may  select  from  numbers  of  pilots,  282,  n.  (/). 
where  master  refusing,  pilot  only  required  to  pay  pilotage,  282. 
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PILOTAGE— co/i^tnuttZ. 

1.  Generally,  etc. — carUinued, 

Exemption  from  liability  under  M.  S.  Act,  1854.  .282. 

only  where  pilot  compulsoiil}'  acting  in  charge,  282,  283. 
pilot  on  vessel  in  tow  not  '*  acting  in  charge"  of  tug,  282,  n.  (</). 
exemption  not  affected  by  Thames  Conservancy  Acts,  283,  n.  (A)* 
owner  only  exempted  where  compulsory  employment  of  pilot,  283. 
owners  not  liable  though  pilot  not  compulsorily  on  boara  at  place 
of  collision,  283,  n.  (t). 
Non-liability  of  owners  in  actions  in  rem  as  in  other  cases,  284. 
provisions  and  effect  of  earlier  acts,  284,  n.  {J), 
Evidence  necessary  to  establish  non-liability  of  owners  in  cases  of,  284. 
evidence  that  puot  on  board  by  compulsion  of  law,  284. 

acting  in  charge  of  ship,  284. 
solely  in  fault  for  collision,  284,  285. 
burden  of  proof  on  owners  that  collision  solely  caused  by  pilot,  285. 
duty  of  owners  to  rebut  evidence  of  contributory  negligence  of,  285. 
owners  not  exonerated  from  liability  where  damage  caused  by  act  not 
within  pilot's  province,  285. 
what  acts  are  not  within  pilot's  province,  285,  286,  28G,  n.  (fj, 
what  acts  are,  249,  249,  n.  (g),  250. 

2.  In  Tmnity  House  Districts.    See  Trinity  House  Pilotaob. 

3.  In  other  Districts,  250,  n.  (g). 

n.  Exemption  op  Ships  from  Compulsory  Pilotage. 
1.  Generally. 
liability  of  owners  in  cases  of,  281. 
whether  master  liable  in  cases  of,  281. 
retention  of  existing,  before  passing  of  M.  S.  Act,  1854.  .260. 
subject  to  alterations  by  pilotage  authorities,  260. 
and  where  not  inconsistent  with  M.  S.  Act,  1854.  .261, 262. 
what  exemptions  under  General  Pilot  Act  preserved,  261,  262. 
whether  exemptions  in  General  Pilot  Act  apply  to  London  Trinity 

House  district  only,  261,  n.  (a). 
Exemptions  under  General  Pilot  Act, 
of  coasters,  261. 

of  British  vessels  under  sixty  tons,  261. 

of  ships  within  ports  not  subject  to  particular  provisions,  261, 
261,  n.  («). 
meamng  of  **  particular  provisions,"  261,  n.  («). 
stone-laden  ships  from  Man  or  CSiaxmol  Islands,  261. 
qualifications  of  above  exemptions  by  M.  S.  Act,  1854 . . .  262. 
Exemptions  preserved  under  Orders  in  Council  before  1855 . . .  263. 
for  certam  foreign  vessels  under  sixty  tons,  263. 
for  foreign  vessels  under  3  &  4  Vict.  c.  68 . . .  263. 
Exemptions  of  foreign  coasters  where  British  ships  exempted,  263. 
Exemptions  under  M.  S.  Acts, 
of  Queen's  ships,  263,  264. 
where  vessels  in  distress,  264. 
where  vessels  mooring  or  docking,  264. 

where  vessels  exem]pted  by  bye-laws  of  pilotage  authorities,  251. 
for  vessels  passing  through  pilotage  distncts,  264. 
unless  where  ships  load  or  <£scha^  within  district,  264. 
where  masters  or  mates  have  pilota^  certificates,  259, 260,  265,  266. 
earlier  provisions  in  12  &  13  Yict.  c.  38.  .264. 
provisions  in  M.  S.  Act,  1854 . . .  265,  266. 

2.  In  Trinity  House  Districts.    See  Trinity  House  Pilotage. 

3.  In  other  Districts,  250,  n.  (ry).    See  Index,  Vol,  IL 
In  certain  Foreign  Eivers,  250,  n.  [q). 
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PILOTAGE,  ACTIONS  OF, 

juziadiction  of  Admiralty  DiTiaon  oyer,  where  service  on  high 
266,  267,  267,  n.  («). 
whether  Admiraltr  has  jurisdiction  over,  elsewhere,  267,  lu  (r). 
jurisdiction  of  Yice-Aamiralty  Crourts  in,  267,  n.  (e). 
maritime  lien  for  pilotage  enforceable  in,  86. 

PILOTAGE  AUTHOEinBS, 

I.  In  general. 

duties  and  powers  of  Board  of  Trade  as  to.    See  Boaud  of  Trai>e. 

now  mostly  regulated  by  M.  S.  Act,  1854 . .  251. 

appointment  of,  under  charter  or  Acts  of  Parliament  before  M.  S.  Act, 

1854 . .  250. 
powers  of,  consistent  with  M.  S.  Acts  rei&ined,  251. 
establishment  of  new,  by  pilotage  proyisional  order,  254. 
definition  of,  in  M.  S.  Acts,  251. 
sub-oommissioners  of  certain,  not  deemed,  273, 280. 
liability  of,  where  unlicensed  pilots  in  their  employ,  280,  n.  (<). 
Powers  of,  by  bye-laws  under  Orders  in  Council,  251. 
how  such  bye-laws  made  and  approved,  251,  n.  (zV 
powers  by  such  bye-laws  to  exempt  ships  from  pilotage,  251. 
to  fix  qualifications  for  pilots  licences,  251, 252. 
to  license  pilots  and  apprentices  within  district,  252. 
to  license  pilot  boats  and  appoint  their  masters,  252,  258. 
to  license  pilots  to  act  beyond  district,  253, 254. 
to  regulate  pilots  and  inflict  penalties,  252. 
to  alter  or  reduce  pilotage  dues,  252,  253. 
to  regulate  grants  of  pilota^  certificates,  252,  265. 
to  alter  limits  of  pilotage  districts,  253. 
to  establish  and  regulate  pilot  funds,  253. 
to  repeal  and  alter  fore^m^  bye-laws,  253. 
Powers  of,  under  pilotage  provisional  orders,  254 — 356. 
Powers  of,  under  M.  S.  Acts  to  grant  pilotage  certificates,  265,  266. 
to  withdraw  pilotage  certificates,  266. 
to  require  delivery  up  of  pilot's  licence,  258. 
to  require  return  of  pilot's  licence  on  death,  258. 
as  to  suspension  or  dismissal  of  pilots,  258,  269. 
Duty  of,  to  make  annual  returns  to  Board  of  Trade,  256,  257. 
to  aJlow  Board  of  Trade  to  inspect  their  books,  &c.,  257. 
returns  by,  laid  before  Parliament,  256,  n.  (5). 
transfer  of  jurisdiction  of,  where  no  return  made,  256,  n.  (&}. 

n.  In  England  and  Wales.    See  Index,  Vol.  11. 
limits  of  jurisdiction  and  statutes  regulating,  250,  n.  ($). 

m.  In  Scotland  and  Ireland.    Sw  Index,  Vol.  IL 
list  of  statutes  and  Orders  in  Council  as  to,  250,  n.  (j). 

rv.  Trinity  Houses  of  London,  Hull  and  Newcastle.    See  Hull — 
Newcastle— Trinity  House  of  Deptford  Strond. 

PILOTAGE  CEETIFICATES, 

grant  of,  by  pilotage  authorities  or  Board  of  Trade,  252, 260, 264 — 266. 
fees  on  grant  of,  and  withdrawal  of,  266. 
duration  of,  and  renewal  of,  265,  266. 
■  grant  of,  for  certain  home  trade  passenger  ships,  260,  266. 
only  effectual  when  delivered  to  pOTson  to_whom ^itanted,  265,  n. 
qualifications  for 
holders  of,  exemi 


xain  nome  iraae  passenger  snips,  zou,  zoo. 
hen  delivered  to  person  to  whom  granted,  265,  n.  {h). 
r  obtaining,  from  Trinity  House,  London,  276,  n.  (6). 
ipt  from  Trinity  House,  London,  pilotage,  276,  27  /. 


PILOTAGE  DISTEIOTS,  limite  of,  in  England  and  Wales,  250,  n.  (j). 
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PILOTAGE  DUES.    See  Pilotage  Rates. 

PILOTAGE  PEOVISIONAL  ORDEE, 

for  what  purposes  made  and  how  obtained,  254 — 256,  n.  (a), 
has  no  enect  unless  confirmed  in  Parliament,  256,  n.  (a). 
powers  exercisable  by  Board  of  Trade  by  means  of,  254, 256. 
objections  to  how  made,  256,  n.  (a). 
pilotage  in  district  created  by  voluntary,  255. 
recovery  of  pilotage  remuneration  under,  255. 

PILOTAGE  RA.TES.    See  next  title. 

I.  In  General. 

power  to  fix  and  alter  under  Older  in  Council,  252. 

are  necessaries,  99. 

legal  rates  only  to  be  taken  as,  267. 

exception  where  service  in  nature  of  salvage,  267,  646. 
who  are  liable  to  pav,  268. 

summarily  recoverable  where  proceedings  after  notice,  268. 
when  due,  and  recovery  of,  266,  268. 
nroj^ortion  of,  due  where  unqualified  pilot  superseded,  271. 
foreign  coaster  liable  to  same  as  English  coaster,  263. 
recovery  of,  under  pilotage  provisional  order,  255. 
sums  pa3rable  as  compensation  to  pilot  taken  beyond  district  not, 
268,  n.  {k). 

II.  In  Districts  UNDER  London  Trinity  House.    5«  Trinity  House 

OF  Deftford  Strond. 

PILOTAGE  EEMUNEEATION.    See  Pilotage  Rates. 
jurisdiction  to  decree  in  Admiralty  Division,  266. 
maritime  lien  in  cases  of,  86. 
in  Vice- Admiralty  Court  abroad,  267,  n.  (e). 
recoverable  by  summary  proceedings  after  notice,  267,  n.  (e],  268. 

PILOTAGE,  SUB-COMMISSIONERS  OF.    See  Hull— Newcastle- 
Trinity  House  of  Deftford  Strond. 

PIRACY.    See  Pirates. 

statutory  jurisdiction  of  Admiralty  Division  in  cases  of,  65,  n.  (/)• 
offences  in  nature  of,  by  municipal  law,  147,  148. 

PIEATES.    See  Piracy. 

not  recognized  as  belligerents,  64,  147,  148. 

can  gain  no  title  in  ship  by  capture,  64. 

but  purchaser  may  acquire  title  in  ship  formerly  owned  by,  65. 

offence  of  master  or  seaman  turning,  148,  147. 

liability  of  master  for  damage  by,  137. 

voluntarily  submitting  to,  made  felony,  148. 

ransom  from,  how  far  allowed  by  English  law,  160. 

seamen  not  defending  ship  against,  liable  to  forfeiture  of  wages,  226. 

liable  also  to  imprisonment  if  ship  armed,  226. 
not  within  exception  of  Queen's  enemies,  351,  n.  (^). 
loss  by,  is  a  danger  of  the  sea,  351,  n.  {h),  355. 
loss  by,  of  ship  insured,  351,  n.  (A),  487. 
when  average  contribution  in  respect  of  loss  by,  428,  429. 
jurisdiction  of  Admiralty  Division  to  award  salvage  where  property 

retaken  from,  65,  n.  (e),  642,  n.  (c),  659,  n.  (c). 
proportion  awarded  in  such  cases,  642,  n.  (c). 

PLAGUE.    See  Quarantine. 
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PLEDGE, 

of  certifioate  of  registry  void,  23. 

POLICE  MAGISTRATE,  jurisdiction  of.    See  Index,  Vol.  II. 

POLICE  OFFICER.    Bf»  Index,  Vol.  IL 

apprehension  by,  of  deserters  for  oonYe3ranc6  on  board  ship,  184. 
duty  of,  where  offenders  oonyeyed  home  in  merchant  ships,  193. 

POLICY.    See  Iksurakck. 
form  of,  444-^46. 
stamps  on,  447 — 449. 
name  of  assured  must  be  inserted,  450. 

ship  and  master,  451,  452. 

premium,  452. 
subscription  of,  452. 
adjustment  of,  543 — 550. 
action  on,  550. 
assignment  of,  551,  552. 

POOR  LAW  AUTHORITIES,  relief  by,  of  Lascars,  216,  216,  n.  («). 

POOR  LAW  BOARD,  power  of,  as  to  fees  for  binding  apprentices,  165. 

POOR  LAW  RELIEF  to  relatives  of  seamen,  234,  235,  n.  («}. 

PORT, 

what  is  ^nerally,  320,  n.  («). 
what  is,  m  cases  of  insurance,  507. 
of  call  for  orders,  319. 
safe,  320,  320,  n.  (/). 

PORT  DUES, 

master  must  pay,  134. 

shipowner  no  lien  for,  389. 

when  contributed  for  as  general  average,  429. 

distress  for,  by  custom,  134. 

PORT  OF  REGISTRY, 

of  British  diip,  meaning  of,  7. 

marking  of,  on  stem,  12,  13. 

to  be  ^ven  after  collision,  629. 

establishment  of,  in  certain  foreign  ports,  7,  7,  n.  (p). 

concealment  or  obliteration  of,  13. 

penalty  for  breach  of  rules  respecting,  13. 

PORT  REGULATIONS, 

obedience  of  master  to,  required,  128,  128,  n.  (u),  153. 

PORT  SANITARY  AUTHORITIES,  149,  n.  (w). 

PORTS.    See  Haebouks— Reoistey. 

POSSESSION, 

usually  necessary  to  lien,  96,  391. 

what  contracts  transfer,  of  ships,  391,  392. 

POSSESSION,  ACTION  OF,  104.    See  Admiealty  Diyision— Ownbrs. 
POSSESSORY  LIEN,  96,  242.    See  Lien. 
POST  OFFICE,  duty  of  master  as  to,  136,  152. 
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POWER  OF  ATTOENEY, 

ordinary,  to  sell  ship  revocable  by  death,  51. 

to  sell  or  mortgage  British  sbip,  when  not  revocable  by  death,  49, 63. 

to  receive  salvage,  revocable,  649,  649,  n.  (u), 

to  receive  wages  revocable,  197,  197,  n.  {h), 

POWER  OF  SALE  BY  REGISTERED  MORTGAGEE.  58. 

PREMIUM,  452.    See  Insurance— Retttrn  of  Pkemivm. 
evidence  of  pajment  of,  on  policy,  452. 
set-off  of,  against  loss,  547,  549. 
can  now  be  set  off  in  an  action  for  a  partial  loss,  553. 
return  of,  555 — 559. 

PREMTCTMS  ON  ADVENTURES,  master  has  no  claim  to,  122. 

PRESERVATION  OF  HUMAN  LIFE.    See  Salvage. 
salvage  in  respect  of,  642. 

claim  arising  out  of  services  for,  has  priority  over  other  claims,  644. 
most  importent  in  weighing  value  of  salvage  service,  642,  643,  n.  (t), 

645. 
when  Board  of  Trade  may  reward  salvors  for,  644. 
provisions  of  M.  S.  Acts  as  to,  643,  644. 
provisions  of  Admiralty  Court  Act,  1861 . .  644. 
jurisdiction  under  Orders  in  Council  respecting,  645. 
instances  of  life  salvage  services,  645. 
where  life  salvage  to  or  by  foreign  ships,  644,  645. 

PRESUMPTION  as  to  loss  of  ship  insured,  484. 

PRIMAGE, 

what  and  when  recoverable,  121, 121,  n.  (o). 
when  master  excluded  from  receipt  of,  121. 

PRINOIPAL  AND  AGENT.    See  Agent. 

PRINTED  PART  OP  POLICY,  less  weight  given  to  it  than  to  written 
part,  456,  457. 

PRIORITY.    See  Lien— Maritime. 
of  registered  bill  of  sale,  45. 
of  registered  mortgage,  57. 
of  mortgagee  over  trustee  in  bankruptcy,  59. 
of  certificate  of  mortgage,  63. 

PRIVATEERS.    See  Letters  of  Marque. 

use  of  now  declared  aboHshed  by  Treaty  of  Paris,  65,  n.  (;>). 
wager  policies  on  British,  when  valid,  441,  n.  (n). 

PRIVIES,  passenger  ships  must  be  fitted  up  with,  723. 

PRIVILEGES  OF  BRITISH  SHIP, 

imregistered  British  ship  requiring  registry  not  entitled  to,  3,  80, 

n.  (o),  82,  82,  n.  (c). 
what  they  are,  28,  82. 
what  they  formerly  consisted  of,  29,  29,  n.  (t). 

PRIVITY,  shipowner's,  effect  of,  in  limitation  of  liability  suits,  81, 81 ,  n.(p}. 

PRIVY  COUNCIL, 

committee  of,  for  trade.    See  Board  of  Trade. 
judicial  committee  of.    See  Index,  Vol,  IL 
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PRIZE.    See  Captuhe— /iiiex,  Vol  //.— Pmzb  Cottrts — ^Pmze  Pko- 

PEETY. 

by  what  Court  adjudication  of,  66. 

practice  and  procedure  in  cases  of,  66. 

instructions  and  standing  interrogatories  in  cases  of,  66,  n.  (r). 

PBIZE  AGENTS,  by  what  statute  now  regulated,  66. 

PBIZB  COUETS.    See  Foeeign  Peize  Coitets. 
sentences  of,  when  conclusiye,  67,  n.  (a). 

i'uiisdiction  of,  oyer  prize  and  all  incidents,  67. 
y  what  statute  now  regulated,  66. 

PBIZE  PEOPEETY.    See  Captttee— Condemnation. 
when  condemned  must  be  infra  prcesidia,  67. 
condemnation  of,  in  country  of  ally,  67. 
title  to,  when  valid,  66,  68. 
belonged  to  captor  at  common  law,  66,  n.  {q). 
now  Tested  in  Urown  subject  to  Pnze  Acts,  &c.,  65. 
distribution  how  now  regulated,  66. 

restitution  of  captured,  contrary  to  Foreign  Enlistment  Act,  69,  70. 
freight  due  on.    See  FeeXgut. 

PEIZE  SALVAGE,  proyisions  respecting,  642, 642,  n.  (6),  659,  n.  (c). 

PEOBATE,  DIVOECE  AND  ADMIEALTY  DIVISION,  jurisdiction 
of,  in  shipping  casualty  and  Board  of  Trade  inquiry  rehearings  and 
appeals,  117, 118,  600,  691. 

PEOBATE  OF  SEAMEN'S  WILL,  when  dispensed  with,  237. 

PEOCEDTJEE.    See  Depositions— Offences. 
in  collision  suits,  626--630,  630,  notis. 
on  shipping  casualty  inquiries,  116,  n.  (u),  688 — 690. 
under  M.  S.  Acts,  188, 188,  n.  (t),  1 89, 190. 
as  to  giving  security  on  arrest  of  foreign  ships,  620, 621. 
where  forei^  ships  arrested  for  damappe,  620,  621,  n.  ((2),  n.  (e). 
tmder  Foreign  Enlistment  Act,  69,  n.  [g),  70,  n.  (I), 
before  Naval  Courts,  190, 191. 
to  enforce  passenger  ship  bonds,  730,  730,  n.  (e). 
on  breach  of  passenger  contract  tickets,  716. 
where  offence  under  Passenger  Acts,  704,  704,  n.  («). 
for  recovery  of  Crown  debts  under  Passenger  Acts,  737,  738. 
on  claims  for  wajg^es  of  deceased  seamen,  236,  237. 
for  recovery  of  light  duties,  189,  685,  n.  («). 

pnotage  dues,  189,  268. 
where  proceedings  by  Board  of  Tzade,  36. 
in  prize  cases,  66. 

in  cases  of  forfeiture  of  dangerous  goods,  697. 
before  Court  of  Survey,  33,  n.  (r),  34. 
in  actions  against  Board  of  Trade,  36. 
on  prosecution  for  sending  unsafe  ship  to  sea,  31. 
on  detention  of  unsafe  ships  by  Board  of  Trade,  31, 32,  36. 
under  Territorial  Waters  Act,  192,  n.  («). 
where  deck  cargo  improperly  carried,  38. 
on  shipping  casualty  reheanngs  and  appeals,  691, 691,  n.  (o). 

PEODUCTION  OF  DOCUMENTS,  when  mercantile  marine  superin- 
tendent  may  order,  231. 


( 
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PEOHLBITED  GOODS,  shipment  of,  prohibited,  134,  134,  n.  (o). 

PEOOF.    See  Bttbden  op  Proop—Evibkncb. 
of  ownerahip  of  ahip,  42,  71,  72. 

PEOPEETY.    See  Deceased  Seamen's  Pkopebty. 
how  disposed  of,  235—239. 

PEOPEETY  IN  SHIPS.   See  Passiwg  of  Peopbbty— Title. 

PEOTEST, 

should  be  made  after  jettison,  427. 

admissibility  of,  in  eyidenoe  in  damage  suits,  630,  n.  (e). 

PEOVISIONS  AND  WATEE.    See  Health— Pabsengeb  Ship,  V. 
supply  of,  in  immigrant  ships,  718,  719,  727,  n.  {w). 

in  emigrant  passenger  ships,  726, 726,  n.  (0>  727,  733—735. 
for  orew  in  such  ships  similar  to  those  for  passengers,  727,  n.  {w), 
approval  of,  by  emigration  officers,  727. 
penalty  for  re^pping  after  rejection,  727. 

for  obtainmg  a  clearance  for  ship  not  properly  stored,  731. 
dietary  scale  of,  for  passenger  ships,  733,  735. 

substitutions  in  scale  of,  735. 
issue  of,  to  messes,  735. 
cooking  of,  735. 

PEOVISIONAL  CEETTBTCATE, 

when  certificate  of  registnr  is  lost,  22. 

where  loss  occurs  in  United  Kingdom,  22. 

elsewhere,  22. 
deliyerY  up  of,  to  registrar  by  master,  22. 
grant  of,  when  ship  sold  abroad,  24. 
particulars  required  in,  24. 
duration  of,  24. 
on  alterations  beinff  made  in  ship,  26. 

SroTisional  indorsement  as  to  alterations,  26. 
eliyery  of,  to  registrar,  26. 

PEOVISIONAL  OEDEE.    See  Pilotage  Pbovisional  Ordee. 

PUBLIO  HEALTH  ACT,  how  far  applied  to  shipping,  149,  n.  {w). 

PUBLIC  HOUSE  not  to  be  kept  by  qualified  pilot,  269. 

PUECHASEE  FOE  VALUE,  what  liens  enforceable  against,  85,  86. 


QUAEANTINB.    See  Cholera— /fwZcx,  Vol.  11. 

power  of  consular  officers  to  administer  oaths  in  matters  of,  143,  n.  (/}. 
Order  in  Council  as  to,  of  vessels  from  Mediterranean,  149. 

of  yessels  from  Baltic,  &c.,  149. 
what  vessels  liable  to,  149. 

Sowers  of  Queen  in  Coimcil  and  Privy  Council  as  to,  149. 
uty  of  superintendents  of,  149. 
duties  of  masters,  pilots  and  pa8senfi;ers  as  to,  149,  271,  697. 
night  and  day  signals  for  ships  liable  to,  145,  588,  n.  (g). 
duty  of  master  as  to  bills  of  health,  143. 
forms  relating  to,  143,  n.  (/),  149,  n.  (v). 
power  to  subject  vessel  not  hable  to,  to  examination,  149. 
Order  in  Council  thereunder  as  to  West  India  ports,  149. 
certificate  where  vessel  not  Hable  to,  149,  n.  (v),  152,  n.  (A). 

MP.  3  I 
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QUAEAKTINE  CERTIFICATE, 

what  it  is  and  when  iasued,  149,  n.  (v). 
production  of,  before  report,  152,  n.  (a). 

QUEEN'S  ENEMIES, 

meaning  of  term,  3d0,  351. 

shipowner  not  liable  to  charterer  for  acts  of,  77,  350. 

loss  to  insured  by,  485. 

QUEEN'S  HAEBOUR  MASTER.    8ee  Habboub  Master* 

QUEEN'S  SHIP.    See  Index,  Vol.  IL-^HJaxal  Officer— Salvage. 
seamen  discharged  from,  when  entitled  to  admirallnr  protections,  168. 
no  contract  as  to  salvage  by  seamen  or  petty  officer  oi,  yalid,  649,  n.  ( u ].  I 

officers  of,  when  liable  for  collision,  155,  614,  614,  n.  (c),  615.  | 

not  bound  to  employ  pilots  under  M.  S.  Acts,  263,  264.  i 

not  within  General  Pilotage  Act,  263,  264.  I 

provisions  as  to  marriages  on  board,  141,  n.  (2).  1 

relief  and  conveyance  home  of  distressed  seamen  of,  213 — 215.  | 

conveyance  in,  of  certain  offenders  and  witnesses,  192,  193. 
not  within  operation  of  Passenger  Acts,  712,  n.  (p).  j 

colours  of,  not  to  be  worn  by  unauthorized  ship,  144,  n.  (o).  1 

disposal  of  effects  of  seamen  of,  sent  home  in  merchant  fihips,  239,  i 

239,  n.  (z), 
how  far  rules  for  preventing  coUisions  at  sea  apply  to,  588,  n.  (r),  606. 
navigation  rules  imder  Dockyard  Ports  Regulation  Act  may  be 

applied  to,  608. 
no  salvage  award  for  services  of,  672. 

award  for  salvage  services  by  officers  and  crew  of,  when  maAe,  672. 
provisions  as  to  salvage  bonds  given  to,  abroad,  672. 

where  voluntary  abandonment  of  Hen  for  salvage,  673. 
Removal  of  Wreck  Act  not  to  apply  to,  682. 
commander  of,  power  of,  to  survey  provisions  and  water,  203. 

as  president  of  Naval  Court,  190,  191,  191,  n.  (<}. 

QUEEN'S  STORES,  no  claim  for  use  of,  in  salvage  service,  672. 
QUEENSLAND,  certificates  of  competency  in,  114,  690,  690,  n.  (Q. 

RAFTS,  when  part  of  equipment  of  passenger  steamer,  705. 

RAILWAY  CLAUSES  ACT,  1863, 

effect  of,  on  contract  by  bill  of  lading,  358. 

on  contract  as  to  carriage  of  passengers'  luggage,  695. 

RAILWAY  COMPANY, 

may  limit  HabiHty  for  damage  by  improper  navigation,  80,  n.  («). 
protection  of,  carrying  goods  or  luggage  by  sea,  358, 695. 

RANSOM, 

master's  authority  as  to,  under  maritime  law,  160. 

from  enemies  made  illegal  by  statutes  now  repealed,  487,  n.  (d), 

jurisdiction  of  Admiral^  Court  in  cases  of,  160,  n.  (n). 

regulation  of,  by  Order  m  Coimcil,  66,  n.  (<),  160,  n.  (n),  487,  n.  (d). 

from  pirates,  how  far  lawful,  160. 

RATTPICATION, 

of  stoppa^  in  transitu,  424. 

where  ratifying  party  might  have  lawfully  done  act  ratified,  424. 
by  principfld,  of  msurance  by  agent,  450. 
by  owner,  of  sale  of  ship  by  master,  579. 
if  owner  ignorant  of  the  facts,  579,  580. 
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EATING  OP  SEAMEN.    See  Ind^,  Vol  IL 
registry  of,  171. 

reduction  of,  where  seamen  incapable  of  performing  duty,  198. 
stated  in  agreement  with  crew,  195. 

RATIONS.    See  Health— Pbovisions  and  Wateb. 

EATS, 

liability  of  master  for  damage  by,  137. 
damage  by,  not  '^  peril  of  seas,''  355, 482. 

EE-OAPTUEE.    See  Captube. 
effect  of,  on  freight,  376,  377. 
salvage  upon,  642,  642,  nn.  (&),  (c),  659,  n.  (c). 

EEOEIPT,  MATE'S.    See  Mate's  Eeceipt. 

should  be  returned  to  master  before  bill  of  lading  given,  136. 

EEOEIPT  OF  EXCHEQTJEE.    See  Exchequek,  Eeoeipt  of. 

EEOEIVEE  OF  WEECK.    See  Wbbok,  Eeoeivke  op. 
appointment  of,  at  instance  of  mortgagee,  58,  n.  (j). 

EEOIPEOCITY,  application  of,  to  foreign  coasters,  29,  29,  n.  (j). 

EEOOED  OFFICE  OF  SEAMEN.    See  Index,  Vol  IL 
establishment  of,  in  port  of  London,  171. 
expenses  of  and  duties  of  officers  of,  171, 171,  n.  (x). 
register  of  seamen  kept  by  registrar-general  at,  171. 
transaction  of  business  of,  at  outports,  171. 
transmission  of  certain  shipping  documents  to,  171,  n.  (x). 
from  what  materials  register  of  seamen  prepared,  171,  n.  (a;). 

EECOEDEES  IN  lEELAND,  jurisdiction  of,  in  Admiralty  cases,  99, 
626,n.  (d),671,n.(t). 

EEOOYBEY  OF  FEEIGHT,  381—387.    Set  Feexght. 

EEFEEEES,  SOIENTIFIO,  under  M.  S.  Acts,  35. 

EEGISTEE  BOOK.    See  Eegistrt. 

correction  of  mistakes  in,  by  competent  Court,  20,  n.  ( p). 

inspection  of,  16,  n.  {V). 

contents  of,  19,  45,  46,  57,  59,  60. 

primd  facie  and  usual  proof  of  ownership,  72,  73,  72,  n.  (^),  93. 

EEGISTEE  OF  SEAMEN, 

kept  by  registrar-general,  171. 

entry  of  rating  of  able  seamen  in.    See  Index,  Vol,  IL 

EEGISTEE  OFFICE  OF  SEAMEN.    See  Eecoed  Office  op  Seamen. 

EEGISTEE  TICKETS, 

former  i^stem  of,  for  seamen,  171,  n.  («). 
now  abolished,  171. 

EEGISTEEED  BEITISH  SHIPS.    See  dUo  Eeoistry. 
qualifications  of  owners  of,  3,  5. 
number  of  shares  in,  17,  100. 
legal  transfer  of,  43,  44. 
legal  mortgage  of,  55. 

equitable  interests  in,  not  disregarded,  18,  n.  (A-),  44,  55,  56. 
deemed  to  belong  to  port  where  registered,  7. 

3x2 
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BEGISTRAB  OF  SHIPS.    See  Index,  Vol.  II. 

powers  of  Board  of  Customs  as  to.    See  Customs,  Board  of. 

1.  Appointment  of . 

in  United  Kingdom,  Gibraltar,  India,  and  elsewhere,  6. 

in  foreign  i>orto  within  Foreign  Jurisdiction  Acts,  7. 

at  Shanghai,  7,  7,  n.  (p). 

in  Biiti&  jposeeegions,  6,  7,  7,  n.  (o). 

in  Straits  Settlements,  7,  n.  (p). 

2.  Duties  of. 

as  to  ship  bought  from  foreigners,  12. 

as  to  enhiee  in  register.    Set  Eeoistbt. 

to  retain  documents  produced  to  him,  45,  n.  (y). 

respecting  certificates  of  registry.    See  Cbbtifioate  of  Beoistby. 

certificates  of  sale  and  mortgage,  48,  49,  63,  64. 
to  allow  public  to  inspect  register  book,  16,  n.  (7). 
must  obey  order  of  Court  rectifsrine  mistake  in  register,  20,  n.  (p). 
prohibiting  dealing  with  British  ship  in  unqualified  owners,  48. 
apphcation  of  fees  received  by,  7,  n.  (n). 
as  to  returns  of  documents  by,  &c.,  7,  n.  (n),  171,  n.  (x). 

3.  Bight  of,  to  indemnify  for  ofiOioial  acts,  7,  n.  (n). 

BEGISTRAB  OF  SUPBEME  COUBT.    See  Index,  Vol.  II. 

BEGISTBAB-GENEBAL  OF  SHIPPING  AND  SEAMEN, 
appointment,  removal  and  salary  of,  171. 

of  assistant  and  clerks  to,  171. 
duties  of, 
to  fix  fee  for  inspection  of  register  book,  16,  n.  {I), 
to  keep  transcript  of  rejfis&r  book,  72, 72,  n.  {d). 
fumisn  copy  of  transcript  of  register,  &c.,  72,  73. 
assist  as  to  Local  Marine  Boara  voters'  lists,  174,  n.  (cl). 
record  and  indorse  apprentices'  indentures,  165, 166. 
keep  register  of  seamen,  171. 
record  seamen's  characters,  232. 
powers  of,  to  inspect  ship's  papers,  and  muster  crew,  ftc,  143. 
reports  to,  of  change  of  master  of  British  ship,  22. 
transmission  to,  of 

copy  of  provisional  certificate  of  registry,  25. 

transcript  of  register,  72. 

copies  of  entries  of  births  and  deaths  at  sea,  151. 

apprentices'  indentures,  165,  166. 

duplicate  of  runnine  agreements,  202. 

copies  of  seamen's  characters,  232. 

certificates  and  entries  as  to  desertions,  &c.,  185. 

BEGISTBATION  OF  BIBTHS  AND  DEATHS  AT  SEA, 
by  what  persons  and  how  effected,  150, 151. 
entries  of,  in  official  log,  141, 151,  n.  {d), 

BEGISTBATION  OP  SEAMEN,  171. 

BEGISTBY  OP  BBITISH  SHIPS.    See  Caftttrb  —  Certificatb  of 
Beoistry—Mobtgagb— Owners— Sale.    SeeaUo  Index^  Vol.IL 
registration  now  compulsory  for  all  but  exempted  ships,  2, 3. 

formerly  not  so,  2,  3. 
what  ships  are  exempted  from  registration,  3,  4. 
effect  of  not  being  registered,  3, 5,  n.  (^),  80,  n.  (o),  82, 82,  n.  (c). 
registry  of  Colonial  ships,  by  what  act  regulated,  3,  n.  (d). 
where  and  how  registry  to  be  made,  6. 

in  the  United  Kingdom,  6. 

in  Channel  Islands,  6. 
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EEGISTBY  OF  BRITISH  SEIP&— continued. 
where  and  how  registry  to  be  made— c(m<»nu€c7. 

in  Malta,  Gibraltar,  &c.,  6. 

in  territories  within  charter  of  East  India  Company,  G. 

at  Calcutta,  &c.,  6. 

in  British  possessions  abroad,  6,  7. 

in  places  where  Foreign  Jurisdiction  Acts  are  in  forco,  7. 
duties  of  Board  of  Trade  as  to.  See  Boahd  of  Trade,  Duties  of,  X. 
duty  of  Board  of  Customs  as  to.    See  Customs,  Board  of. 
for  what  ships  obligatory,  3,  5. 

re-registration  not  required  where  ships  registered  before  1855 ...  3. 
not  to  ajffect  equitable  interests  in  ships,  18,  n.  (k),  44,  55,  56. 
establishment  of  register  book,  16, 17, 19, 45,  57, 59. 
correction  of  mistakes  in,  b^  Court,  20,  n.  {p). 
appointment  and  remuneration  of  registrars.    See  Eegistrars. 
no  re-registry  after  wreck,  &c.  without  survey,  26. 

H.  Bbquibehents  before  and  after. 
application  for,  how  made,  7. 

1.  requirements  on  first  registry,  7 — 20. 

in  what  cases  evidence  usually  required  dispensed  with,  17,  n.  {j), 
provisions  in  cases  of  infancy,  lunacy,  &c.,  17,  n.  {J), 
ascertainment  of  tonnage,  8 — 10. 

fees  charg[eable  on,  and  power  to  alter  tonnage  rules,  8,  n.  (v). 
marking  of  ship,  11 — 13, 13,  n.  (/). 
survey  and  grant  of  certificate  of  survey,  7,  25, 26. 
execution  of  declaration  of  ownership,  17 — 19, 44, 46. 

forms  of  such  declarations,  17, 17,  n.  (y ),  44,  n.  {v)y  46,  n.  (c). 
other  evidence  required  on  first  registry,  19, 42 — 46, 68. 

2.  remiirements  on  transfer  by  sale  or  mortgafi;e,  43, 44,  55. 
production  of  bill  of  sale  on  transfer  or  purchase,  45. 

form  of  bill  of  sale,  43, 43,  nn.  (<),  (u),  44. 
provisions  in  cases  where  ship  bought  abroad  from  foreigners,  24,  25. 
production  of  mortgage,  on  transfer  by  mortgagee,  59. 
sections  of  acts  before  1854  with  respect  to  mortgages,  55, 55,  nn.  (6),  (c). 

forms  of  mortgage,  43,  n.  {t),  44, 56, 
indorsement  of  transfer  of  mortgafi;e,  59. 

3.  requirements  on  transfers  on  death,  bankruptcy  or  marriage,  45, 46. 
production  of  evidence  of  title  to  registrar,  46. 

forms  of  declarations  on  such  transmissions,  46,  59,  60. 
evidence  required  where  mortga^  transmitted,  59,  60. 
declaration  of  ownership  where  mterests  transmitted,  46,  59, 60. 

4.  other  requirements  connected  with  registry,  57. 
production  of  indorsed  receipt  where  mortgage  discharged,  57. 
provisions  as  to  certificates  of  sale,  48 — 50. 

as  to  certificates  of  mortgage,  63,  64. 
requirements  on  registry  anew,  25, 26. 
certificate  of  survey  required  where  ship  altered,  25. 
evidence  required  on  registry  anew,  25. 
application  required  on  transfer  of  port  of  registry,  27. 
requirements  where  ship  lost  or  transferred  to  foreign  owners,  24. 

m.  Mode  of  xeepikq  Heoister  Book,  17. 
power  to  make  alterations  in  forms  as  to,  8,  n.  (9). 
prohibition  of  entries  where  authorized  forms  not  used,  44. 
unless  with  express  sanction  of  Board  of  Customs,  44. 
owners  of  fractional  diares  in  ships  not  registered,  17, 100. 
provision  for  corporate  bodies  and  joint  owners,  17,  lOO. 
no  entry  of  trusts  allowed,  20,  55. 
owners  above  nimiber  of  sixty-four  not  registered,  17, 100. 
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BEGISTBT  OF  BBTTISH  SHEBS-^oniinued. 

m.  MoBE  OF  KEEFiKO  Beoisteb  BooK-'ConUnued, 
name  of  foreign  ship  not  allowed  to  be  unduly  altered,  12. 
entries  made  on  first  registry,  19,  45. 
on  registration  of  mortga^,  57. 
on  transfers  or  transmissions  generally,  45—47, 59,  60. 
where  mortgage  transferred  or  transmitted,  59,  60. 
on  discharge  of  mortgage,  57. 

priority  of  registration  of  bills  of  sale  or  mortgages,  45,  57. 
entries  where  certificate  of  sale  granted,  48 — 50, 63. 

mor^^age  granted,  63,  64.  ri 

where  ship  altered,  25. 

on  registry  anew  where  owners  changed,  26.  | 

manner  of  closing  registry,  50.  i 

provisions  as  to  registerine  anew,  25, 26. 

by  order  of  Court  if  snip  vested  in  unqualified  person,  47, 48. 
no  undue  alteration  of  ship's  name  on  registry  anew,  11. 
on  change  of  port  of  registry,  26, 27. 
where  change  of  ship's  name  allowed,  11, 12. 
where  ship  sold  under  certificate  of  sale,  49. 

rv.  Eights  of  registered  Owners  and  others. 
of  registered  owner  to  sell  ship,  20. 
to  certificates  of  registry  or  transcript  of  register.    See  Certificate 

OF  Registry. 
to  inspect  re^ster  book,  17,  n.  {I), 
to  obtain  copies  of  declarations  and  transcripts  of  register,  72,  73. 

certificates  of  mortgage,  63,  64. 

certificates  of  sale,  4^50. 

revocations,  of  certificates  of  mortgage  or  sale,  50,  63,  64. 
jurisdiction  of  Courts  to  correct  mistakes  in  register  book,  20,  n.  ( p). 

V.  Offences  as  to,  and  Liabilities  of,  unqualified  Owners. 
beneficial  owners  equall^r  liable  with  registered  owners,  64,  n.  (^). 
status  of  unregistered  ship  requiring  registration,  3,  5,  n.  (A),  82. 
forging  documents  relating  to  regis&y,  felony,  16,  n.  (2),  18,  n.  (I), 
false  declaration  a  misdemeanour  and  cause  of  forfeiture,  18,n.(i),  28. 
imqualified  person  to  forfeit  interest  in  British  ship,  28,  47, 109. 

unless  by  transmission,  when  interest  duly  sold  by  Court,  47, 109. 
limited  time  for  proceedings  to  obtain  sale,  47, 109. 
jurisdiction  of  Courts  to  order  such  sales,  47, 48, 109. 

to  restrain  transfers  of  such  interests,  47, 48. 
forfeiture  where  sale  not  duly  applied  for,  28, 47, 109. 
provisions  where  ship  sold  to  such  persons  under  certificate  of  sale,  50. 

VI.  Miscellaneous. 

authority  of  agent  to  register,  how  proved,  7. 

ship  deemed  to  belong  to  port  of  registry,  7. 

non-revocation  of  certificates  of  mortgage  or  sale  by  death,  48, 49, 63. 

shares  in  registered  ships  within  Trustee  Act,  20,  n.  ($). 

owners  may  own  one  sixty-fourth  share,  17,  100. 

admissibility  in  evidence  of  documents  respecting,  72. 

transcript  of  register  book  in  London  deemed  original,  72. 

usual  proof  of  ownership,  71 — 73,  73,  n.  {g)y  93. 

RE-INSUEANCE,  460.    See  Insurance. 

RELATION  BACK, 

in  cases  of  forfeiture  to  Crown,  28,  n.  (c). 
in  cases  of  maritime  lien,  85, 86. 
where  prize  property  condemned,  68. 
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BELEASE.    See  Dischabqe. 

BEMEDIES.    See  Actions. 

of  part-owueTS  against  each  other,  100 — 105, 109. 
for  wages,  122, 239—241. 
on  contracts  of  charter-psirty,  333 — 336, 401. 
on  hUla  of  lading,  360,  362, 400—403. 
on  policies  of  insurance,  550 — 555. 
effect  of  agreement  to  refer,  550. 
who  may  sue  on  policy  under  seal,  551. 
when  policy  not  under  seal,  551 . 
ri^ht  of  assignee  of  poHcy  to  sue,  551. 
consohdation  rule,  552. 
underwriters  seyerally  liable,  552. 
particulars  of  sums  insured,  &c.,  552. 
mspection  of  documents,  552. 

premiums  due  can  now  be  set  off  in  action  for  partial  loss,  553. 
effect  of  proviso  in  policy  that  funds  of  company  shall  alone  be 
liable,  553. 
when  policy  granted  by  joint-stock  company,  553, 554. 
on  bottomry  bonds,  573 — 577. 
in  Admiralty  Division,  574. 
in  Chancery  Division,  577. 
for  improper  sale  of  ship  by  master,  581,  582. 
for  collision,  618—621,  625, 626. 

effect  on  neglect  of  rules  for  preventing  collisions,  628,  629. 

of  provisions  as  to  assisting  other  ship,  629. 
for  salvage,  650—653,  657,  663,  664, 668, 670. 
for  towage,  674, 675. 
open  to  passengers,  695,  696. 

hmitation  of,  for  breaches  of  the  Passonger  Acts,  704, 704,  n.  (a). 
for  offences,  &o.  under  M.  S.  Acts,  189,  n.  (/). 

BEPATRH.    See  Necessabies  aud  Repaibs. 

BEPORT  AT  CUSTOMS, 
when  to  be  made,  152. 
contents  of,  152. 

refused  if  Post  Office  Acts  infringed,  152. 

refusal  of,  unless  certain  harbour  dues  paid,  134,  n.  (c),  152,  n.  (k). 
not  to  be  made  until  quarantine  certificate  produced,  152,  n.  (A). 

BEPOBT  OF  CHARACTER  OF  SEAMEN,  232,  233. 

BEPOBTS  TO  BOABD  OF  TBADE.     See  Boabd  of  Tkade— Boabd 
OF  Tbade  Inqttibt— Shifpino  Casualties. 

BEPBESENTATIONS.    See  Concealment— Wabranty. 
on  insurance,  nature  of,  514. 
how  they  differ  from  warranties,  499,  515. 
different  kinds  of,  515. 

at  what  time  thejr  must  have  been  made,  515. 
when  admissible  in  evidence,  515. 
effect  of,  on  policy,  515. 

made  to  first  underwriter  considered  to  be  made  to  all,  515,  516. 
cUiier,  if  made  to  intermediate  underwriters,  516. 
where  there  is  fraud,  516,  516,  n.  (n). 

moral  fraud  not  necessary  in  order  to  invalidate  contract,  516, 
516,  n.  (n). 


856  INDEX. 

BEPBESENTATIONB— «on<tnu«i2. 

How  far  tepreeentations  mxiBt  be  complied  with,  517. 
subetantial  compliance  suffident,  517. 
where  non-compliance  owing  to  circmnstances  oyer  which 

sored  had  no  control,  518. 
where  they  may  be  extended  by  implication,  518. 
where  they  relate  to  future  eyents,  518,  519. 
where  they  are  of  intention,  or  belief  of  assured,  519. 
When  representations  are  material  to  mk,  519. 
materiality  of,  how  determined,  519. 
underwriter  must  have  acted  on  faith  of,  519. 
positive  importance  not  material  if  they  have  affected  uiid^'- 
writer,  519. 

EBPUTED  OWNEESHTP.    See  Bankruptcy. 

doctrine  of  not  regarded  where  ships  mortgaged  to  registered  mort- 
gage, 59. 

BESALE,  effect  of,  on  stoppage  in  tranaiiu,  423. 

EESPONDENTIA,  561,  561,  n.  (c). 

EESTEAINT, 

action  of,  102, 103. 

practice  as  to  giving  bail  for  safe  return  in,  103,  n.  (a). 

EESTRAINT  OP  PRINCES, 

exception  of  in  charter-parties,  351, 352. 
in  policies  of  insurance,  488, 489. 

BETUEN  OP  PEEMIUM,  555—559.    See  Insurance. 

EETUENS.    See  Account  of  Crew— Alien— Passenger  Lists. 

BEYOLT,  offence  of  making,  against  master,  147,  148. 

BEWAEDS, 

for  life  salvage,  by  Board  of  Trade,  C44. 

to  seamen  kiued  or  wounded  in  fight,  222,  n.  (a?). 

BIOE,  not  within  word  '*  com"  in  memorandum  of  policy,  492. 

BISK.    £(ee  Insurance. 

when  it  attaches  under  policy  of  insurance,  441,  442,  464,  555. 

BISKS  OP  BOATS,  exclusion  of,  exception  as  to,  in  bill  of  lading,  354. 

BIVEE  NAVIGATION, 

ships  employed  in,  exempt  from  marking  of  deck  and  load  lines,  13» 

13,  n.  (/),  30,  n.  (Jfc). 
from  provisions  as  to  unsafe  ships,  30,  n.  (k), 

MVEBS. 

rules  for  preventing  collision  in.  See  Collision — Navigation  Bui<E8. 
nature  of  pilotage  m  certain,  250,  n.  (q), 

BOBBEBS, 

liability  of  shipowners  for  loss  of  goods  by,  76,  77, 79,  80,  353. 
not  wimin  exception  of  Queen^e  enemiee,  350,  351. 

BOBBEBY, 

of  bullion,  &c.,  non-liability  of  shipowner  for,  79, 80. 
of  precious  stones,  non-liability  of  shipowner  for,  79,  80. 
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BOYAIj  fish,  salvage  on  capture  of,  on  coasts  of  United  Kingdom,  652. 

ROYAL  NAVAL  EESEEVE.    See  Naval  Eeserve. 

RUNNERS.    See  Emigrant  Runners. 

RUNNING  AWAY  WITH  SHIP,  offences  of,  U7,  148. 

RUSSIA,  Order  in  Ooimcil  as  to  tonnage  of  ships  of,  10,  10,  n.  (6). 


SAFE  PORT,  320,  320,  n.  (/). 

SAFETY.    See  Boats— Distress  Sign.vls— Navigation  Rules— Pas- 
senger Ships— Passenger  Steamsuips— Rafts — Safety  Valve. 
of  ship  on  a  given  day,  warranty  of,  500.    See  Warranties. 
to  what  ships  provisions  of  M.  S.  Act,  1854,  as  to,  apply,  698,  n.  (a). 

SAFETY  VALVE, 

on  what  ships  obligatory^,  701,  705,  n.  (w). 

penalty  against  placing  improper  weignts  on,  701,  n.  (l). 

statement  as  to,  m  surveyor's  declarations,  705,  705,  n.  (t&). 

SAILING  ORDERS, 

must  be  obtained  on  joining  convoy,  504. 
what  excuses  the  obtaining  of,  504. 

SAILINO  RULES.    See  Collision— Navigation  Rules. 

SAILORS'  HOMES, 

appointment  of  office  in,  as  mercantile  marine  office,  176. 
appointment  of  superintendent  of,  as  superintendent,  176. 
sites  for,  grant  of,  with  consent  of  Secretary  of  State,  247. 

SAINT  LAWRENCE,  GULF  OF,  smaU  ships  employed  in,  3. 

SALE  OF  CARGO  AT  INTERMEDIATE  PORT,  effect  of,  on  freight, 
371. 

SALE  OF  CARGO  BY  MASTER  FOR  REPAIRS,  etc., 
when  master  may  sell,  159,  580. 
effect  of  improper  sale,  580,  581. 
shipowner  must  indemnifjf  owner  of  cargo,  581. 
at  what  price  owner  is  entitled  to  estims^  the  goods,  581,  582. 
measure  of  damage  in  such  cases,  581,  582. 
when  loss  occasioned  by,  is  subject  of  general  average,  432. 

SALE  OF  SHIP.    See  Owners. 

I.  In  Jttdicial  Proceedings, 
By  Courts  there, 

by  Admiralt^r  Division,  40. 

when  British  shipyested  in  unqualified  owners,  47,  48,  108. 
by  other  divisions  of  High  Coiirt  of  Justice,  40,  n.  (c). 
by  competent  Court,  where  ship  mortgaged  on  register,  58. 
wnat  law  governs  sale  of  foreign  ship  nere,  40. 
By  Vice-Admiralty  Court  abroad,  40,  40,  n.  {d),  579. 
By  foreign  courts,  40,  41,  41,  n.  (/),  579. 

question  whether  property  withm  jurisdiction  of  court  competent 

to  seU,  41. 
impeachable  on  ground  of  fraud,  41,  n.  (/). 
effect  on,  where  EngUsh  law  knowingly  disregarded,  41,  n.  (/). 
in  Prize  Court.    See  Foreign  Prize  Court — Prize  Property. 
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8ALE  OF  SBIP'-eontinwd. 

n.  Bt  Private  Pebsons  oenebally.    See  Bills  of  Sale. 
no  market  overt  for  sale  of,  40,  54,  n.  (a). 
what  essentials  required  on,  42. 

whether  bill  of  sale  required  on,  at  common  law,  42. 

now  bill  of  sale  imiversall^  in  tise  on,  42. 

whether  instrument  in  writing  required,  42,  42,  n.  (o). 
after  completion  of,  delivery  should  be  made  to  vendee,  51. 
how  far  impeachable,  unless  accompanied  by  delivery,  51. 
where  ship  at  sea,  deliverv  of  bill  of  sale  vests  title,  51,  n.  (A*), 
in  what  cases  warranty  of  seaworthiness  implied  on,  52. 

not  ordinarily  implied  on,  unless  ship  built  to  order,  52. 
by  master.    See  in/rat  HI. 

wnat  law  governs,  when  foreign  ship  sold  here,  40. 
by  agent,  and  remuneration  of  such  agents,  51,  51,  n.  (f). 

power  of  attorney  for,  revoked  by  death,  51. 

unless  sale  of  British  ship  under  certificate  of  sale,  49. 
or  transfer  under  certificate  of  mortgage,  63. 
by  one  part-owner  not  a  conversion,  102. 

what  evidence  of  conditions  of,  receivable,  43,  n.  {t)j  53,  53,  n.  (u). 
effect  of,  "  with  all  faults,"  53,  n.  (u). 
what  passes  on,  53,  53,  nn.  (u),  (x), 
where  words  **  aU  appendages  and  appurtenances"  used,  53,  53,  n.  (x). 

'*  stores,  tackle,  and  apparel,"  and  like  words,  53,  n.  (x). 

question  of  fact  rather  than  law,  53. 
accrmng  freight  passes  on,  54. 

in  what  case  vendor  boimd  to  disclose  latent  faults,  53,  n.  (u). 
effect  on,  of  bankruptcy  or  execution  against  vendor,  51. 
effect  of,  if  ship  formerly  owned  by  pirates,  65. 
if  ship  captured  by  pirates,  64,  65. 
if  ship  condemned  by  competent  prize  court,  66,  68. 

m.  Bt  Masteb, 
when  master  may  sell  ship,  40,  n.  {d),  158,  578. 

disposal  of  proceeds  by  master  on,  579. 
when  sale  not  justified,  no  title  passes,  579. 
when  foreign  court  decrees  sale,  579. 

effect  of  sale  abroad  valid  by  the  lex  lociy  579. 
ratification  of  improper  sale  by  owner,  579,  580. 

effect  of  acquiescence  by  owner,  579,  579,  n.  {k). 
sale  by  master  cannot  make  partial  loss  total,  580. 

rv.  Where  Ship  has  British  Eegisteb. 
requirements  under  acts  previously  to  1854 ..  43,  n.  (u). 
provisions  of  M.  S.  Acts  as  to,  43. 
Dill  of  sale  imder  seal  must  be  executed,  43,  43,  n.  (t),  n.  (u),  44. 

contents  of,  43,  43,  n.  (u),  44. 
effect  of  ecmitable  contract  for,  18,  n.  (^*),  44,  55,  56. 
entry  of  bul  of  sale  on,  on  register,  45.    See  Begibtry. 

indorsement  of  date  of  entry  on  bill  of  sale,  45,  n.  {y), 
transferee  must  make  declaration  before  he  can  be  registerody  44. 

declaration  by  transferee,  how  made,  44. 
title  by  act  of  law,  45. 

must  be  authenticated  by  declaration,  45,  46. 

if  by  death,  bankruptcy,  marriage,  what  evidence  required,  46. 
priority  of  vendees,  45. 
what  passes  on,  53. 

by  unregistered  bill  of  sale  binding  in  equity,  18,  n.  (A*V  44,  55,  56. 
if  by  means  of  certificate  of  sale  not  rescinded  by  deatn  of  grantor  of 
certificate  before  sale,  49. 


INDEX.  859 

SALE  OF  SBIP^continued. 

rV.  Where  Ship  has  British  'RROiSTEja.— continued, 
pToyisions  for  sale  of  British  ship  vested  in  unqualified  owners,  47,  48, 

108,  109. 
of  ship  mortgaged  by  registered  mortgage,  58. 
if  no  sale,  ship  forfeited,  49,  109. 
court  may  prohibit  any  dealing  with  ship  or  share,  47,  48,  109. 
power  of  Admiralty  Division  to  sell  ship  in  co-ownership  suit,  104. 

SALVAGE.       See  Salvage  Agreements— Salvage  Life— Salvage 
Eeward— Salvage  Service— Salvors. 

SALVAGE  AGREEMENT, 

jurisdiction  of  Courts  to  enforce,  648,  n.  (o),  652,  656,  n.  (o),  673,  674. 
jurisdiction  in  Admiralty  to  set  aside  exorbitant,  fraudulent,  or 

illusory,  647 — 649,  and  notes, 
in  what  cases  jurisdiction  will  be  exercised,  647,  648. 
existence  of,  when  bar  to  recovery  of  salvage  award,  647. 
how  far  master  can  bind  owners  with  respect  to,  648. 
master  has  no  power  to  bind  crew  unless  they  concur,  648,  649. 
provisions  of  M.  S.  Acte  as  to,  648,  649. 

effect  of  such  provisions  in  Admiralty,  648,  649. 
sale  or  assignment  of  salvage  under,  when  void,  649,  649,  n.  (u). 
stipulations  in  agreement  with  crew  as  to,  invalid,  648,  649. 
unless  ship  employed  on  salvage  service,  648,  649. 

SALVAGE  APPRAISEMENT,  658,  659,  n.  {d). 

SALVAGE  BONDS, 

given  to  receiver  of  wreck,  656,  656,  n.  (o). 

given  in  Vice-Admiralty  Courts,  or  consulate  abroad,  672,  673. 

such  bonds  exempt  from  stamp  duty,  673,  673,  n.  (r). 
jurisdiction  to  enforce,  656,  n.  (o). 

SALVAGE  COMMISSIONERS  IN  CINQUE  PORTS, 
appjointment  and  jurisdiction  of,  669,  669,  n.  (6),  670. 
jurisdiction  of,  whether  concurrent  with  that  of  justices,  670,  n.  (g), 

preserved  and  not  affected  by  M.  S.  Acts,  669. 

concurrent  with  Admiralty  Division  and    Cinque  Porte  Ad- 
miralty Court,  668,  670,  n.  {g). 
appeal  from,  to  Admiralty  Division  or  Cinque  Porte  Admiralty,  670. 

admission  of  fresh  evidence  on  appeal  from,  670,  n.  (/). 
boundaries  of  Cinque  Porte  in  salvage  cases  before,  669,  n.  (6). 
duty  of,  to  release  ship  on  bail  where  appeal  made,  670. 

SALVAGE  LIFE.    See  Salvage  Reward,  IV. 

formerly  rewarded  only  where  property  also  salved,  642. 
provisions  of  Acts  respecting,  before  1854 . .  642. 
righte  of  salvors  in  cases  of,  under  M.  S.  Acte,  613,  644. 

under  Admiralty  Court  Act,  644. 

under  Orders  in  Coimcil  under  M.  S.  Act,  1862 . .  •  644,  645, 
645,  n.  (o). 
priority  of  claims  of  salvors  in  cases  of,  644. 
importance  attached  to  claims  of  salvors  in  cases  of,  645. 
application  of  provisions  as  to,  in  Admiralty,  645. 
recent  cases,  645. 

Sassengers  included  in  provisions  as  to,  643,  n,  (t). 
ability  to  pay,  only  enforceable  against  property  salved,  644,  n.  (k), 
owners  of  cargo  salved  liable  to  contribute  to,  644,  n.  (k). 
when  rewards  in  cases  of,  paid  out  of  mercantile  marine  fund,  644. 
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SALVAGE  BEWARD.    See  Index,  Vol  IT. 

I.  Amount  Awarded  and  Afpobtionment  of, 
rateable  oontiibution  to,  of  all  property  salved,  633,  n.  Ty). 
general  rvles  as  to  amount  awarded,  659,  660,  663,  n.  (Q. 
mstractions  issued  by  Board  of  Trade,  660,  n.  {g),  662,  n.  (q), 
amount  of  in  cases  of  derelict,  660 — 662. 

in  cases  of  recapture,-  642,  n.  (6),  659,  n.  (e). 
importance  attributed  to  use  of  steam  power,  662,  662,  n.  ($)• 
reluctance  of  Court  of  Appeal  interfere  with  award,  662. 
instances  where  Court  oi  Appeal  has  interfered,  662,  n.  («). 

where  it  has  not,  662,  n.  («). 
effect  of  misconduct  or  negligence  of  salvors,  665, 666. 

of  waiver  of  salvage  award,  665. 
when  forfeiture  of  claim  to,  if  property  not  delivered  to  rec6iyer»  666, 

666,  n.  (e). 
amount  awarded  when  service  by  Queen's  ships,  671,  672. 
statutory  regulations  with  respect  to,  672. 
when  assistance  given  incidental  to  general  duty,  671,  672. 
remuneration  to  coastguard  for  watcning  properfy,  667,  668,  n.  (9). 
Apportionment  of, 
instructions  of  Board  of  Trade  as  to  apportionment  of,  663,  n.  (<)• 
where  claim  under  200/.  by  receiver  of  wreck,  665. 
where  claim  under  300^,  or  value  under  1,000/.,  663,  664. 
in  other  as  well  as  above  cases,  663. 

apportionment  of,  by  Court  of  Appeal  on  appeal,  663,  n.  (<). 
no  action  for  at  common  law,  663,  n.  (t). 
allotment  to  part  of  crew  not  actually  engaged,  666. 

to  owners  of  steamships,  662,  663,  n.  (t),  667,  n.  (/). 

to  owners  of  boats,  &c.,  666,  667. 

to  first  salvors,  666. 

n.  COMPENSATTON  B^COYEBABLE  AS. 

where  improper  use  of  distress  signals,  641. 
expenses  of  rendering  salvage  service,  644,  651,  n.  (;i). 
m.  ABAia>oirK£irr  of.  Lien  for. 
where  salvage  bond  given  to  Queen's  ships,  673. 
where  voluntary  security  ffiven,  673,  674. 
where  vessels  employed  solely  in  salvage  services,  648. 
in  all  other  cases  inoperative,  197,  648,  649,  649,  n.  (u). 
rV.  Bights  to  and  Bemedies  for, 
Qeneraixy. 
possessory  lien,  650. 

maritime  lien  enforceable  in  admiralty,  86,  652. 
action  in  Queen's  Bench  Division,  650. 
action  in  Admiralty  Division,  651. 
cause  in*  Admiralty  Court  of  Cinque  Forts,  668,  669. 
action  in  Scotch  or  Irish  Courts,  671. 
action  in  Admiralty  County  Courts,  653,  664. 
cause  in  Vice- Admiralty  Court  abroad,  671,  671,  n.  {J), 
proceedings  before  justices,  651,  653,  657. 

before  the  salvage  commissioners,  669,  670. 
Btatutory  Provisions. 
where  life  services  and  ship  foreign,  644,  645. 

and  ship  Prussian,  645,  n.  (o). 
in  British  waters  and  ship  foreign,  644. 
and  ship  British,  643,  644. 
where  life  claims  in  Vice- Admiralty  Courts,  671. 

in  Irish  or  Scotch  Courts,  671. 
where  property  salved, 

in  British  waters,  643,  652,  654,  657. 
on  high  seas,  &c.,  652,  668,  671. 
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SALVAGE  EEWAED— con«ntic(l. 

Statutory  Provisions — caniinued. 

where  property  salved — continued, 

under  1,000/.,  or  claim  under  300/.,  653,  664. 
or  above  that  limit  by  agreement,  653. 
where  salvage  bond  given,  656,  n.  (o),  672,  673. 

agreement  for  security  made,  673,  674. 
priority  of  salvors,  where  claim  life  salvage  claim,  644. 
abandonment  of,  void,  197,  648,  649. 

unless  ship  employed  in  salvage  services,  197,  648. 
where  cases  anse  withm  jurisdiction  of  Cinque  Ports,  667,  668,  670. 

elsewhere  where  property  under  1,000/.,  653,  654,  657. 

or  claim  under  200/.,  653,  654,  657. 

procedure  and  appeals  in  such  cases,  655,  657. 
detention  and  sale  of  salved  property  by  receiver,  655,  656. 
provisions  in  cases  of  prize  salvage,  642,  642,  n.  (6).    See  Prize. 
m  what  cases  institution  of  proc^dings  by  owner,  655,  655,  n.  (f). 
rewards  for  Hfe  service,  where  salved  property  insufficient,  644. 
no  award  for  services  of  queen's  ships  or  stores,  672. 
where  services  rendered  by  officers  and  crew  of  queen's  ships,  672. 
where  salvage  services  by  Queen's  ships  abroad,  672. 
where  volimtary  agreements  given  on  abandonment  of  lien,  673, 674. 
duties  of  receivers  of  wreck  in  matters  of  salvage,  655,  656,  65S. 

rV.  Jurisdiction  of  Admiralty  Division  and  other  Courts. 
Jurisdiction  of  Admiralty  Division,  651,  651,  n.  {p),  652,  658,  663. 

to  enforce  salva^^  l>onds  and  agreements,  656,  n.  (o),  673. 

in  all  cases  of  suvage,  however  small  claim  or  property,  652, 658. 
except  where  vessel  salved  used  for  national  purposes,  622. 

in  cases  where  title  involved,  652. 

though  maritime  Hen  abandoned,  652. 

to  apportion  salvage,  663. 

junsoiotion  in  cases  where  royal  fish  captured  on  coasts,  652. 

ranking  of  maritime  lien  for  salvaee,  653,  653,  n.  (y). 
junsdiction  of  Admiralty  County  Courts,  653,  664. 

to  apportion  salvage,  663. 
jurisdiction  of  Admiralty  Court  of  Cinque  Ports,  668,  668,  n.  (u),  669. 

appeal  from  decision  of,  668,  n.  (u). 
jurisdiction  of  Cinque  Ports  Salvage  Commissioners,  669,  670. 

appeal  from  decision  of,  670. 
jurisdiction  of  Scotch  and  Irish  Courts,  671. 
jurisdiction  of  Vice- Admiralty  Courts  abroad,  671. 
jurisdiction  of  magistrates  under  M.  S.  Act,  1854 . .  654. 

powers  of  magistrates  as  to  assessors  and  umpire,  655. 

time  of  making  award,  655,  n.  (/ ). 

provisions  as  to  expenses  and  costs,  655. 

appeals  from  decision  of  magistrates,  655,  655,  n.  (/). 
procedure  on  such  appeals,  655. 
extension  of  jurisdiction  of  magistrates  under  M.  S.  Act,  1862. .  657. 
jurisdiction  of  County  Court  judges  under  M.  S.  Act,  1862 . .  657. 

SALVAGE  SERVICE, 
what  it  is,  637. 

general  nature  of  service,  637,  638. 
must  be  extraordinary,  6i37,  638. 
there  must  be  skill,  enterprise  and  risk,  637, 638. 
must  be  beneficial,  640. 

when  service  by  steamer  under  towage  contract  amounts  to,  638, 
638,  n.  (A;). 
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SALVAGE  SERVICE— aMi«ntt€d. 

in  case  of  transhipment  of  cargo,  wheni  &c.,  639. 
instances  of,  638—640. 
giyinff  adyioe,  639. 

uoueh  efforts  taken  alone  imsaccessfal,  640,  640,  n.  (y). 

supplying  men  from  crew,  639,  639,  n.  (o). 

towing  away  from  fire,  640. 

settine  salvors  in  motion,  640. 

claim  DY  ship's  agent,  640,  n.  U), 

cases  wnere  property  finally  salved  by  other  salvorSy  640. 

services  on  lana  in  connection  with  assistance  at  66a,  640. 

cases  of  re-capture,  65,  n.  (0,  642,  659.  n.  (c). 

where  human  life  preserved,  642 — 645.    See  Lite  Sai.vage— 
Peesebvatiox  of  Human  Life. 
service  in  nature  of,  where  improper  use  of  distress  signals,  641. 
persons  rendering.    See  Salvors. 

remuneration  for.    See  Salvage  Eeward — ^Life  Salvage. 
expenses  of  rendexing,  recoverable  in  salvage  suit,  651,  n.  (p). 

Senalty  on  qualified  pilot  guilty  of  corrupt  practices  as  to,  269. 
uty  of  master  after  collision  to  render,  629. 

SALVED  PEOPEETY.    See  Wreck— Ships  in  Distress. 

SALVOES, 

I.  Ik  qekeral, 
rights  of,  to  salvage  reward.    See  Salvage  Eeward — Salvage 
Service. 
to  exclusive  possession  of  derelict,  650,  n.  (/). 
services  of.    See  Life  Salvage— Salvage  Service. 
duly  of,  finding  wreck  in  United  Kin^om,  666,  677. 
abandonment  or  assignment  of,  when  invalid,  648,  648  n.  (a),  649. 
unless  salving  vessels  solely  employed  in  salva^  service,  648. 
provision  as  to  seamen  and  petty  officers  of  Queen's  snips  and  marines, 

649,  n.  (m). 
effect  of  misconduct  or  negligence  of,  665,  666. 
effect  of  waiver  of  claims  of,  665. 

n.  Who  mat  claim  as, 
generally,  637. 

when  person  who  has  transhipjjed  cargo  may  claim,  639. 
whether  Lloyd's  agent  may  claim,  639,  n.  (m). 
whether  ship's  agent  may,  640,  n.  (a),  650. 

owners  and  crew  of  vessel  supplying  hands  to  vessel  in  distress^  639. 
when  crew  of  ship  in  distress  may  claim,  645,  645,  n.  (a),  646. 
pilots,  267,  646,  647. 
passengers,  647,  693. 
charterers  and  _pro  Mc  vice  owners,  647. 
persons  who  act  under  a  contract,  647. 

in  what  cases  salvage  agreements  with,  set  side,  647 — 649. 

provisions  of  M.  S.  Acts  respecting,  197,  648,  649. 
effect  of  custom  not  to  claim  as,  649,  649,  n.  (sc). 
persons  entitled  as,  where  salving  and  salved  ship  belong  to  same 
owners,  649. 

where  cargo  in  ship  salved  belongs  to  third  parties,  649. 

where  salving  ship  chartered  to  owners  of  salved  ship,  650. 
when  ships  sail  as  consorts,  649. 
when  officers  and  crew  of  Queen's  ships  may  claim  as,  671,  672. 

SAVING  BANKS, 

I.  In  general. 
allotanent  of  wages  to,  valid,  218. 
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SAYINGS  BANEB—conUnued. 

n.  Seamen's. 
former  eBtablishment  of,  234. 
re-establishment  of,  in  London  and  outports,  234,  234,  n.  (r). 

duties  of  Board  of  Trade  as  to,  234. 

duties  of  mercantile  marine  superintendent  respecting,  176,  234. 
amount  of  interest  allowed  by,  234,  n.  (r). 
offences  as  to,  234,  n.  ( p). 
limit  of  deposits  in,  and  Dusiness  at,  234. 

SCALE.    See  Boats— Dietary  Scale. 

SCIENTIFIC  EEFEBEES,  35. 

SCOTLAND, 

jurisdiction  of  existing  courts  in.    See  CoTJRT  OF  Session — Sheriff. 
Admiralty  Court  of  Scotiand,  jurisdiction  of,  transferred  to  Court  of 


pile 
pro< 

SCREENS  for  side  lights,  589,  589,  n.  (0- 

SCBEW  PROPELLERS,  when  held  necessaries  for  steamers,  99,  n.  (r). 

SCURVY,  proyisions  for  prevention  of,  205,  205,  n.  (6). 

SEA  FISH  AND  SEA  FISHERIES.    See  Index,  VoL  IT. 

SEA  FISHERY  OFFICERS.    See  Index,  Vol  11. 

SEA-FISHING  VESSELS. 

I.  On  High  Seas  and  elsewhere. 
lights  to  be  carried  by,  593—596. 

agreements  by  crews  of,  for  wages  by  share  of  profits,  196,  n.  {d). 
what  sections  of  M.  S.  Acts  as  to  master  and  crew  apply  to,  186, 

186,  n.  (as),  195,  n.  (m),  197,  201,  n.  (p). 
need  not  enter  statement  as  to  deck  and  load  line  in  agreement,  197. 

n.  In  Seas  ADJOiNiNa  British  Islands. 

1.  Generally.    See  Index,  VoL  II. 
lights  to  oe  carried  by,  590,  593,  596. 

nets  and  stores  belonging  to,  wreck  within  M.  S.  Acts,  644,  n.  (/). 

2.  Belonging  to  British  suBjects. 

registry  and  official  papers  of,  unless  exempt,  4. 

Oraers  in  Council  as  to  reeishution,  lettering,  &c.,  4. 

not  marked  with  name  ana  port  under  M.  S.  Acts,  13. 

how  marked,  4,  4,  n.  {g). 

what  vessels  exempt  from  regulations.    See  Index,  Vol.  II. 

detention,  &c.  of  vessels  reqmring  registry  not  registered,  4. 

detention,  &c.  of  vessels,  if  officifu  papers  not  on  boiurd,  4. 

m.  In  English  Channel.    See  eupra,  I.  and  n. 

SEA  INSURANCE.    See  Insurance. 

SEA  'LETTER,  what  it  is  and  when  carried,  143. 

SEA  PERILS, 

liability  of  shipowner  to  charterer  for  loss  by,  353 — 356. 

loss  of  ship  insured  by,  480 — 483.    See  Perils  insured  against,  &c. 

no  average  contribution  in  respect  of  loss  from,  427. 

SEAL  FISHERY  (GREENLAND).    See  Index,  Vol.  11. 
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SEAMEN.    £I^Obew. 

meaning  of,  in  M.  S.  Acts,  162,  n.  (a). 
charitable  corporations  for  reUef  of,  246 — 247. 

SEAMEN'S  HOSPITAL  SOCIETY,  246. 

SEABOn,  BIGHT  OF,  resisting,  breach  of  warranty  of  nentraJity,  503. 

8EABCH  WABEANT,  for  concealed  wreck.    Bee  Index,  Vol.  II. 

SEAWOBTHINESS.    Sec  Unsafe  Ships— Wabranty—Wabbanties 
ON  Insubance. 
not  warranted  on  simple  sale  of  ship,  52. 

exception  where  ship  built  to  order,  52. 
whether  ship  seaworthy  although  crew  not  properly  hired,  75,  n.  (r). 
duty  of  owner  where  ship  becomes  unseaworthy  after  oommenoemeDt 

of  Yoyage,  74. 
warranty  of,  now  implied  in  contract  of  sea  service,  197,  198. 

but  not  at  common  law,  188,  n.  (c^. 
when  condition  precedent  to  freight,  &c.,  73,  n.  (Oi  302,  303,  311. 
implied  warranty  of,  in  contract  of  affrei^htinent,  73,  311. 
what  is  within  warranty  of ,  on  policy  of  insuranoe,  510 — 513. 
warranty  of,  where  policy  voyage  policy,  508. 
none  implied  on  time  pohcy,  513. 
implied  in  yoyage  policy  although  insurance  on  salvage,  ^X3^* 
effect  on  insurance  of  admission  by  insurer  that  euoip  seaworthy, 

510,  n.  (u). 
in  cases  of  insurance,  is  relative  to  character  of  yessel,  510,  511. 
and  nature  of  voyage,  510,  511. 

SECEETABY  OF  STATE.    Bee  Index,  Vol  IL 

approval  by,  of  colonial  certificates  of  registry,  20,  n.  («). 

duties  of,  under  Foreign  Enlistment  Act,  69. 

consent  of,  to  appropriation  of  sites  for  sailors'  homes,  247. 

to  appoint  rota  oi  juistices  to  decide  salvage  disputes,  657. 

scale  of  fees  on  proceedings  before  such  justices,  658,  658,  n.  («)• 

imder  powers  of  Passenger  Acts,  720. 

order  by,  for  lading  of  Government  stores  in  emigrant  ship,  725, 726. 

powers  of,  respectmg  assessors  of  Courts  of  Survey,  34,  n.  (r). 

as  to  assessors  in  shipping  casualty  investigations,  688,  n.  (e). 
consent  of,  to  prosecute  foreigner  under  Territorial  Waters  Act,  19% 
n.  («). 

SECUBITY  FOB  COSTS.    Bee  Costs. 

SENTENCE  of  foreign  Court,  effect  of,  40, 41, 41,  n.  (/),  68,  n.  (a),  505. 

SEBJE ANTS  OF  CINQUE  POBTS,  676,  n.  (c).  Bee  Wbeck,  Bbceivkb  op. 

SEBVICE,  CEBTIFICATES  OF.    Bee  Cbbtificates  of  Sbbvicb. 

SESSION,  COUBT  OF.    Bee  Cottbt  of  Session. 

SET-OFF, 

against  freight,  400. 

in  actions  of  master's  wages,  120, 121, 123. 

in  insurance  cases,  549. 

SETTING  FIBE  TO  SHIP,  147. 

SEEANGHAI,  appointment  of  registrar  of  ships  at,  7,  n.  (|>). 
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SHARES  IN  BRITISH  SHIP, 
division  of,  17, 100. 
not  more  than  sixty-four  persons  may  be  legal  owners  of,  17, 100. 

subject  to  rules  as  to  joint  owners  and  by  transmission,  17, 100. 
who  may  be  beneficially  entitled,  17,  100. 
no  ownership  of  part  of  a  share  to  be  registered,  17. 
proviso  as  to  joint  owners,  17, 100. 

bodies  corporate,  17, 100. 
deemed  stock  under  Trustee  Act,  1850. . .  20,  n.  (q). 

SHELTER.    See  Deck  Shelter— Spaces. 

SHERIFF  IN  ENGLAND, 

inquiry  before,  where  loss  of  life,  &o.    See  Limitation  of  Liabilitt. 
power  of,  to  act  for  receiver  of  wreck.    See  Indexy  Vol.  IL 

SHERIFF  IN  SCOTLAND.     See  Index,  Vol.  IL 

summary  jurisdiction  of,  in  wages  suits,  244,  n.  (e). 
maritime  jurisdiction  of,  genersulv,  671,  n.  (A), 
jurisdiction  of,  to  arrest  foreign  ship  doing  damage,  620. 

SHIP.     See  Beitish   Ship  —  Insueancb  —  Mortgage    op    Ship- 
owners OP  Ship— Sale  op  Ship. 
title  to,  jurisdiction  of  Admiralty  Division  as  to,  103, 104. 
definition  of,  in  M.  S.  Acts,  79,  n.  ij),  240,  n.  [t\  587,  n.  (o). 
in  Admiralty  Court  Act,  98,  n.  Q). 
in  Passenger  Acts,  703,  n.  {o). 
her  Majesty's,  672,  n.  (o).    See  Queen's  Ships. 
belonging  to  her  Majesty,  no  salvage  for  services  of,  672, 672,  n.  (o). 
belon^^ing  to  British  subjects.    See  British  Ships. 
boardmg  of,  by  unauthorized  persons.    See  Boarding. 
decked,  what  boats,  &c.  carried  by,  699,  700. 
foreign.    See  Foreign  Ships — ^Passenger  Ships. 
foreign  national,  not  treated  as  pirates,  65. 
forei^-going,  meaning  of,  in  M.  S.  Acts,  199. 
forfeiture  of.    See  Forfeiture. 
fraudulently  obtaining  charge  of,  how  punished,  270. 
home  trade,  meaning  of,  in  M.  S.  Acts,  201. 
marks  on.    See  Draught  of  Water— Marks. 
nationality  of.     See  Nationalty. 
owner  of.    See  Owner  of  Ships. 
pcusenger.    See  Passenger  Ships. 
plundering,  how  punished,  147,  679. 
registry  of.    See  Eegistry— Sea-Fishino  Vessel. 
setting  fire  to,  or  otherwise  destroying,  felony,  147. 
stowawavs  in,  how  pimished,  738,  738,  n.  (y). 
title  to  British,  by  sale,  43,  45. 
by  transnussion,  46,  47. 

"  SHIP  OE  SHIPS."    See  Insurance. 

effect  of  insurance  on  goods  shipped  in,  451,  452. 

SHIP'S  AGENT.    See  Agent. 

SHIP'S  ABTIOLES.    Su  Agreement. 

SHIP'S  HUSBAND.    See  Managing  Owner. 
usually  one  part  owner  appointed,  106. 
I'emuneration  of,  106, 106,  n.  (t). 

M.P.  3  K 
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SHIPS  BTJSBANB— continued. 

duty  of,  to  see  to  proper  outfit,  106. 

extent  of  power  oi,  to  bind  other  owners,  105, 107. 

has  no  power  to  insure  shares  of  other  owners,  106. 

or  to  bind  them  to  expenses  of  lawsuit,  106,  107. 

or  to  assign  whole  ship  to  secure  money  advanoedy  106, 107. 
evidence  as  to  appointment  of,  107. 
power  of,  to  convey  seamen,  &c,  on  board  ship,  184. 
nis  right  to  retain  expenses  out  of  freight,  107. 
notice  from,  of  apprenended  loss  of  ship,  139,  n.  (t),  687,  697. 
registration  of,  at  custom  house,  21,  73,  n.  {g),  107,  687,  n.  (c). 

SHIFS  PAPERS.    See  AoBEEiiE3rr  with  Okew— Apphentice's  Ix- 
DENTUREs— Bill  of  He/ilth — Certificate  of  ILsoistry — Sea- 
FisHTNG  Vessel. 
penalty  for  carrying  improper,  27, 134,  n.  (a). 
inspection  of,  by  authonzed  persons,  143. 
dehvery  up  of,  on  change  of  master,  144. 
deposit  of,  with  consuhir  and  colonial  officers,  143,  144. 

except  where  ship  employed  in  carrying  passengers,  709. 
what  ou^t  to  be  on  board,  139 — 143. 

certificate  of  registry,  139. 

agreement  with  crew,  139. 

charter-party,  140. 

bills  of  lading  and  manifest,  141. 

log  book,  140. 

official  log  book  under  M.  S.  Act,  1854 . .  140, 142. 

bill  of  health,  143. 

passport  or  sea  letter,  143. 

Mediterranean  pass  (not  now  used),  143. 

copy  of  passenger  certificate  where  ship  passenger  steamer,  708. 
what  vessel  warraiued  neutral,  505. 

SHIPBROEEB, 

sale  of  ships  by,  51. 

charter-parties  usually  effected  by,  289,  n.  (a). 

duties  and  remuneration  of,  by  commission,  51,  51,  n.  (t),  289,  n.  (a]. 

officers  of  customs  not  allowed  to  act  as,  51,  n.  (i). 

authority  of,  to  sell  ship  revoked  by  death,  51. 

unless  authority  given  to,  under  "  certificate  of  sale,"  49. 
not  within  London  Brokers  Acts,  51,  n.  (i). 
commission  to,  on  charter-party,  289,  n.  (a), 
when  liable  as  principal  on  charter-party,  297. 

SHIPBITILDEE.     See  nexk  Title, 

offences  of.    See  Foreign  Enlistment  Act. 

has  no  maritime  lien,  87. 

grant  by,  of  builder's  certificate,  when  obligatory,  19,  42. 

penaltv  on  false  statement  by,  in  such  certificate,  19. 

equitable  mortgage  of  ship  by  deposit  of  certificate  of,  19,  n.  (n). 

SHIPBUILDING  CONTRACT, 

contrary  to  Foreign  Enlistment  Act,  illegal,  68,  69. 

implied  warranty  of  seaworthiness  in,  52. 

when  and  to  whom  property  in  ship  bmlt  under,  passes,  51,  52. 

to  whom  when  work  supermtendea  by  employer,  and  price  paid  by 

instalments,  52. 
in  all  cases  question  depends  on  intention,  52. 

8HIPKEEPEB,  evidence  of  appointment  of,  93. 
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SHIPMENT  OF  GOODS.    See  Cargo. 

when  bill  of  lading  conclusive  evidence  of,  136,  341 — 343. 

SHIPPER.    See  Bill  of  Lading— CAEOo—OHARTER-PAETY—FaBiGHT 
— Freiohteb— Sale  of  Cargo  by  Master. 
right  of,  to  re-demand  goods,  319. 

SHIPPING  BILL,  132. 

SHIPPING  CASUALTY, 
defined,  688. 

report  of,  by  Board  of  Trade  inspector,  686,  691. 
in  what  cases  report  of,  by  owner,  &c.,  687,  (597 . 
inquiry  into,  or  report  on  by  coastguard,  customs  officers,  &c.,  686. 
depositions  of  witnesses  from  ship  in  distress  through,  676,  n.  (/). 
copies  thereof  sent  to  Board  of  Trade  and  Lloyd's,  676,  n.  (/), 
formal  investigation  into.     See  next  Title, 

SHIPPING  CASUALTY  INVESTIGATIONS, 

I.  In  United  Kingdom, 
institution  of,  by  coastguard  or  customs  officers,  &c.,  686,  687. 

by  Board  of  Trade,  686,  687,  690. 
jurisdiction  of  justices  to  hold,  116, 116,  n.(u),  686,  687,  687,  n.  (a), 
of  stipendiary  magistrate,  686,  687,  687,  n.  (a),  690. 
of  wreck  commissioner,  116,  n.  (u),  687,  688,  690. 
locality  where  held  ordered  by  Board  of  Trade,  688,  689. 

in  what  building,  &c.  held,  689,  n.  (g), 
procedure  as  to,  and  costs  on,  688, 688,  n.  (e),  n.  (/). 
assessors  to  assist  at,  688,  n.  (e). 

rules  and  orders  respecting  such  assessors,  688,  688,  n.  (/). 
expenses  of  witnesses  at,  688,  n.  (/). 

provisions  for  inquiries  in  cases  of,  in  Scotland,  687,  n.  (6). 
power  on,  to  deal  with  Board  of  Trade  certificates,  116,  n.  (t*),  689. 
similar  power  where  colonial  certificates  recognized,  6iB9,  690. 
opportunity  of  defence  given  to  person  charged  on,  689,  n.  {k), 
deuvory  of  certificate  to  court,  if  certificate  dealt  with,  689,  n.  {k). 
assessor  to  concur  where  certificate  dealt  with,  689,  n.  (A;), 
report  of  Court  to  Board  of  Trade,  116,  n.  (tt),  689,  n.  (k), 

power  of  Board  to  shorten  suspension  or  return  certincate,  1 16. 
appeals  and  rehearings  of,  117,  118,  690,  691. 
practice  rules  for  such  appeals  and  rehearings,  118,  n.  {y),  691,  n.  (o). 

n.  Abroad, 
by  naval  Court,  191,  691.    See  Naval  Coitrt. 
appeals  and  rehearings  in  such  cases,  690,  691. 

SHIPPING  DUES.    See  Index,  Vol.  11. 
differential,  abolition  of,  29,  n.  (/). 
on  foreign  coasters,  29,  n.  {j).    See  Foreign  Coasters. 

SHIPPING  MASTEES, 

In  United  Kingdom. 

See  Meroantils  Marine  Superintendents. 

In  Colonies, 

certificate  of  discharge  by,  211,  212. 

enga^ment  of  seamen  bv,  202. 

deposit  of  agreement  with  crew,  &c.,  with,  144,  700. 

SHIPPING  OFFICES.    See  Mercantile  Marine  Offices. 
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SHIPWRECK.    See  Wreck. 

SHIPWEIGHT.    See  Material  Man— Necessaries. 
when  he  has  equitable  lien,  97. 
poaaeesory  lien  of,  96. 
maritime  lien  of,  in  what  cases,  85,  86. 

SHORT  ALLOWANCE  OF  PROVISIONS  AND  WATER,  compensation 
for,  :^04. 

SHORT  DELIVERY  OP  CARGO,  effect  of,  on  freight,  378,  379. 

SICKNESS  OF  SEAMEN.    See  Health— Illness. 
effect  of,  on  wages,  221. 
when  owners  liable  for  expenses  caused  by,  208,  209. 

SIGNALS, 

of  distress.    See  Distress  Signals. 

in  fog.    See  (JoLLisiox. 

compensation  for,  204. 

night,  supply  of,  on  emigrant  passenger  ships,  724. 

pi£>t,  250.    See  Pilot  Signal. 

private  night,  145,  641. 

quarantine,  145,  588,  n.  (g). 

SINGAPORE,  registrar  of  ships  at,  7,  7,  n.  (o). 

SINGLE  AND  DOUBLE  VOYAGES,  373.    See  Freight. 

SLIPS, 

usually  initialed  by  imderwriters  before  execution  of  policy,  449. 
effect  of,  when  unstamped,  449,  450. 
if  unstamped,  not  legally  binding,  450. 

SMUGK3-LING,  damage  caused  to  owner  by,  deducted  from  wages,  183. 

SOUTH  AUSTRALIA,  colonial  certificates  of  competency  in,  114,  689, 
690,  690,  n.  {I). 

SOUTH  SEA  ISLANDERS,  provisions  against  leaving  destitute  in  United 
Kingdom,  216. 

SOUTHERN  WHALE  FISHERY, 

forms  of  agreement  with  crews  of,  197,  n.  {g\  199. 
provisions  as  to  payment  of  wages  of  seamen  in,  230. 

SPACE.    See  Crew  Space. 

sleeping  space  that  must  be  allowed  to  seamen,  210. 
that  must  De  allowed  to  passengers  in  emigrant  ships,  720 — 722. 
that  must  be  left  between  decks  of  such  smps,  722,  724. 
that  must  be  left  on  deck  of  such  ships,  722,  724. 

SPAIN,  Order  in  Council  as  to  tonnage  of  ships  of,  10,  10,  n.  (5). 

SPECIAL  CASE,  where  proceedings  under  M.  S.  Acts,  189,  n.  (Jb). 

SPECIFICATION,  when  required  by  customs,  133,  n.  (y). 

SPIRITS, 

prohibition  of  sale  of,  by  pilot,  269. 

not  to  be  sold  to  passenger  of  **  emigrant  passenger  ships,"  735. 
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STAMP  DUTIES.    See  Index,  Vol.  11. 
on  charter-parties,  290. 
on  bills  of  lading,  339. 
on  insurances,  447,  447,  n.  (n),  448,  449. 
exemptions  from, 

guarantee  for  performance  of  charter- party,  290,  n.  (b). 

whether  on  bottomry  or  respondentia  bonds,  563,  n.  (/). 

apprentices'  indentures  to  sea  service,  165. 

mercantile  marine  superintendent's  award,  231. 

bill  of  sale  or  assignment  of  ship,  42. 

salvage  bonds,  &c.,  673,  n.  (r). 

passenger  ship's  bond,  730,  n.  (d), 

passage  broker's  bond,  717,  n.  \p). 

passenffer  contract  tickets,  716,  n.  (n). 

pilot's  bond,  274,  n.  {t). 

STANDING  BY  AFTEB  COLLISION, 
duty  of  master  as  to,  138,  474,  475,  629. 
breach  of  duly  as  to,  a  misdemeanor,  138,  629. 
and  cause  of  dealing  with  certificate,  138,  629. 

BTATUTE  ADULT,  meaning  of  in  Passenger  Acts,  699,  n.  (d),  712. 

STATUTES.     See  Index,  Vol.  II. 

Bill  of  Lading  Act  (18  &  19  Vict.  c.  Ill),  effect  of,  411,  343, 345. 

M.  S.  Act,  1862,  effect  of,  on  shipowner's  lien,  395. 

Bailways  Clauses  Act,  1863  (26  &  27  Vict.  c.  92),  effect  of,  358,  695. 

STAY  OP  ACTIONS,  where  limitation  of  liability  proceedings,  84. 

STEAM  POWEE,  use  of,  in  oases  of  salvage,  material  element  in  service, 
662,  662,  n.  {q). 

STEAMSHIPS, 

calculation  of  tonnage  of.    See  Enoinb  Boom  Spaces^-Tonnaoe. 
carrying  passengers.    See  PASSENCteR  Steamships. 
report  on  nuU  or  machinery  of,  and  inspection  of,  705. 
equipment  of,  with  boats  and  life-buoys,  &c.,  690,  700,  701,  705. 

with  fire-hose,  unless  stea^-tug,  701. 

Provisions  as  to  safety  valves  of,  701,  701,  n.  (/). 
ffhts  and  fog  signals  of.    See  CoLLisiON—NAViaATioN  Bttles. 
when  certificated  master  required,  certificated  engineer  carried,  114. 

5«c  Ceetipicates  of  Competency  aio)  Sebvicb. 
examination  of  master  and  mate  as  to  practical  knowledge  of,  114. 
report  of  accidents  to,  or  caused  by,  139,  687,  n.  (c). 

STEEEING  AND  SAILING  EULES,  598—606.    See  Collision. 

STEVADOEE, 

derivation  of,  135,  n.  (/). 

when  master  liable  for  n^ligence  of,  135,  318. 

when  not,  135,  318. 
shipowner  not  liable  for  default  of  servant  of,  77,  n.  (a). 
liability  of  owners  where  appointment  of,  by  charterer,  318,  319. 

STEWARD, 

right  of,  to  sue  in  admiralty  for  wages,  241,  n.  (k). 
passengers',  when  required  in  emigrant  passenger  ship,  727. 

STEWARDESS,  right  of,  to  sue  in  admiralty  fpr  images,  241,  n.  (it], 
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STIFFENINa  OBDEB,  what  it  is,  and  when  granted  by  ctiBioma,  132. 

SnPENDIAEY  MAGISTRATE, 
juiisdiction  of, 

to  hold  or  assist  at  Board  of  Trade  inquiry,  116,  n.  (u). 
to  hold  shipping  casualty  inquiries,  116,  n.  (u),  687,  n.  (a), 
under  M.  8.  Acts  genendly,  190. 
in  salrage  disputes,  657. 

STIPULATIONS,  character  of,  determined  by  substance  of  contract,  308. 

STOCK.    See  Shabes. 

■ 

STONE-LADEN  SHIPS,  when  exempt  from  pilotage,  261,  278.  ' 

STOP  FOB  FBEIOHT,  397—400.  i 

STOPPAGE  IN  TRANSITU, 

In  oenebai*. 
wherein  right  consists,  4! 4. 
effect  of,  on  contract  of  sale,  414. 
what  kind  of  insolyency  gives  right  to,  414,  n.  (A). 
continuance  of  right  of,  414. 
how  long  transit  continues  generally,  414. 
general  effect  on,  of  deliyory  to  a  carrier,  415,  416. 
effect  on  right  of  interference  with  carrier  bv  yendee,  416. 
effect  of  deuvery  at  warehouse  used  by  yendee,  417. 

of  acts  of  ownership  done  by  yendee,  417. 

of  delivery  to  yendee  by  mistake,  418,  n.  (5). 

of  delivery  on  board  vendee's  own  ship,  418,  419. 

of  sale  of  goods  in  warehouse,  420. 

when  agent  acknowledges  the  vendee's  title,  420. 

of  giving  a  delivery  order,  420,  420,  n.  (n),  421. 

of  transfer  of  delivery  order,  422. 

of  indorsement  of  bill  of  lading,  344, 421. 

of  pledging  bill  of  lading,  422. 

of  countermand  of  delivery,  422. 

of  right  to  refuse  to  allow  trantiiva  to  begin,  423. 

of  part,  payment  and  part  delivery,  423. 

of  a  re-sale,  423. 

of  a  lien  against  consignee,  423. 
Bill  of  Lading  Act  does  not  affect,  421, 422. 

passing  of  property  under  bill  of  lading  no  test  as  to,  421,  n.  (r). 

ExEBasE  OF  Bight  of  Stoppage. 
who  may  exercise  rijp;ht,  423. 
must  be  on  behalf  of  vendor,  423. 
ratification  of,  424. 
how  it  should  be  exercised,  424. 
remedy  afforded  by  Interpleader  Act  in  cases  of,  425. 

STOBES.    See  Medicines— Provisions. 

ship  to  be  seaworthy  must  be  supplied  with,  73.  ' 

embezzlement  of,  how  punished,  183,  198,  218,  230. 

Queen's,  no  claim  for  use  of,  for  salvage  service,  672.  i 

naval  and  military,  carriage  of,  in  passenger  ships,  725,  726.  / 

ships',  salvage  of,  in  or  near  the  Humber,  680,  n.  (<)• 

do  not  contribute  to  general  average,  431.  ^ 

STOBES  CONTENT,  when  required  by  customs,  132^ 
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STOWAGE  OF  GOODS, 

duty  of  owners  as  to,  76,  318. 

of  master  as  to,  135, 136, 318. 
liability  for  bad,  135,  136,  318,  357,  358. 

STOWAWAYS, 

subject  to  provisions  as  to  discipline,  186. 
how  punisned,  733, 738,  n.  (y). 

STRAITS  SETTLEMENTS.    See  Index,  Vol,  IL 
appointment  of  registrar  of  ships  in,  7,  7,  n.  (o). 

STEANDING, 

within  memorandum  of  policy,  495,  496. 
what  amounts  to,  496,  497. 

general  ayera^  payable  when  stranding  voluntary,  429. 
report  to  Trinity  House,  London,  when  vessel  in  charge  of  one  of 
their  pilots  stranded,  276,  n.  (e). 

STURGEON,  salvage  on  capture  of,  near  coasts  of  United  Kingdom,  652. 

SUB-FREIGHTEES,  to  what  extent  owner  has  a  lien  against,  393. 

SUBSCETPTION  of  policy  of  insurance,  452,  453. 

SUGAR,  mixing  of,  with  lime  juice,  206. 

SUING  AND  LABOURING  CLAUSE,  490,  491. 

SUMMARY  JURISDICTION.    See  Appeal— Justices— Peocbdukb. 
under  M.  S.  Acts,  procedure  in,  188,  189. 

SUNDAYS,  when  included  in  computing  demurrage  days,  411. 

SUNDERLAND,  pilotage  at,  256,  n.  (6). 

SUNKEN  VESSEL, 

liability  of  owners  for  injuries  caused  by,  615,  617. 
remo-m  of,  681 — 683.    See  Wreck,  Removal  of. 

SUPERmCUMBENT  GOODS,  effect  of  delay  caused  by,  on  claim  for 
demurrage,  410. 

SUPERINTENDENT  OF   MERCANTILE  MARINE   OFFICE.    Se^ 
Mercantile  Marine  Superintendent. 

SURGEON.    See  Medical  Officer. 

light  of,  to  sue  in  Admiralty  for  wages,  241,  n.  (A:). 

SURGICAL  INSTRUMENTS,  supply  of,  on  "passenger  ships,"  729. 

SURVEY, 

of  Britishship before  registry,  7, 8, 39,  n.  (v).  See  Reqistry—Tonnaos. 

on  re-registry,  25,  26. 
of  crew  spaces.    See  Crew  Spaces. 
lights  and  fog  signals,  39, 607. 

marks  on  ship.    See  Draught  of  Water— Marks  on  Ship. 
medicines.    See  Medicines— Passenger  Ships,  Y. 
passenger  ship  within  Passenger  Acts.    See  Passenger  Ships,  Y. 
passenger  steamer.    See  Passenger  Steamships,  HI. 
provisions  and  water.    See  Health^-Passenobr  Ships,  Y. 


^ 
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SUBLTEY—toniinued. 

of  ships  detained  as  unsafe.    See  Unsafe  Ships. 

under  order  of  Nayal  Court,  187,  188. 

Courts  investigating  charge  of  desertion,  &c.,  187,  187,  n.  (c). 

by  Court  of  Survey,  34.  

powers  of  Board  of  Trade  as  to.    See  Boabd  of  Trai>is,  HI.,  YU. 
certificate  of,  7,  7,  n.  {q). 

SUBVEY  COUET.    See  Coubt  of  Survey. 

SUEVEYOB.    See  Index,  Voi.  IL 

I.  Ik  oekeral. 
appointment  of,  in  cases  of  desertion  and  ships  alleged  unsafe,  188. 

bv  Naval  Court,  188. 

wnere  ship  provisionally  detained,  31. 

where  ship  detained  by  Court  of  Surrey,  34. 
powers  of,  when  so  appointed,  33,  n.  (j^),  188. 

n.  BOABB  OF  TeADE. 

appointment  of,  8,  n.  (r),  39,  n.  (v),  705. 

to  act  according  to  Board  of  Traders  instructions,  8,  n.  (r),  39,  n.  (r}, 

705. 
duties  of,  to  survey  and  measure  ship  before  registry,  7,  8,  39,  n.  (v), 
measure  deck  cargo  spaces,  9. 
inspect  steamships,  705. 

survey  passenger  steamships,  705,  705,  n.  (u),  n.  (tr). 
with  regard  to  owners  of  passenger  steamers,  705,  707. 
to  inspect  lights  and  fog  signals,  39,  607. 
inspect  crew  spaces,  210. 

survey  ship  alleged  unseaworthy  by  deserters,  187,  n.  (c). 
survey  ship  by  order  of  Naval  Coiit,  187,  n.  (c),  188. 
re-survey  and  certify  as  to  ship  before  re-regiatry,  25, 26. 
expenses  of,  8,  704,  n.  (v). 
fees  of,  generally,  8,  n.  (r),  39,  n.  (x),  707,  n.  (a). 
on  survey  in  cases  of  desertion,  &c.,  18H. 
on  registration,  26,  n.  (z). 
protection  of,  from  being  unduly  taken  to  sea,  33. 
returns  of,  to  Board  of  ^oude,  705,  n.  (u). 

in.  COLOIOAL. 

power  and  duties  of,  as  to  emigrant  passenger  ships,  713. 
rV.  Enoineeb,  705.    See  Bupra,  II. 
y.  EiaGBAirr  Passenqeb  Ship.    /Sfee  Emioratton  Agent. 
VI.  Shipwright,  705.    See  &upra,  II. 

SOBVEYOE-GENBRAL.    See  Index,  Vol.  IL 

SURVIVOESHIP,  no  right  of,  between  part-owners  of  ship,  101. 

SWEDEN,  Order  in  Council  as  to  tonnage  of  ships  of,  10,  10,  n.  (h). 


TACKLE  OF  SHIP, 

what  passes  by,  on  contract  of  sale  of  ship,  53,  n.  (x), 
distramt  on,  for  certain  dock  dues,  134,  n.  (c). 

TASMANIA,  colonial  certificate  of  competency  in,  114,  689,  n.  (Q, 
TEA,  sale  of,  by  qualified  pilot  forbidden,  ^69, 


TT^ 
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TEES  CONSEEVANCY,  navigation  rules  of,  610,  610,  n.  (6). 

TELEGRAPH  CABLE, 

remedies  for  injury  to  submarine,  623,  623,  n.  (o), 
insurance  on  profits  of  submarine,  463,  481,  n.  \d). 
what  injury  to  submarine,  not  peril  of  sea  within  policy,  481 ,  481 ,  n.  {d), 

TENANCY,  in  common,  of  part-owners  of  ship,  100,  101. 

TEEETCORLLL  WATEES  JUBISDICTION  ACT.  1878 . .  148, 192,  n.  («). 

THAMES,  THE.     See  Index,  Vol  IL 

lighthouses  in,  transferred  to  Trinity  House,  Deptford  Strond,  685. 
buoys  in,  transferred  to  Trinity  House,  Deptfora  Strond,  685. 
pilotage  in.    See  Tbinity  House  Pilotage,  I. 
regulations  for  preventing  collisions  in,  609,  610,  610,  notes. 

THAMES  CONSEEVANCY.    See  Index,  Vol  IL 

bye-laws  of,  as  to  navigation,  610,  nn.  (u;),  (sc),  (y),  (z),  (a), 
as  to  petroleum  and  explosives,  134,  n.  {b). 

THIEVES, 

liabili^  of  shipowners  for  loss  of  &;oods  by,  76,  77,  80,  136. 
meaning  of  exception  of,  in  bill  of  lading,  353. 
loss  by,  under  policy  of  insurance,  487. 

TIMBER, 

whether  general  average  in  respect  of,  on  deck,  433,  433,  n.  (i). 
carriage  of,  as  deck  cargo,  when  illegal,  37. 
drifted  from  mooring  and  floating  at  sea  not  wreck,  643,  n.  (j), 
float  of,  liability  for  damage  by,  to  pier,  harbour,  &Cm  618. 

summary  remedy  before  justices  in  such  cases,  626. 

removal  of,  from  harbours,  &c.,  681,  682. 

TIME  CHARTER, 

delay  in  commencement  of,  310. 
effect  of  detention  under,  378. 

TIME  OF  LOADING,  317. 

TIME  POLICY  OF  INSURANCE.    Se^  Insurance. 
nature  of,  459,  460. 
stamps  on,  447,  447,  n.  (n),  448. 
no  implied  warranty  of  seaworthiness  on,  513,  514. 

TITLE  TO  SHIPS.     See  British   Ship&— Capture— Mortgage  of 
SHIP—OWNERS  OF  Ship— Registry— Sale  of  Ship. 
by  act  of  law,  45 — 48. 
by  capture,  64 — 68. 
by  mortgage,  54 — 64. 
by  purchase,  42 — 45,  48 — 54. 
by  decree  of  competent  court,  40,  41,  68,  n.  (a). 

TOBACCO,  sale  of,  by  qualified  pilot,  forbidden,  269. 

TONNAGE. 

I.  Gross. 
mode  of  computing.    See  Tonnage  Measurement,  II. ,  2. 
liow  far  paeasur^  of  lijnitod  liability  for  steamships,  81,  8^,  82,  r.  (u). 
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TONNAGE  -eoniinued. 
n.  Reoistebed. 
how  calculated.    See  Tonkaoe  Measubsment,  II.,  5. 
what  deemed,  9. 

specified  in  certificate  of  survey,  8. 
marked  on  main  beam,  12. 
when  dock  and  harbour  dues  leyied  on,  under  M.  S.  Acts,  9,  n.  (x}.  | 

made  measure  of  limited  liability  for  sailing  ship,  81.  { 

official  tonnage  of  foreign  ships  when  deemed  equivalent  to,  10. 

TONNAGE  CEETIFICATE,  82.  | 

TONNAGE,  CHIEF  MEASURING  OFFICER  OF,  82. 
TONNAGE  MEASUREMENT.    See  Index,  Vol  IT. 
I.  Of  Deck  Caboo  Spaces,  9.    See  Deok  Cabgo  Spaces. 

n.  Of  Bbitish  Ships. 

1.  In  general. 

on  what  principles  present  system  of  British,  based,  8,  8,  n.  («). 
obligatory  on  uiips  requiring  re^stry,  7, 10. 
under  M.  S.  Acts  optional  for  smps  registered  before  185o...lO. 
in  what  cases  required  for  assessing  dock  dues,  9,  n.  {x). 
performance  of  duties  as  to,  by  measuring  officers,  8,  n.  (r),  39,  n.  (v). 
alteration  of  tonnage  rules,  how  effected,  8,  n.  (r). 

2.  Mode  of  computing  gross. 

ordinary  rule  by  computation  from  areas,  8. 

in  cases  of  ships  with  poop,  break  spar  deck,  &c.,  8. 

3.  Measurement  of  crew  spaces,  8,  8,  n.  (t). 

4.  Measurement  of  engine  room  and  boiler  room  spaces,  8,  8,  n.  (<). 

shaft  Ixunk  space  in  screw  steamers,  8. 

5.  Mode  of  calculating  registered,  8, 9. 

by  deducting  approved  crew  space  from  gross,  8,  8,  n.  (<). 
approved  deck  shelter  spaces,  8. 
engine  room  and  boiler  spaces,  8,  9. 
shaft  trunk  spaces  in  screw  steamers,  8,  9. 

6.  Miscellaneous. 

remeasurement  of,  in  what  cases,  9,  10,  10,  n.  (x). 
meaning  of  *'  space  available  for  cargo  "  in  questions  of,  8,  n.  (0* 
of  **  space  available  for  passengers  and  crew,"  8,  n.  (<). 

7.  Fees  on  measurement  of,  8,  n.  (r),  39,  n.  (x). 

on  remeasurement  of,  10,  n.  (z). 

in.  Of  Fobeion  Ship. 
how  ascertained  in  limitation  of  liability  suits,  82. 
power  by  Order  in  Council  to  adopt  foreign,  on  official  papers,  10. 
Orders  made  under  this  power,  10,  n.  (6). 

TONNAGE  RATES.    See  Tonnage  Measueement. 
how  far  f#eign  coasters  liable  to,  29,  29,  n.  (i). 
payable  on  deck  cargo  spaces,  9. 

TONNAGE  REGISTERED.    See  Tonnage. 

TONNAGE  SURYEYOE.    See  Boaed  of  Trade  Sxtrveyor. 

TONNAGE  SURVEYOR-GENERAL, 
appointment  of,  8,  n.  (r),  82. 
certificate  by,  of  British  tonnage  of  foreign  ship,  82. 

TOTAL  LOSS,  625.  See  Instjbanob— Losses. 
rights  of  underwriters  on  payment  of,  527. 
policy  against,  only,  528. 


INDEX,  875 

TOWAGE, 

jurisdiction  in  actions  of,  of  Admiralty  Division,  674. 
Vice-Admiralty  Courts,  675. 
Admiralty  County  Courts,  674. 
Admiralty  Court  in  Ireland,  674.  / 

confers  a  maritime  lien,  86,  574",  674,  n.  {t).    6/  r 
service  under  contract  of,  when  converted  into  salvage  service,  638, 
638,  n.  (k). 

TEADE,  BOAED  OF.    See  Boaed  of  Trade. 

TEADINGr,  master  not  to  engage  in,  except  by  owner's  orders,  122. 

TEANSCEIPT  OF  EEGISTER,  72, 73. 

TBANSFER  OF  BBITISH  SHIP.    See  Beoistby— Sale  of  Ship. 

TBANSFEBEE.    See  Bill  of  Sale— Eegistry— Sale  of  Ship. 
of  ship,  42,  43. 

declaration  by,  43,  44,  45,  46. 
in  case  of  a  corporation,  43. 

TRANSHIPMENT  OF  CARGO, 
power  of  master  as  to,  1 59,  321. 
effect  of,  on  rate  of  freight,  381. 
question  whether  it  is  a  duty  or  ri^ht,  321. 
effect  against  insurers  of  master  failing  to  perform  duty  as  to,  533. 

TRANSIRE.    See  Clearance. 

cause  of  refusal  of,  27, 115, 129, 130. 

general,  may  be  granted  by  Board  of  Customs,  133,  n.  (z). 

TRANSPORT,  GOVERNMENT, 

liability  of  owners  of,  for  acts  of  master,  158. 

liability  of  owners  of,  where  damage  by  collision  caused  by  orders  of 
Queen's  officer,  613. 

TRAWL  FISHING.    See  Sea-fishing  Vessel. 

TREASURY.     See  Index,  Vol  11. 

control  of,  over  appointment  of  Board  of  Trade  surveyors,  8,  n.  (r). 

appointment  of  receivers  of  wreck,  675. 
purchase  of  title  to  unclaimed  wreck,  678. 
appointment  of  detaining  officers,  32. 

TRESPASS,  at  wreck,  justified,  676. 

HI 
TRINITY  HOUSE,  meaning  of,  in  M.  S.  Acts.    See  Lidex,  Vol.  IL 

TRINITY  HOUSE  OF  DEPTFORD  STROND.    See  Index,  Vol.  IL 
by  what  charters  regulated,  250,  n.  (r). 

formerly  appears  to  nave  regulated  seamen  generally,  195,  n.  (<). 
rules  by,  for  regulation  of  steam  vessels  before  M.  S.  Acts,  584,  n.  {e\ 
reports  to,  by  Trinity  House  pilots,  where  vessels  grounded,  276,  n.  (e). 

where  anchors  or  chains  lost,  or  vessel  in  collision,  276,  n.  (e). 
Elder  Brethren  of.    See  Trinity  Masters. 

I.  Powers  of,  as  Ballast  Authoritt.    See  Index,  Vol  II, 

II.  Powers  of,  uitder  Chain  Cable  Acts.    See  Index,  Vol.  IL 
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TRINITY  HOUSE  OF  DEPTFORD  STROKD— continued. 

in.  LiOHTHOTSE  Jurisdiction  of. 

repealed  statutes  relating  to,  683,  n.  (A;).  ij 

powers  incident  to,  under  such  acts,  683,  n.  {k),  \ 

under  M.  8.  Acts.    See  Lighthouse  Authobities.  j 

over  lighthouses,  buoys  and  beacons  in  Thames,  685.  j 

■ 

rv.  Pilotage  JuBisDicnoN  OF. 
under  charters  and  usage,  250,  n.  (r),  272,  n.  (o). 
under  statutes  regulating  before  M.  S.  Acts,  272,  n.  (o). 
excludes  jurisdiction  of  Trinity  House  of  Leith,  272,  n.  (  /?). 
K  Pilotage  Districts  under. 

Lon£>n  district,  and  limits  of,  273. 
English  Channel  district,  and  limits  of,  273. 
Trinity  ou^rt  districts,  and  how  defined,  273,  273,  n.  (s\ 
list  of  umits  of,  and  provisions  respecting,  273,  n.  (r). 
no  extension  of,  except  under  Order  in  Council,  273. 
Pistricts  transferred  to,  if  no  pilotage  returns  made,  256,  n.  {b). 
Nature  of  pilotage  in.    See  TfinriTY  House  Pilotage,  I. 

2.  Duties  of.    See  infra,  3. 

as  to  publication  of  names  of  pilots,  &c.,  273,  274. 

to  require  pilot's  bond  from  pilot,  274. 

not  to  license  same  pilots  below  and  above  Grayesend,  276. 

as  to  supply  of  pilots  off  Dungeness,  276. 

3.  Powers  and  Privileges  of. 

{Shared  with  other  Pilotage  Authorities,) 
to  grant  pilotage  certificates,  264,  265,  276. 

Orders  in  Council  under  such  powers,  276,  n.  (&}. 
in  other  respects.    See  Pilotage  Authorities. 

^Special,) 
privileges  of,  before  General  Pilotage  Act  saved,  272. 
powers  of,  under  that  act,  272,  n.  (j),  276,  n.  (a). 
before  M.  8.  Act,  1854,  how  far  retained,  272. 
to  alter  provisions  of  M.  S.  Act,  1854  .  .272. 

provisions  as  to  compulsory  pilotage,  275 — 277. 
pilotage  bonds,  274. 
service  of  pilots  at  Dungeness,  276. 
pilotage  rates  and  payment  of,  275.    See  infra,  8. 
to  appoint  sub-commissioners  of  pilotage,  272,  273. 
officer  to  measure  draught  of  water,  275. 
to  certify  that  pilot  may  proceed  for  double  penalty,  276. 
to  exempt  from  pilotage  generally,  275 — 277. 

small  foreign  vessels  from  pilotage,  276,  n.  (a), 
to  grant  pilot's  licences  beyond  district,  254,  n.  (6). 
license  pilots,  272,  n.  (o),  273. 

as  to  duration  and  renewal  of  pilot's  licences,  274,  274,  n.  (i). 
Order  in  Coimcil  imder  such  powers,  274,  n.  (t). 
to  make  bye-laws  and  regulate  pilots,  276,  276,  n.  (e). 

nature  of  bye-laws  made  under  these  provisions,  273,  n.  (f). 
for  service  of  pilots  at  Oravesend,  273,  n.  (e). 
to  suspend  or  revoke  licences  of  pilots,  274. 

this  power  not  reviewable  by  mandamus,  274,  n.  (u). 

4.  Property  of. 

transfer  to,  of  property  of  Cinque  Ports  pilots,  250,  272,  n.  (o). 
Trinity  House  Pilot  Fund,  275. 

administration,  &c,  of,  275,  275,  n.  (z), 

interest  in,  of  Cinque  Ports  pilots,  275,  n.  (z). 

payments  of  Cinque  Ports  pilots  to,  272,  n.  (o). 

jijterests  of  Newport  and  Gloupester  pilots  in,  ?7p>  |i«  («)t 
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TBINITY  HOUSE  OF  DEPTFOBD  STEOND-«on^n«ed. 

IV.  Pilotage  Jurisdiction  OY^coniinued. 

5.  Pilotage  rates  charged  under. 

existent,  consistent  with  M.  S.  Acts  retained,  275. 
penalty  on  paying  or  accepting  other  than  legal,  267,  275. 
modification  of  this  provision,  275. 
In  Trinity  Outport  Districts. 

power  to  vary,  without  Order  in  Council,  272,  n.  (5),  274,  n.  (ac). 
In  London  and  English  Channel  Districts. 

maximum  of,  fixed  by  M.  S.  Act,  1854.  .252,  274,  275. 
table  of  maximum,  274,  n.  (as). 
power  to  reduce,  under  Order  in  Council,  275. 
on  foreign  vessels  bringing  provisions  to  London,  276,  n.  (a), 
payment  of,  by  foreign  vessels  trading  to  London,  275. 

alteration  of  provisions  as  to  such  payments,  275. 
application  of,  when  paid,  275. 

Oniers  in  Council  as  to,  for  imexempted  ships,  275,  n.  (y). 
for  exempt  ships  between  London  and  Gravesend,  275,  n.  {y). 
between  Eochester  and  the  Nore,  275,  n.  ( y), 

6.  Bights  of  Pilots  licensed  under.  See  Tbinitt  House  Pilotage,  I. 

7.  Sub-commissioners  of. 

appointment  of,  in  existing  Trinity  Outport  Districts,  272. 

in  new  outport  districts,  under  Order  in  Council,  273. 

meaning  of  "  particular  provision,"  273,  n.  («). 
when  appointed,  not  deemed  pilotage  authorities,  273. 
power  of,  to  examine  pilots,  &c.,  273. 
nature  of  pilotage  under.    See  Trinity  House  Pilotage. 

V.  Wreck  Jurisdiction  of,  682,  683. 

TRINITY  HOUSE  OF  HULL.    See  Hull. 

TRINITY  HOUSE  OF  LEITH.     See  Index,  Vol  IT. 

cannot  license  pilots  within  jurisdiction  of  Trinity  House  of  Deptford 
Strond,  272,  n.  {p). 

TRINITY  HOUSE  OF  NEWCASTLE.    See  Newcastle. 

TRINITY  HOUSE  PILOT.    See  Tjlot— Index,  Vol  11. 

I.  Licensed  by  Trinity  House  op  Deptford  Strond. 
bye-laws  for  government  of,  in  London  pilotage  district,  276,  n.  («). 
duties  of,  to  give  bond  on  appointment,  274. 

subscribe  to  pilot  fund,  275,  272,  n.  (0). 
as  to  pilotage  rates,  274,  275. 
examination  of,  273,  274,  n.  (t), 

liability  of,  confined  to  penalty  of  pilotage  bond  and  pilotage,  274. 
licence  of,  how  obtained,  and  duration  of,  273,  274,  274,  n.  (<). 

under  what  powers  granted,  272,  n.  (0),  273. 
obligation  on  masters  to  employ,  275 — 277. 
offences  of,  269,  270,  280.     See  Pilot. 
qualifications  for  pilots  for  the  London  district,  274,  n.  {t), 

for  watermen  pilots  for  the  London  ^strict,  274,  n.  {t). 
for  exempt  ships  above  Gravesend,  274,  n.  (t). 
for  exempt  ships  between  the  Nore  and  Rocnester,  275,  n,  {y), 
for  holders  of  special  licences,  274,  n.  (/). 
regulation  of,  imder  bye-laws,  272,  n.  (0),  276,  276,  n.  (e). 
remuneration  of,  274,  275. 
rights  of  Cinque  Ports  pilots  licensed  before  1853 ..  250,  276,  n.  (s). 
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TRINITY  HOUSE  PILOTAGE, 

I.  In  Districts  under  Trinity  House  op  Deptpori>  Sthond. 

1.  Compulsory  pilotage, 

in  liOndon  jDistrict  and  Trinity  Outport  Districts,  275,  276. 
for  ships  passinff  Dungeness,  276. 

in  port  of  London  for  vessels  -with  passengers,  262,  n.  («),  278, 
n.  (m). 
extent  of  port  of  London  for  pilotage  pnrposes,  278,  n.  (m)* 
for  certain  home-trade  passen^r  ships,  260,  262,  263. 
penalties  on  disobeying  provisions  as  to,  260,  276,  277. 

2.  Exemptions  from  compulsory  pilotage. 

under  provisions  applyin  ff  to  all  districts,  259 — 266.  See  Pilotage. 
under  General  Pilotage  Act,  how  far  retained,  261,  262,  277,  n.  (0, 
278,  n.  (m),  279. 
apparent  intention  to  abolish  exemptions  under  that  act  in 
London  District,  261,  n.  («),  279,  n.  (p). 
contrary  construction  adopted,  261,  n.  («),  279,  n.  (p)- 
for  British  vessels  up  North  Channel,  261,  278,  n.  (m). 
British  colliers  up  North  Channel,  261 . 
Queen's  ships,  263,  264. 

ships  in  dis&ess,  or  docking,  or  mooring,  264. 
Irish  traders  on  Thames  and  Med  way,  261. 
if  not  carr3dng  passen^rs,  261,  n.  (p),  262. 
under  M.  S.  Acts  where  provisions  apply  specially, 
for  vessels  in  Engli^  Channel  District,  273,  276. 

masters  or  mates  having  pilotage  certificates,  276,  277. 
vessels  passing  through  pilotage  districts,  278. 
coasting  vessels  without  passengers,  277. 
vessels  without  passengers  under  sixty  tons,  278. 

from  or  to  north  of  Boulogne,  278,  278,  n.  (m). 
certain  stone-laden  ships  without  passengers,  278. 
vessels  without  passengers  and  in  own  port,  278. 

meaning  of  **  navigating  within,"  278,  n.  (»). 
By  byelaws  under  Orders  in  Council, 

for  vessels  from  North  up  South  Channels,  279,  280. 
vessels  in  ballast  not  carrying  passengers,  279. 
vessels  without  passengers  to  or  from  north  oi  Brest,  280. 
coasters  without  passengers  to  or  from  Jersey,  &c.  or 
Man,  279,  280. 

TBINITY  MASTEES.    See  Index,  Vol,  IT. 

attendance  of,  at  damage  suits  in  Admiralty  Division,  627. 
province  of,  when    summoned   in  Admiralty  Division,  627,  627, 
n.  (A;),  n.  (/). 

TRINITY  OUTPOET  DISTRICTS,  272,  n.  (o),  273,  273,  n.  (v). 
See  Teinity  House  of  Deptfokd  Stroxd. 

TEOVEE, 

not  open  ordinarily  to  one  part-owner  against  another,  102. 
when  master  might  sue  in.  111. 
when  it  lay  for  goods  carried,  362. 

TRUSTS,  no  notice  of,  on  register  of  ships,  20,  55,  56. 

TURKEY.     See  Index,  Vol  11. 

special  fog  signals  obligatory  on  ships  of,  597,  598. 

TYNE,  THE, 

pilotage  on,  254,  n.  (2>),  256,  n.  (h), 
regulations  for  navigation  of,  610,  610,  n.  (6). 
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TYNE  mPEOVEMENT  COMMISSIONERS,  nayigation  rules  by,  610, 
610,  n.  (6). 

TYBANNT,  certificates  of  masters  or  officers  dealt  with  for,  115,  116, 
116,  n.  (a). 


UMPIRE,  appointment,  &c.  of,  in  salvage  disputes,  655. 

UNDERWRITERS.    See  Insurance. 

when  master  becomes  agent  of,  159,  160,  543. 
appeal  of,  against  pilotage  bye-laws,  251,  n.  (z). 
severally  liable  on  policy,  552. 

UNDUE   ASSUMPTION   OF    NATIONAL    CHARACTER,    27,    28, 
28,  n.  (e). 

UNFITNESS,  provisions  where  seaman  discharged  for,  abroad,  212,  213. 

UNITED   STATES,  Order  in  Counca  as  to  tonnage  of  ships  of,  10, 
10,  n.  (6). 

UNLOADING  OF  CARGO,  163,  154,  320,  321,  404—411. 
expenses  of,  when  contributed  to  as  general  average,  429. 

UNRECOGNIZED  BRITISH  SHIPS. 

disabilities  and  status  of,  3,  5,  n.  (A),  82,  82,  n.  (c). 
when  ship  to  be  deemed,  3,  5,  n.  (A). 

UNSAFE  SHIPS.     See  Index,  Vol  11. 

duties  of  Board  of  Trade  as  to.    See  Boabb  of  Trade,  YIE. 

duties  of  owner  as  to,  73,  74. 

duty  of  master  as  to,  119, 127,  127,  n.  {q), 

I.  Provisions  against  sending  to  Sea, 
unjustifiably  sending  to  sea,  &c.,  a  misdemeanor,  30,  74,  127,  n.  {q), 
accused  a  competent  witness,  30,  31,  75. 
saving  of  inland  colonial  waters,  30,  n.  {k). 
American  law  on  this  point,  187,  n.  (c). 
consents  required  to  prosecution  of  offence,  31,  31,  n.  (t),  75. 

but  offence  not  punishable  upon  summary  conviction,  31. 
in  case  of  passenger  ships.    See  Passenger  Ships,  Y.— Passenger 
Steakshifs,  m. 

n.  Protection  against  Service  in, 
imsafeness  of,  defence  in  oases  of  desertion,  &c.,  187. 

procedure  and  costs  in  such  cases,  187,  187,  n.  (c),  188. 
imphed  obligation  in  contract  of  service  that  ship  safe,  74,  198. 

provisoes  for  special  circimistances,  198. 

for  inland  colonial  waters,  30,  n.  {k)» 

III.  Detention  and  Survey  of, 

1.  Survey  of,  where  seaman,  &c.  charged  with  desertion,  &c.,  187. 

by  whom  survey  made,  187,  n.^c),  188. 
costs  of  such  survey,  how  borne,  188. 

compensation  to  seamen  in  such  cases,  188. 

fees  on  such  survey,  188,  188,  n.  (/). 

2.  Survey  of,  by  order  of  Naval  Court,  188. 

by  whom  survey  made,  and  powers  of  person  surveying,  188. 

3.  Survey  of,  where  register  closed  after  wreck  or  abandonment,  26. 

grant  of  certificate  in  such  cases  if  ship  seaworthy,  26. 
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UNSAFE  SHIPS-H»»<iflwcf. 
in.  DSTBNTIOX  AND  ScRVEY  OF— continued. 

4.  Survey  of  and  detention  of,  by  Board  of  Trade,  31,  32»  36. 

in  what  oase  security  on  complaint  for  detention  required,  36. 
procedure  where  British  ship  provisionally  detained,  31,  32. 

service  of  notice  of  detention,  31,  33,  n.  (p). 
order  for  final  detention  or  release  of,  31,  32. 
ship  not  to  be  released  though  British  register  closed,  33,  n.  (  p). 

service  of  order  of  detention  on,  33,  n.  {p). 
reference  or  appeal  from  detention  to  court  of  survey,  32. 
how  far  above  provisions  applicable  to  foreign  ships,  36,  37. 

5.  Survey  and  detention  of,  by  Court  of  Survey  on  appeal,  34. 

appeal  in  certain  cases  to  scientific  referees,  35. 

liaoility  of  Board  or  owner  for  costs  and  damages,  do,  36. 

J  provision  as  to  costs  and  damages  payable  by  Board,  35. 
ty  on  disobeying  order  of  detention,  33,  n.  ( p). 

17.  Bbkoyal  of,  fbom  Habboubs,  681,  681,  n.  (x),  682. 

UNSEAWOBTHY  SHIPS.    See  Unsafe  Ships. 

USAGE.    See  Lloyd's. 

effect  of,  that  material  man  has  no  possessory  lien,  96. 

may  entitle  material  man  claiming  a  possessory  lien  on  ship  to  charge 

for  use  of  premises,  96,  n.  (z). 
evidence  of,  admissible  to  explain  charter-party,  294. 
instances  as  to  admission  of,  to  explain  charter-party,  294 — ^297. 

new  term  cannot  be  annexed  to,  by,  297. 
effect  of,  on  construction  of  charter-pArty,  294 — 297. 
evidence  of,  must  be  of  general  practice  m  particular  trade,  294,  456. 
may  render  broker  liable  on  charter-party,  297. 
effect  of,  as  to  delivery  of  goods  to  lighterman  or  wharfinger,  136. 
effect  of,  on  construction  of  policy  of  insurance,  455,  456. 
evidence  of,  inconsistent  with  terms  of  policy  inadmissible,  535. 
effect  of,  that  underwriters  not  liable  for  general  average,  in  respect 

of  jettison  of  deck  cargo,  433,  455,  488. 
at  Lloyd's  not  known  to  assured  not  binding,  456. 
when  it  excuses  deviation,  478. 
may  be  superseded  by  representation,  515. 
as  to  adjustment  of  losses,  543. 
as  to  settlement  in  account  with  brokers,  547. 
as  to  return  of  premium,  559. 


VALUE  OF  SHIP, 

in  insurance  cases,  531. 
in  damage  cases,  633. 

VALUED  POLICY  OF  INSUEANCE.    See  Insubawce. 
nature  of,  457. 

stamps  on,  447, 447,  n.  (n},  448, 449. 
whetner  loss  total  or  partial  under,  533. 
adjustment  of  loss  under,  543,  544. 
return  of  premium  on,  558. 

VALUER  OF  SALVED  PROPEETY,  appointment  of,  by  receiver  of 
wreck,  658. 
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VENDEE.    See  Sale  op  Shifs^Stopfaoe  m  Thansitu. 
effect  on  right  to  stop  of  aots  of  ownership  by,  417. 
of  deliyery  to,  418. 
of  interference  with  carrier  by,  416. 

VENTILATING  APPABATUS  in  emigrant  passenger  ships,  723. 

VENTILATION, 

liability  for  damage  by  reason  of  bad,  137. 

rights  of  crew  wim  respect  to,  210. 

damage  by  defective,  not  peril  of  seas  within  bill  of  lading,  355. 

right  as  to,  of  passengers  m  emigrant  ship,  723. 

VICE-ADMIRAL.    8ee  Vice-Admibalty  Coubt. 
restricted  from  interference  with  wreck,  676. 
proof  of  title  of,  to  unclaimed  wreck,  677,  678. 


VICE-ADMIRALTY  COUETS  ABROAD.    See  Index,  Vol.  IT. 

I.  Constitution  and  Regulation  of, 
existing  and  future,  by  what  acts  regulated,  123,  n.  (x). 
listof,  inl879..123,  n.  (x). 

n.  JuBisDicrnoN  of, 
concurrent  with  that  of  Admiralty  Division,  671,  n.  (j ). 
in  bottomry  and  collision  cases,  577,  625,  626. 
in  pilotage  and  towage  cases,  267,  n.  (e),  674. 
in  salyage  cases,  670,  671. 

in  master's  wages  and  disbursements  cases,  123, 123,  n.  (as),  244. 
in  seamen's  wages  suits,  243. 
in  necessaries  cases,  99,  99,  n.  (o). 
in  other  cases.    See  Coubt  of  Aduhlaltt  JuBiSDicrnoN. 
power  of,  respecting  sales  of  ships  at  petition  of  master,  40, 40,  n.  (d). 

VICTORIA,  colonial  certificates  of  competency  at,  114,  690,  n.  (/}. 

VICTUALLING  BILL,  what  it  is  and  how  obtained,  132. 

VIOLENCE,  injury  unto  death  by,  on  foreign-going  ship,  193,  n.  (Q. 

VITRIOL.    See  Danoebous  Ooods. 

carriage  of,  prohibited  in  emigrant  passenger  ships,  724. 

VOLUNTEERS  INTO  NAVY.    See  Index,  Vol.  11. 

terms  in  agreements  imposing  penalties,  &c.  on,  yoid,  197, 228. 
leaving  former  ship  liable  to  no  punishment,  180,  228. 

usually  entitlea  to  effects  and  waoes  due,  224. 
provision  as  to  settlement  of  wages  of,  224. 
repayment  to  owner  of  extra  wages  to  substitutes  for,  225. 
disputes  as  to  claims  for  substitutes  for,  how  settled,  225,  225,  n.  (/). 
jurisdiction  in  such  cases  of  admiralty  judge,  225. 
payment  of,  and  offences  as  to,  such  claims,  225,  n.  (/). 

M.P.  3  L 
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VOLUNTEEBS  INTO  HJAYY^-conUnued. 

entry  in  official  logs  of  fines  deducted  from  wages  of,  141. 

of  wages  due  to,  141. 
liability  of  officer  of  Qneexrs  ship  as  to  wages  of,  224,  n.  (e). 

VOUCHEES,  MERCANTILE  MABINE  SUPEEINTENDBNT'S, 
giyen  to  master  on  payment  of  wages  of  crew,  232. 
effect  of,  232. 

VOYAGE, 

duty  of  master  and  owner  as  to  commencement  of,  74, 128,  137,  312. 
duties  of  master  before,  daring  and  after.    See  Master. 
what  particulars  of,  to  be  ins^ked  in  agreement  with  crew,  195. 
effect  of  abandonment  of,  on  right  to  freight,  364. 

contract  for  <<  single  and  double, '  373. 
description  of,  in  policy  of  insurance,  469. 
commencement  of,  within  policy  of  insurance,  464, 469. 
conclusion  of,  471. 
delay  during,  465, 474. 
deviation  during,  475. 

VOYAGE  POLICIES.    See  Insubanob— Losses. 
nature  of,  459. 

stamps  on,  447, 447,  n.  (u),  448,  449. 
imphed  warranty  of  seaworthiness  on,  510—513. 


WAGEB  POLICIES.    See  Insurance. 
on  all^iips  valid  at  common  law,  440. 
on  British  ships  prohibited  by  statute,  440, 441. 
except  where  ships  solely  employed  as  privateers,  441,  n.  (n). 
valid  on  foreign  ships  if  so  expressed,  441, 441,  n.  (n). 
on  profits  on  goods  m  British  ships,  void,  441',  441,  n.  (o). 

WAGES,  ACCOUNT  OP.    See  Index,  Vol  11. 
Board  of  Trade  to  sanction  form  of,  231. 
delivery  of,  beforepayment  of  wages,  171,  172,  213,  231,  233. 
if  seamen  have  died  on  voyage  given  to  Board  of  Trade,  235,  236. 

WAGES  BOOK, 

obligation  on  master  to  keep,  231,  n.  {h), 
production  of,  on  proceedings  as  to  wages,  231,  n.  (k), 

WAGES,  [I]  MASTER'S, 

forfeiture  of,  for  ^ss  misconduct,  120. 

for  mcompetency  or  habitual  drunkenness,  120. 
jurisdiction  of  Courts  in  cases  of,  120—125,  240,  244. 
right  of  master  to  insure,  126, 466. 

Bights  to  akd  Bemedies  fob, 
rule  of  '*  freight  the  mother  of  wages"  never  extended  to,  121. 
right  to,  of  master  d]pig  during  a  voyage,  124. 

where  master  smpwrecked,  124, 126. 
right  to,  though  ship  lost  or  captured,  126. 
period  up  to  which  ne  may  claim,  124. 
acceptance  of  bill  of  exchange,  when  a  discharge  for,  125, 126. 
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WAGES,  P]  MASTEB'S— «mWnt«erf. 

Bights  to  and  Re3££DIBs  tor— continued. 
when  he  may  sue  for,  124. 
remedies  for,  open  to  master  part-owner,  124. 
action  in  Admiralty  not  at  first  maintainable  for,  122, 

then  only  when  owner  insolyent,  122. 
now  same  remedies  for,  as  for  seamen's  wa^,  122,  240. 
present  jurisdiction  of  Admiralty  Diyiaion  m  suits  of,  122 — 124,  240. 

though  master  master  of  foreign  ship,  123. 

practice  when  ship  foreign  of  notice  to  consul,  123,  n.  (z). 

counter-claim  in  such  suits  before  Judicature  Act,  123. 

duty  of  master  to  furnish  accounts  before  suing  for,  123, 124. 

oosto  in  such  suits  in  discretion  of  Court,  98,  n.  (l),  123,  n.  (d). 

costs  of  reference  before  registrar  and  merchaniB,  123,  n.  (a). 

set-off  in  suit  for,  of  damages  caused  by  negligence,  120, 121. 
maritime  lien  of,  for  wages  and  disbursements,  125, 125,  n.  («). 

oyer  what  claims  such  lien  giyes  precedence,  125,  125,  n.  {t). 
marshalling  of  assets  in  fayour  of  master  where  bottomry  oi  ship 

and  cargo,  and  master  has  signed  bond,  125,  n.  (u), 
jurisdiction  of  Admiralty  Oounty  Courts  in  actions  lor,  124. 

of  Vice- Admiralty  Courts  abroad,  123, 123,  n.  (as), 
master  must  in  certain  cases  proceed  for,  in  bankruptcy,  125,  n.  («}. 

or  in  winding  up  procee<ungs,  125,  n.  («). 

or  obtain  leaye  to  sue  in  Adnuralty,  125,  n.  («). 

WAGES,  [n]  SEAMEN'S  AND  APPRENTICES', 

I.  CoNTRAOT  OF  AND  BiOHTS  TO.    See  aUo  %i\fra,  y. 
ordinary  contract  of,  and  its  incidents,  216. 
early  acts  relating  to,  216. 
when  right  to,  commences  ffenerally,  216. 

commencement  of  right  under  *r*rench  law,  217,  n.  ((2). 
rights  to,  of  seamen  discharged  when  yoyage  commences,  217. 
right  to,  taken  away  by  eml^zzlement  or  incompetency,  198,  218. 
no  right  to,  at  common  law  unless  freight  earned,  219. 
rule  of  freight  the  mother  of  wages  explained,  219. 
cases  explaminff  operation  of  rule,^  219. 
operation  of  rule  in  Court  of  Admiralty,  220. 

in  Common  Law  Coiuts,  220. 
rule  now  abrogated  by  M.  S.  Act,  1854 . .  220. 
present  rule  that  wages  accrue  whether  freight  earned  or  not,  221. 

unless  certificate  that  seamen  barred  from  claiming,  221. 
yesting  of  rights  to,  under  M.  S.  Acts,  221. 
right  to  haye  amount  of,  specified  in  agreement,  195,  196. 
right  to,  taken  away  during  refusal  to  work,  223. 
effect  on  right  to,  of  imprisonment,  223. 

of  injuries  or  death,  208,  209,  221. 

foreign  law  on  this  point,  222,  n.  (x),  n.  (y), 

of  emlxKmement  or  incompetency,  198,  218. 

of  wreck  of  ship,  222. 

of  capture  or  embargo,  223. 

in  oases  where  seamen  legally  left  abroad  as  unfit  or  unable,  213. 

of  impressment,  224. 

of  yolunteerin^  into  nayy,  224,  225. 
tight  to,  generally  mconsistent  with  right  to  extra  remuneration,  224. 
promises  to  remunerate  seamen  for  actins  within  duty  yoid,  225,  n.  {g), 
in  what  cases  extra  remuneration  payalue,  225, 226. 

in  oases  where  yessel  shorthanded,  226. 
abandonment  or  assignment,  of,  yoid,  197. 
arrest  or  attachment  of,  yoid,  197, 197,  n.  {h). 
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WAGES,  [n]  SEAMEN'S  AND  AFFBENTIOES*— eonhnuecl. 

I.  CoiiTBAOT  OF  AUB  BlOHTS  TO — coniinued. 

forfeitaTe  of  and  dednotionB  from.    See  infra,  IE.,  III. 
power  of  attorney  for  reoeipt  of,  revocable,  191,  191,  n.  (A), 
maritime  lien  on  eliip  or  freight  oonferred  in  respect  of,  86,  241. 

over  what  claims  such  hen  gives  precedence,  125,  242. 

to  what  it  is  postponed,  242. 

how  enforceable,  240,  241,  241,  n.  (m).    See  infra,  Y. 

such  lien  endures  though  ship  separated  into  pieces,  242. 

does  not  extend  to  cargo  except  as  qui  freight,  242,  n.  (n). 

not  destroyed  by  hypomecation  or  sale  of  smp,  242. 
right  of,  to  recover  ^wages  by  action.    See  infra,  v . 

SiDvisions  of  M.  S.  Act,  1854,  as  to  conflict  of  laws  as  to,  245. 
nnination  of  right  to,  by  discharse,  210,  213,  217,  230—232. 
unless  wages  unjustmably  wi&held,  230,  n.  (/). 
or  wages  in  certain  ships  not  paid  at  legal  time,  230,  n.  (/*}. 
where  seamen  sent  home  as  a  witness,  223. 
where  voyage  entirely  changed,  138,  n.  {h),  226. 
by  sale  of  ship  abroad,  196,  n.  (/),  233. 
unless  on  facts  new  contract  imphed,  196,  n.  (/}. 
under  laws  of  foreign  countries,  219,  n.  (m). 

II.  DeDTTCTIOKB  FBOM. 

only  those  stated  in  account  of  wages  allowed,  231,  231,  n.  (h). 

of  part  of  engagement  and  discharge  fees,  176. 

of  parish  relief  to  seamen's  relatives,  234,  235,  n.  («). 

procedure  in  such  cases,  234,  235,  n.  («). 
of  expenses  of  relief,  &c.  by  consular  officers,  214,  215,  233. 
in  cases  of  illness  or  injury,  209. 

of  loss  to  owner  through  seamen  convicted  of  smuggling,  183. 
of  costs  of  survey  where  ship  wrongly  alleged  unaale,  188. 
of  one  week's  wages  where  provisions  found  fit  after  survey,  204. 
of  expenses  of  conveying  deserters  on  board  ship,  184. 
of  costs  of  conviction  and  punishment,  228. 
of  penalty  for  false  statements  on  engagements,  195,  n.  (x),  228. 
of  fines  for  breaches  of  discipline,  227,  n.  ( p),  229. 
of  value  of  stores  embezzlea,  198. 

m.  FOEFBITUBE  OF, 

in  cases  of  mutiny,  habitual  drunkenness  or  disobedience,  229. 

where  stores  embezzled,  183,  218,  229. 

by  reason  of  not  defending  ship  against  pirates,  226. 

by  omfounded  complaints  to  authorities,  188,  191,  204. 

where  no  exertions  by  seamen  to  save  ship,  221. 

by  reason  of  desertion,  226. 

in  cases  of  other  offences  against  discipline,  181,  n.  (o),  191,  229. 

evidence  as  to,  and  how  foneiture  calculated,  230. 

application  of  amounts  forfeited,  191,  229,  230,  230,  n.  (e). 

decision  by  Naval  Court  of  questions  arising  on,  191. 

by  other  Courts,  230,  n.  {e), 
power  in  questions  of,  thoueh  no  criminal  proceedings  had,  230,  n.  (e). 
retention  in  certain  cases  by  owner  of  amounts  forfeited,  191,  230, 
230,  n.  («). 

rV.  Payment  and  Settlement  of, 

1.  Generally, 
duty  of  Eioard  of  Trade  as  to.    See  Boabd  of  Tbadb,  Duty  of,  m. 
by  mortgagee,  61 
in  case  of  volunteers  into  navy.    See  Yolttntebbs  into  Navy. 
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WAGES,  [H]  SEAMEN'S  AND  APPBENTICES'— con«nued. 
IV.  Payment  and  Settlement  oy— continued, 

1.  Q^nerally — continued, 

in  home  trade  ships  optionally  before  superintendent,  231. 
reonittance  of,  b^  seamen's  money  orders,  233. 
'within  what  period  required  for  home  trade  e^ps,  230. 
penaltjr  of  ten  days*  double  pay  for  delay,  231,  n.  (/). 
obligation  to  deliver  account  of  wages  to  seamen,  231. 
form  of  such  account,  231. 
execution  of  release  on  settlement,  232,  232,  n.  {%), 
form  of  such  release,  232,  232,  n.  (A;). 

2.  Part  pa3nnent  of,  by  allotment  notes,  218. 
conditional  advance  notes  illegal,  218,  n.  (/). 
terms  in  agreements  as  to,  196,  218 

right  of  seamen  to  allotment  notes  up  to  half  wages,  218. 
contents  of  such  notes  and  in  whose  favour  executed,  218,  218,  n.  (/). 
form  of  allotment  note,  and  of  authority  for  such  notes,  218,  n.  (/). 
when  pa3nnent  on  notes  commence  and  continue,  218. 
payment  of,  in  favour  of  savings  banks,  218. 


remedies  for  non-payment  of  notes,  218,  n.  ( g), 

protection  of  owner  where  seaman  paid  by,  relieved  by  parish, 


23$. 


3.  Before  mercantile  marine  superintendent,  230 — 232. 

in  case  of  foreign-going  ships  obligatoiy,  231,  231,  n.  (or), 
unless  comj>etent  court  orders  otherwise,  231,  n.  ( g), 
within  what  period  required  for  such  ships,  230,  231. 

proviso  where  crew  paid  by  shares,  230. 
delivery  of  accoimt  of  waees  to  seamen  or  superintendent,  231. 
penalty  of  ten  dajs*  double  pay  where  non-payment,  231,  n.  (/). 
continuation  of  right  to  wages  until  settlement,  230,  n.  (/). 
sanction  of  superintendent  to  deductions  from  wages,  232. 
option  to  leave  settlement  of,  to  superintendent,  232,  n.  (i\ 
superintendent's  receipt  when  equal  to  release,  232,  n.  (t). 
vouchers  of  payments  oy  master  signed  by  superintendent,  232. 
power  of  supermtendent  to  require  evidence,  231. 

to  settle  disputes,  231. 

4.  Abroad. 

where  seamen  entitled  to  discharge  on  sale  of  ship,  210, 211, 233. 
where  engagement  of  seamen  terminates  abroad,  212,  233. 
where  seaman  left  abroad  by  his  own  negligence,  221. 
where  seamen  duly  discharged  as  unfit,  &c.,  212,  213,  233. 
delivery  of  account  of  wages  to  seamen  in  such  cases,  233. 
where  seamen  discharged  by  Naval  Court,  191. 

5.  In  case  of  death. 

within  what  time  payment  to  be  made,  221,  23d. 

where  wa^s  disposed  of  by  will,  237,  238. 

where  claims  made  by  creoitors,  238,  238,  n.  (^),  239. 

where  wages  omdaimed,  239,  n.  (z). 

where  wages,  wages  of  seaman  ox  Queen's  ship,  239. 

where  death  before  freight  earned,  221. 

where  death  abroad,  236. 

where  death  during  voyage,  235,  236,  n.  (u). 

duty  of  master  to  account  for  and  pay  over,  235,  235,  n.  {t),  237. 

entries  in  such  cases  in  official  log,  141,  235. 
where  death  in  United  Kingdom,  237. 
offences  with  respect  to  deceased  seamen's  wagesi  239. 
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WAGES,  [IT]  SEAMEN'S  AND  APPEENnCES'-«<m*i»tMrf. 

y.  Eboovery  of,  Ain>  Beioedieb  fob. 

Beooyery  of,  may  be  affected  by  express  contract,  1^43. 
0uon  as  agreement  not  to  sue  in  foreign  country,  243. 

agreement  not  to  sue  certain  owners,  243. 
taken  away  where  voyage  illegal  by  municipal  law  to  knowledge 

of  seaman,  243. 
enforceable  by  distress  on  sihip,  &c.,  244. 
by  owner  if  wages  earned  after  desertion  in  other  vessels,  226. 
Jurisdiction  of  courts  in  ^ustions  of  wages, 
juxisdiclion  at  common  law,  239.  1 

former  jurisdiction  of  Court  of  Admiralty  much  restricted,  240. 

recently  extended  by  statute,  240. 
present  jurisdiction  of  Admiralty  Division,  240,  240,  n.  {g)j  241. 
now  extends  overall  claims  to  wa^^ee,  240. 

though  wages  due  under  special  contract,  240. 
in  rem  against  Slip  and  freight,  241. 
in  personam  against  owners,  241. 

and  in  certain  cases  in  ^rsonam  against  master,  241. 
power  to  decide  question  of  title  in  Admiralty  Diviedon,  241. 
certificate  for  costs  no  longer  required  in,  however  small  ajnoimt 

claimed,  241,  n.  (^),  244,  n.  {h). 
maritime  Hen  enforceable  by  wages  suit  in  admiralty  in  rem,  241. 

ranking  of  such  maritmie  lien,  86,  125,  242. 
what  persons  may  institute  actions  in  rem  for  wages,  241,  n.  (&). 

when  persons  who  have  paid  wages  may,  242,  n.  (Q. 
what  remeoies  for  wages  foreign  seamen  have,  245. 
what  law  to  govern  in  questions  of  wages,  where  conflict  of  laws,  245. 
jurisdiction  of  Vice- Admiralty  Courts  abroad,  244,  244,  n.  (&}. 
of  Naval  Courts,  191,  229. 

of  Admiralty  County  Courts  where  claim  not  over  ldO^>  •  •  • 
244,  244,  n.  (A), 
or  above  that  hmit  by  agreement,  244. 
of  justices  where  claim  not  over  50^ ,  244, 244,  n.  (d),  n.  (e). 
of  Court  of  Sessions  and  Courts  of  Becord,  241,  n.  ^). 
Abandonment  of,  and  of  lien  for,  inoperative,  197,  197,  n.  (h). 
Restrictions  on  recovery  of,  abroad,  243. 
Power  of  courts  to  rescmd  contract  of  wages,  185. 
Within  what  time  wages  now  recoverable,  242. 
Mode  of  recovering  deceased  seamen's  wages,  236,  237. 
where  seamen  lost  with  their  ship,  236,  237. 
where  seamen  volunteer  into  navy,  224. 

WAGGONS,  requisition  of,  by  receiver  of  wreck,  676. 
WAPENTAKE.    See  Hundked. 

WAE.    See  Captuee— Embaroo. 

effect  of,  on  contract  on  charter-party,  324,  325. 
recent  cases  retqsecting  effect  of,  325 — 331. 

WARD.    See  Hukdeed. 

WAREHOUSE, 

effect  of  delivery  at,  used  by  vendee,  on  right  to  stop  goods,  416, 417. 
when  goods  sold  in,  may  be  stopped,  420. 


INDEX. 


887 


WAKBHOUSE— con<tntt«i. 

right  of  shipowner  to  warehouse  goods  in  bonded  warehouses,  395. 

under  M.  S.  Act,  1862.. 396. 
power  of  owner  of,  to  sell  goods  under  M.  S.  Act,  1862 . . .  398. 
how  proceeds  of  sale  to  be  appUed,  399. 
owner  of,  entitled  to  rent,  399. 
not  bound  to  see  to  the  yalidity  of  any  lien  claimed,  400. 

WAEEHOUSEMAN, 

duties  of,  where  cargo  landed  under  M.  S.  Act,  1862.. 397,  399. 
rights  and  liabilitieB  of,  in  such  cases,  399,  400. 

WAEEHOUSING  ACTS, 

preservation  of  shipowner's  lien  for  freight  under  former,  395. 

under  M.  S.  Act,  1862.. 397. 

WAEBANT, 

to  arrest  fore^epi  ship  doing  dama^,  620,  621. 

of  Secretary  of  State,  under  Foreign  EnHstment  Act,  69,  n.  (g), 

WAERANTIES  ON  INSXJBANCE.    See  CoinroY— Neutrality— Ska- 

WORTHmESB. 

I.  In  General. 

what  is  a  warranty,  498. 

either  express  or  implied,  498,  499. 

strict  penormance  of,  condition  precedent,  499. 

not  excused  by  eyents  over  whidi  assured  has  no  control,  499. 

how  they  differ  from  representations,  499. 

n.  Express. 
what  amounts  to  an  express  warranty,  499. 
warranty  of  safety  on  a  given  day,  500. 
wairanly  to  sail  on  a  given  day,  500. 

ship  must  be  on  her  voyage  on  that  day,  500. 

saiung  must  be  at  actual  commencement  of  voyage,  500. 

warranty  not  complied  with  if  unmooring  only  prevented  by 

stress  of  weather,  500. 
or  if  ship  has  not  on  board  all  her  ballast,  500. 
or  her  fuU  crew,  500. 

or  if  captain  has  gone  ashore  to  complete  ship's  papers,  501. 
or  if  ship  was  prevented  leaving  port  by  an  embargo,  501. 
subsequent  detention  affcer  saihng,  no  breach,  501. 
warranty  to  depart  on  a  given  day,  502. 
warranty  to  sau  with  convoy,  502. 
breach  of,  genendly,  503,  504. 

by  not  obtaining  sailing  orders,  504. 
warranty  of  neutrality,  504. 
what  is,  504. 
breach  of,  504,  505. 

by  violation  of  blockade,  505. 
by  resisting  right  of  search,  505. 
not  having  proper  ship's  papers  and  flag,  505. 
evidence  of  breach  of,  505. 

condemnation  of  ship  as  prize,  605. 
effect  of  judgment  of  foreign  Ooiurt,  505. 
when  conclusive  and  when  not,  506,  507. 
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WABRANTIES  ON  INSUEANCE— oonitiitt«cf. 

wmnanty  of  freedom  from  seizaTe  in  port  of  discharge  or  capture,  507. 

when  ship  is  **  in  port "  within  tnis  warranty,  507. 
against  capture  and  seizure,  and  the  consequences  of  any  attempt 
thereof,  508. 

m.  Implied. 

warranty  of  seaworthiness  in  yoyage  policy,  508. 

though  insuranoe  on  salyage,  509. 

assured*s  ignorance  of  defect  immaterial,  509. 

and  if  warranty  hroken  cause  of  loss  immaterial,  509. 

meaning  of  seaworthiness  in  warranty,  510. 

yaries  with  nature  of  aayigation,  610,  511. 

eifeot  of  admission  by  underwriter  of,  511. 

how  warranty  comphed  with,  511. 

with  regard  to  condition  of  ship  and  tackle,  511. 

is  relatiye  to  character  of  yessel  and  nature  of  yovage,  511. 

yessel  must  be  proyided  with  master  of  competent  skill,  51 1. 

with  comjpetent  crew,  512. 
with  pilot  whereyer  necessary,  512. 
on  yo3rage  policy  confined  to  commencement  of  risk,  508. 
no  warranty  of  seaworthiness  on  time  policy,  513,  514. 
none  of  ownership  of  ship  or  fitness  of  goods,  514. 


WABRANTY, 

I.  Express.    See  Ck>NDiTioir  Phegedent. 

what  does  not  amount  to,  of  tonnage  of  ship,  298,  n.  (/]. 
on  sale  of  ship,  43,  n.  H). 

not  enterod  on  bill  of  sale  under  M.  S.  Acte,  43,  n.  (t). 
on  oontracte  of  charter-party,  299 — 310. 
on  insurance.    See  next  Title, 

II.  Implied. 

on  building  of  ship,  52. 

where  contract  for  sea  seryice  entered  into,  187,  n.  (e),  197,  198. 

none  apart  from  stetute,  187,  n.  (e). 
when  contract  of  affreightment  enterod  into,  311,  311,  n.  (Ac),  312, 

318.    See  Chabteb-party. 
by  8hipi>ers  not  to  deliyer  dangerous  goods  without  notice,  315. 
on  insurance.     See  last  Title, 
of  fitness,  &c.  of  chain  cable,  74,  n.  {k), 
none  on  sale  of  ship,  52. 
none  of  fitness  of  goods  for  shipment,  315. 

WATEB.    See  Pbovisioks  and  Wateb. 

suryey  of,  203,  204. 

drauffht  of.    See  Dbaught  of  Wateb. 

supply  of,  in  emigrant  passenger  ships,  726. 

must  oe  stowed  in  proper  casks,  726,  726,  n.  {$), 

quantity  carried  when  ships  call  at  intermediate  port,  726. 

where  distilling  apparatus  proyided,  727. 
approyal  of,  in  such  ships  by  emigration  officer,  727. 

power  of  such  officer  to  reject  casks  containing  impure,  727. 
daily  allowance  of,  to  passengers  in  such  diips,  733. 
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WATER  CASKS, 

in  emigraiit  passenger  ships,  726/  726,  n.  {$). 

WATER-CLOSETS, 

regulations  as  to,  in  passenger  ships,  723,  n.  (i). 

WATERMAN,  THAMES, 

shipowner  employing,  responsible  for  negligence  of,  282,  n.  (/). 

WEARING  APPAREL, 

of  passengers  £uid  crew  does  not  contribute  to  general  average,  434. 
not  liable  to  arrest  for  salvage,  653,  n.  (x). 

WEIGHTS  AND  MEASURES, 

obligation  on  master  to  provide,  207. 

WEST  INDIAN  PORTS, 

Order  in  Council  as  to  ships  coming  from  certain,  150, 150,  n.  (y). 

WET,  liability  of  owner  for  damage  caused  by,  137. 

WHALE  FISHERY, 

payment  of  crews  in  Southern,  230. 

forms  of  agreements  with  crews  of  ships  employed  in,  178,  n.  {I),  199. 

WHARF,    fifee  Wabbhotjsb. 

meaning  of,  in  M.  S.  Acts,  397,  n.  (e). 

WHARFINGER.    See  Warehouseman. 

when  master  liable  after  delivery  of  goods  to,  136. 

WHITE  SEA,  pilotage  of  vessels  trading  into,  261, 279, 280. 

WILL  OF  SEAMAN, 

disposal  of  property  under  50/.  left  under,  237,  238. 

if  made  by  seaman  "being  at  sea,"  valid  though  informal,  238,  n.  (y). 

power  of  Board  of  Trade  as  to  dieposal  of  property  left  by,  237 — 239. 

WINDING  UP  PROCEEDINGS,  obHgation  to  claim  for  wages  in,  in 
what  cases,  125,  n.  («),  241,  n.  (m). 

WINE,  sale  of,  by  qualified  pilot  forbidden,  269. 

WITNESS.    See  Index,  Vd.  11. 

acciised  in  unsafe  ship  prosecutions  made  competent,  31,  75. 
conveyance  of,  home,  when  obligatory  on  master,  193. 
effect  on  right  to  wages  of  being  sent  home  as  a,  223. 
expenses  of,  held  not  necessaries,  99,  n.  (r). 
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W0BD8,  mdaiiing  of,  by  mercantile  uaage,  a  qnertion  for  the  jury,  293. 

Mkakiko  of  pabticttlab, 
"  about''  prefixed  to  a  quantity,  298,  n.  {g). 
"  aocidenu  beyond  oonbrol,"  357. 
"  act  of  Qod  and  the  Queen's  enemiee,"  350. 
"  cabin  and  other  allowanoes,"  121,  n.  (o). 
**  appendages  and  appurtenances,"  53. 
"  arrest,"  488,  n.  (n). 
'*  appurtenances,"  63,  n«  {x), 
"  arrests  and  detainments,  &c.,"  488. 
'*  barratry,"  353,  353,  n.  (j),  490. 
'*  beneficial  interests,"  55. 

**  breach  of  contract "  in  Admiralty  Court  Act,  1861 . .  400. 
"  breakage,  leakage  and  damage,    356,  n.  (  d). 
**  cargo  to  be  brought  to  and  taken  from  alongside  free  of  expense 
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and  risk  to  the  ship,"  291,  n.  (e). 
**  cargo  to  be  discharged  with  all  aespatch  according  to  custom  of 

port,"  292,  n.  (g),  595,  n.  (v). 
"  cargo,"  313,  n.  (?). 

"  fulland  complete  cargo,"  76,  n.  (u),  313. 
'*  fall  and  complete  cargo,  say  about  1,100  tons,"  313,  n.  (<). 
'*  person  in  charge  of,"  286,  n.  {t). 
'*  charges  and  allowance,"  121,  n.  (o). 
**  dosdbauled,"  599. 
**  vessels  employed  in  the  coasting  trade"  of  the  United  Kingdom, 

277,  n*  \K)» 
"  com" — in  memorandum  of  policy,  492. 
**  contente  unknown,"  153,  154,  341,  342. 
'*  dangers  of  the  roads,"  353. 
'*  dangers  of  the  seas  and  nayigation,"  353. 
*'  dead  freight,"  389,  n.  («). 

«  deliver  cargo  in  usual  and  customary  manner,"  409. 
**  in  turn  to  deliver,"  295. 
**  with  usual  despatch,"  317. 
**  usual  despatch  of  port,"  295,  n.  (y)* 
**  ship  sold  with  all  faulte,"  53,  n.  (n). 
«*f.  c.  s.,"449,  n.  (o). 
"  f.  g.  a.,"  449,  n.  (a), 
"f.  p.  a,,"449,  n.(al 
**  free  of  expense  and  risk,"  291,  n.  (e). 
"  fire  on  board,"  80,  n,  (/). 
"  freight,"  62.  362,  n.  (x). 

**  freight  in  advance  subject  to  insurance,"  365,  n.  (g). 
**  freight  payable  here,"  365,  n.  (A). 
**  he  or  they  paying  freight,"  387. 
*'  improper  navigation,"  81,  n.  (r). 

*'  general  average  as  per  foreign  statement,"  436, 492,  n.  (g), 
*'mtake  measuro  of  quantity  delivered,"  381,  n.  (n). 
"  keep  out  of  the  way,"  599. 
« leaksjse,"  356,- 356,  n.  (p). 

**  load  m  the  usual  and  customary  manner,"  295,  n.  (v). 
« load  with  usual  despatch  of  port,"  295,  n.  (v),  317. 
'*  load  in  usual  manner,"  295,  n.  (v),  408. 
'*  in  regular  turns  of  loading,"  295. 
« loss  of  ship" — in  bottomry  bonds,  560,  n.  (6). 
"military  service,"  69,  n.  (/). 
*'  narrow  channel,"  603,  n.  (y). 
**  naval  service,"  69,  n.  (y). 
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WOEDS— con^twttcd. 
Meaiong  op  VAUTicuULR—coniinued. 
"  navigating  within,"  278,  n.  (m). 
"  improper  navigation,"  81,  n.  (r). 
"  necesaaries,"  99,  99,  n.  (r),  157. 
«  negligence  or  default  of  master  or  mariners,"  356. 
*'  particular  char^,"  490,  n.  (a). 
**  particular  provision,"  261,  n.  (r),  273,  n.  («). 
«  passenger  sliip,"  within  Passenger  Acts,  712,  713. 
**  on  payment  of  freight,"  153. 
"  p^rUs  of  the  seas,"  355,  480. 
'*  all  other  perils,  losses  and  misfortunes,"  483. 
**  absolute  damage  caiised  by  perils  insured  against,"  483,  n.  («). 
•*  pilotage  dues,'^  268,  n.  {k). 
"  port,"  320,  n.  (c). 
**  port  of  rej;istry,"  7. 
'<  proceed  with  all  convenient  speed,"  309. 
**  Queen's  enemies,"  351. 
**re8ided,"241,  n.  M. 
"restraint,"  488,  n.  (n). 
*<  restraint  of  princes,"  351,  488. 
<*  risk  of  collision,"  599. 
'*  robbers  and  dan^rs  of  the  roads,"  353. 
**  injury  received  in  service  of  ship,"  208,  n.  (t). 
**  safe  port,"  320,  n.  (/). 
"  safeiy,"  473,  n.  (o). 
<<  ship  sold  with  ah  faults,"  53,  n.  (u). 
* '  ships  sold  without  any  allowance  for  any  defect  or  error  whatsoever," 

53,  n.  (u). 
"  ships,"  79,  n.  {J). 
**  so  near  thereto  as  she  may  safely  get,"  291,  n.  (/),  296,  316,  n.  {g), 

320,  n.  (/). 
**  steamship,^'  299. 

*<  stores,  tackle  and  apparel,"  53,  n.  (a;). 
**  stranding,"  481,  n.  Q),  496. 
"  sum  claimed,"  659. 
**  sum  in  dispute,"  655,  n.  {k),  659. 
"  thieves,"  353. 

**  unrecognized  British  ship,"  5,  n.  (A),  80,  n.  (o),  82. 
"  omder  way,"  589. 
''  value  unknown,"  341,  342. 
"  wait  for  convoy,"  409. 
*'  warranty  free  from  average,  but  without  benefit  of  salvage,"  441, 

n.  (o). 
'*  contentis  unknown,  and  not  responsible  for  weight,"  153, 342,  n.  (o). 
"  weight,  contents  and  value  unknown,"  154,  341,  342. 
'*  not  accountable  for  leakage,".  356. 
"wreck,"  643,  n.  (/),  675,  n.  (d),  677,  n.  (A),  679,  679,  n.  (m). 

WOEKING  DAYS,  411,  411,  n.  (/). 

WOBMS, 

loss  by,  not  a  peril  of  the  sea  within  bill  of  lading,  355. 
tmderwriter  not  generally  liable  for  damage  done  by,  482. 

WEEOK  AND  SALYED  PEOPEETY, 

I.  In  General. 
meaning  of  wreck  at  common  law,  643,  n.  (j),  675,  n.  (d). 
what  included  in  term  "wreck"  under  M.  S.  Acts,  643,  n.  (j), 
675,  n.  {d)y  677,  n.  (h). 
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WBECK  AND  SALVED  VROTEmY-Hxmiinued 

I.  Ix  Gekesal — continued, 
sea-fishing  boats  and  gear  are  "  wreck ''  within  such  acts,  644,  n.  {J ). 
timber  fonnd  floating  at  sea  is  not,  643,  n.  (y ),  679. 
other  instances  of  what  is  "wreck,"  643,  n.  (/). 
meaning  of  flotsam,  jetsam,  and  lagan,  675,  n.  {d). 
duty  and  powers  of  Board  of  Trade  as  to.    See  Boa£D  of  Tbabe,  IX. 
rights  of  salyors  in.    See  Salyaoe  Eewabd — Salyobs. 
matters  as  to,  placed  in  United  Kingdom  imder  Board  of  Trade,  675. 
Board  of  Trade  to  have  powers  and  privileges  of  Beceiyer-GtenOTal  of 
Admiralty  Droits,  676. 

what  are  droits  of  Admiralty,  676,  n.  {d), 

disposal  of  Admiralty  droits,  676,  n.  (d), 

what  droits  of  the  crown,  676,  n.  (d). 
wreck  within  Cinque  Ports  now  regulated  as  '*  wreck  "  elsowrhere,  681. 

what  are  droits  of  Admiralty  within  the  Cinque  Porte,  681,  n.  (u). 
rights  of  the  crown  to  wreck  under  the  common  law,  675. 
matters  of  wreck  now  regulated  by  M.  S.  Acts,  675. 
expenses  as  to  custody  of,  how  provided  for,  677,  677,  n.  (^r),  678. 
remuneration  of  coast^ard  for  watching,  667. 
customs  duties  on  foreign  goods  being,  679,  679,  n.  (m). 

n.  Custody  and  Sale  of.    See  Wkeck,  Eeceiyek  of. 

ni.  Offences  relating  to. 
ppot  guilty  of  corrupt  practices  as  to,  269. 
disobeying  lawful  orders  of  receiYor  as  to,  676. 
persons  impeding  salYage  sernces,  679. 
non-deliyery  of,  by  salvor  to  receiver,  677,  677,  n.  (A), 
owner  finding  wreck  and  not  giving  notice,  677. 
riotously  plundering  where  vessel  in  distress,  &c.,  679. 
obstructing  salvage,  secreting  or  defacing  wreck,  679. 
selling  abroad  property  salved,  &c.,  on  coasts,  680. 
boarding  of  ships  m  distress  by  unauthorized  person,  679,  n.  (9). 
malicioTuly  destroving  parts  of  ships  in  distress  or  goods  wrecked,  680. 
stealing  parts  of  snips  m  distress  or  ^oods  wrecked,  680. 
being  umawfully  in  possession  of  shipwrecked  goods,  680. 
offences  by  marine  stores  dealers  as  to  marking  of  anchors,  680. 
as  to  sale  of  anchors  or  chains  not  duly  proved,  680,  n.  {t). 

rV.  Title  to,  and  Disposal  of. 
title  to,  of  owner,  656,  n.  {p),  677,  678, 
where  ship  or  ^ods  foreig^  consul  deemed  owner's  agent,  678. 
restriction  of  rights  of  admiral  and  lords  of  manors  to,  676. 
construction  put  upon  crown  ^;rants  of,  678  n.  (/). 
title  to  imclaimed,  not  prejudiced  by  receiver's  acts,  678. 
disputes  as  to  title  to  unclaimed,  how  settled,  678,  678,  n.  (/). 
purchase  of  rights  of  grantee  of  wreck  by  Board  of  Trade,  678. 
delivery  of  unclaimed,  belonging  to  grantee,  677,  678. 
sale  of  unclaimed,  belonging  to  Crown,  678,  678,  n.  (ft), 
disposal  of  unclaimed,  belonging  to  Crown,678,  n.  (ft). 

belonging  to  Dudiy  of  Cornwall,  678,  n.  (ft), 
to  Duchy  of  Lancaster,  678,  n.  (ft). 
WBECK  COMMISSIONEES, 

appointment,  duties  and  removal  of,  34r,  n.  (r),  116,  n.  (u\  677,  n.  (/), 

687—690. 
jurisdiction  of,  as  judges  of  aU  Courts  of  Survey,  34. 

to  hold  shipping  casualty  inquiries,  116,  n.  (u),  687,  690. 
to  rehear  shipping  casualty  mquiries,  118,  690,  691. 
to  deal  with  certificates  of  masters  and  officers,  689,  690. 
to  take  examinations  as  to  distressed  vessels,  677,  n.  (/). 
salary  of,  688,  n.  (d). 
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WRECK  OF  SHIP, 

does  not  dissolye  mariner's  oontract,  178. 

effeot  of,  on  wages  of  crew,  222. 

forwarding  of  certain  passengers  in  cases  of,  736,  737. 

WRECK,  RECEIVER  OP.    See  Index,  Vol.  IT. 

control  of  Board  of  Trade  oyer.  Bee  Boabd  of  Trade,  Duties  of,  EX. 

I.  Appointhent,  Fees  aitd  Expenses  of. 

appointment  and  remuneration  of,  655,  n.  (m),  675, 676,  677, 677,  n.  (/). 

fees  chargeable  by,  677,  677,  n.  (/),  n.  [g),  678. 

receivers  under  former  acts  to  perform  same  duties  as,  676,  n.  («). 

similar  provisions  as  to  Serjeants  of  Cinque  Ports,  676,  n.  (e). 

remuneration  and  fees  of  such  last  officers,  676,  n.  (e). 

n.  Duties  and  Powers  op. 

1.  At  wreck  or  where  ship  in  distress, 
to  direct  salvage  operations,  676. 

require  assistance  of  men,  carts,  &c.,  or  ships,  676. 
suppress  plunder  and  apprehend  plunderers,  676,  679. 
to  take  custodv  by  force  of  wreck  or  salved  property,  676. 
in  case  of  necessity  trespass  on  adjoining  land,  676. 

2.  After  stranding  or  accident, 

to  institute  examinations  on  oath,  676,  n*  (/  )• 

copiesof  depositions  at  such  examinations,  to  whom  sent,  676,  n.  (/)• 
form  of  such  depositions,  676,  n.  (/). 

3.  Respecting  custody,  &c.  of  wreck  and  salved  property, 
to  seize  and  detain  wreck  or  salved  property,  655,  656. 

release  wreck,  &c.  where  salvage  bond  given,  656. 

on  payment  of  salvage,  &c.  deliver  up  wreck  or  proceeds,  655, 
656. 

4.  In  cases  of  unclaimed  wreck  in  United  Kingdom,  677,  678. 
as  to  marine  store  dealers,  680. 

as  to  burial  of  carcases  of  animals  washed  ashore,  &c.,  677,  n.  (/). 

m.  Jurisdiction  of. 

to  distribute  agreed  amount  of  salvage  where  award  omder,  665. 

apportion,  £c.  salvage  award  made  bv  justices,  665. 

rules  followed  by  receivers  on  sucn  apportionments,  663,  n.  (()• 
to  take  salvage  bond  before  institution  of  salvage  proceedings,  656. 

sell  damage  or  perishable  wreck,  656,  n.  (p). 

sell  wreck  or  salved  property  where  no  suit,  &c.  pending,  655. 

appoint  valuer  in  salvage  disputes,  658. 

rv.  Rights  OF, 

to  indemify  for  force  used  in  suppressing  disorder,  676. 

freedom  from  liability  on  dehvery  up  of  wreck  or  proceeds,  678. 

WRECK,  REMOVAL  OF, 

1.  By  harbour,  pier  or  dock,  master,  681. 
repayment  of  einpenses  of,  by  owner,  681,  681,  n.  {x). 
detention  and  sale  of,  on  non-payment  of  such  expenses,  681. 
to  what  harbours,  &c.  provisions  as  to,  apply,  681. 

2.  By  Queen's  harbourmaster  in  dockyard  port,  681. 

3.  By  conservancy  or  harbour  authorities,  682,  682,  n.  (c),  683. 

but  such  powers  not  to  apply  to  Queen's  ships,  682. 
such  powers  additional  to  previous  powers,  682. 
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WBEGK,  REMOVAL  OF- continued. 

power  preyioua  to  remoyal  to  light  or  buoy  obstructioxi,  682. 
power  of  destruction  and  sale  of  ship  and  car^,  682,  682,  n.  (e),  683. 
tights  of  owner  where  such  powers  exercised,  682. 

4.  By  general  lighthouse  authorities  on  coast,  &c.,  682. 
diiq>utes  as  to,  now  settled,  683. 
expenses  of  lighthouse  authorities,  how  provided  for,  682,  683. 

6.  Special  provisions  as  to,  in  Mersey  and  Thames,  681,  n.  (x). 

WRONGFUL  DISMISSAL, 

of  master  or  seaman  admiralty  action  for,  124,  241.  - 
compensation  for,  where  six  months'  wages  not  earned,  210. 


YACHTS,  PLEASURE, 

Toluntarv  examination  of  owners  of,  and  grants  of  certificateB  of 

competency  to  such  owners,  113,  n.  (t). 
need  not  have  agreement  with  crew,  195,  n.  (u),  201,  n.  (p). 
need  not  enter  statement  as  to  load  line  in  f^reement,  197. 
obligation  on,  to  carry  medicines  imder  M.  S.  Act,  1854  . .  207,  n.  (l)» 
appfication  to,  of  sections  of  M.  S.  Acts  as  to  illness,  209,  n.  {k), 

of  provisions  as  to  relief  of  distressed  seamen,  215,  n.  (u). 
subject  to  enactments  as  to  discipline  in  M.  S.  Acts,  186. 
what  other  provisions  of  M.  S.  Acts  are  applicable  to,  186,  n.  (x). 

YELLOW  FEVER  PORTS,  power  to  restrict  landing  from  vessels 
coming  from,  149,  160. 


lqhson: 

nOHTBD  BT  0.  F.  SOVOXTK,  BBSAX'S  BTTILDnfaS, 
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